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Briefings  on  how  to  use  the  Fedoral  Register 
For  information  on  briefings  in  Washington,  DC,  see 
annoimcement  on  the  inside  cover  of  this  issue 


Now  Available  Online 

Code  of  Federal  Regulations 


GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government 
Printing  Office  (GPO).  CFR  titles  will  be  added  to  GPO 
Access  incrementally  throughout  calendar  years  1996  and 
1997  until  a  complete  set  is  available.  GPO  is  taking  steps 
so  that  the  online  and  printed  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  arc  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 


^  £  S 


New  titles  and/m*  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

httpy/www.access.gpo.gov/nara/cfr 

For  additional  infnmation  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via: 

★  Phone:  toll-free:  1-888-293-6498 
•k  Email:  gpoaccess@gpo.gov 
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Rules  and  Regulations 


Federal  Register 
Vol.  61,  No.  251 
Monday,  December  30,  1996 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  SuperintefKtent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Office  of  the  Secretary 

7  CFR  Parts  2  and  371 
[Docket  No.  96-058-1] 

Humane  Treatment  of  Slaughter 
Horses;  Delegation  of  Authority 

agency:  Office  of  the  Secretary,  USDA. 
ACTION:  Final  rule. 

summary:  This  document  delegates  the 
authority  given  to  the  Secretary  of 
Agriculture  under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  to  regulate  the  care 
provided  to  horses  being  transported  to 
slaughter.  Authority  is  delegated  from 
the  Secretary  of  Agriculture  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs;  horn  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  to  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service;  and  from  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  to  the  Deputy  Administrator  for 
Veterinary  Services. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tim  Cordes,  Senior  Stafr  Veterinarian, 
National  Animal  Health  Programs.  VS, 
APHIS,  4700  River  Road  Unit  43, 
Riverdale,  MD  20737-1231,  (301)  734- 
3279. 

SUPPLEMENTARY  INFORMATION:  Sections 
901-905  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  1901  note)  authorizes  the 
Secretary  of  Agricultiuw  to  issue 
guidelines  for  the  regulation  of  the 
commercial  transportation  of  equines 
for  slaughter  by  persons  regularly 
engaged  in  that  activity  within  the 
United  States.  In  carrying  out  this 
responsibility,  the  Secretary  of 
Agriculture  is  authorized  to  regulate  the 
food,  water,  and  rest  provided  to  such 
equines  in  transit  and  to  require  the 


segregation  of  stallions  from  other 
equines  during  transit.  Further,  the 
Secretary  may  review  other  related 
issues  he  considers  appropriate. 
Additionally,  the  Secretary  may  (1) 
require  any  person  to  maintain  such 
records  and  reports,  (2)  conduct  such 
investigations  and  inspections,  and  (3) 
establish  and  enforce  such  appropriate 
and  effective  civil  penalties,  as  the 
Secretary  deems  necessary. 

This  rule  delegates  that  authority  from 
the  Secretary  of  Agriculture  to  the 
Assistant  S^retary  for  Marketing  and 
Regulatory  Programs;  from  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  to  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service;  and  from  the  Administrator  of 
the  Animal  and  Plant  Health  Inspection 
Service  to  the  Deputy  Administrator  for 
Veterinary  Services. 

This  rule  relates  to  internal  agency 
management.  Therefore,  this  rule  is 
exempt  from  the  provisions  of  Executive 
Orders  12866  and  12988.  Moreover, 
pursuant  to  5  U.S.C.  553,  notice  of 
proposed  rulemaking  and  opportunity 
for  comment  are  not  requir^  for  this 
rule,  and  it  may  be  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  In  addition,  under  5 
U.S.C.  804,  this  rule  is  not  subject  to 
congressional  review  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  104-121. 
Finally,  this  action  is  not  a  rule  as 
defined  by  5  U.S.C.  601  et  seq.,  the 
Regulatory  Flexibility  Act,  and  thus  is 
exempt  from  the  provisions  of  that  Act. 

List  of  Subjects 
7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

7  CFR  Part  371 

Organization  and  functions 
(Government  agencies). 

Accordingly,  7  CFR  parts  2  and  371 
are  apiended  as  follows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFFICERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat.  3210,  7  U.S.C.  6912(a)(1);  5  U.S.C 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CTR,  1949-1953  Comp.,  p.  1024. 


Subpart  C— Delegations  of  Authority  to 
the  Deputy  Secretary,  the  Under 
Secretaries  and  Assistant  Secretaries 

2.  Section  2.22  is  amended  by  adding 
a  new  paragraph  (a)(2)(xlv)  to  read  as 
follows: 

§2.22*  Assistant  Secretary  for  Marketing 
aiKf  Regulatory  Programs. 

(a)  •  *  * 

(2)*  *  * 

(xlv)  Sections  901-905  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  1901  note). 
***** 

Subpart  N — Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs 

3.  Section  2.80  is  amended  by  adding 
a  new  paragraph  (a)(50)  to  read  as 
follows: 

§  2.80  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 

(a)*  *  * 

(50)  Sections  901-905  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  1901  note). 


PART  371— ORGANIZATION, 
FUNCTIONS,  AND  DELEGATIONS  OF 
AUTHORITY 

4.  The  authority  citation  for  part  371 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301. 

5.  Section  371.2  is  amended  by 
adding  a  new  paragraph  (d)(2)(xix)  to 
read  as  follows: 

§  371.2  The  Office  of  the  Administrator. 
***** 

(d)'*  *  * 

(2)*  *  * 

(xix)  Sections  901-905  of  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  (7  U.S.C.  1901  note). 
***** 

For  Part  2,  Subpart  C: 

Dated:  December  23, 1996. 

Dan  Glickman, 

Secretary  of  Agriculture. 

For  Part  2,  Subpart  N: 

Dated:  December  9, 1996. 

Michael  V.  Dunn, 

.Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

For  Part  371: 
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Dated:  November  29, 1996. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  96-33128  Filed  12-27-96;  8:45  am) 
BILLING  CODE  3410-34-P 


Federal  Crop  Insurance  Corporation 
7  CFR  Part  433 

Dry  Bean  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance  ' 
Corporation,  USDA. 

ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Dry  Bean  Crop  Insurance  Regulations  (7 
CFR  part  433),  effective  for  the  1997 
crop  year  only,  to  extend  the  contract 
change  da'te  to  February  15, 1997. 

The  intended  effect  of  this  rule  is  to 
extend  the  contract  change  date,  which 
is  the  date  by  which  all  contract  changes 
must  be  on  Rle  in  the  service  office,  in 
order  to  provide  sufficient  time  for  FCIC 
to  publish  a  final  rule  amending  the 
policy  for  insuring  dry  beans. 

DATES:  This  interim  rule  is  effective 
December  30, 1996.  Written  comments, 
data,  and  opinions  on  this  interim  rule 
must  be  submitted  not  later  than 
February  28, 1997  to  be  sure  of 
consideration. 

ADDRESSES;  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  availabledor  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  S.W.,  Washington,  DC,  8:15 
a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arden  Routh,  Program  Analyst, 

Research  and  Elevelopment  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131, 
telephone  (816)  926-7730. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  under  the 
USDA  procedures  established  by 
Departmental  Regulation  1521-1.  This 
action  constitutes  a  review  as  to  the 
need,  currency,  clarity,  and 
effectiveness  of  the  Dry  Bean  Crop 
Insurance  Regulations  affected  by  this 
rule  under  those  procedures. 


Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  “Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Dry  Bean  Crop  Insurance  Regulations.’’ 
The  information  to  be  collected  includes 
a  crop  insurance  application  and  an 
acreage  report.  Information  collected 
from  the  application  and  acreage  report 
is  electronically  submitted  to  FCIC  by 
the  reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  fresh  market 
tomatoes  that  are  eligible  for  Federal 
crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  of  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669,932 
hours. 

FCIC  is  requesting  comments  for  the 
following:  (a)  Whether  the  piroposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  or  infonnation  gathering 
technology.  . 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

FCIC  is  soliciting  comments  on  this 
rule  for  60  days  following  publication  in 
the  Federal  Register.  This  rule  will  be 
scheduled  for  review  so  that  any 
amendment  made  necessary  by  public 


comments  may  be  published  as  soon  as 
possible. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tril^l  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  noPalter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 

12372,  which  require  intergovernmental 
consultation  with  state  and  local 
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officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
.  Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  not  being 
taken  as  pml  of  die  National 
Performance  Review  Initiative  to 
eliminate  unnecessary  or  duplicative 
regulations  and  improve  those  that 
remain  in  force. 

Background 

FQC  herewith  amends  the  l>ry  Bean 
Crop  Insurance  Regulations  (7  CFR  part 
433)  to  extend  the  contract  change  date 
to  February  15, 1997.  This  action  is 
taken  in  order  to  provide  sufficient  time 
for  FCIC  to  receive  and  respond  to 
comments  on  the  proposed  rule  and  to 
publish  a  final  rule  for  insuring  dry 
beans. 

The  contract  change  date,  included  in 
the  crop  insurance  policy,  is  the  date  by 
which  all  contract  changes  must  be  on 
file  in  the  service  office. 

FCIC  has  under  consideration  a 
proposal  to  add  to  the  Common  Crop 
Insurance  Policy  (7  CFR  part  457)  a  new 
section,  7  CFR  457.150,  Dry  Bean  Crop 
Provisions.  It  is  felt  that  there  is  not 
sufficient  time  for  FCIC  to  solicit  and 
'respond  to  public  comment  and  publish 
a  final  rule  addressing  the  complete 
proposed  rule  before  the  December  31, 
1996,  contract  change  date. 

Therefore,  Kenneth  D.  Ackerman, 
Manager,  FCIC  has  determined  that  the 
extension  of  the  contract  change  date  is 
necessary  to  provide  sufficient  time  for 
FCIC  to  complete  the  comment  process 
and  publish  a  final  rule  amending  the 
dry  bean  crop  insurance  policy  for  the 
1997  crop  year. 


It  is  further  determined  that  such 
extension  will  not  be  detrimental  to  any 
program  recipient,  and  that  publication 
of  the  extended  contract  change  date  as 
a  proposed  rule  for  notice  and  comment 
is  impracticable,  unnecessary,  and 
contrary  to  the  public  interest. 

Therefore,  good  cause  is  shown  for 
making  this  rule  effective  upon 
publication. 

Lists  of  Subjects  in  7  CFR  Part  433 
Crop  insurance.  Dry  beans. 

Interim  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  part  433,  in  the  following  instance: 

PART  433— DRY  BEAN  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  433  is  revised  to  read  as  follows: 

Authority:  7  U.S.C  1506(1),  1506(p). 

2.  Section  433.7  is  amended  by 
revising  subsection  16  of  tlie  policy  to 
read  as  follows: 

§  433.7  The  application  and  policy. 
***** 

16.  Contract  changes. 

We  may  change  any  terms  and 
provisions  of  the  contract  from  year  to 
year.  If  your  price  election  at  which 
indemnities  are  computed  is  no  longer 
offered,  the  actuarial  table  will  provide 
the  price  election  which  you  are 
deemed  to  have  elected.  All  contract 
changes  will  be  available  at  your  service 
office  by  December  31  preceding  the 
cancellation  date  (February  15, 1997,  for 
the  1997  crop  year  only).  Acceptance  of 
any  change  will  be  conclusively 
presumed  in  the  absence  of  any  notice 
from  you  to  cancel  the  contract. 
***** 

Signed  in  Washington,  D.C.,  on  December 
23, 1996. 

Kenneth  D.  Ackerman, 

Manager.  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  96-33065  Filed  12-27-96;  8:45  amj 
B<LUNQ  CODE  3410-FA-P 

NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  51 

RIN  3150-AD63 

Environmental  Review  for  Renewai  of 
Nuclear  Power  Plant  Operating 
Licenses;  Correction 

agency:  Nuclear  Regulatory 
Commission. 


ACTION:  Final  rule:  Correction. 

SUMMARY:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  December  18, 1996  (61  FR 
66537),  that  amends  regulations  on  the 
environmental  review  of  applications  to 
renew  the  operating  licenses  of  nuclear 
power  plants.  This  action  is  necessary  to 
remove  an  unnecessary  amendatory 
instruction  and  to  correct  an  erroneous 
amendatory  instruction. 

EFFECTIVE  DATE:  January  17, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  T.  Lesar,  telephone  (301)  415- 
7163. 

SUPPLEMENTARY  INFORMATION: 

§  51 .103  [Corrected] 

On  page  66545,  amendatory 
instruction  5  i*:  removed. 

On  page  66546,  amendatory 
instruction  8  is  revised  to  read  as 
follows: 

“8.  In  §  51.103,  paragraphs  (a)(3)  and 
(a)(5)  are  revised  to  read  as  follows:” 

Dated  at  Rockville.  Maryland,  this  23rd  day 
of  December,  1996. 

For  the  Nuclear  Regulatory  Ck)mmis8ion. 
Michael  T.  Lesar, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  96-33148  Filed  12-27-96;  8:45  ami 
BILUNG  CODE  7S90-01-P 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  9  and  19 

[Docket  No.  96-30] 

RIN  1557-AB12 

Fiduciary  Activities  of  National  Banks; 
Rules  of  Practice  and  Procedure 

agency:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 

ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  revising  its 
rules  that  govern  the  fiduciary  activities 
of  national  banks.  The  OCC  also  is 
relocating  provisions  concerning 
disciplinary  sanctions  impo.sed  by 
clearing  agencies  to  its  rules  of  practice 
and  procedure.  This  final  rule  is  another 
component  of  the  OCC’s  Regulation 
Review  Program,  which  is  intended  to 
update  and  streamline  OCC  regulations 
and  to  reduce  unnecessary  regulatory 
costs  and  other  burdens. 

EFFECTIVE  DATE:  January  29, 1997. 

FOR  FURTHER  IKffORMATION  CONTACT: 
.^drew  T.  Gutierrez,  Attorney, 
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Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  Donald  N. 
Lamson,  Assistant  Director,  Securities 
and  Corporate  Practices  Division,  (202) 
874-5210;  Lisa  Lintecum,  Director, 
Fiduciary  Activities,  (202)  874—5419; 
Dean  Miller,  Senior  Advisor,  Fiduciary 
Activities,  (202)  874-4852;  Aida  M. 
Plaza,  Director  for  Compliance, 
Multinational  Banking,  (202)  874—4610, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  QCC  is  revising  12  CFR  part  9, 
which  governs  the  fiduciary  activities  of 
national  banks,  based  on  its  authority 
under  12  U.S.C.  92a.  This  action  is  a 
component  of  its  Regulation  Review 
Program.  One  goal  of  the  Regulation 
Review  Program  is  to  review  all  of  the 
OCC’s  rules  with  a  view  toward 
eliminating  provisions  that  do  not 
contribute  significantly  to  maintaining 
the  safety  and  soundness  of  national 
banks  or  to  accomplishing  the  OCC’s 
other  statutory  responsibilities, 
including  oversight  of  national  banks’ 
fiduciary  activities.  Another  goal  of  the 
Program  is  to  improve  the  clarity  of  the 
OCC’s  regulations. 

This  final  rule  is  the  OCC’s  first 
comprehensive  revision  of  part  9  since 
1963. ‘  Much  about  national  banks’ 
fiduciary  business  has  changed  since 
that  time,  including  the  nature  and 
scope  of  the  fiduciary  services  that 
banks  offer  and  the  structures  and 
operational  methods  that  banks  use  to 
deliver  those  services.  The  OCC’s 
primary  goal  in  revising  part  9  is  to 
accommodate  those  changes  hy 
removing  unnecessary  regulatory 
burden  and  facilitating  the  continued 
development  of  national  banks’ 
fiduciary  business  consistent  with  safe 
and  sound  banking  practices  and 
national  banks’  fiduciary  obligations. 

On  December  21, 1995,  the  OCC 
published  a  notice  of  proposed 
rulemaking  to  revise  part  9  (60  FR 
66163)  (proposal).  The  proposal 
reflected  three  principal  themes.  First, 
bank  organizational  structures — 
particularly  with  respect  to  the 
geographic  structure  of  banking 
organizations — have  changed 
significantly  since  Congress  created  the 


'  National  banks  hayie  been  authorized  to  exercise 
Hduciary  powers  since  1913.  In  1962,  the  oversight 
responsibility  for  national  banks’  fiduciary 
activities  was  transferred  from  the  Board  of 
Governors  of  the  Federal  Reserve  System  to  the 
OCC.  See  12  U.S.C.  92a.  Following  the  transfer  of 
oversight  responsibility,  the  OCC  promulgated  part 
9  on  October  3, 1962  (27  FR  9764),  and  revised  it 
soon  thereafter  on  April  5, 1963  (28  FR  3309). 


basic  fi'amework  for  national  banks’ 
fiduciary  operations.  The  CX]C  proposed 
to  adjust  part  9  to  make  the 
requirements  of  the  rule  more  workable 
for  both  large,  multistate  fiduciary 
banking  organizations  and  small  banks 
that  conduct  fiduciary  activities 
primarily  on  a  local  basis.  Second, 
national  banks’  fiduciary  activities  are 
subject  to  state  law  in  many  respects, 
though  the  (XIC  often  can  establish 
uniform  Federal  standards.  In  the 
proposal,  the  OCC  attempted  to  strike  an 
appropriate  balance  between  Federal 
and  state  law.  Third,  over  the  years,  the 
CXX:  has  applied  part  9  to  a  wide  variety 
of  investment  advisory  activities  and 
related  services,  not  all  of  which  involve 
the  bank’s  exercise  of  investment 
discretion.  In  some  cases,  national 
banks  engaged  in  these  activities  operate 
under  different  standards  than  other 
financial  services  providers  that 
conduct  the  same  type  of  business. 

Moreover,  the  proposal  reflected  em 
effort  to  update,  clarify,  and  streamline 
part  9,  to  incorporate  significant 
interpretive  positions,  and  to  eliminate 
unnecessary  regulatory  burden 
wherever  possible  to  promote  more 
efficient  operation  and  supervision  of 
national  banks’  fiduciary  activities.  The 
proposal  added  headings  for  ease  of 
reference,  but,  for  the  most  part, 
retained  the  numbering  system  used  in 
the  former  regulation. 

The  (XIC  received  57  comments 
regarding  the  proposal,  including  letters 
firom  bai^s,  hank  trade  groups,  state 
bank  supervisors,  law  firms, 
consultants,  auditors,  and  a  member  of 
Congress.  With  the  exception  of  certain 
aspects  of  the  rule  that  concerned  state 
bank  supervisors,  the  commenters 
generally  supported  the  proposal. 
However,  the  commenters 
recommended  numerous  modifications 
to  the  proposal.  The  CX^C  carefully 
considered  these  recommendations  and 
incorporates  many  of  them  into  this 
final  rule. 

Section-by-Section  Discussion 
Authority,  Purpose,  and  Scope  (§9.1) 

The  proposal  added  a  new  provision 
explicitly  setting  forth  the  statutory 
authority  for,  and  the  purpose  and  scope 
of,  part  9.  One  commenter 
recommended  that  the  (XIC  clarify  that 
part  9  applies  to  national  banks  and 
their  operating  subsidiaries,  but  not  to 
other  subsidiaries  or  affiliates.  The  (XC 
notes  that  12  CFR  5.34(d)(3),  as  recently 
revised  at  61  FR  60342  (November  27, 
1996),  already  clarifies  that  the  CXC’s 
regulations,  including  part  9,  apply  to 
national  banks’  operating  subsidiaries 
unless  otherwise  provided  by  statute  or 


regulation.  Moreover,  the  OCC 
recognizes  that  its  regulations  generally 
do  not  apply  to  other  subsidiaries  or 
afiiliates  of  national  banks,  and  believes 
that  it  is  unnecessary  to  enumerate 
those  or  other  entities  excluded  fix>m  the 
coverage  of  its  regulations.  However,  the 
CXC  is  amending  this  section  to  clarify 
that  part  9  applies  to  Federal  branches 
of  foreign  bai^s,  which,  unlike  Federal 
agencies,  may  receive  fiduciary  powers. 

Definitions  (§  9.2) 

The  proposal  modified  or  removed 
some  of  the  former  regulation’s 
definitions,  and  added  new  definitions. 
Moreover,  the  proposal  relocated  the 
definitions  from  former  §  9.1  to 
proposed  §  9.2.  For  the  most  part,  the 
(XC  is  adopting  the  definitions 
contained  in  the  proposal.  The 
following  discussion  highlights  the 
definitions  that  the  (XX]  has  modified 
significantly. 

Applicable  law  (§  9.2(b)).  The  former 
regulation  used  the  term  “local  law,’’  as 
defined  at  §  9.1(g),  to  refer  to  the  laws 
of  the  state  or  other  jurisdiction 
governing  a  fiduciary  relationship.^he 
proposal  replaced  the  term  “local  law’’ 
with  “applicable  law’’  in  order  to 
streamline  some  of  the  operative 
provisions  of  the  regulation  and  to 
clarify  that  the  law  that  governs  a 
national  bank’s  fiduciary  relationships 
may  include  Federal  law ,2  state  law 
governing  a  national  bank’s  fiduciary 
relationships  (that  is,  fiduciary  duties 
and  responsibilities),  the  terms  of  the 
instrument  governing  a  fiduciary  j 
relationship,  and  any  court  order 
pertaining  to  the  relationship. 

‘  Some  commenters  supported  the 
proposed  language  without  reservation. 
Others  requested  that  the  (XC  clarify 
what  type  of  law  takes  precedence. 

Some  believed  that  Federal  law  should 
override  state  law,  while  others  believed 
.  that  state  law  should  override  Federal 
law. 

The  (XC  recognizes  that  the  proposed 
definition  does  not  provide  a  priority 
among  the  various  bodies  of  authority. 
Thus,  the  definition  does  not  resolve 
situations  in  which  the  terms  of  a  trust 
instrument,  for  example,  conflicts  with 

^The  Federal  law  relevant  to  a  national  bank’s 
Hduciary  activities  includes,  for  example, 
provisions  of  the  Federal  banking  laws  (12  U.S.C. 

1  et  seq.),  the  Employee  Retirement  Income  Security 
Act  of  1974  (29  U.S.C.  1001  et  seq.)  (ERISA),  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et  seq.),  the 
Securities  Exchange  Act  of  1934  (15  U.S.C.  78a  et 
seq.),  the  Investment  Company  Act  of  1940  (15 
U.S.C.  80a-l  et  seq.),  the  Investment  Advisers  Act 
of  1940  (15  U.S.C.  80b-l  et  seq.)  (Advisers  Act),  the 
Trust  Indenture  Act  of  1939  (15  U.S.C.  77aaa  et 
seq.)  (Trust  Indenture  Act),  the  Internal  Revenue 
Code  of  1986  (26  U.S.C.  1  et  seq.)  (Internal  Revenue 
Code),  and  the  rules  issued  pursuant  to  those  acts. 
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a  state  statute  or  a  Federal  regulation. 
Conflicts  of  law  issues  in  the  fiduciary 
area  are  highly  fact  specific  and,  thus, 
cannot  he  resolved  hy  reference  to  a 
general  rule  of  priority.  The  OCC  does 
not  intend  the  term  “applicable  law”  to 
resolve  conflicts  of  law;  rather,  the  OCC 
merely  intends  to  identify  concisely  the 
various  bodies  of  authority  that  may 
govern  national  banks’  fiduciary 
activities. 

Some  commenters  were  concerned 
that  the  OCC  intended  this  term  to 
effectuate  a  wholesale  Federal 
preemption  of  conflicting  state  law,  or 
otherwise  to  change  the  status  quo 
regarding  conflicts  of  laws.  This  is  not 
the  case.  To  clarify  the  OCC’s  intention, 
the  OCC  is  modifying  the  definition’s 
reference  to  Federal  law  to  read  “any 
applicable  Federal  law”  governing  a 
national  bank’s  fiduciary  relationships. 
This  allows  the  OCC  to  use  the  concise 
“applicable  law”  term,  but  the 
definition  does  not  presume  that 
Federal  law  necessarily  will  apply  in 
any  particular  context.  Rather,  Federal 
law  is  merely  one  of  many  somces  of 
law  that  may  govern  a  fiduciary 
relationship. 

Additionally,  a  few  commenters  noted 
that  the  proposed  definition  of 
“applicable  law”  did  not  mention 
foreign  law,  and  asked  the  OCC  to 
clarify  the  extent  to  which  foreign  law 
governs  a  national  bank’s  fiduciary 
activities  in  foreign  branches. 
Recognizing  that  the  law  of  other 
jurisdictions,  including  foreign 
countries,  may  apply  to  a  national 
bank’s  fiduciary  activities,  the  OCC  is 
modifying  the  definition  to  include  the 
law  of  the  state  or  other  jurisdiction 
governing  a  national  bank’s  fiduciary 
relationships.  However,  as  with  other 
conflicts  of  law,  the  extent  to  which 
foreign  law  applies  to  a  national  bank’s 
fiduciary  activities  in  foreign  branches 
is  a  complex  issue  and  depends  on  the 
specific  factual  situation.  Thus,  the  OCC 
is  not  addressing  that  issue  in  the 
regulation. 

Fiduciary  capacity  (§  9.2(e)).  In  the 
proposal,  the  OCC  attempted  to 
establish  a  clearer  and  more  objective 
boundary  for  the  coverage  of  part  9.  The 
proposal  retained  the  statutory  list  of 
fiduciary  capacities,  but,  unlike  the 
former  rule,  it  limited  the  definition  of 
other  fiduciary  activities  to:  (1)  any 
other  capacity  involving  investment 
discretion  on  behalf  of  another;  and  (2) 
any  other  similar  capacity  that  the  OCC 
authorizes  pursuant  to  12  U.S.C.  92a. 
Thus,  the  proposal  defined  fiduciary 
c.apacity  to  exclude  relationships  (other 
than  those  listed  in  the  statute)  in  which 
the  bank  does  not  have  investment 
discretion.  Under  this  approach,  an 


investment  advisory  activity  for  which 
the  bank  does  not  have  investment 
discretion  generally  is  not  a  fiduciary 
activity  subject  to  part  9. 

The  proposal  also  solicited  comment 
on  an  alternative  approach  under  which 
part  9  would  apply  to  investment 
advisory  and  other  activities  if,  when 
the  same  or  similar  activity  is  conducted 
by  a  competing  state  bank  or 
corporation,  the  state  regulates  the 
activity  as  a  fiduciary  activity. 

A  majority  of  commenters  who 
addressed  this  issue  supported  the 
proposed  definition,  which  utilizes 
investment  discretion  as  a  test,  and 
opposed  the  alternative  approach  on  the 
grounds  that  it  would  lead  to 
inconsistent  treatment  of  accounts  in  a 
bank  with  multistate  operations,  and 
incjease  risk  by  creating  undue 
complexity  in  fiduciary  compliance.  A 
few  commenters  voiced  concerns  with 
tlie  proposed  definition,  and 
recommended  that  the  OCC  define 
“fiduciary  capacity”  to  include  any 
capacity  that  is  fiduciary  under  state 
law. 

The  OCC  believes  that  “fiduciary 
capacity”  should  be  defined  in  a 
manner  that  fosters  consistent 
application  of  part  9  throughout  the 
national  banking  system.  Thus,  the  OCC 
is  not  defining  “fiduciary  capacity” 
exclusively  with  reference  to  state  law. 
Rather,  the  final  rule  retains  the 
proposal’s  approach  and  defines 
“fiduciary  capacity”  by  using 
investment  discretion  as  a  test  for 
determining  whether  part  9  applies  to 
certain  activities. 

With  respect  to  non-discretionary 
investment  advisory  activities, 
commenters  differed  widely  as  to 
whether  and  the  extent  to  which  the 
OCC  should  treat  those  activities  as 
fiduciary.  After  carefully  considering 
the  comment  letters,  the  OCC  has 
concluded  that  when  a  customer  pays  a 
national  bank  a  fee  in  return  for 
providing  investment  advice  (whether 
or  not  the  customer  follows  that  advice), 
the  customer  has  a  reasonable 
expectation  of  receiving  advice  that  is 
free  of  conflicts  of  interest. 

Additionally,  other  Federal  statutes 
provide  heightened  fiduciary-type 
protection  to  customers  of  certain 
investment  advisers  who  receive  a  fee.^ 
By  contrast,  when  a  national  bank  does 
not  receive  a  fee  for  investment  advice 


3  For  example,  under  ERISA,  a  person  is  a 
fiduciary  with  respect  to  a  plan,  to  the  extent  he 
renders  investment  advice  for  a  fee  or  other 
compensation.  29  U.S.C.  1002(21  )(A).  As  another 
example,  the  Advisers  Act  generally  applies  to  any 
person  who,  for  compensation,  engages  in  the 
business  of  advising  others  (although  banks  are 
exempt).  15  U.S.C.  80b-2(a)(ll). 


[e.g.,  directed  custodian  accounts),  it 
has  no  contractual  or  other  obligation  to 
provide  investment  advice.  Therefore, 
the  bank  should  not  incur  fiduciary 
liability  for  any  incidental  advice  it 
offers.'*  Thus,  the  CKIC  is  adding 
“investment  adviser,  if  the  bank 
receives  a  fee  for  its  investment  advice” 
to  the  list  of  fiduciary  capacities.  The 
CXX  believes  that  this  distinction 
between  paid  and  unpaid  investment 
advisers  reflects  the  reasonable 
expectations  of  national  bank 
customers. 

Fiduciary  records  (proposed  §  9.2(g)). 
The  proposal  defined  “fiduciary 
reco^s”  and  used  that  term  in  the 
record  retention  and  separation 
requirement  of  §  9.8.  The  final  rule, 
however,  does  not  use  the  term.  Thus, 
the  definition  is  eliminated  in  the  final 
rule. 

Fiduciary  powers  (§  9.2(g)).  The 
proposal  provided  that  “fiduciary 
powers”  means  the  authority  the  OCC 
permits  a  national  bank  to  exercise 
pursuant  to  12  U.S.C.  92a.  Moreover,  in 
the  proposal’s  preamble,  the  OCC 
discussed  and  invited  comment  on  the 
legal  framework  set  forth  in  the  OCC’s 
Interpretive  Letter  No.  695  (December  8, 
1995),  in  which  the  OCC  analyzed  the 
authority  of  a  national  banklo  exercise 
fiduciary  powers  on  an  interstate  basis 
under  12  U.S.C.  92a.  Some  commenters 
questioned  the  analysis  contained  in 
this  letter.  However,  as  stated  in  the 
letter,  the  effect  of  12  U.S.C.  92a  is  that 
in  any  specific  state,  the  extent  of 
fiduciary  powers  is  the  same  for  out-of- 
state  national  banks  as  for  in-state 
national  banks,  and  that  extent  depends 
upon  what  powers  the  state  grants  to  the 
fiduciaries  in  the  state  with  which 
national  banks  compete.  The  OCC  has 
considered  the  comments,  but  continues 
to  believe  that  the  legal  analysis 
contained  in  Interpretive  Letter  No.  695 
reflects  a  correct  interpretation  of  the 
basic  fiduciary  powers  of  national  lianks 
under  12  U.S.C.  92a.  The  definition  of 
fiduciary  powers  summarizes  this  basic 
principle.  The  OCC  notes  that  neither 
Interpretive  Letter  No.  695  nor  the 
definition  of  national  banks’  fiduciary 
powers  in  §  9.2(g)  addresses  the 
applicability  of  particular  state  laws  to 
national  banks’  exercise  of  their 
fiduciary  powers.’ 


^The  CXX;  does  not  treat  non-discretionary 
custodial  activities  as  fiduciary,  and  the  Rnal  rule 
continues  that  approach.  Those  activities  are 
authorized  under  12  U.S.C.  24  (Seventh). 

*To  the  extent  they  arise,  the  OCC  intends  to 
handle  specific  questions  about  the  applicability  of 
particular  state  laws  on  a  case-by-case  basis,  which 
in  many  cases  will  involve  preemption  opinions 
developed  with  the  aid  of  a  public  notice  and 
conunent  process. 
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Investment  discretion  (§  9.2(i)).  As 
mentioned  previously,  the  proposal 
defined  the  term  “fiduciary  capacity”  to 
include  any  capacity  where  the  bank 
possesses  investment  discretion  on 
behalf  of  another,  and  the  final  rule 
retains  this  approach.  The  proposed 
term  “investment  discretion”  includes 
any  account  for  which  a  national  bank 
has  the  authority  to  determine  what 
securities  or  other  assets  to  purchase  or 
sell  on  behalf  of  the  account. 

Some  commenters  recommended  that 
the  OCC  clarify  that  a  bank  has  . 
investment  discretion  with  respect  to  an 
account  whether  or  not  the  bank 
exercises  that  discretion.  Others 
recommended  that  the  OCC  clarify 
whether  a  bank  has  investment 
discretion  with  respect  to  an  accmmt  in 
which  the  customer  or  another  fiduciary 
also  has  investment  discretion.  In 
response  to  these  commenters,  the  OCC 
is  modifying  the  proposed  definition  to 
clarify  that  the  term  does  not  depend  on 
whether  or  not  the  bank  exercises  its 
authority  over  investments,  or  whether 
or  not  its  authority  over  investments  is 
sole  or  shared.  Moreover,  the  OCC  is 
clarifying  that  a  bank  is  deemed  to  have 
investment  discretion  even  when  it 
delegates  its  authority  over  investments, 
as  well  as  when  another  fiduciary 
delegates  its  authority  over  investments 
to  the  bank. 

Several  commenters  asked  whether 
the  OCC  considers  a  national  bank  to 
have  investment  discretion  when  it 
administers  asset  allocation  accounts  or 
sweep  accounts.  Asset  allocation 
programs  differ  widely  in  the  extent  of 
the  administering  bank’s  discretion.  In 
some  asset  allocation  programs,  the 
bank  has  discretion  to  invest  initially 
the  customer’s  assets  among  several 
mutual  funds,  and  to  reallocate  the 
assets  as  it  deems  appropriate  based  on 
the  customer’s  investment  profile  and 
the  prevailing  market  conditions.  In 
these  programs,  and  in  any  other 
program  in  which  the  bank  may 
pur^ase  or  sell  an  investment  without 
the  customer’s  approval,  the  CX^C 
considers  the  bank  to  have  investment 
discretion.  In  sweep  programs,  on  the 
other  hand,  a  bank  typically  has  no 
investment  discretion.  Rather,  the  bank 
is  automatically  sweeping  excess  cash 
into  investments  pre-selected  by  the 
customer  (e.g.,  money  market  funds). 

Approval  Requirements  (§  9.3) 

Consistent  with  §  9.2  of  the  former 
regulation,  the  proposal  directed  an 
applicant  for  fiduciary  powers  (whether 
the  applicant  is  a  national  bank  seeking 
approval  to  exercise  fiduciary  powers, 
or  a  person  seeking  approval  to  organize 
a  special-purpose  national  bank  limited 


to  fiduciary  powers)  to  appropriate 
provisions  in  12  CFR  part  5,  which 
contains  rules,  policies,  and  procedures 
for  corporate  activities.  This  is  designed 
as  a  useful  reader  aid.  The  CXIC  received 
no  speciHc  comments  on  this  section 
and  adopts  this  section  as  proposed. 

Administration  of  Fiduciary  Powers 
(§9.4) 

Consistent  with  §  9.7  of  the  foriper 
rule,  the  proposal  permitted  a  national 
bank’s  board  of  directors  to  assign 
functions  related  to  the  exercise  of 
fiduciary  powers  to  bank  directors, 
officers,  employees,  and  committees 
thereof.  The  proposal  also  retained  the 
requirement  that  all  fiduciary  officers 
and  employees  must  be  bonded 
adequately.  Moreover,  the  proposal 
permitted  a  national  bank  to  use 
personnel  and  facilities  of  the  bank  to 
perform  services  related  to  the  exercise 
of  its  fiduciary  powers,  and  permitted 
any  department  of  the  bank  to  use 
fiduciary  officers  and  employees  and 
facilities  to  perform  services  unrelated 
to  the  exercise  of  fiduciary  powers,  to 
the  extent  not  prohibited  by  applicable 
law.  Additionally,  the  proposal  added  a 
new  provision  to  the  section  clarifying 
that  a  national  bank  may  enter  into  an 
agency  agreement- with  another  entity  to 
purchase  or  sell  services  related  to  the 
exercise  of  fiduciary  powers. 

Some  commenters  recommended  that 
the  OCC  allow  a  national  bank  to  use 
personnel  and  facilities  of  its  affiliates 
(and  not  just  other  departments  of  the 
bank)  to  perform  services  related  to  its 
fiduciary  activities,  and  allow  affiliates 
to  use  fiduciary  officers  and  employees 
and  facilities  to  perform  services 
imrelated  to  the  bank’s  fiduciary 
activities,  to  the  extent  not  prohibited 
by  applicable  law.  The  OCC  believes 
that  utilizing  affiliates  in  this  manner 
enhances  efficiency  and  is  consistent 
with  safety  and  soundness.  Moreover, 
this  recommendation  reflects  the 
realities  of  modern  bank  organizational 
structures.  Thus,  the  OCC  is  modifying 
the  provision  accordingly. 

Policies  and  Procedures  (§  9.5) 

The  proposal  required  a  national  bank 
to  establish  written  policies  and 
procedures  to  ensure  that  its  fiduciary 
practices  comply  with  applical  ’e  law, 
and  also  provided  a  list  of  particular 
fiduciary  practices  that  a  bank’s  policies 
and  procedures  should  cover.  Several 
items  on  the  list  were  derived  firom 
requirements  in  the  former  regulation, 
including  brokerage  placement  practices 
(former  §  9.5);  methods  for  ensuring  that 
fiduciary  officers  and  employees  do  not 
use  material  inside  information  in 
connection  with  any  decision  or 


recommendation  to  purchase  or  sell  any 
security  (former  §  9.7(d)):  selection  and 
retention  of  legal  counsel  readily 
available  to  advise  the  bank  and  its 
fiduciary  officers  and  employees  on 
fiduciary  matters  (former  §  9.7(c));  and 
investment  of  funds  held  as  fiduciary, 
including  short-term  investments  and 
the  treatment  of  fiduciary  funds 
awaiting  investment  or  distribution 
(former  §  9.10(a)). 

Other  items  on  the  proposed  list  were 
not  based  on  requirements  in  the  former 
regulation,  including  methods  for 
preventing  self-dealing  and  conflicts  of 
interest,  allocation  to  fiduciary  accounts 
of  any  financial  incentives  the  bank  may 
receive  for  investing  fiduciary  funds  in 
a  particular  investment,  and  disclosure 
to  beneficiaries  and  other  interested 
parties  of  fees  and  expenses  charged  to 
fiduciary  accounts. 

Many  commenters  were  concerned 
that  specific  items  on  the  list, 
particularly  the  items  addressing  the 
allocation  of  financial  incentives  and 
disclosures  to  interested  parties,  could 
be  construed  overbroadly  (e.g.,  to 
prohibit  otherwise  permissible  fee 
arrangements,  or  to  require  disclosures 
to  creditors  of  settlors  of  revocable 
trusts).  Some  commenters  suggested  that 
the  OCC  not  provide  a  list  of  required 
policies  and  procedures,  but  rather 
provide  guidance  through  less  formal 
means. 

The  OCC  is  retaining  the  proposal’s 
general  requirement  that  a  national  bank 
adopt  and  follow  written  policies  and 
procedures  adequate  to  maintain  its 
fiduciary  activities  in  compliance  with 
applicable  law.  The  OCC  is  not 
attempting  to  assemble  an  exhaustive 
list  of  required  policies  and  procedures. 
However,  the  OCC  believes  that  the 
regulation  should  provide  examples  of 
areas  that  a  bank’s  policies  and 
procedures  should  address.  Thus,  the 
OCC  is  adopting  an  abbreviated  list  of 
areas  that  a  bank’s  policies  and 
procedures  should  address.  The  list 
includes  brokerage  placement  practices, 
the  prevention  of  misuse  of  material 
inside  information,  the  prevention  of 
self-dealing  and  conflicts  of  interest,  the 
selection  and  retention  of  legal  counsel, 
and  the  investment  of  funds  (including 
funds  awaiting  investment  or 
distribution). 

Review  of  Assets  of  Fiduciary  Accounts 
(§9.6) 

The  proposal,  like  the  former  rule, 
required  national  banks  to  perform 
reviews  with  respect  to  fiduciary 
accounts  at  least  once  during  each 
calendar  year,  and  withjin  15  months  of 
the  last  review.  Moreover,  the  proposal 
required  two  distinct  types  of  annual 
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written  reviews:  individual  account 
reviews  and  reviews  of  assets  by  issuer. 
To  contrast  the  two  types  of  review,  a 
review  of  assets  by  issuer  determines 
what  investments  (e.g.,  common  stock  of 
Corporation  X)  are  appropriate 
investments  for  the  bank’s  fiduciary 
accounts  in  general.  In  some  banks,  the 
review  of  assets  by  issuer  results  in  a  list 
of  permissible  fiduciary  investments  for 
the  bank’s  fiduciary  accounts,  and  the 
person  or  committee  in  charge  of 
investing  for  a  particular  fiduciary 
account  chooses  invesbnents  from  this 
list.  Under  an  individual  account 
review,  on  the  other  hand,  the  person  or 
committee  in  charge  of  a  particular 
account’s  investments  determines 
whether  the  current  investments  are 
appropriate,  individually  and 
collectively,  given  the  objectives  of  the 
account. 

Several  commenters  indicated  that  the 
requirement  for  an  annual  review  of 
assets  by  issuer  is  burdensome, 
redundant,  and  may  conflict  with  the 
modem  portfolio  theory  embraced  by 
the  prudent  investor  mle.*  The  OCC 
agrees  with  these  commenters  and,  thus, 
is  eliminating  the  requirement  for  an 
annual  review  of  assets  by  issuer. 

Some  commenters  recommended  that 
the  CKIC  make  the  requirement  for  a 
“written”  review  more  flexible  by 
allowing  other  forms  of  evidence  of  a 
review  (e.g.,  an  automated  screening 
process  that  screens  out  routine  and 
non-complex  assets  and  accounts),  in 
order  to  allow  bank  personnel  to 
conduct  their  reviews  more  efficiently. 

In  response  to  this  recommendation,  the 
OCC  is  eliminating  the  requirement  that 
the  review  be  “written.”  However,  if  a 
bank  adopts  a  review  system  in  which 
reviews  are  not  documented 
individually,  the  bank  must  be  able  to 
demonstrate  that  its  review  system  is 
designed  to  perform  all  required 
reviews. 

One  commenter  recommended  that 
the  dec  eliminate  the  requirement  to 
perform  a  review  within  15  months  after 
the  last  review,  and  instead  rely  on  the 
requirement  to  perform  a  review  at  least 
once  during  each  calendar  year.  The 


^  Modern  portfolio  theory,  which  underlies 
modern  asset  management  practices,  focuses  on  the 
reduction  of  specihe  risk  through  portfolio 
diversiheation.  This  theory,  along  with 
corresponding  practice,  demonstrated  that 
“arbitrary  restrictions  on  trust  investments  are 
unwarranted  and  often  counterproductive.”  Rest. 
3rd,  Trusts  (Prudent  Investor  Rule),  Introduction 
(1992),  at  4.  The  prudent  investor  rule  states  that 
the  standard  of  prudent  investment  “is  to  be 
applied  to  investments  not  in  isolation  but  in  the 
context  Of  the  trust  portfolio  and  as  a  part  of  an 
overall  investment  strategy,  which  should 
incorporate  risk  and  return  objectives  reasonably 
suited  to  the  trust.”  Rest.  3rd,  Trusts  (Prudent 
Investor  Rule),  sec.  227(a)  (1992). 


OCC  has  determined  that  the  15-month 
requirement  is  somewhat  rigid,  raises 
timing  issues  (e.g.,  whether  to  measure 
the  period  from  the  start  date  to  start 
date  or  end  date  to  start  date),  and  does 
not  contribute  significantly  to  safety  and 
soundness.  Consequently,  the  OCC  is 
eliminating  it  in  favor  of  a  requirement 
that  a  national  bank  perform  a  review  at 
least  once  during  each  calendar  year. 

Recordkeeping  (§9.8) 

Section  9.8(a)  of  the  proposal  required 
a  national  bank  to  document  the 
establishment  and  termination  of 
fiduciary  accounts  and  to  maintain 
adequate  records  for  all  fiduciary 
accounts.  Section  9.8(b)  of  the  proposal 
required  a  national  bank  to  retain  all 
“fiduciary  records”  for  a  specified 
period.  Section  9.2(g)  of  the  proposal 
defined  “fiduciary  records”  to  include 
all  written  or  otherwise  recorded 
information  that  a  national  bank  creates 
or  receives  relating  to  a  fiduciary 
account  or  the  fiduciary  activities  of  the 
bank. 

Some  commenters  asserted  that  the 
proposed  definition  of  “fiduciary 
records”  is  overly  broad,  and 
recommended  that  the  OCC  limit  the 
record  retention  requirement  of  §  9.8(b) 
to  the  records  described  in  §  9.8(a).  The 
OCC  agrees  that  the  proposed  definition 
of  fiduciary  records  is  overly  broad  and 
has  limited  the  record  retention 
requirement  accordingly. 

Audit  of  Fiduciary  Activities  (§  9.9) 

The  proposal  required  a  national  bank 
to  perform,  through  its  fiduciary  audit 
committee,  suitable  audits  of  its 
fiduciary  activities  annually  and  to 
report  the  results  of  the  audit,  including 
all  actions  taken  as  a  result  of  the  audit, 
in  the  minutes  of  the  board  of  directors. 
The  proposal  also  clarified  that  if  a  bank 
adopts  a  continuous  audit  system  in  lieu 
of  performing  annual  audits,  the  bank 
may  perform  discrete  audits  of  each 
fiduciary  activity,  on  an  activity-by- 
activity  basis,  at  intervals  appropriate 
for  that  activity.  For  example,  a  bank 
may  determine  that  it  is  appropriate  to 
audit  certain  low-risk  fiduciary 
activities  every  18  months.  Moreover, 
the  proposal  permitted  a  national  bank 
to  use  an  affiliate’s  audit  committee  as 
the  bank’s  fiduciary  audit  committee. 

Most  commenters  strongly  supported 
allowing  a  continuous  audit  system  and 
allowing  an  affiliate’s  audit  committee 
to  serve  as  a  bank’s  fiduciary  audit 
committee.  The  (XIC  is  adopting  these 
elements.  A  few  commenters 
recommended  that  the  OCC  clarify 
whether  a  bank  may  use  external 
auditors  in  performing  the  required 
audits.  In  response,  the  OCC  is  adding 


parentheticals  to  clarify  that  a  bank  may 
use  internal  or  external  auditors.  A  few 
coiAmenters  expressed  concern  that  the 
requirement  to  note  in  the  board’s 
minutes  “all”  actions  taken  as  a  result 
of  the  audit  could  be  interpreted  to 
require  a  board  to  note  excessive  detail. 
To  alleviate  this  concern,  the  OCC  is 
modifying  the  provision  to  require  the 
board  to  note  “significant  actions” 
instead  of  “all  actions.” 

One  commenter  also  noted  that  the 
proposal  required  a  suitable  audit  of 
“all”  fiduciary  activities  (or,  for 
continuous  audits,  a  discrete  audit  of 
“each”  fiduciary  activity),  and  pointed 
out  that  certain  fiduciary  activities  at 
certain  banks  may  be  de  minimis  (e.g., 
a  bank  may  have  only  one  small  account 
under  a  particular  fiduciary  activity,  as 
an  incidental  service  for  a  particular 
customer).  They  asserted  that  these  de 
minimis  fiduciary  activities  may  not 
merit  a  full-scope  audit.  To  provide  a 
measure  of  flexibility  with  respect  to  de 
minimis  activities,  the  OCC  is  modifying 
the  regulation  to  require  a  suitable  audit 
of  “all  significant”  fiduciary  activities 
(or,  for  continuous  audits,  a  discrete 
audit  of  “each  significant”  fiduciary 
activity).  The  (XIC  intends  for  this 
standard  to  exclude  only  de  minimis 
fiduciary  activities  conducted  by  a  bank. 

Moreover,  as  with  annual  reviews 
under  §  9.6,  the  (XC  is  eliniinating  the 
requirement  that  a  national  bank  that 
performs  audits  annually  (rather  than 
using  a  continuous  audit  system) 
perform  an  audit  not  later  than  15 
months  after  the  last  audit.  The  15- 
month  requirement  is  somewhat  rigid, 
raises  timing  issues,  and  does  not 
contribute  significantly  to  safety  and 
soundness.  The  (XC  is  retaining  the 
requirement  that  a  national  bank 
perform  an  audit  at  least  once  during 
each  calendar  year. 

The  proposal  required  that  a  national 
bank’s  fiduciary  audit  committee  must, 
not  include  directors  who  are  members 
of  a  fiduciary  committee  of  the  bank. 
Several  commenters  noted  that  some 
banks  would  experience  difficulties  in 
complying  with  this  restriction  due  to 
their  fiduciary  committee  structure.  To 
provide  those  banks  with  a  reasonable 
degree  of  flexibility,  the  (XIC  is 
m^ifying  this  restriction  to  require  that 
a  national  bank’s  fiduciary  audit 
committee  must  consist  of  a  majority  of 
members  who  are  not  also  members  of 
any  committee  to  which  the  board  of 
directors  has  delegated  power  to  manage 
and  control  the  fiduciary  activities  of 
the  bank.  The  (XC  believes  that  this 
modification  will  not  impair  the  safety 
and  soundness  of  those  banks. 
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Fiduciary  Funds  Awaiting  Investment  or 
Distribution  (§9.10) 

The  proposal  retained  the  former 
regulation’s  general  prohibition  against 
allowing  fiduciary  funds  to  remain 
uninvested  and  undistributed  any 
longer  than  reasonable  for  proper 
account  management.  One  commenter 
pointed  out  that  directing  the  treatment 
of  fiduciary  funds  is  appropriate  only  if 
the  bank  has  investment  discretion  with 
respect  to  those  funds.  The  t)CC  agrees 
that  the  duty  to  invest  funds  applies 
only  to  accounts  for  which  a  bank  has 
investment  discretion.  However,  the 
duty  to  distribute  uninvested  funds 
within  a  reasonable  time  may  apply 
even  in  the  absence  of  investment 
discretion.  Thus,  the  OCC  is  limiting 
this  prohibition  to  fiduciary  accounts 
for  which  a  bank  has  investment 
discretion  or  discretion  over 
distributions. 

The  proposal  eliminated  the 
requirement  that  a  bank  obtain  the 
“maximum”  rate  of  return  for  fiduciary 
funds  awaiting  investment  or 
distribution.  One  commenter  asserted 
that  the  OCXD  should  have  some  policy 
with  respect  to  the  rate  of  return  for 
fiduciary  funds  awaiting  investment  or 
distribution.  The  OCC  agrees,  and  is 
adopting  a  requirement  that  a  bank 
obtain  for  such  funds  a  rate  of  return 
consistent  with  applicable  law.  Thus,  in 
states  that  require  their  corporate 
fiduciaries  to  obtain  a  market  rate  of 
return  for  fiduciary  funds  awaiting 
investment  or  distribution,  a  national 
bank  must  do  the  same.  In  other  states, 
national  banks  are  placed  on  a  level 
playing  field  with  competing  corporate 
fiduciaries. 

The  proposal  permitted  a  national 
bank  to  set  aside,  as  collateral  for  self¬ 
deposits  of  fiduciary  funds  awaiting 
investment  or  distribution,  any  assets 
(including  surety  bonds)  that  qualify 
under  state  lavy  as  appropriate  security. 
Several  commenters  recommended  that 
the  OCC  allow  a  bank  to  collateralize 
self-deposits  with  surety  bonds  without 
regard  to  state  law.  Other  commenters 
recommended  that  the  OCC  allow  a 
bank  to  collateralize  self-depositS  with 
surety  bonds  only  if  state  law  permits 
that  practice.  The  OCC  has  determined 
that  it  is  consistent  with  national  banks’ 
fiduciary  powers  for  banks  to  use  surety 
bonds  as  collateral  for  self-deposits 
unless  prohibited  by  applicable  law. 
This  standard  grants  national  banks  the 
ability  to  collateralize  self-deposits  with 
surety  bonds,  yet  preserves  for  each 
state  the  ability  to  prohibit  this  practice 
for  ail  fiduciaries  operating  in  the  state. 

The  proposal  also  permitted  a 
national  bank  to  deposit  fiduciary  funds 


awaiting  investment  or  distribution  with 
an  affiliate  and  to  secure  a  deposit  of 
idle  fiduciary  funds  by  or  with  an  ^ 
affiliate  “if  consistent  with  applicable 
law”.  Several  commenters 
recommended  that  the  OCC  modify  the 
applicable  law  standard,  though  the 
commenters  suggested  various 
alternatives  ranging  from  “without 
regard  to  state  law”  to  “only  if 
permitted  by  applicable  law”.  After 
considering  the  various  standards,  the 
OCC  is  adopting  “unless  prohibited  by 
applicable  law”  as  the  standard.  This 
standard  allows  national  banks  to  secure 
deposits  of  idle  fiduciary  funds  by  or 
with  an  affiliate,  yet  permits  a  state  to 
preclude  this  practice  for  ail  fiduciaries 
operating  in  the  state,  if  the  state  so 
chooses. 

Investment  of  Fiduciary  Funds  (§9.11) 

The  proposal  directed  a  national  bank 
to  invest  fiducia^  funds  in  a  manner 
consistent  with  applicable  law.  One 
commenter  pointed  out  that  directing  a 
bank  how  to  invest  fiduciary  funds  is 
appropriate  only  if  the  bank  has 
investment  discretion.  This 
commenter’s  point  is  generally  true. 
However,  situations  may  arise  in  which 
a  bank  trustee  without  investment 
discretion  receives  a  direction  fi‘om  a 
party  with  investment  discretion  to 
make  an  investment  that  violates 
applicable  law  (e.g.-,  ERISA  or  the  trust 
instrument).  The  bank,  in  these 
situations,  should  comply  with 
applicable  law  notwithstanding  its  lack 
of  investment  discretion.  Thus,  the  OCC 
is  adopting  the  provision  generally  as 
proposed. 

Self-Dealing  and  Conflicts  of  Interest 
(§9.12) 

The  proposal  clarified  that  a  bank 
may  not  lend  to  any  of  its  directors, 
officers,  or  employees  any  funds  it  holds 
as  trustee,  except  with  respect  to  bank’s 
own  employee  benefit  plans  in 
accordance  with  section  408(b)(1)  of 
ERISA,  which  specifically  authorizes 
loans  to  participants  and  beneficiaries  of 
such  plans  under  certain  circumstances. 
One  commenter  noted  that  section 
408(b)(1)  covers  plans  that  the  bank 
administers  for  other  employers,  as  well 
as  the  bank’s  own  plans.  The  OCC 
agrees,  and  is  extending  the  proposed 
exception  to  plans  that  the  bank 
administers  for  other  employers. 
Moreover,  the  OCC  is  broadening  the 
regulation’s  reference  to  ERISA  by  citing 
to  section  408  ratber  than  section 
408(b)(1),  because  section  408  contains 
several  exemptions  from  ERISA’s 
prohibited  transaction  provisions,  and 
not  just  the  exemption  found  in 
408(b)(1). 


The  proposal  authorized  a  national 
bank  to  make  a  loan  between  any  of  its 
fiduciary  accounts  if  the  transaction  is 
authorized  by  the  instrument  creating 
the  account  from  which  the  loan  is 
'made  and  is  not  prohibited  by 
applicable  law.  One  commenter 
recommended  that  the  OCC  change  this 
standard  to  “if  the  transaction  is  fair  to 
both  accounts  and  is  not  prohibited  by 
applicable  law,”  in  order  to  be 
consistent  with  the  standard  for  loans  to 
fiduciary  accounts  and  for  sales  between 
fiduciary  accounts.  The  OCC  agrees  that 
there  is  no  compelling  reason  to  have 
different  standards  for  these 
transactions  and,  thus,  is  modifying  the 
standard  accordingly. 

Finally,  one  commenter  pointed  out 
that  these  self-dealing  and  conflicts  of 
interest  provisions  are  appropriate  only 
if  the  bank  has  investment  discretion. 
The  OCC  agrees,  and  is  limiting  this 
provision  to  fiduciary  accounts  for 
which  a  bank  has  investment  discretion. 

Custody  of  Fiduciary  Assets  (§  9.13) 

The  proposal  allowed  a  national  bank 
to  maintain  fiduciary  assets  off-premises 
if  the  bank  maintains  adequate 
safeguards  and  controls.  However,  some 
off-premise  locations  may  not  be 
appropriate  for  the  safekeeping  of 
fiduciary  assets,  depending  on 
applicable  law.  Consequently,  the  OCC 
is  modifying  the  provision  to  allow  a 
bank  to  maintain  fiduciary  investments 
off-premises  only  if  consistent  with 
applicable  law. 

Deposit  of  Securities  With  State 
Authorities  (§  9.14) 

The  proposal  allowed  a  national  bank 
with  fiduciary  assets  in  more  than  one 
state  to  meet  its  deposit  requirement  in 
each  state  based  on  the  amount  of  trust 
assets  administered  fi'om  offices  located 
in  that  state.  The  OCC  intended  this 
provision  to  avoid  duplicative  securities 
deposits  for  the  same  trust  asset. 

Some  commenters  requested  that  the 
OCC  clarify  that  the  deposit  requirement 
for  a  multistate  bank  depends  on  the 
amount  of  trust  assets  that  the  bank 
administers  “primarily”  or 
“principally”  from  offices  in  that  state. 
These  commenters  were  concerned  that 
the  proposed  language  still  could  be 
interpreted  in  a  manner  that  results  in 
duplicative  securities  deposits  for  the 
same  trust  asset.  To  ensure  that  the 
requirement  is  not  interpreted  in  a 
manner  that  results  in  duplicative 
securities  deposits,  the  OCC  is  clarifying 
that  the  required  deposit  for  each  state 
is  based  on  the  amount  of  trust  assets 
that  the  bank  administers  “primarily” 
from  offices  located  in  that  state. 
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Fiduciary  Compensation  (§  9.15) 

The  proposal  retained  the  substance 
of  former  §  9.15,  which  addressed 
fiduciary  compensation.  The  proposal 
authorized  a  national  bank  to  charge  a 
reasonable  fee  for  its  fiduciary  services 
if  the  amount  is  not  set  or  governed  by 
applicable  law.  Moreover,  the  proposal 
prohibited  an  officer  or  an  employee  of 
a  national  bank  from  retaining  any 
compensation  for  acting  as  a  co¬ 
fiduciary  with  the  bank  in  the 
administration  of  a  fiduciary  account, 
except  with  the  specific  approval  of  its 
board  of  directors. 

One  commenter  requested  that  the 
OCC  provide  gvu  dance  on  what 
constitutes  a  reasonable  fee,  and  that  the 
OCC  allow  a  bank  to  rely  on  their 
regularly  published  fee  schedules  to 
satisfy  the  reasonableness  test.  However, 
because  reasonableness  of  fiduciary 
compensation  depends  heavily  upon  the 
facts  of  each  situation,  the  OCC  does  not 
believe  that  it  is  possible  to  establish 
specific  rules  on  what  is  and  what  is  not 
reasonable.  Thus,  the  OCC  is  adopting 
this  section  as  proposed.  The  OCC 
points  out,  however,  that  the  amoimt  of 
fiduciary  compensation  is  typically  set 
or  governed  by  applicable  law  (e.g.,  by 
the  temls  of  the  governing  instrument, 
state  fee  schedules,  a  probate  court, 
etc.),  in  which  case  the  general 
reasonableness  standard  does  not  apply. 

Receivership  or  Voluntary  Liquidation 
of  Bank  (§9.16) 

The  proposal  directed  a  receiver  or 
liquidating  agent  for  a  national  bank  to 
close  promptly  all  fiduciary  accoimts  to 
the  extent  practicable  (in  accordance 
with  OCC  instructions  and  the  orders  of 
the  court  having  jmisdiction)  and  to 
transfer  all  remaining  fiduciary  accounts 
to  substitute  fiduciaries.  Some 
commenters  recommended  that  the  OCC 
modify  this  provision  to  reflect  that  a 
national  bank’s  receiver  or  liquidating 
agent  generally  transfers  fiduciary 
accoimts  to  substitute  fiduciaries,  noting 
that  the  FDIC’s  usual  practice  is  to  sell 
a  failed  bank’s  fiduciary  business.  The 
OCC  agrees  that  a  national  bank  should 
have  the  option  to  transfer  fiduciary 
accounts  to  substitute  fiduci^es, 
regardless  of  whether  it  can  practicably 
close  those  accounts.  Thus,  the  OCC  is 
modifying  the  provision  accordingly. 

Additionally,  the  OCC  is  clarif^ng 
that  this  provision  does  not  apply  to  the 
receiver  of  insured  national  banks, 
which,  under  12  U.S.C.  191,  is  the 
Federal  Deposit  Insurance  Corporation. 

Surrender  or  Revocation  of  Fiduciary 
Powers  (§9.17) 

The  proposal  retained  the  substance 
of  former  §  9.17,  which  addresses 


surrender  and  revocation  of  fiduciary 
powers.  The  proposal  set  forth  the 
standards  and  procedures  that  apply 
when  a  national  bank  seeks  to  surrender 
its  fiduciary  powers.  The  proposal  also 
described  the  standards  that  apply  when 
the  OCC  seeks  to  revoke  a  bank’s 
fiduciary  powers.  This  section  provides 
useful  guidance  to  banks  surrendering 
or  revoking  their  fiduciary  powers.  The 
OCC  did  not  receive  any  comments  that 
warranted  changes  to  this  section  and, 
thus,  the  OCC  is  adopting  it  as 
proposed. 

Collective  Investment  Funds  (§9.18) 

The  proposal  retained  the  general 
structure  of  §  9.18.  Paragraph  (a) 
authorized  national  banks  to  invest 
fiduciary  assets  in  two  types  of 
collective  investment  funds  (called 
(a)(1)  funds  and  (a)(2)  funds,  in 
reference  to  the  paragraphs  of  §  9.18  that 
authorize  them).  Paragraph  (b)  set  forth 
the  requirements  applicable  to  funds 
authorized  under  paragraph  (a). 

Paragraph  (c)  described  other  types  of 
collective  investments  available  to 
national  bank  fiduciaries.  The  OCC  is 
adopting  much  of  proposed  §  9.18,  but 
with  several  significant  modifications. 

In  General  (§  9.18(a)) 

The  proposal  removed  a  provision 
firom  former  §  9.18(b)(3)  that  specifically 
provided  that  a  bank  may  look  at  a 
collective  investment  fund’s  portfolio  in 
the  aggregate  in  determining  whether  it 
may  invest  fiduciary  assets  in  the 
collective  investment  fund.  This 
treatment  is  consistent  with  the  prudent 
investor  rule.'^  One  commenter  noted 
that  not  all  states  have  adopted  the 
prudent  investor  rule,  and 
reconunended  that  the  OCC  retain  the 
provision.  The  OCC  agrees,  and  is 
retaining  the  provision  as  a  footnote  to 
§  9.18(a). 

Written  Plan  (§  9.18(b)(1)) 

The  former  regulation  required  the 
full  board  of  directors  of  a  national  bank 
to  approve  a  new  collective  investment 
fund  plan.  The  proposal  provided 
additional  management  flexibility  by 
allowing  a  conunittee  of  the  hoard  of 
directors  to  perform  this  function.  Some 
commenters  recommended  that  the  OCC 
modify  this  requirement  further  by 
allowing  a  committee  authorized  by  the 
hoard  to  approve  a  new  plan.  Because 
this  modification  provides  banks  with 
some  flexibility  in  approving  new  plans 
and  presents  no  supervisory  concerns, 
the  OCC  is  adopting  it  as  recommended. 


’’  See  Rest.  3rd,  Trusts  (Prudent  Investor  Rule], 
sec.  227(a)  (1992). 


Frequency  of  Valuation  (§  9.18(b)(4)(i)) 

The  proposal  allowed  a  bank  to  value 
an  illiquid  collective  investment  fund 
(j.e.,  one  invested  primarily  in  real 
estate  or  other  assets  that  are  not  readily 
marketable)  at  least  cmnually  rather  than 
at  least  quarterly,  in  an  effort  to  be 
consistent  with  the  one-year  prior  notice 
allowance  for  withdrawals  firom  illiquid 
collective  investment  funds  found  at 
former  §  9.18(b)(4).  Because  the  prior 
'  notice  allowance  is  limited  to  (a)(2) 
funds,  it  is  appropriate  to  limit  the 
valuation  exception  to  (a)(2)  funds.  The  ' 
OCC  is  modifying  the  proposed 
valuation  exception  to  include  this 
limitation. 

Short-term  Investment  Funds 
(§9.18(b)(4)(ii)(B)) 

The  proposal  retained  the  former 
regulation’s  restrictions  on  short-term 
investment  funds.  Several  commenters 
noted,  however,  that  these  restrictions 
are  more  stringent  than  the  Securities 
and  Exchange  Commission’s  Rule  2a-7 
(17  CFR  270.2a-7),  which  governs 
money  market  funds.  The  commenters 
recommended  that  the  OCC  revise  the 
restrictions  to  make  them  more 
consistent  with  Rule  2a-7.  The  CX^C 
agrees  that  its  restrictions  regarding 
short-term  investment  funds  should  be 
more  consistent  with  Rule  2a-7. 
(Donsequently,  the  (X)C  is  removing  (1) 
the  requirement  that  a  bank  invest  at 
least  80  percent  of  the  fund’s  assets  in 
instruments  payable  on  demand  or  that 
have  a  maturity  date  not  exceeding  91 
days  fixim  the  date  of  purchase,  and  (2) 
the  requirement  that  at  least  20  percent 
of  the  fund’s  assets  must  be  cash, 
demand  obligations,  or  assets  that  will 
mature  on  the  fund’s  next  business  day. 
In  their  place,  the  OCC  is  adding  a 
requirement  that  a  bank  maintain  a 
dollar-weighted  average  portfolio 
maturity  of  90  days  or  less,  consistent 
with  Rule  2a-7. 

Method  of  Distributions  (§9.18(b)(5)(iv)) 

The  proposal  revised  substantially  the 
former  regulation’s  standard  for' 
distributions  to  an  account  withdrawing 
from  a  collective  investment  fund. 
Former  §  9.18(b)(6)  required  a  bank  to 
make  distributions  in  cash,  ratably  in 
kind  (i.e.,  a  proportional  share  in  each 
of  the  assets  held  by  the  collective 
investment  fund),  or  a  combination  of 
the  two.  The  proposal  allowed  a  bank  to 
make  any  distributions  consistent  with 
applicable  law.  The  proposal  reflected 
an  effort  to  provide  banks  with 
sufficient  flexibility  to  address  complex 
distribution  problems  that  may  arise 
(particularly  with  respect  to  collective 
investment  funds  that  invest  primarily 
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in  illiquid  assets),  while  maintaining  the 
basic  protections  of  state  fiduciary  law. 
In  the  proposal’s  preamble,  the  OCC 
invited  comment  on  whether  to  adopt 
this  applicable  law  approach  in  lieu  of 
the  former  regulation’s  distribution 
options. 

Many  commenters  supported 
replacing  the  former  regulation’s 
distribution  options  with  the  proposed 
approach.  Several  commenters 
supported  the  proposed  approach,  but 
only  as  a  supplement  to  the  former 
regulation’s  distribution  options.  Some 
commenters  noted  that  relying  wholly 
on  applicable  law,  as  proposed,  could 
be  unworkable  for  a  bank  whose 
collective  investment  fund  includes 
accoimts  from  different  states. 

The  (XC  has  determined  to  retain  the 
former  regulation’s  distribution  options 
(i.e.,  cash,  ratably  in  kind,  or  a 
combination  of  the  two)  and  to  add,  as 
a  fomlh  option,  “any  other  manner 
consistent  with  applicable  law  in  the 
state  in  which  the  bank  maintains  the 
fund.”  The  CXZC  believes  that  this 
approach  provides  ample  flexibility 
while  maintaining  the  basic  protections 
of  state  fiduciary  law.  Moreover,  it 
resolves  the  proposal’s  potential 
problems  regarding  a  fund  with 
accounts  firom  different  states  by 
clarifying  that  the  only  state  whose  law 
applies  to  the  forirth  distribution  option 
is  the  state  in  which  the  bank  maintains 
the  fund  (though  other  forms  of 
“applicable  law,”  such  as  Federal  law, 
may  apply). 

Audits  and  Financial  Reports 
(§  9.18(b)(6)) 

Consistent  with  OCC  precedent,  the 
proposal  clarified  that  a  national  bank 
must  disclose  in  a  collective  investment 
fund's  aimual  financial  report  the  fees 
and  expenses  charged  to  the  fund.  One 
commenter  recommended  that  the  OCC 
further  clarify  that  the  regulation  does 
not  require  per  se  that  a  national  bank 
disclose  fees  and  expenses  on  a  line- 
item  basis,  or  as  a  specific  dollar 
amount  (as  opposed  to  a  percentage  of 
assets).  The  OCC  affirms  that  the 
regulation  does  not  require  per  se  a 
particular  form  of  disclosure.  However, 
if  state  law  (or  other  applicable  law) 
governing  the  collective  investment 
fund  requires  a  particular  form  of 
disclosure,  then  national  banks  must 
comply  with  that  requirement.*  To 
clarify  this  issue,  the  OCC  is  modifying 
the  provision  to  clarify  that  disclosures 
of  fees  and  expenses  are  required  in  a 
manner  consistent  with  applicable  law 


*  See  Trust  Interpretive  Letter  #242  fianuary 
1990). 


in  the  state  in  which  the  bank  maintains 
the  fund. 

Advertising  Restriction  (§  9.18(b)(7)) 

The  proposal  retained  and  clarified 
the  former  regulation’s  restriction  on 
advertising  (a)(1)  funds.  In  particular, 
the  proposal  prohibited  a  bank  fittm 
advertising  a  common  trust  fund  except 
in  connection  with  the  advertisement  of 
the  general  fiduciary  services  of  the 
bank. 

Many  commenters  recommended  that 
the  OCC  eliminate  or  at  least  relax  the 
restriction  on  advertising  past 
performance.  Other  commenters, 
apparently  in  support  of  the  restriction, 
warned  that  if  a  bank  markets  its 
common  trust  fund  to  the  general 
public,  then  that  fund  will  be  subject  to 
registration  and  regulation  under  the 
securities  laws. 

The  views  of  commenters  opposed  to 
the  advertising  restriction  may  have 
some  merit.  The  OCC  has  carefully 
considered  their  views  but  has  decided 
that,  on  balance,  it  is  not  appropriate  to 
remove  the  advertising  restriction. 
Therefore,  the  OCC  is  adopting  the 
provision  as  proposed. 

Self-Dealing  and  Conflicts  of  Interest 
(§  9.18(b)(8)) 

The  proposal  retained  the  substance 
of  former  §  9.18(b)(8),  which  addressed 
self-dealing  and  conflicts  of  interest 
specific  to  collective  investment  funds. 
The  OCC  noted  in  the  preamble  that  a 
national  bank  administering  a  collective 
investment  fund  must  comply  with  not 
only  these  provisions,  but  also  the 
general  self-dealing  and  conflicts  of 
interest  provisions  found  in  §  9.12.  One 
commenter  recommended  that  the  OCC 
clarify  this  position  in  the  regulatory 
text.  The  OCC  agrees,  and  is  amending 
the  provision  accordingly. 

Elimination  of  Mortgage  Reserve 
Account  Provision 

The  proposal  retained  the  substance 
of  former  §  9.18(b)(ll),  which  allowed  a 
bank  administering  a  collective 
investment  fund  to  establish  a  mortgage 
reserve  account  for  overdue  interest 
payments  on  mortgages  in  the  fund. 
Suspecting  that  this  provision  was 
outdated,  the  OCC  invited  comment  on 
the  extent  to  which  banks  use  mortgage 
reserve  accoimts.  The  only  commenter 
on  this  provision  recommended  that  the 
OCC  eliminate  it,  stating  that  national 
banks  no  longer  maintain  mortgage 
reserve  accounts  because  they  are 
uimecessary  and  may  not  be  appropriate 
under  generally  accepted  accoimting 
principles.  Accordingly,  the  OCC  is 
eliminating  this  provision. 


Management  Fees  (§  9.18(b)(9)) 

The  proposal  retained  the  quantitative 
management  fee  limitation,  found  at 
former  §  9.18(b)(12),  but  invited 
comment  on  whether  the  OCC  should 
defer  to  state  law  instead  of  retaining 
the  fee  limitation.  Under  this  limitation, 
a  bank  administering  a  collective 
investment  fund  may  charge  a  fund 
management  fee  only  if  the  total  fees 
charged  to  a  participating  account 
(including  the  fund  management  fee) 
does  not  exceed  the  total  fees  that  the 
bank  would  have  charged  had  it  not 
invested  assets  of  the  fiduciary  account 
in  the  fund. 

Many  commenters  supported 
eliminating  the  management  fee 
limitation  altogether  in  favor  of  a 
“reasonableness”  standard  or  a  state  law 
based  approach,  arguing  that  these 
alternatives  would  reflect  modem 
fiduciary  law  standards  in  this  area. 
However,  some  commenters  supported 
retaining  the  limitation.  Other 
commenters  were  concerned  that  a  state 
law  approach  could  be  unworkable  for 
a  collective  investment  fund  with 
participants  from  different  states  whose 
fee  standards  differ. 

The  OCC  recogni2%s  the  desirability  of 
providing  updated  operating  standards 
for  national  bank  fiduciary  activities, 
but  is  concerned  that  a  general 
“reasonableness”  standard,  or  even  a 
state  law  standard,  alone,  may  not 
provide  sufficient  protections  for  banks’ 
fiduciary  customers.  Accordingly,  the 
final  rule  provides  that  a  nationd  bank 
may  charge  a  fund  management  fee  only 
if:  (1)  the  fee  is  reasonable;  (2)  the  fee 
is  permitted  under  applicable  law  (and 
complies  with  fee  disclosure 
requirements,  if  any)  in  the  state  in 
which  the  bank  maintains  the  fund;  and 
(3)  the  amount  of  the  fee  does  not 
exceed  an  amoiuit  commensurate  with 
the  value  of  legitimate  services  of 
tangible  benefit  to  the  participating 
fiduciary  accounts  that  would  not  have 
been  provided  to  the  accounts  were  they 
not  invested  in  the  fund. 

This  modification  safeguards  the 
interests  of  customers  in  several  ways. 
First,  a  fund  management  fee  is  subject 
to  an  overall  reasonableness  standard. 
Second,  in  order  to  cheirge  a  fund 
management  fee,  applicable  law  must 
allow  the  type  of  fee  charged.  Third,  the 
bank  must  justify  the  amount  of  a  fund 
management  fee  based  on  particular 
services  that  provide  a  tangible  benefit 
to  participating  fiduciary  accounts  that 
would  not  have  been  provided  to  the 
accoimts  were  they  not  invested  in  the 
fund.  Fourth,  a  bank  that  charges  a  fee 
under  this  approach  also  must  comply 
with  applicable  fee  disclosure 
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requirements.  Finally,  a  separate 
provision  in  the  final  rule  requires  a 
bank  to  disclose  a  management  fee, 
along  with  other  fees  and  expenses 
charged  to  the  fund,  in  the  annual 
financial  report  in  a  manner  consistent 
with  applicable  law  in  the  state  in 
which  the  bank  maintains  the  fund.^ 

Additionally,  this  modification 
eliminates  the  possibility  that  multiple 
conflicting  states’  laws  could  apply  to 
the  same  fiind,  and  thus  is  responsive  to 
commenters’  concerns  about 
administering  a  collective  investnlent 
fund  with  participants  from  different 
states. 

Expenses  (§9.1 8(b)(  1 0)) 

The  proposal  retained  the 
requirement  that  the  bank  absorb 
establishment  and  reorganization 
expenses,  but  eliminated  other 
provisions  that  specifically  permitted  or 
prohibited  a  bank  to  charge  certain 
expenses  to  the  fund.  Rather  than 
mandating  the  treatment  of  specific 
expenses  (other  than  establishment  and 
reorganization  expenses),  the  proposal 
deferred  to  state  law,  in  effect,  by 
allowing  a  bank  to  charge  reasonable 
expenses  incurred  in  administering  the 
fund  to  the  extent  not  prohibited  by 
applicable  law. 

Many  commenters  supported  this 
approach.  However,  some  commenters 
were  concerned  that  a  state  law 
approach  to  permissible  expenses  could 
be  unworkable  for  funds  with 
participants  fi'om  different  states. 

The  CXIC  continues  to  believe  that, 
when  expenses  of  a  fund  are  reasonable 
and  permissible  under  state  law,  and  are 
fully  disclosed  in  appropriate 
documentation, a  bank  should  be 
allowed  to  charge  them  directly  to  the 
fund.  Thus,  the  final  rule  retains  the 
proposal’s  approach  of  allowing  a  bank 
to  charge  any  reasonable  expenses 
(except  expenses  incurred  in 
establishing  or  reorganizing  a  collective 
investment  fund)  not  prohibited  by 
applicable  law,  and  clarifies  that  the 
applicable  law  in  the  state  in  which  the 
bank  maintains  the  fund — including 
Federal  law  where  appropriate,  and 
excluding  the  law  of  states  other  than 
the  state  in  which  the  bank  maintains 
the  fund— determines  whether 
particular  expenses  are  prohibited.  This 
standard  addresses  commenters’ 
concerns  about  funds  with  participants 
from  different  states. 


»See§9.18(b)(6)(ii). 

See  §  9.18(b)(l)(iii)  (disclosure  of  anticipated 
fees  and  expenses  in  the  written  plan)  and 
§9.18(b)(6)(ii)  (disclosure  of  fees  and  expenses  in 
the  annual  financial  report). 


Prohibition  Against  Certificates 
(§9.18(b)(ll)) 

The  proposal  prohibited  a  national 
bank  from  issuing  certificates  of  interest 
in  a  collective  investment  fund.  One 
commenter  recommended  that  the  OCC 
provide  an  exception  allowing  a  bank  to 
issue  a  certificate  of  participation  in  a 
segregated  investment  to  a  customer 
withdrawing  from  a  fund,  consistent 
with  OCC  fiduciary  precedents.  The 
(XIC  agrees.  The  exception  for 
segregated  investments  should  not  raise 
any  of  the  securities-related  concerns 
underlying  the  prohibition  against 
certificates.  Consequently,  the  CXHC  is 
adopting  the  exception. 

Elimination  of  Participation, 

Investment,  and  Liquidity  Requirements 

The  proposal  eliminated  the  10 
percent  participation  limitation,  the  10 
percent  investment  limitation,  and  the 
liquidity  requirement  applicable  to 
common  trust  funds  under  former 
§  9.18(b)(9).  The  OCC  received  many 
comment  letters  on  this  issue.  All  who 
commented  supported  the  proposal. 
These  restrictions  have  at  times 
interfered  with  optimal  management  of 
common  trust  funds.  Moreover,  the  OCC 
believes  that  the  protections  found  in 
state  fiduciary  law  adequately  address 
the  concerns  underlying  these 
restrictions.  Consequently,  the  OCC  is 
eliminating  the  participation, 
investment,  and  liquidity  requirements. 

Other  Collective  Investments  (§  9.18(c)) 

In  addition  to  (a)(1)  and  (a)(2)  funds, 
the  proposal  authorized  other  means  by 
which  a  national  bank  may  invest 
fiduciary  assets  collectively:  (1)  bank 
fiduciary  funds,  (2)  single  loans  or 
obligations,  (3)  mini-funds  (i.e.,  funds 
established  for  the  collective  investment 
of  cash  balances),  (4)  trust  funds  of 
corporations  and  closely-related  settlors, 
and  (5)  special  exemption  funds.  These 
other  collective  investments  are  not 
subject  to  the  requirements  of  §  9.18(b). 

While  the  CX^C  did  not  receive  any 
comments  on  the  provision  authorizing 
bank  fiduciary  funds,  the  (XIC  believes 
that  banks  no  longer  maintain  this  type 
of  fund.  Thus,  the  CXZC  is  eliminating 
the  provision. 

With  respect  to  single  loans  or 
obligations,  the  proposal  eliminated  the 
restriction  that  a  bank  invest  in  a 
variable-amount  note  on  a  short-term 
basis  only.  Those  who  commented  on 
this  change  supported  it.  The  change 
will  bring  that  provision  in  conformity 
with  §  9.18(b)(4)(ii)(B),  which  allows  a 
bank  to  invest  fiduciary  assets 
collectively  in  short-term  investment 
fund  composed  of  short-term  vehicles. 


including  variable-amount  notes,  but 
places  no  limitation  on  renewals  of 
those  investments.  For  this  reason,  the 
OCC  is  adopting  the  provision  as 
proposed. 

With  respect  to  mini-funds,  the 
proposal  eliminated  the  requirement 
that  no  participating  account’s  interest 
in  the  fund  may  exceed  $10,000. 
Moreover,  the  proposal  increased  the 
total  amoimt  of  assets  permitted  in  a 
mini-fund  to  $1,000,000.  Those  who 
commented  on  these  changes  supported 
them.  These  changes  remove  outdated 
limitations  on  mini-funds. 

Consequently,  the  CX3C  is  adopting  the 
provision  as  proposed. 

One  commenter  recommended  that 
the  OCC  add  a  provision  that  permits  a 
bank  to  use  any  collective  investment 
authorized  by  applicable  law  (e.g.,  pre¬ 
need  funeral  statutes).  The  (XIC  agrees 
that  a  bank  should  be  permitted  to  use 
any  collective  investment  authorized  by 
applicable  law,  and  is  adding  a 
provision  to  this  effect. 

With  respect  to  special  exemption 
funds,  the  proposal  provided  an 
expedited  procedure  for  their  review. 
While  most  commenters  supported  the 
expedited  review  procedure,  a  few 
commenters  strongly  opposed  it.  Those 
who  opposed  it  objected  that  the 
provision  does  not  require  notice  and 
comment,  does  not  distinguish  between 
routine  and  novel  applications,  and, 
because  approval  is  automatic  if  the 
CX^C  does  not  act  in  30  days,  could  lead 
to  inadvertent  approvals  of  common 
trust  funds  that  are  exempt  from  the 
regulation’s  management  fee  and 
common  trust  fund  advertising 
provisions.  After  carefully  considering 
these  concerns,  the  OZC  has  decided 
that  it  may  not  be  appropriate  to  adopt 
the  proposed  expedited  review 
preceding.  Thus,  the  OCC  is  modifying 
the  provision  to  eliminate  the  expedited 
review  procedure. 

Finally,  one  commenter 
recommended  that  the  OCC  extend  the 
right  to  seek  special  exemptions  from 
the  OCC  to  state  banks  and  other 
corporate  fiduciaries  that  must  comply 
with  the  OCC’s  collective  investment 
fund  regulation  in  order  to  receive 
favorable  tax  treatment  under  the 
Internal  Revenue  Code  (26  U.S.C  584). 
The  CXIC  agrees  that  those  corporate 
fiduciaries  should  have  the  same 
opportunity  to  establish  special 
exemption  funds  as  national  banks. 
Consequently,  the  OCC  is  modifying  the 
proposal  to  reflect  this  recommendation. 

Transfer  Agents  (§  9.20) 

The  proposal  incorporated  by  means 
of  cross-reference  the  Securities  and 
Exchange  Commission  (SEC)  rules 
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prescribing  procedures  for  registration  , 
of  transfer  agents  for  which  the  SEC  is 
the  appropriate  regulatory  agency  (17 
CFR  240,17Ac2-l).  The  proposal  also 
clarified  that  a  national  bank  transfer 
agent  must  comply  with  rules  adopted 
by  the  SEC  pursuant  to  section  17A  of 
the  Securities  Exchange  Act  (15  U.S.C. 
78q-l),  which  sets  fo^  operational  and 
reporting  requirements  that  apply  to  all 
transfer  agents  (17  CFR  240.17Ac2-2, 
and  240.17Ad-l  through  16). 

Several  commenters  noted  that  the 
SEC’s  rules  regarding  transfer  agents  do 
not  apply  to  activities  in  foreign 
countries.  The  OCC  acknowledges  that 
the  SEC’s  rules  regarding  transfer  agents 
apply  only  to  domestic  activities. 
Consequently,  the  OCC  is  clarifying  this 
point  in  the  regulatory  text. 

Waiver  of  Regulatory  Requirements 

In  the  preamble  to  the  proposal,  the 
OCC  invited  comment  on  whether  the 
OCC  should  add  a  reservation  of 
authority  to  part  9  for  the  purpose  of 
setting  forth  standards  and  procedures 
under  which  a  national  bank  may  obtain 
a  waiver  from  a  specific  provision.  All 
but  one  of  those  who  commented  on 
this  issue  supported  the  addition  of 
waiver  standards  and  procedures.  Upon 
reconsideration,  the  OCC  has  concluded 
that  it  is  preferable  to  continue  its 
current  practice  of  considering  any 
request  to  modify  the  application  of  any 
provision  in  part  9,  and  granting  a 
request  if  the  OCC  deems  it  consistent 
with  the  bank’s  fiduciary  duties  and 
with  safe  and  sound  banking  practices. 
The  OCC  expects  that  the  additional 
flexibility  it  has  incorporated  into  many 
of  part  9’s  provisions  will  reduce  the 
need  for  waivers  and  modifications. 
Moreover,  the  requests  that  banks  are 
likely  to  file  will  vary  significantly  in 
subj^  matter  and  complexity,  reducing 
the  usefulness  of  generalized  standards. 
Therefore,  the  OCC  has  decided  not  to 
include  a  specific  waiver  provision  in 
part  9. 

Acting  as  Indenture  Trustee  and 
Creditor  (§  9,100) 

In  the  proposal’s  preamble,  the  OCC 
indicated  that  it  was  inclined  to  modify 
its  restrictions  on  allowing  an  indenture 


trustee  to  act  as  creditor  to  the  same 
debt  securities  issuance.  In  particular, 
the  OCC  suggested  allowing  a  natiojial 
bank  to  act  both  as  creditor  and 
indenture  trustee  until  90  days  after 
default,  consistent  with  the  Trust 
Indenture  Act,  with  the  added  condition 
that  the  bank  maintains  adequate 
controls  to  manage  any  potential 
conflicts  of  interest.  Additionally,  the 
OCC  indicated  that  it  would  apply  this 
policy  consistently  to  all  debt  securities 
issuances,  including  issuances  exempt 
from  the  Trust  Indenture  Act.  The  OCC 
invited  comment  on  how  banks  are 
managing  these  conflicts,  and  on  the 
need  to  address  this  issue  in  part  9. 

Commenters  supported  a  revision  of 
the  OCC’s  position,  and  indicated  that 
bank  policies  and  procedures  effectively 
manage  potential  conflicts  of  interest. 
However,  most  who  commented 
recommended  that  the  OCC  not  add 
specific  requirements  to  the  regulation 
on  this  issue,  though  most  of  these 
commenters  also  supported  less  formal 
guidance. 

Based  on  its  experience  in  this  area, 
the  OCC  believes  that  banks  generally 
have  established  adequate  controls  to 
manage  those  conflicts.  Moreover,  the 
OCC  believes  that  it  is  important  to 
clarify  to  all  national  banks  the  revised 
position  on  this  issue.  Consequently,  the 
OCC  is  adding  a  short  interpretive 
ruling  to  part  9  explaining  that  a 
national  bank  may  act  as  creditor  and 
indenture  trustee  to  any  debt  securities 
issuance  (whether  or  not  covered  by  the 
Trust  Indenture  Act)  until  90  days  after 
default  with  the  added  condition  that 
the  bank  maintains  adequate  controls  to 
manage  the  potential  conflicts  of 
interest. 

Disciplinary  Sanctions  Imposed  by 
Clearing  Agencies  (§19.135) 

The  proposal  eliminated  much  of  the 
detail  of  former  §§  9.21  and  9.22,  which 
concern  applications  by  national  banks 
for  stays  or  reviews  of  disciplinary 
sanctions  imposed  by  registered  clearing 
agencies.  Instead,  the  proposal  cross- 
referenced  the  SEC’s  rules  in  this  area, 
which  are  virtually  identical  to  former 
§§  9.21  and  9.22.  The  proposal  also 
relocated  the  provision  to  12  CFR  part 


19,  the  CKUC’s  rules  of  practice  and 
procedure,  where  readers  are  more 
likely  to  find  it. 

The  OCC  received  no  comments  on 
this  provision  and,  thus,  is  adopting  it 
as  proposed. 

Investment  Adviser  to  an  Investment 
Company 

Part  9  has  never  contained  conditions 
applicable  to  national  bank  operating 
subsidiaries  engaged  in  investment 
advisory  activities.  Instead,  appropriate 
conditions  for  particular  operating 
subsidiary  activities  have  been  dealt 
with  by  the  OCC  as  part  of  the 
application  process.  However,  one  of 
the  issues  related  to  the  treatment  of 
investment  advisory  activities  under 
part  9  that  was  raised  in  the  proposal 
was  whether  to  impose  certain 
conditions  in  all  situations  where  a 
national  bank  or  its  operating  subsidiary 
acts  as  investment  adviser  to  an 
investment  company,  and,  if  so, 
whether  to  include  them  in  part  9. 

Most  who  commented  on  this  issue 
expressed  concerns  that  the  conditions 
could  impose  unnecessary  restrictions 
on  certain  activities.  After  carefully 
considering  the  comments,  the  (X!c  has 
decided  to  continue  its  current 
approach  of  dealing  with  conditions 
imposed  on  national  bank  operating 
subsidiaries  as  part  of  the  corporate 
application  process.  Recent 
amendments  to  12  CFR  part  5  (61  FR 
60342,  November  27, 1996)  also  provide 
a  specific  new  mechanism  for 
conditions  and  policies  to  be  developed 
that  will  be  applicable  to  operating 
subsidiaries  engaged  in  particular  types 
of  activities.  One  of  these  types  of 
activities  is  serving  as  an  investment 
adviser  to  an  investment  company  (see 
§  5.34(e)(3)(ii)(D)).  Accordingly,  the 
OCC  has  concluded  that  it  is  not 
appropriate  to  deal  with  conditions 
imposed  on  operating  subsidiaries 
engaged  in  such  activities  as  an  aspect 
of  part  9. 

Derivation  Table  for  12  CFR  Part  9 

This  table  directs  readers  to  the 
provisions  of  the  former  12  CFR  part  9 
on  which  the  revised  12  CFR  part  9  and 
the  amended  12  CFR  part  19  are  based. 


Revised  provision 

Former  provision 

Comments 

§9.1  . 

Added. 

Added. 

Significantiy  modified. 
Modified. 

Modified. 

Significantly  modified. 
Modified. 

Significantly  modified. 
Modified. 

§  9.2(a)  . 

(b) . 

§9.1(g)  . 

(c)  . ....._ . 

§9.1(i)  . . . 

(d) . 

§9.1(a)  . 

(e) . 

§  9.1(b)  and  (h)  . 

(f) . 

§9.1(j)  . . . 

(g)  - . . . 

§  9.1(c)  . 

(b) . 

§9.1(e)  . 
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Revised  provision 

Former  provision 

Comments 

(i)  . 

/Vdded. 

§9.3  ;. . . . 

§9.4 . 

§9.5 . . . 

§9.6 . . . 

§9.8 . . :. 

§9.9 . 

§9.10 . . . 

§9.11  . . . 

§9.12 . . . 

§9.2 . : . 

§  9.7(a)(1),  (b),  and  (d)  . 

§§9.5,  9.7(c),  9.7(d),  and  9.10(a) . 

§9.7(a)(2) . , . . . 

§§  9.7(a)(2)  and  9.8  . 

§9.9 . . . 

§9.10 . 

§9.11  . 

§9.12 . . . 

Modified. 

Significantly  modified. 
Significantly  modified. 
Significantly  modified. 
Modified. 

Significantly  modified. 
Significantly  modified. 
Significantly  modified. 
Modified. 

§9.13 . 

§9.13 . 

Modified. 

§9.14 . . . 

§9.14 . . ...^ . 

Significantly  modified. 
Modified. 

Modified. 

§9.15 . . . 

§9.16 . 

§9.15 . 

§9.16 . 

§9.17 . . . 

§9.17 . 

Modified. 

§  9.18(a)  . 

§9.18(3),  (b)(2),  and  (b)(3) . 

Modified. 

(bj(1)  . 

(b)(1)  . 

Significantly  modified. 
Significantly  modified. 
Modified. 

(bj(2)  . . . 

(b)(12) . ■. . 

(b)(3)  . . . ; . 

(1^(3) ' . ‘ . . . . . 

(bj(4j  . 

(h)(1).  (4)  and  (1.5) 

Significantly  modified. 
Significantly  modified. 
Significantly  modified. 
Significantly  modified. 
Modified. 

(b)(5)  . . . 

(b)(4),  (6).  and  (7)  . 

(b)(6)  . 

(b)(5)(i)-(iv)  . 

(b)(7)  . ; . 

(b)(5)(iv)  and  (v)  . 

(bj(8)  . . . 

(b)(8) . 

(bj(9)  . 

(b)(12) . 

Significantly  modified. 
Significantly  modified. 
Modified. 

(bj(lb)  . 

(b)(5)(i)  and  (iv),  (b)(10)  and  (b)(12) . 

(hj(1lj 

(h)(1.3) 

(bj(12j  . 

fbWl41  . 

Modified. 

(c)(1)  . . 

Modified. 

(c)(2)  . . 1 

Significantly  modified. 
Modified. 

(cj(3) . 

(cj(4) . . . 

Added. 

(c)(5) . . 

(c)(5)  . ; . 

Significantly  modified. 
Modified. 

§9.20”.’. . ’ . . 

§9.26 ! . ^ . 

§9.100 . . . . . 

Added. 

§19.135 . 

§§9.21  and  9.22  . 

Modified. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
final  rule’s  requirements,  for  the  most 
part,  are  not  new  to  the  regulation.  The 
final  rule  eases  requirements  and 
reduces  burden  for  all  national  banks 
that  exercise  fiduciary  powers, 
regardless  of  size. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  concurred  with  the  OCC’s 
determination  that  this  final  rule  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Paperwork  Reduction  Act  of  1995 

The  OCC  invites  comment  on: 

(1)  Whether  the  information 
collection  contained  in  this  final  rule  is 
necessary  for  the  proper  performance  of 
the  OCC’s  functions,  including  whether 
the  information  has  practical  utility; 


(2)  The  accuracy  of  the  OCC’s 
estimate  of  the  burden  of  the 
information  collection; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(4)  Ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(5)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

The  OCC  asked  similar  questions  in 
the  proposed  rule,  but  received  no 
comments. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

The  collection  of  information 
requirements  contained  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  under  Control 
No.  1557-0140  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  requirements 
should  be  sent  to  the  Office  of 


Management  and  Budget,  Paperwork 
Reduction  Project  (1557-0140), 
Washington,  E)C  20503,  with  copies  to 
the  Legislative  and  Regulatory  Activities 
Division  (1557-0140),  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

The  collection  of  information 
requirements  in  this  final  rule  are  found 
in  12  CFR  9.8,  9.9,  9.17,  and  9.18.  The 
OCC  requires  this  information  for  the 
proper  supervision  of  national  banks” 
fiduciary  activities.  The  likely 
respondents/recordkeepers  are  national 
banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  15 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  1,000. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  15,010  hours. 

Start-up  costs  to  respondents:  None. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
final  rule  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
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required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  Jhe  final  rule’s  requirements,  for 
the  most  part,  are  not  new  to  the 
regulation.  The  final  rule  eases 
requirements  and  reduces  burden  for  all 
national  banks  that  exercise  fiduciary 
powers,  regardless  of  size. 

List  of  Subjects 
12  CFR  Part  9 

Estates,  Investments,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

12  CFR  Part  19 
Administrative  practice  tmd 
procedure.  Crime,  Investigations, 
National  banks.  Penalties,  Securities. 

Authority  and  Issuance 
For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

1.  Part  9  is  revised  to  read  as  follows: 

PART  9— FIDUCIARY  ACTIVITIES  OF 
NATIONAL  BANKS 

Regulations 

Soc 

9.1  Authority,  purpose,  and  scope. 

9.2  Definitions. 

9.3  Approval  requirements. 

9.4  Administration  of  fiduciary  powers. 

9.5  Policies  and  procedures. 

9.6  Review  of  fiduciary  accounts. 

9.8  Recordkeeping. 

9.9  Audit  of  fiduciary  activities. 

9.10  Fiduciary  funds  awaiting  investment 
or  distribution. 

9. 1 1  Investment  of  fiduciary  funds. 

9.12  Self-dealing  and  conflicts  of  interest. 

9.13  Custody  of  fiduciary  assets. 

9.14  Deposit  of  securities  with  state 
authorities. 

9.15  Fiduciary  compensation. 

9.16  Receivership  or  voluntary  liquidation 
of  bank. 

9.1 7  Surrender  or  revocation  of  fiduciary 
powers. 

9.18  Collective  investment  funds. 

9.20  Transfer  agents. 

Interp^ations 

9.100  Acting  as  indenture  trustee  and 
creditor. 

Authority:  12  U.S.C  24  (Seventh).  92a,  and 
93a;  15  U.S.C.  78q.  78q-l,  and  78w. 

Regulations 

§  9.1  Authority,  purpose,  and  scope. 

(a)  Authority.  The  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
issues  this  part  pursuant  to  its  authority 
under  12  U.S.C.  24  (Seventh),  92a,  and 
93a,  and  lS  U.S.C.  78q,  78q-l,  and  78w. 

(b)  Purpose.  The  purpose  of  this  part 
is  to  set  forth  the  standards  that  apply 
to  the  fiduciary  activities  of  national 
banks. 


(c)  Scope.  This  part  applies  to  all 
national  banks  that  act  in  a  fiduciary 
capacity,  as  defined  in  §  9.2(e).  This  part 
also  applies  to  all  Federal  branches  of 
foreign  banks  to  the  same  extent  as  it 
applies  to  national  banks. 

§  9.2  Definitions. 

For  the  purposes  of  this  part,  the 
following  definitions  apply: 

(a)  Affiliate  has  the  same  meaning  as 
in  12  U.S.C.  221a(b). 

(b)  Applicable  law  means  the  law  of 
a  state  or  other  jurisdiction  governing  a 
national  bank’s  fiduciary  relationships, 
any  applicable  Federal  law  governing 
those  relationships,  the  terms  of  the 
instrument  governing  a  fiduciary 
relationship,  or  any  court  order 
pertaining  to  the  relationship. 

(c)  Custodian  under  a  uniform  gifts  to 
minors  act  means  a  fiduciary 
relationship  established  pursuant  to  a 
state  law  substantially  similar  to  the 
Uniform  Gifts  to  Minors  Act  or  the 
Uniform  Transfers  to  Minors  Act  as 
published  by  the  American  Law 
Institute. 

(d)  Fiduciary  account  means  an 
account  administered  by  a  national  bank 
acting  in  a  fiduciary  capacity. 

(e)  Fiduciary  capacity  means:  trustee, 
executor,  administrator,  registrar  of 
stocks  and  bonds,  transfer  agent, 
guardian,  assignee,  receiver,  or 
custodian  under  a  uniform  gifts  to 
minors  act;  investment  adviser,  if  the 
bank  receives'  a  fee  for  its  investment 
advice;  any  capacity  in  which  the  bank 
possesses  investment  discretion  on 
behalf  of  another;  or  any  other  similar 
capacity  that  the  OCC  authorizes 
pursuant  to  12  U.S.C,  92a. 

(f)  Fiduciary  officers  and  employees 
means  all  officers  and  employees  of  a 
national  bank  to  whom  the  board  of 
directors  or  its  designee  has  assigned 
functions  involving  the  exercise  of  the 
bank’s  fiduciary  powers. 

(g)  Fiduciary  powers  means  the 
authority  the  OCC  permits  a  national 
bank  to  exercise  pursuant  to  12  U.S.C. 
92a.  The  extent  of  fiduciary  powers  is 
the  same  for  out-of-state  national  banks 
as  for  in-state  national  banks,  and  that 
extent  depends  upon  what  powers  the 
state  grants  to  the  fiduciaries  in  the  state 
with  which  national  banks  compete. 

(h)  Guardian  means  the  guardian  or 
conservator,  by  whatever  name  used  by 
state  law,  of  the  estate  of  a  minor,  an 
incompetent  person,  an  absent  person, 
or  a  person  over  whose  estate  a  court 
has  taken  jurisdiction,  other  than  under 
bankruptcy  or  insolvency  laws. 

(i)  Investment  discretion  means,  with 
respect  to  an  account,  the  sole  or  shared 
authority  (whether  or  not  that  authority 
is  exercised)  to  determine  what 


securities  or  other  assets  to  purchase  or 
sell  on  behalf  of  the  account.  A  bank 
that  delegates  its  authority  over 
investments  and  a  bank  that  receives 
delegated  authority  over  investments  are 
both  deemed  to  have  investment 
discretion. 

§9.3  Approval  requirements. 

(a)  A  national  bank  may  not  exercise 
fiduciary  powers  unless  it  obtains  prior 
approval  from  the  OCC  to  the  extent 
reouired  under  12  CFR  5.26. 

(o)  A  person  seeking  approval  to 
organize  a  special-purpose  national 
bank  limited  to  fiduciary  powers  shall 
file  an  application  with  the  OCC 
pursuant  to  12  CFR  5.20. 

§  9.4  Administration  of  fiduciary  powers. 

(a)  Responsibilities  of  the  board  of 
directors.  A  national  bank’s  fiduciary 
activities  shall  be  managed  by  or  under 
the  direction  of  its  board  of  directors.  In 
discharging  its  responsibilities,  the 
board  may  assign  any  function  related  to 
the  exercise  of  fiduciary  powers  to  any 
director,  officer,  employee,  or 
committee  thereof. 

(b)  Use  of  other  personnel.  The 
national  bank  may  use  any  qualified 
personnel  and  facilities  of  the  bank  or 
its  affiliates  to  perform  services  related 
to  the  exercise  of  its  fiduciary  powers, 
and  any  department  of  the  bank  or  its 
affiliates  may  use  fiduciary  officers, 
enjployees,  and  facilities  to  perform 
services  unrelated  to  the  exercise  of 
fiduciary  powers,  to  the  extent  not 
prohibited  by  applicable  law. 

(c)  Agency  agreements.  Pursuant  to  a 
written  agreement,  a  national  bank 
exercising  fiduciary  powers  may 
perform  services  related  to  the  exercise 
of  fiduciary  powers  for  another  bank  or 
other  entity,  and  may  purchase  services 
related  to  the  exercise  of  fiduciary 
powers  from  another  bank  or  other 
entity. 

(d)  Bond  requirement.  A  national 
bank  shall  ensure  that  all  fiduciary 
officers  and  employees  are  adequately 
bonded. 

§  9.5  Policies  and  procedures. 

A  national  bank  exercising  fiduciary 
powers  shall  adopt  and  follow  written 
policies  and  procedures  adequate  to 
maintain  its  fiduciary  activities  in 
compliance  with  applicable  law.  Among 
other  relevant  matters,  the  policies  and 
procedures  should  address,  where 
appropriate,  the  bank’s: 

(a)  Brokerage  placement  practices; 

(b)  Methods  for  ensuring  that 
fiduciary  officers  and  employees  do  not 
use  material  inside  information  in 
connection  with  any  decision  or 
recommendation  to  purchase  or  sell  any 
security; 
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(c)  Methods  for  preventing  self¬ 
dealing  and  conflicts  of  interest; 

(d)  Selection  and  retention  of  legal 
counsel  who  is  readily  available  to 
advise  the  bank  and  its  fiduciary  officers 
and  employees  on  fiduciary  matters; 
and 

(e)  Investment  of  funds  held  as 
fiduciary,  including  short-term 
investments  and  the  treatment  of 
fiduciary  funds  awaiting  investment  or 
distribution. 

§  9.6  Review  of  fiduciary  accounts. 

(a)  Pre-acceptance  review.  Before 
accepting  a  fiduciary  account,  a  national 
bank  shall  review  the  prospective 
account  to  determine  whether  it  can 
properly  administer  the  accoimt. 

(b)  Initial  post-acceptance  review. 
Upon  the  acceptance  of  a  fiduciary 
account  for  which  a  national  bank  has 
investment  discretion,  the  bank  shall 
conduct  a  prompt  review  of  all  assets  of 
the  account  to  evaluate  whether  they  are 
appropriate  for  the  account. 

(c)  Annual  review.  At  least  once 
during  every  calendar  year,  a  bank  shall 
conduct  a  review  of  all  assets  of  each 
fiduciary  account  for  which  the  bank 
has  investment  discretion  to  evaluate 
whether  they  are  appropriate, 
individually  and  collectively,  for  the 
account. 

§9.8  Recordkeeping. 

(a)  Documentation  of  accounts.  A 
national  bank  shall  adequately 
document  the  establishment  and 
termination  of  each  fiduciary  account 
and  shall  maintain  adequate  records  for 
all  fiduciary  accounts. 

(b)  Retention  of  records.  A  national 
bank  shall  retain  records  described  in 
paragraph  fa)  of  this  section  for  a  period 
of  three  years  from  the  later  of  the 
termination  of  the  account  or  the 
termination  of  any  litigation  relating  to 
the  account. 

(c)  Separation  of  records.  A  national 
bank  shall  ensure  that  records  described 
in  paragraph  (a)  of  this  section  are 
separate  and'distinct  from  other  records 
of  the  bank. 

§  9.9  Audit  of  fiduciary  activities. 

(a)  Annual  audit.  At  least  once  during 
each  calendar  year,  a  national  bank  shall 
arrange  for  a  suitable  audit  (by  internal 
or  external  auditors)  of  all  significant 
fiduciary  activities,  under  the  direction 
of  its  fiduciary  audit  committee,  unless 
the  bank  adopts  a  continuous  audit 
system  in  accordance  with  paragraph  (b) 
of  this  section.  Tbe  bank  shall  note  the 
results  of  the  audit  (including 
significant  actions  taken  as  a  result  of 
the  audit)  in  the  minutes  of  the  board  of 
directors. 


(b)  Continuous  audit.  In  lieu  of 
performing  annual  audits  under 
paragraph  (a)  of  this  section,  a  national 
bank  may  adopt  a  continuous  audit 
system  under  which  the  bank  arranges 
for  a  discrete  audit  (by  internal  or 
external  auditors)  of  each  significant 
fiduciary  activity  [i.e.,  on  an  activity-by¬ 
activity  basis),  under  the  direction  of  its 
fiduciary  audit  committee,  at  an  interval 
commensurate  with  the  nature  and  risk 
of  that  activity.  Thus,  certain  fiduciary 
activities  may  receive  audits  at  intervals 
greater  or  less  than  one  year,  as 
appropriate.  A  bank  that  adopts  a 
continuous  audit  system  shall  note  the 
results  of  all  discrete  audits  performed 
since  the  last  audit  report  (including 
significant  actions  taken  as  a  result  of 
the  audits)  in  the  minutes  of  the  board 
of  directors  at  least  once  during  each 
calendar  year . 

(c)  Fiduciary  audit  committee.  A 
national  bank’s  fiduciary  audit 
committee  must  consist  of  a  committee 
of  the  bank’s  directors  or  an  audit 
committee  of  an  affiliate  of  the  bank. 
However,  in  either  case,  the  committee: 

(1)  Must  not  include  any  officers  of 
the  bank  or  an  affiliate  who  participate 
significantly  in  the  administration  of  the 
bank’s  fiduciary  activities;  and 

(2)  Must  consist  of  a  majority  of 
members  who  are  not  also  members  of 
any  committee  to  which  the  board  of 
directors  has  delegated  power  to  manage 
and  control  the  fiduciary  activities  of 
the  bank. 

§  9.1 0  Fiduciary  funds  awaiting  investment 
or  distribution. 

(a)  In  general.  With  respect  to  a 
fiduciary  account  for  which  a  national 
bank  has  investment  discretion  or 
discretion  over  distributions,  the  bank 
may  not  allow  funds  awaiting 
investment  or  distribution  to  remain 
uninvested  and  undistributed  any 
longer  than  is  reasonable  for  the  proper 
management  of  the  account  and 
consistent  with  applicable  law.  With 
respect  to  a  fiduciary  account  for  which 
a  national  bank  has  investment 
discretion,  the  bank  shall  obtain  for 
funds  awaiting  investment  or 
distribution  a  rate  of  return  that  is 
consistent  with  applicable  law. 

(b)  Self-deposits — (1)  In  general.  A 
national  bank  may  deposit  funds  of  a 
fiduciary  account  that  are  awaiting 
investment  or  distribution  in  the 
commercial,  savings,  or  another 
department  of  the  bank,  unless 
prohibited  by  applicable  law.  To  the 
extent  that  the  ^nds  are  not  insured  by 
the  Federal  Deposit  Insurance 
Corporation,  the  bank  shall  set  aside 
collateral  as  security,  under  the  control 
of  appropriate  fiduciary  dfficers  and 


employees,  in  accordance  with 
paragraph  {b)(2)  of  this  sectioil.  The 
market  value  of  the  collateral  set  aside 
must  at  all  times  equal  or  exceed  the 
amount  of  the  uninsured  fiduciary 
funds. 

(2)  Acceptable  collateral.  A  national 
bank  may  satisfy  the  collateral 
requirement  of  paragraph  (b)(1)  of  this 
section  with  any  of  the  following: 

(1)  Direct  obligations  of  the  United 
States,  or  other  obligations  fully 
guaranteed  by  tbe  United  States  as  to 
principal  and  interest; 

(ii)  ^curities  that  qualify  as  eligible 
for  investment  by  national  banks 
pursuant  to  12  CFR  part  1; 

(iii)  Readily  marketable  securities  of 
the  classes  in  which  state  banks,  trust 
companies,  or  other  corporations 
exercising  fiduciary  powers  are 
permitted  to  invest  fiduciary  funds 
under  applicable  state  law; 

(iv)  Surety  bonds,  to  the  extent  they 
provide  adequate  security,  unless 
prohibited  by  applicable  law;  and 

(v)  Any  other  assets  that  qualify  under 
applicable  state  law  as  appropriate 
security  for  deposits  of  fiduciary  funds. 

(c)  Affiliate  deposits.  A  national  bank, 
acting  in  its  fiduciary  capacity,  may 
deposit  funds  of  a  fiduciary  account  that 
are  awaiting  investment  or  distribution 
with  an  affiliated  insured  depository 
institution,  unless  prohibited  by 
applicable  law.  A  national  bank  may  set 
aside  collateral  as  security  for  a  deposit 
by  Or  with  an  affiliate  of  fiduciary  funds 
awaiting  investment  or  distribution, 
unless  prohibited  by  applicable  law. 

.§  9.1 1  Investment  of  fiduciary  funds. 

A  national  bank  shall  invest  funds  of 
a  fiduciary  account  in  a  manner 
consistent  with  applicable  law. 

§  9.1 2  Self-dealing  and  conflicts  of 
interest 

(a)  Investments  for  fiduciary 
accounts — (1)  In  general.  Unless 
authorized  by  applicable  law,  a  national 
bank  may  not  invest  funds  of  a  fiduciary 
account  for  which  a  national  bank  has 
investment  discretion  in  the  stock  or 
obligations  of,  or  in  assets  acquired 
from:  tbe  bank  or  any  of  its  directors, 
officers,  nr  employees;  affiliates  of  the 
bank  or  any  of  their  directors,  officers, 
or  employees;  or  individuals  or 
organizations  with  whom  there  exists  an 
interest  that  might  affect  the  exercise  of 
the  best  judgment  of  tbe  bank. 

(2)  Additional  securities  investments. 
If  retention  of  stock  or  obligations  of  the 
bank  or  its  affiliates  in  a  fiduciary 
account  is  consistent  with  applicable 
law,  the  bank  may: 

(i)  Exercise  rights  to  purchase 
additional  stock  (or  securities 
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convertible  into  additional  stock)  when 
offered  pro  rata  to  stockholders;  and 

(ii)  Purchase  fractional  shares  to 
complement  fractional  shares  acquired 
through  the  exercise  of  rights  or  the 
receipt  of  a  stock  dividend  resulting  in 
fractional  share  holdings. 

(b)  Loans,  sales,  or  ower  transfers 
from  fiduciary  accounts — (1)  In  general 
A  national  bank  may  not  lend,  sell,  or 
otherwise  transfer  assets  of  a  fiduciary 
account  for  which  a  national  bank  has 
investment  discretion  to  the  bank  or  any 
of  its  directors,  officers,  or  employees, 
or  to  affiliates  of  the  bank  or  any  of  their 
directors,  officers,  or  employees,  or  to 
individuals  or  organizations  with  whom 
there  exists  an  interest  that  might  afiect 
the  exercise  of  the  best  judgment  of  the 
bank,  unless: 

(1)  The  transaction  is  authorized  by 
applicable  law; 

(ii)  Legal  counsel  advises  the  bank  in 
writing  that  the  bank  has  incurred,  in  its 
fiduciary  capacity,  a  contingent  or 
potential  liability,  in  which  case  the 
bank,  upon  the  ^e  or  transfer  of  assets, 
shall  reimburse  the  fiduciary  account  in 
cash  at  the  greater  of  book  or  market 
value  of  the  assets; 

(iii)  As  provided  in  §  9.18(b)(8)(iii)  for 
defaulted  investments;  or 

(iv)  Required  in  writing  by  the  CKX). 

(2)  Loans  of  funds  hela  as  trustee. 
Notwithstanding  paragraph  (b)(1)  of  this 
section,  a  national  bank  may  not  lend  to 
any  of  its  directors,  officers,  or 
employees  any  funds  held  in  trust, 
except  with  respect  to  employee  benefit 
plans  in  accordance  with  the 
exemptions  found  in  section  408  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (29  U.S.C.  1108). 

(c)  Loans  to  fiduciary  accounts.  A 
national  bank  may  make  a  loan  to  a 
fiduciary  account  and  may  hold  a 
security  interest  in  assets  of  the  account 
if  the  transaction  is  fair  to  the  accoimt 
and  is  not  prohibited  by  applicable  law. 

(d)  Sales  between  fiduciary  accounts. 
A  national  bank  may  sell  assets  between 
any  of  its  fiduciary  accounts  if  the 
transaction  is  fair  to  both  accounts  and 
is  not  prohibited  by  applicable  law. 

(e)  Loans  between  Jiduciary  accounts. 
A  national  bank  may  make  a  loan 
between  any  of  its  fiduciary  accounts  if 
the  transaction  is  fair  to  both  accounts 
and  is  not  prohibited  by  applicable  law. 

f  9.13  Custody  of  fiduciary  assets. 

(a)  Control  of  fiduciary  assets.  A 
national  bank  shall  place  assets  of 
fiduciary  accounts  in  the  joint  custody 
or  control  of  not  fewer  than  two  of  the 
fiduciary  officers  or  employees 
designated  for  that  purpose  by  the  board 
of  directors.  A  national  bank  may 
maintain  the  investments  of  a  fiduciary 


account  off-premises,  if  consistent  with 
applicable  law  and  if  the  bank 
maintains  adequate  safeguards  and 
controls. 

(b)  Separation  of  fiduciary  assets.  A 
national  bank  shall  keep  the  assets  of 
fiduciary  accounts  separate  from  the 
assets  of  the  bank.  A  national  bank  shall 
keep  the  assets  of  each  fiduciary 
account  separate  from  all  other  accounts 
or  shall  identify  the  investments  as  the 
property  of  a  particular  account,  except 
as  provided  in  §  9.18. 

§  9.14  Deposit  of  securities  with  state 
authorities. 

(a)  In  general  If  state  law  requires 
corporations  acting  in  a  fiduciary 
capacity  to  deposit  securities  with  state 
authorities  for  the  protection  of  private 
or  court  trusts,  then  before  a  national 
bank  acts  as  a  private  or  court-appointed 
trustee  in  that  state,  it  shall  make  a 
similar  deposit  with  state  authorities.  If 
the  state  authorities  refuse  to  accept  the 
deposit,  the  bank  shall  deposit  the 
secvirities  with  the  Federal  Reserve  Bank 
of  the  district  in  which  the  national 
bank  is  located,  to  be  held  for  the 
protection  of  private  or  court  trusts  to 
the  same  extent  as  if  the  seciirities  had 
been  deposited  with  state  authorities. 

(b)  Assets  held  in  more  than  one  state. 
If  a  national  bank  administers  trust 
assets  in  more  than  one  state,  the  bank 
may  compute  the  amount  of  deposit 
required  for  each  state  on  the  basis  of 
trust  assets  that  the  bank  administers 
primarily  frtim  offices  located  in  that 
state. 

§9.15  Fiduciary  compensation. 

(a)  Compensation  of  bank.  If  the 
amount  of  a  national  bank’s 
compensation  for  acting  in  a  fiduciary 
capacity  is  not  set  or  governed  by 
applicable  law,  the  bank  may  charge  a 
reasonable  fee  for  its  services. 

(b)  Compensation  of  co-fiduciary 
officers  and  employees.  A  national  bank 
may  not  permit  any  officer  or  employee 
to  retain  any  compensation  for  acting  as 
a  co-fiduciary  with  the  bank  in  the 
administration  of  a  fiduciary  account, 
except  with  the  specific  approval  of  the 
bank’s  board  of  directors. 

§  9.16  Receivership  or  voluntary 
liquidation  of  bank. 

If  the  OCC  appoints  a  receiver  for  an 
uninsured  national  bank,  or  if  a  national 
bank  places  itself  in  voluntary 
liquidation,  the  receiver  or  liquidating 
agent  shall  promptly  close  or  transfer  to 
a  substitute  fiduciary  all  fiduciary 
accounts,  in  accordance  with  OCC 
instructions  and  the  orders  of  the  court 
having  jurisdiction. 


§  9. 1 7  Surrender  or  revocation  of  fiduciary 
powers. 

(a)  Surrender.  In  accordance  with  12 
U.S.C.  92a(j).  a  national  bank  seeking  to 
surrender  its  fiduciary  powers  shall  file 
with  the  OCC  a  certified  copy  of  the 
resolution  of  its  board  of  directors 
evidencing  that  intent.  If,  after 
appropriate  investigation,  the  OCC  is 
satisfied  that  the  bank  has  been 
discharged  from  all  fiduciary  duties,  the 
OCC  will  provide  written  notice  that  the 
bank  is  no  longer  authorized  to  exercise 
fiduciary  powers. 

(b)  Revocation.  If  the  OCC  determines 
that  a  national  bank  has  unlawfully  or 
unsoundly  exercised,  or  has  failed  for  a 
period  of  five  consecutive  years  to 
exercise  its  fiduciary  powers,  the 
Comptroller  may,  in  accordance  with 
the  provisions  of  12  U.S.C.  92a(k), 
revoke  the  bank’s  fiduciary  powers. 

§  9.18  Collective  investment  funds. 

(a)  In  general.  Where  consistent  with 
applicable  law,  a  national  bank  may 
invest  assets  that  it  holdaas  fiduciary  in 
the  following  collective  investment 
funds: ' 

(1)  A  fund  maintained  by  the  bank,  or 
by  one  or  more  affiliated  banks,^ 
exclusively  for  the  collective  investment 
and  reinvestment  of  money  contributed 
to  the  fund  by  the  bank,  or  by  one  or 
more  affiliated  banks,  in  its  capacity  as 
trustee,  executor,  administrator, 
guardian,  or  custodian  under  a  uniform 
gifts  to  minors  act. 

(2)  A  fund  consisting  solely  of  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus  or  other  trusts  that  are 
exempt  from  Federal  income  tax. 

(i)  A  national  bank  may  invest  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus,  or  other  trusts  exempt  from 
Federal  income  tax  and  that  the  bank 
holds  in  its  capacity  as  trustee  in  a 
collective  investment  fund  established 
under  paragraph  (a)(1)  or  (a)(2)  of  this 
section. 

(ii)  A  national  bank  may  invest  assets 
of  retirement,  pension,  profit  sharing, 
stock  bonus,  or  other  employee  benefit 
trusts  exempt  from  Federal  income  tax 
6md  that  the  bank  holds  in  any  capacity 
(including  agent),  in  a  collective 
investment  frmd  established  imder  this 


'  In  determining  whether  investing  fiduciary 
assets  in  a  collective  investment  fund  is  proper,  the 
bank  may  consider  the  fund  as  a  whole  and,  for 
example,  shall  not  be  prohibited  from  making  that 
investment  because  any  particular  asset  is 
nonincome  producing. 

2  A  fund  established  pursuant  to  this  paragraph 
(aKl)  that  includes  money  contributed  %  entities 
that  are  affiliates  under  12  U.S.C.  221a(b),  but  are 
not  members  of  the  same  affiliated  group,  as 
defined  at  26  U.S.C  1504,  may  fail  to  qualify  for 
tax-exempt  status  under  the  Internal  Revenue  Code. 
See  26  U.S.C.  584. 
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paragraph  (a)(2)  if  the  fund  itself 
qualihes  for  exemption  from  Federal 
income  tax. 

(b)  Requirements.  A  national  bank 
administering  a  collective  investment 
fund  authorized  under  paragraph  (a)  of 
this  section  .shall  comply  with  the 
following  requirements: 

(1)  Written  plan.  The  bank  shall 
establish  and  maintain  each  collective 
investment  fund  in  accordance  with  a 
written  plan  (Plan)  approved  by  a 
resolution  of  the  bank’s  board  of 
directors  or  by  a  committee  authorized 
by  the  board.  The  bank  shall  make  a 
copy  of  the  Plan  available  for  public 
inspection  at  its  main  office  during  all 
banking  hours,  and  shall  provide  a  copy 
of  the  Plan  to  any  person  who  requests 
it.  The  Plan  must  contain  appropriate 
provisions,  not  inconsistent  with  this 
part,  regarding  the  manner  in  which  the 
bank  will  operate  the  fund,  including 
provisions  relating  to: 

(1)  Investment  powers  and  policies 
with  respect  to  the  fund; 

(ii)  Allocation  of  income,  profits,  and 
losses: 

(iii)  Fees  and  expenses  that  will  be 
charged  to  the  fund  and  to  participating 
accounts; 

(iv)  Terms  and  conditions  governing 
the  admission  and  withdrawal  of 
participating  accounts; 

(v)  Audits  of  participating  accounts; 

(vi)  Basis  and  method  of  valuing 
assets  in  the  fund; 

(vii)  Expected  firequency  for  income 
distribution  to  participating  accounts; 

(viii)  Minimum  frequency  for 
valuation  of  fund  assets; 

(ix)  Amount  of  time  following  a 
valuation  date  during  which  the 
valuation  must  be  made; 

(x)  Bases  upon  which  the  bank  may 
terminate  the  fund;  and 

(xi)  Any  other  matters  necessary  to 
define  clearly  the  rights  of  participating 
accounts. 

(2)  Fund  management.  A  bank 
administering  a  collective  investment 
fund  shall  have  exclusive  management 
thereof,  except  as  a  prudent  person 
might  delegate  responsibilities  to 
others.^ 

(3)  Proportionate  interests.  Each 
participating  account  in  a  collective 
investment  fund  must  have  a 
proportionate  interest  in  all  the  fund’s 
assets. 

^  If  a  fund,  the  assets  of  which  consist  solely  of 
Individual  Retirennent  Accounts,  Keogh  Accounts, 
or  other  employee  benefit  accounts  that  are  exempt 
from  taxation,  is  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et  seq.],  the 
fund  will  not  be  deemed  in  violation  of  this 
paragraph  (b)(2)  as  a  result  of  its  compliance  with 
section  10(c)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-10(c)). 


(4)  Valuation — (i)  Frequency  of 
valuation.  A  bank  administering  a 
collective  investment  fund  shall 
determine  the  value  of  the  fund’s  assets 
at  least  once  every  three  months. 
However,  in  the  case  of  a  fund  described 
in  paragraph  (a)(2)  of  this  section  that  is 
invested  primarily  in  real  estate  or  other 
assets  that  are  not  readily  marketable, 
the  bank  shall  determine  the  value  of 
the  fund’s  assets  at  least  once  each  year. 

(ii)  Method  of  valuation — (A)  In 
general.  Except  as  provided  in 
paragraph  (b)(4)(ii)(B)  of  this  section,  a 
bank  shall  value  each  fund  asset  at 
market  value  as  of  the  date  set  for 
valuation,  unless  the  bank  cannot 
readily  ascertain  market  value,  in  which 
case  the  bank  shall  use  a  fair  value 
determined  in  good  faith. 

(B)  Short-term  investment  funds.  A 
bank  may  value  a  fund’s  assets  on  a 
cost,  rather  than  market  value,  basis  for 
purposes  of  admissions  and 
withdrawals,  if  the  Plan  requires  the 
bank  to: 

(1)  Maintain  a  dollar-weighted 
average  portfolio  maturity  of  90  days  or 
less; 

(2)  Accrue  on  a  straight-line  basis  the 
difference  between  the  cost  and 
anticipated  principal  receipt  on 
maturity;  and 

(3)  Hold  the  fund’s  assets  until 
maturity  under  usual  circumstances. 

(5)  Admission  and  withdrawal  of 
accounts — (i)  In  general.  A  bank 
administering  a  collective  investment 
fund  shall  admit  an  account  to  or 
withdraw  an  account  from  the  fund  only 
on  the  basis  of  the  valuation  described 
in  paragraph  (b)(4)  of  this  section. 

(li)  Prior  request  or  notice.  A  bank 
administering  a  collective  investment 
fund  may  admit  an  account  to  or 
withdraw  an  account  from  a  collective 
investment  fund  only  if  the  bank  has 
approved  a  request  for  or  a  notice  of 
intention  of  taking  that  action  on  or 
before  the  valuation  date  on  which  the 
admission  or  withdrawal  is  based.  No 
requests  or  notices  may  be  canceled  or 
countermanded  after  the  valuation  date. 

(iii)  Prior  notice  period  for 
withdrawals  from  funds  with  assets  not 
readily  marketable.  A  bank 
administering  a  collective  investment 
fund  described  in  paragraph  (a)(2)  of 
this  section  that  is  invested  primarily  ip 
real  estate  or  other  assets  that  are  not 
readily  marketable,  may  require  a  prior 
notice  period,  not  to  exceed  one  year, 
for  withdrawals. 

(iv)  Method  of  distributions.  A  bank 
administering  a  collective  investment 
fund  shall  m^e  distributions  to 
accounts  withdrawing  fi:om  the  fund  in 
cash,  ratably  in  kind,  a  combination  of 
cash  and  ratably  in  kind,  or  in  any  other 


manner  consistent  with  applicable  law 
in  the  state  in  v/hich  the  bank  maintains 
the  fund. 

(v)  Segregation  of  investments.  If  an 
investment  is  withdrawn  in  kind  from  a 
collective  investment  fund' for  the 
benefit  of  all  participants  in  the  fund  at 
the  time  of  the  withdrawal  but  the 
investment  is  not  distributed  ratably  in 
kind,  the  bank  shall  segregate  and 
administer  it  for  the  benefit  ratably  of  all 
participants  in  the  collective  investment 
fund  at  the  time  of  v/ithdrawal. 

(6)  Audits  and  financial  reports — (i) 
Annual  audit.  At  least  once  during  each 
12-month  period,  a  bank  administering 
a  collective  investment  fund  shall 
arrange  for  an  audit  of  the  collective 
investment  fund  by  auditors  responsible 
only  to  the  board  of  directors  of  the 
bank.** 

(ii)  Financial  report.  At  least  once 
during  each  12-month  period,  a  bank 
administering  a  collective  investment 
fund  shall  prepare  a  financial  report  of 
the  fund  based  on  the  audit  required  by 
paragraph  (b)(6)(i)  of  this  section.  The 
report  must  disclose  the  fund’s  fees  and 
expenses  in  a  manner  consistent  with 
applicable  law  in  the  state  in  which  the 
bank  maintains  the  fund.  This  report 
must  contain  a  list  of  investments  in  the 
fund  showing  the  cost  and  current 
market  value  of  each  investment,  and  a 
statement  covering  the  period  after  the 
previous  report  showing  the  following 
(organized  by  type  of  investment): 

(A)  A  summary  of  purchases  (with 
costs); 

(B)  A  summary  of  sales  (with  profit  or 
loss  and  any  other  investment  changes); 

(C)  Income  and  disbursements;  and 

(D)  An  appropriate  notation  of  any 
investments  in  default. 

(iii)  Limitation  on  representations.  A 
bank  may  include  in  the  financial  report 
a  description  of  the  fund’s  value  on 
previous  dates,  as  well' as  its  income 
and  disbursements  during  previous 
accounting  periods.  A  bank  may  not 
publish  in  the  financial  report  any 
predictions  or  representations  as  to 
future  performance.  In  addition,  with 
respect  to  funds  described  in  paragraph 
(a)(1)  of  this  section,  a  bank  may  not 
publish  the  performance  of  individual 
funds  other  than  those  administered  by 
the  bank  or  its  affiliates. 

(iv)  Availability  of  the  report.  A  bank 
administering  a  collective  investment 

^  If  a  fund,  the  assets  of  which  consist  solely  of 
Individual  Retirement  Accounts,  Keogh  Accounts, 
or  other  employee  beneRt  accounts  that  are  exempt 
Rom  taxation,  is  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l  et  seq.),  the 
fund  will  not  be  deemed  in  violation  of  this 
paragraph  (b)(6)(i)  as  a  result  of  its  compliance  with 
section  10(c)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-10(c)),  if  the  bank  has  access 
.  to  the  audit  reports  of  the  fund. 
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fund  shall  provide  a  copy  of  the 
financial  report,  or  shall  provide  notice 
that  a  copy  of  the  report  is  available 
upon  request  without  chaige,  to  each 
person  who  ordinarily  would  receive  a 
regular  periodic  accounting  with  respect 
to  each  participating  account.  The  bank 
may  provide  a  copy  of  the  financial 
report  to  prospective  customers.  In 
addition,  the  bank  shall  provide  a  copy 
of  the  report  upon  request  to  any  person 
for  a  reasonable  charge. 

(7)  Advertising  restriction.  A  bank 
may  not  advertise  or  publicize  any  fund 
authorized  under  paragraph  (a)(1)  of  this 
section,  except  in  connection  with  the 
advertisement  of  the  general  fiduciary 
services  of  the  bank. 

(8)  Self-dealing  and  conflicts  of 
interest.  A  national  bank  administering 
a  collective  investment  fund  must 
comply  with  the  following  (in  addition 
to  §9.12); 

(i)  Bank  interests.  A  bank 
administering  a  collective  investment 
fund  may  not  have  an  interest  in  that 
fund  other  than  in  its  fiduciary  capacity. 
If,  because  of  a  creditor  relationship  or 
otherwise,  the  bank  acquires  an  interest 
in  a  participating  account,  the 
participating  account  must  be 
withdrawn  on  the  next  withdrawal  date. 
However,  a  bank  may  invest  assets  that 
it  holds  as  fiduciary  for  its  own 
employees  in  a  collective  investment 
fund. 

(ii)  Loans  to  participating  accounts.  A 
bank  administering  a  collective 
investment  fund  may  not  make  any  loan 
on  the  security  of  a  participant’s  interest 
in  the  fund.  An  unsecured  advance  to  a 
fiduciary  account  participating  in  the 
fund  until  the  time  of  the  next  valuation 
date  does  not  constitute  the  acquisition 
of  an  interest  in  a  participating  account 
by  the  bank. 

(iii)  Purchase  of  defaulted 
investments.  A  bank  administering  a 
collective  investment  fund  may 
purchase  for  its  own  account  any 
defaulted  investment  held  by  the  fund 
(in  lieu  of  segregating  the  investment  in 
accordance  with  paragraph  (b)(5)(v)  of 
this  section)  if,  in  the  judgment  of  the 
bank,  the  cost  of  segregating  the 
investment  is  excessive  in  light  of  the 
market  value  of  the  investment.  If  a 
bank  elects  to  purchase  a  defaulted 
investment,  it  shall  do  so  at  the  greater 
of  market  value  or  the  sum  of  cost  and 
accrued  unpaid  interest. 

(9)  Management  fees.  A  bank 
administering  a  collective  investment 
fund  may  charge  a  reasonable  fund 
management  fee  only  if: 

(i)  The  fee  is  permitted  under 
applicable  law  (and  complies  with  fee 
disclosure  requirements,  if  any)  in  the 


state  in  which  the  bank  maintains  the 
fund;  and 

(ii)  The  amount  of  the  fee  does  not 
exceed  an  amount  commensurate  with 
the  value  of  legitimate  services  of 
tangible  benefit  to  the  participating 
fiduciary  accounts  that  would  not  have 
been  provided  to  the  accounts  were  they 
not  invested  in  the  fund. 

(10)  Expenses.  A  bank  administering 
a  collective  investment  fund  may  charge 
reasonable  expenses  incurred  in 
operating  the  collective  investment 
fund,  to  the  extent  not  prohibited  by 
applicable  law  in  the  state  in  which  the 
bank  maintains  the  fund.  However,  a 
bank  shall  absorb  the  expenses  of 
establishing  or  reorganizing  a  collective 
investment  fund. 

(11)  Prohibition  against  certificates.  A 
bank  administering  a  collective 
investment  fund  may  not  issue  any 
certificate  or  other  document 
representing  a  direct  or  indirect  interest 
in  the  fund,  except  to  provide  a 
withdrawing  account  with  an  interest  in 
a  segregated  investment. 

(12)  Good  faith  mistakes.  The  OCC 
will  not  deem  a  bank’s  mistake  made  in 
good  faith  and  in  the  exercise  of  due 
care  in  connection  with  the 
administration  of  a  collective 
investment  fund  to  be  a  violation  of  this 
part  if,  promptly  after  the  discovery  of 
the  mistake,  the  bank  takes  whatever 
action  is  practicable  under  the 
circumstances  to  remedy  the  mistake. 

(c)  Other  collective  investments.  In 
addition  to  the  collective  investment 
funds  authorized  under  paragraph  (a)  of 
this  section,  a  national  bank  may 
collectively  invest  assets  that  it  holds  as 
fiduciary,  to  the  extent  not  prohibited 
by  applicable  law,  as  follows: 

(1)  Single  loans  or  obligations.  In  the 
following  loans  or  obligations,  if  the 
bank’s  only  interest  in  the  loans  or 
obligations  is  its  capacity  as  fiduciary: 

(1)  A  single  real  estate  loan,  a  direct 
obligation  of  the  United  States,  or  an 
obligation  fully  guaranteed  by  the 
United  States,  or  a  single  fixed  amount 
security,  obligation,  or  other  property, 
either  real,  personal,  or  mixed,  of  a 
single  issuer;  or 

(ii)  A  variable  amount  note  of  a 
borrower  of  prime  credit,  if  the  bank 
uses  the  note  solely  for  investment  of 
funds  held  in  its  fiduciary  accounts. 

(2)  Mini-funds.  In  a  fund  maintained 
by  the  bank  for  the  collective 
investment  of  cash  balances  received  or 
held  by  a  bank  in  its  capacity  as  trustee, 
executor,  administrator,  guardian,  or 
custodian  under  a  uniform  gifts  to 
minors  act,  that  the  bank  considers  too 
small  to  be  invested  separately  to 
advantage.  The  total  assets  irf  the  fund 
must  not  exceed  $1,000,000  and  the 


number  of  participating  accoimts  must 
not  exceed  100. 

(3)  Trust  funds  of  corporations  and 
closely-related  settlors.  In  any 
investment  specifically  authorized  by 
the  instrument  creating  the  fiduciary 
account  or  a  court  order,  in  the  case  of 
trusts  created  by  a  corporation, 
including  its  affiliates  and  subsidiaries, 
or  by  several  individual  settlors  who  are 
closely  related. 

(4)  Other  authorized  funds.  In  any 
collective  investment  authorized  by 
applicable  law,  such  as  investments 
pursuant  to  a  state  pre-need  funeral 
statute. 

(5)  Special  exemption  funds.  In  any 
other  manner  described  by  the  bank  in 

a  written  plan  approved  by  the  OCC.^  In 
order  to  obtain  a  special  exemption,  a 
bank  shall  submit  to  the  OCC  a  written 
plan  that  sets  forth: 

(i)  The  reason  that  the  proposed  fund 
requires  a  special  exemption; 

(ii)  The  provisions  of  the  proposed 
fund  that  are  inconsistent  with 
paragraphs  (a)  and  (b)  of  this  section; 

(iii)  'me  provisions  of  paragraph  (b)  of 
this  section  for  which  the  bank  seeks  an 
exemption;  and 

(iv)  The  manner  in  which  the 
proposed  fund  addresses  the  rights  and 
interests  of  participating  accounts. 

§  9.20  T ransfer  agents. 

(a)  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  17A  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78q-l)  prescribing  procedures  for 
registration  of  transfer  agents  for  which 
the  SEC  is  the  appropriate  regulatory 
agency  (17  CFR  240.17Ac2-l)  apply  to 
the  domestic  activities  of  national  bank 
transfer  agents.  References  to  the 
“Commission”  are  deemed  to  refer  to 
the  “OCC.” 

(b)  The  rules  adopted  by  the  SEC 
pursuant  to  section  17A  of  the 
Securities  Exchange  Act  of  1934 
prescribing  operational  and  reporting 
requirements  for  transfer  agents  (17  CFR 
240.17Ac2-2,  and  240.17Ad-l  through 
240.17Ad-16)  apply  to  the  domestic 
activities  of  national  bank  transfer 
agents. 

Interpretations 

§  9.1 00  Acting  as  indenture  trustee  and 
creditor. 

With  respect  to  a  debt  securities 
issuance,  a  national  bank  may  act  both 
as  indenture  trustee  and  as  creditor 


’  Any  institution  that  must  comply  with  this 
section  in  order  to  receive  favorable  tax  treatment 
under  26  U.S.C.  584  (namely,  any  corporate 
fiduciary)  may  seek  OCC  approval  of  special 
exemption  funds  in  accordance  with  this  paragraph 
{c)(5). 
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until  90  days  after  default,  if  the  bank 
maintains  adequate  controls  to  manage 
the  potential  conflicts  of  interest. 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

2.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C  504,  554-557;  12 
U.S.C  93(b),  164,  505, 1817, 1818, 1820, 
18310, 1972,  3102,  3108(a),  3909  and  4717; 

15  U.S.C.  78(h)  and  (i),  78o-4(c).  78o-5,  78q- 
1,  78s,  78u,  78u-2,  78u-3,  and  78w:  28 
U.S.C.  2461  note;  31  U.S.C.  330  and  5321; 
and  42  U.S.C.  4012a. 

3.  A  new  §  19.135  is  added  to  subpart 
E  of  part  19  to  read  as  follows: 

§  19.135  Applications  for  stay  or  review  of 
disciplinary  actions  imposed  by  registered 
clearing  agencies. 

(a)  Stays.  The  rules  adopted  by  the 
Securities  and  Exchange  Commission 
(SEC)  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for  stays 
of  disciplinary  sanctions  or  summary 
suspensions  imposed  by  registered 
clearing  agencies  (17  CFR  240.19d-2) 
apply  to  applications  by  national  banks. 
References  to  the  “Commission”  are 
deemed  to  refer  to  the  “OCC.” 

(b)  Reviews.  The  regulations  adopted 
by  the  SEC  pursuant  to  section  19  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78s)  regarding  applications  by 
persons  for  whom  the  SEC  is  the 
appropriate  regulatory  agency  for 
reviews  of  final  disciplinary  sanctions, 
denials  of  participation,  or  prohibitions 
or  limitations  of  access  to  services 
imposed  by  registered  clearing  agencies 
(17  CFR  240.19d-3(a)-(f))  apply  to 
applications  by  national  banks. 
References  to  flie  “Commission”  are 
deemed  to  refer  to  the  “CXIC.” 

Dated:  December  23, 1996. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

(FR  Doc.  96-32943  Filed  12-27-96;  8:45  am] 
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12  CFR  Part  367 
RIN  3064-AB76 

Suspension  and  Exclusion  of 
Contractors  and  Termination  of 
Contracts 

agency:  Federal  Deposit  Insurance 
Corporation. 

ACTION;  Final  rule. 


SUMMARY:  The  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
(FDIC  or  Corporation)  is  adopting  a  final 
rule  concerning  suspension  and 
exclusion  of  FDIC  contractors  and 
termination  of  contracts.  The  final  rule 
is  adopted  pursuant  to  section  12(f)  (4) 
and  (5)  of  the  Federal  Deposit  Insurance 
Act  (FDI  Act),  and  the  rule-making 
authority  of  the  FDIC  found  at  section 
9  of  the  Act.  Additional  provisions 
implementing  thase  statutory  directives 
appear  in  the  FDIC’s  regulation  as 
published  in  the  Federal  Register  on 
June  6, 1996  governing  contractor 
conflicts  of  interest  and  the 
requirements  that  FDIC  contractors  meet 
minimum  standards  of  competence, 
experience,  fitness  and  integrity.  This 
final  rule  is  a  companion  to  the  conflict 
of  interest  regulation  in  that  it  sets  forth 
procedures  for  the  suspension  and/or 
exclusion  of  contractors  that  have 
violated  the  conflicts  of  interest 
regulations  (and  hence,  fail  to  meet 
minimum  standards  of  fitness  and 
integrity),  or  have  otherwise  acted  in  a 
manner  warranting  such  action.  In 
addition  to  FDIC  contractors,  this  final 
rule  also  applies  to  subcontractors,  key 
employees,  management  officials  and 
affiliated  business  entities  of  FDIC 
contractors  (all  such  terms  are  defined 
herein),  and  is  designed  to  inform  such 
contractors  regarding  their  rights  to 
notice  and  an  opportunity  to  be  heard 
on  FDIC  suspension  and  exclusion 
actions.  The  final  rule  is  identical  to  an 
interim  final  rule  adopted  by  the  FDIC 
and  published  as  an  interim  final  rule 
on  July  5, 1996  (61  FR  35115)  except  for 
one  minor  clarifying  change. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  A.  Ziebert,  Counsel,  Legal 
Division,  (202)  736-0742;  or  Richard  M. 
Handy,  Assistant  Executive  Secretary 
(Ethics),  Office  of  the  Executive 
Secretary,  (202)  898-7271. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  final  rule  that  is  being  adopted 
herein,  to  be  codified  at  12  CFR  part 
367,  sets  forth  standards  and  procedures 
governing  suspension  and  exclusion  of 
FDIC  contractors,  which  includes 
subcontractors,  management  officials, 
key  employees  and  affiliated  business 
entities  of  such  contractors,  for 
violations  of  12  CFR  part  366,  the 
FDIC’s  contractor  conflict  of  interest 
regulation.  This  final  rule  also  provides 
for  the  termination  of  awarded  contracts 
of  FDIC  contractors.  For  the  most  part, 
this  rule  is  modeled  after  the  suspension 
and  exclusion  regulation  used  by  the 


Resolution  Trust  Corporation  (RTC) 
until  RTC  sunset  on  December  31, 1995, 
which  had  been  codified  at  12  CF^  part 
1618.  This  rule  also  bears  similarity  to 
the  suspension  and  debarment 
procedures  utilized  by  other  federal 
entities,  which  have  been  developed 
after  extensive  public  comment  and 
have  withstood  considerable  judicial 
scrutiny.  However,  as  discussed  below, 
the  rule  departs  in  certain  respects  from 
the  procedures  used  by  other  federal 
entities  because  the  FDIC  is  not  subject 
to  the  Federal  Acquisition  Regulation 
(FAR).  The  rule  also  revises  the  former 
RTC  regulation  in  several  ways  as  the 
FDIC  now  promulgates  its  own 
suspension  and  exclusion  regulation. 

Generally,  this  rule  provides  for  more 
expedited  and  less  formal  procedures 
than  are  used  by  other  federal  agencies, 
while  at  the  same  time  satisfying  due 
process  requirements  regarding  notice 
and  an  opportunity  to  be  heard.  These 
expedited  procedures  are  necessary  due 
to  the  urgent  need  to  protect  the  FDIC 
and  the  public  interest  against  further 
dissipation  of  assets  now  under  FDIC 
control  and  previously  under  RTC 
control. 

As  noted  above,  FDIC  has  a  statutory 
mandate  to  be  vigilant  in  enforcing  the 
highest  ethical  standards  for  its 
contractors.  Accordingly,  it  is 
imperative  that  contractor  suspension 
and  exclusion  proceedings  be  processed 
as  expeditiously  as  possible  consistent 
with  due  process  requirements  that 
affected  contractors  be  afforded  notice 
and  an  opportunity  to  be  heard  on  such 
enforcement  actions. 

II.  Summary  of  Comments 

The  FDIC  did  not  receive  any  public 
comments  to  the  interim  final  rule 
published  on  July  5, 1996. 

III.  The  Final  Rule 

The  FDIC  has  decided  to  adopt  the 
interim  final  rule,  without  change,  as  a 
final  regulation,  except  for  one  minor 
clarification.  The  interim  final  rule 
inadvertently  failed  to  state  that  causes 
for  exclusion  are  to  be  shown  by  an 
evidentiary  standard  of  a 
“preponderance  of  the  evidence”.  That 
term  was  defined  at  §  367. 2(q)  of  the 
interim  final  rule,  and  appears  at  that 
section  in  the  final  rule.  The 
clarification  will  thus  make  clear  that 
the  causes  for  exclusion  set  forth  at 
§  367.6  are  to  be  established  by  a 
preponderance  of  the  evidence.  This 
clarification  will  contrast  with  language, 
set  forth  in  the  interim  final  rule  and 
included  in  this  final  rule,  concerning 
the  evidentiary  standard  to  be  used  in 
suspension  actions,  i.e.,  suspensions 
may  be  imposed  upon  a  showing  of 
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“adequate  evidence”  of  one  of  the 
enumerated  causes  for  suspension  (See 
§367.8). 

IV.  Regulatory  Flexibility  Analysis 

The  Board  of  Directors  has  concluded 
that  the  final  rule  will  not  impose  a 
significant  economic  hardship  on  small 
institutions.  Therefore,  the  Board  of 
Directors  hereby  certifies  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605)  that  the  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Therefore,  the  provisions  of 
that  Act  relating  to  an  initial  and  final 
regulatory  flexibility  analysis  do  not 
apply. 

V.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.)  is  inapplicable  to 
the  final  rule  as  it  does  not  establish  any 
new  recordkeeping  or  collection  of 
information  requirement  or  amend  any 
such  existing  requirement. 

List  of  Subjects  in  12  CFR  Part  367 

Administrative  practice  and 
procedure.  Conflict  of  interests. 
Government  contracts. 

For  the  reasons  set  out  in  the 
preamble,  the  interim  final  rule  adding 
12  CFR  part  367  which  was  published 
at  61  FR  35115  on  July  5, 1996,  is 
adopted  as  a  final  rule  and  revised  to 
read  as  follows: 

PART  367— SUSPENSION  AND 
EXCLUSION  OF  CONTRACTOR  AND 
TERMINATION  OF  CONTRACTS 

367.1  Authority,  purpose,  scope  and 
application. 

367.2  Definitions. 

367.3  Appropriate  officials. 

367.4  (Reserved] 

367.5  Exclusions. 

367.6  Causes  for  exclusion. 

367.7  -  Suspensions. 

367.8  Causes  for  suspension. 

367.9  Imputation  of  causes. 

367.10-67.11  (Reserved) 

367.12  Procedures. 

367.13  Notices. 

367.14  Responses. 

367.15  Additional  proceedings  as  to 
disputed  material  facts. 

367.16  Ethics  Counselor  decisions. 

367.17  Duration  of  suspensions  and 
exclusions. 

367.18  Abrogation  of  contracts. 

367.19  Exceptions  to  suspensions  and 
exclusions. 

367.20  Review  and  reconsideration  of 
Ethics  Counselor  decisions. 

Authority:  12  U.S.C.  1822(f)  (4)  and  (5). 


§  367.1  Authority,  purpose,  scope  and 
application. 

(a)  Authority.  This  part  is  adopted 
pursuant  to  section  12(f)  (4)  and  (5)  of 
the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1822(f)  (4)  and  (5),  and  the  rule- 
making  authority  of  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  found  at 
12  U.S.C.  1819.  Other  regulations 
implementing  these  statutory  directives 
appear  at  12  CFR  part  366. 

(b)  Purpose.  This  part  is  designed  to 
inform  contractors  and  subcontractors 
(including  their  affiliated  business 
entities,  key  employees  and 
management  officials)  regarding  their 
rights  to  notice  and  an  opportunity  to  be 
heard  on  FDIC  actions  involving 
suspension  and  exclusion  from 
contracting  and  rescission  of  existing 
contracts.  This  part  is  in  addition  to, 
and  not  in  lieu  of,  any  other  statute  or 
regulation  that  may  apply  to  such 
contractual  activities. 

(c)  Scope.  This  part  applies  to: 

(1)  Contractors,  other  than  attorneys 
or  law  firms  providing  legal  services, 
submitting  offers  to  provide  services  or 
entering  into  contracts  to  provide 
services  to  the  FDIC  acting  in  any 
capacity;  and 

(2)  Subcontractors  entering  into 
contracts.to  perform  services  under  a 
proposed  or  existing  contract  with  the 
FDIC. 

(d)  Application.  (1)  This  part  will 
apply  to  entities  that  become 
contractors,  as  defined  in  §  367.2(f),  on 
or  after  December  30, 1996.  In  addition, 
this  part  will  apply  to  contractors  as 
defined  in  §  367.2(f)  that  are  performing 
contracts  on  December  30, 1996. 

(2)  This  part  will  also  apply  to  actions 
initiated  on  or  after  December  30, 1996 
regardless  of  the  date  of  the  cause  giving 
rise  to  the  actions. 

(3)  Contracts  entered  into  by  the 
former  Resolution  Trust  Corporation 
(RTC)  that  were  transferred  to  the  FDIC 
will  be  treated  in  the  same  manner  as 
FDIC  contracts  under  this  part. 

(4)  RTC  actions  taken  under  the  RTC 
regulations  on  or  before  December  31, 
1995,  will  be  honored  as  if  taken  by  the 
FDIC.  A  contractor  subject  to  an  RTC 
exclusion  or  suspension  will  be 
precluded  thereby  from  participation  in 
the  FDIC’s  contracting  program  unless 
that  exclusion  or  suspension  is  modified 
or  terminated  under  the  provisions  of 
this  part. 

§367.2  Definitions. 

(a)  Adequate  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

(b)  Affiliated  business  entity  means  a 
company  that  is  finder  the  control  of  the 


contractor,  is  in  control  of  the 
contractor,  or  is  under  common  control 
with  the  contractor. 

(c)  Civil  judgment  means  a  judgment 
of  a  civil  ofiense  or  liability  by  any  court 
of  competent  jurisdiction  in  the  United 
States. 

(d)  Company  means  any  corporation, 
firm,  partnership,  society,  joint  venture, 
business  trust,  association,  consortium 
or  similar  organization. 

(e)  Conflict  of  interest  means  a 
situation  in  which: 

(1)  A  contractor;  any  management 
officials  or  affiliated  business  entities  of 
a  contractor;  or  any  employees,  agents, 
or  subcontractors  of  a  contractor  who 
will  perform  services  under  a  proposed 
or  existing  contract  with  the  FDIC: 

(1)  Has  one  or  more  personal, 
business,  or  financial  interests  or 
relationships  which  would  cause  a 
reasonable  individual  with  knowledge 
of  the  relevant  facts  to  question  the 
integrity  or  impartiality  of  those  who  are 
or  will  be  acting  under  a  proposed  or 
existing  FDIC  contract; 

(ii)  Is  an  adverse  party  to  the  FDIC, 
RTC,  the  former  Federal  Savings  and 
Loan  Insurance  Corporation  (FSLIC),  or 
their  successors  in  a  lawsuit;  or 

(iii)  Has  ever  been  suspended, 
excluded,  or  debarred  from  contracting 
with  a  federal  entity  or  has  ever  had  a 
contract  with  the  FDIC,  RTC,  FSLIC  or 
their  successors  rescinded  or  terminated 
prior  to  the  contract’s  completion  and 
which  rescission  or  termination 
involved  issues  of  conflicts  of  interest  or 
ethical  responsibilities;  or 

(2)  Any  other  facts  exist  which  the 
FDIC,  in  its  sole  discretion,  determines 
may,  through  performance  of  a  proposed 
or  existing  FDIC  contract,  provide  a 
contractor  with  an  unfair  competitive 
advantage  which  favors  the  interests  of 
the  contractor  or  any  person  with  whom 
the  contractor  has  or  is  likely  to  have  a 
personal  or  business  relationship. 

(f)  Contractor  means  a  person  or 
company  which  has  submitted  an  offer 
to  perform  services  for  the  FDIC  or  has 

a  contractual  arrangement  with  the  FDIC 
to  perform  services.  For  purposes  of  this 
part,  contractor  also  includes: 

(1)  A  contractor’s  affiliated  business 
entities,  key  employees,  and 
management  officials  of  the  contractor; 

(2)  Any  subcontractor  performing 
services  for  the  FDIC  and  the 
management  officials  and  key 
employees  of  such  subcontractors;  and 

(3)  Any  entity  or  organization  seeking 
to  perform  services  for  the  FDIC  as  a 
minority  or  woman-owned  business 
(MWOB). 

(g)  Contract(s)  means  agreement(s) 
between  FDIC  and  a  contractor, 
including,  but  not  limited  to. 


Federal  Register  /  Vol.  61,  No.  251  /, Monday,  December  30,  1996  /  Rules  and  Regulations  68561 


agreements  identified  as  “Task  Orders”, 
for  a  contractor  to  provide  services  to 
FDIC.  Contracts  also  mean  contracts 
between  a  contractor  and  its 
subcontractor. 

(h)  Control  means  the  power  to  vote, 
directly  or  indirectly,  25  percent  or 
more  of  any  class  of  the  voting  stock  of 
a  company;  the  ability  to  direct  in  any 
manner  the  election  of  a  majority  of  a 
company’s  directors  or  trustees;  or  the 
ability  to  exercise  a  controlling 
influence  over  the  company’s 
management  and  policies.  For  purposes 
of  this  definition,  a  general  partner  of  a 
limited  partnership  is  presumed  to  be  in 
control  of  that  partnership. 

(i)  Conviction  means  a  judgment  or 
conviction  of  a  criminal  offense  by  any 
court  of  competent  jurisdiction,  whether 
entered  upon  a  verdict  or  plea,  and 
includes  pleas  of  nolo  contendere. 

(j)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation  acting  in  its 
receivership  and  corporate  capacities, 
and  FDIC  officials  or  committees  acting 
imder  delegated  authority. 

(k)  Indictment  shall  include  an 
information  or  other  filing  by  a 
competent  authority  charging  a  criminal 
offense. 

(l)  Key  employee  means  an  individual 
who  participates  personally  and 
substantially  in  the  negotiation  of, ' 
performance  of,  and/or  monitoring  for 
compliance  under  a  contract  with  the 
FDIC.  Such  participation  is  made 
through,  but  is  not  limited  to,  decision, 
approval,  disapproval,  recommendation, 
or  the  rendering  of  advice  under  the 
contract. 

(m)  Management  official  means  any 
shareholder,  employee  or  partner  who 
controls  a  company  and  any  individual 
who  directs  the  day-to-day  operations  of 
a  company.  With  respect  to  a 
partnership,  all  partners  are  deemed  to 
be  management  officials  unless  the 
partnership  is  governed  by  a 
management  or  executive  committee 
with  responsibility  for  the  day-to-day 
operations.  In  partnerships  with  such 
committees,  management  official  means 
only  those  partners  who  are  a  member 
of  such  a  committee. 

(n)  Material  fact  means  one  that  is 
necessary  to  determine  the  outcome  of 
an  issue  or  case  and  without  which  the 
case  could  not  be  supported. 

(o)  Offer  means  a  proposal  or  other 

,  written  or  oral  offer  to  provide  services 
to  FDIC. 

(p)  Pattern  or  practice  of  defalcation 
regarding  obligations  means  two  or 
more  instances  in  which  a  loan  or 
advance  from  an  insured  depository 
institution: 

(1)  Is  in  default  for  ninety  (90)  or  more 
days  as  to  payment  of  principal, 


interest,  or  a  combination  thereof,  and 
there  remains  a  legal  obligation  to  pay 
an  amount  in  excess  of  $50,000;  or 

(2)  Where  there  has  been  a  failure  to 
comply  with  the  terms  of  a  loan  or 
advance  to  such  an  extent  that  the 
collateral  securing  the  loan  or  advance 
was  foreclosed  upon,  resulting  in  a  loss 
in  excess  of  $50,000  to  the  insured 
depository  institution. 

tq)  Preponderance  of  the  evidence 
means  proof  by  information  that, 
compared  with  that  opposing  it,  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

(r)  Subcontractor  means  an  entity  or 
organization  that  enters  into  a  contract 
with  an  FDIC  contractor  or  another 
subcontractor  to  perform  services  under 
a  proposed  or  existing  contract  with  the 
FDIC. 

(s)  Substantial  loss  to  federal  deposit 
insurance  funds  means: 

(1)  A  loan  or  advance  hrom  an  insured 
depository  institution,  which  is 
currently  owed  to  the  FDIC,  RTC,  FSLIC 
or  their  successors,  or  the  Bank 
Insurance  Fund  (BIF),  the  Savings 
Association  Insurance  Fund  (SAIF),  the 
FSLIC  Reserve  Fund  (FRF),  or  funds  that 
were  maintained  by  the  RTC  for  the 
benefit  of  insured  depositors,  that  is  or 
has  ever  been  delinquent  for  ninety  (90) 
or  more  days  as  to  payment  of  principal, 
interest,  or  a  combination  thereof  and 
on  which  there  remains  a  legal 
obligation  to  pay  an  amount  in  excess  of 
$50,000; 

(2)  An  obligation  to  pay  an 
outstanding,  unsatisfied,  final  judgment 
in  excess  of  $50,000  in  favor  of  the 
FDIC,  RTC,  FSLIC,  or  their  successors, 
or  the  BIF,  the  SAIF,  the  FRF  or  the 
funds  that  were  maintained  by  the  RTC 
for  the  benefit  of  insured  depositors;  or 

(3)  A  loan  or  advance  from  an  insured 
depository  institution  which  is 
currently  owed  to  the  FDIC,  RTC,  FSLIC 
or  their  successors,  or  the  BIF,  the  SAIF, 
the  FRF  or  the  funds  that  were 
maintained  by  the  RTC  for  the  benefit  of 
insured  depositors,  where  there  has 
been  a  failure  to  compljrwith  the  terms 
to  such  an  extent  that  the  collateral 
securing  the  loan  or  advance  was 
foreclosed  upon,  resulting  in  a  loss  in 
excess  of  $50,000. 

§367.3  Appropriate  officials: 

(a)  The  Ethics  Counselor  is  the 
Executive  Secretary  of  the  FDIC.  The 
Ethics  Counselor  shall  act  as  the  official 
responsible  for  rendering  suspension 
and  exclusion  decisions  under  this  part. 
In  addition  to  taking  suspension  and/or 
exclusion  action  under  this  part,  the 
Ethics  Counselor  has  authority  to 
terminate  exclusion  and  suspension 
proceedings.  As  used  in  this  part. 


“Ethics  Counselor”  includes  any  official 
designated  by  the  Ethics  Counselor  to 
act  on  the  Ethics  Counselor’s  behalf. 

(b)  The  Corporation  Ethics  Committee 
is  the  Committee  appointed  by  the 
Chairman  of  the  FDIC,  or  Chairman’s 
designee,  which  provides  review  of  any 
suspension  or  exclusion  decision 
rendered  by  the  Ethics  Counselor  that  is 
appealed  by  a  contractor  who  has  been 
suspended  and/or  excluded  from  FDIC 
contracting. 

(c)  Information  concerning  the 
possible  existence  of  any  cause  for 
suspension  or  exclusion  shall  be 
reported  to  the  Office  of  the  Executive 
Secretary  (Ethics  Section).  This  part 
does  not  modify  the  responsibility  to 
report  allegations  of  fi^ud,  waste  and 
abuse,  including  but  not  limited  to 
criminal  violations,  to  the  Office  of 
Inspector  General. 

§367.4  [Reserved] 

§367.5  Exclusions. 

(a)  The  Ethics  Counselor  may  exclude 
a  contractor  from  the  FDIC  contracting 
program  for  any  of  the  causes  set  forth 
in  §  367.6,  using  procedures  established 
in  this  part. 

(b)  Exclusion  is  a  serious  action  to  be 
imposed  when  there  exists  a 
preponderance  of  the  evidence  that  a 
contractor  has  violated  one  or  more  of 
the  causes  set  forth  in  §  367.6. 
Contractors  excluded  from  FDIC 
contracting  programs  are  prohibited 
from  entering  into  any  new  contracts 
with  FDIC  for  the  duration  of  the  period 
of  exclusion  as  determined  pursuant  to 
this  part.  The  FDIC  shall  not  solicit 
offers  from,  award  contracts  to,  extend 
or  modify  existing  contracts,  award  task 
orders  under  existing  contracts,  or 
consent  to  subcontracts  with  such 
contractors.  Excluded  contractors  are 
also  prohibited  from  conducting 
business  with  FDIC  as  agents  or 
representatives  of  other  contractors. 
Provided  however,  that  these  limitations 
do  not  become  effective  upon  the 
notification  of  the  contractor  that  there 
is  a  possible  cause  to  exclude  under 

§  367.13.  Rather,  they  become  effective 
only  upon  the  Ethics  Counselor’s 
decision  to  exclude  the  contractor 
pursuant  to  §  367.16,  Provided  further, 
that  the  causes  for  exclusion  set  forth  in 
§  367.6(a)(1)  through  (4)  reflect 
statutorily  established  mandatory  bars 
to  contracting  with  the  FDIC. 

(c)  Except  when  one  or  more  of  the 
statutorily  established  mandatory  bars 
to  contracting  are  shown  to  exist,  the 
existence  of  a  cause  for  exclusion  does 
not  necessarily  require  that  the 
contractor  be  excluded;  the  seriousness 
of  the  contractor’s  acts  or  omissions  and 
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any  mitigating  or  aggravating 
circumstances  shall  be  considered  in 
making  any  exclusion  decision. 

§  367.6  Causes  for  exclusion. 

The  FDIC  may  exclude  a  contractor, 
in  accordance  with  the  procedures  set 
forth  in  this  part,  upon  a  finding  that: 

(a)  The  contractor  has  been  convicted 
of  any  felony; 

(b)  The  contractor  has  been  removed 
from,  or  prohibited  from  participating  in 
the  affairs  of,  any  insured  depository 
institution  pursuant  to  any  final 
enforcement  action  by  the  Office  of  the 
Comptroller  of  the  Currency,  the  Office 
of  Thrift  Supervision,  the  Board  of 
Governors  of  the  Federaf  Reserve 
System,  or  the  FDIC  or  their  successors; 

(c)  The  contractor  has  demonstrated  a 
pattern  or  practice  of  defalcation; 

(d)  The  contractor  has  caused  a 
substantial  loss  to  Federal  deposit 
insurance  funds; 

(e)  The  contractor  has  failed  to 
disclose,  pursuant  to  12  CFR  366.6,  a 
material  fact  to  the  FDIC; 

(f)  The  contractor  has  failed  to 
disclosed  any  material  adverse  change 
in  the  representations  and  certifications 
provided  to  FDIC  under  12  CFR  366.6; 

(g)  The  contractor  has  miscertified  its 
status  as  a  minority  and/or  woman 
owned  business  (MWOB); 

(h)  The  contractor  has  a  conflict  of 
interest  that  was  not  waived  by  the 
Ethics  Cormselor  or  designee; 

(i)  The  contractor  has  been  subject  to 
a  final  enforcement  action  by  any 
federal  financial  institution  regulatory 
agen^,  or  has  stipulated  to  such  action; 

(j)  tne  contractor  is  debarred  horn 
partic^ating  in  other  federal  programs; 

(k)  Tne  contractor  has  been  convicted 
of,  or  subject  to  a  civil  judgment  for: 

(l)  Commission  of  baud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  agreement  or 
transaction,  or  conspiracy  to  do  the 
same; 

(2)  Violation  of  federal  or  state 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging,  or 
conspiracy  to  do  the  same; 

(3)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  falsification  or 
destruction  of  records,  making  false 
statements,  receiving  stolen  property, 
making  false  claims,  obstructing  of 
justice,  or  conspiracy  to  do  the  same;  ’ 

(4)  Commission  of  any  other  offense 
indicating  a  breach  of  trust,  dishonesty 
or  lack  of  integrity,  or  conspiracy  to  do 
the  same; 

(1)  The  contractor’s  performance 
under  previous  contract(s)  with  FDIC  or 
RTC  has  resulted  in: 


(1)  The  FDIC  or  RTC  declaring  such 
contract(s)  to  be  in  default;  or 

(2)  The  termination  of  such  contract(s) 
for  poor  performance;  or 

(3)  A  violation  'of  the  terms  of  a 
contract  that  would  have  resulted  in  a 
default  or  termination  of  the  contract  for 
poor  performance  if  that  violation  had 
been  discovered  during  the  course  of  the 
contract;  or 

(m)  The  contractor  has  engaged  in  any 
conduct: 

(1)  Indicating  a  breach  of  trust, 
dishonesty,  or  lack  of  integrity  that 
seriously  and  directly  affects  its  ability 
to  meet  standards  of  present 
responsibility  required  of  an  FDIC 
contractor;  or 

(2)  So  serious  or  compelling  in  nature 
that  it  adversely  affects  the  ability  of  a 
contractor  to  meet  the  minimum  ethical 
standards  required  hy  12  CFR  part  366. 

§  367.7  Suspensions. 

(a)  The  Ethics  Counselor  may  suspend 
a  contractor  for  any  of  the  causes  in 

§  367.8  using  the  procedures  established 
in  this  section. 

(b)  Suspension  is  an  action  to  be 
imposed  when  there  exists  adequate 
evidence  of  one  or  more  of  the  causes 
set  out  in  §  367.8.  This  includes,  but  is 
not  limited  to',  situations  where 
immediate  action  is  necessary  to  protect 
the  integrity  of  the  FDIC  contracting 
program  and/or  the  security  of  FDIC 
assets  during  the  pendency  of  legal  or 
investigative  proceedings  initiated  by 
FDIC,  any  federal  agency  or  any  law 
enforcement  authority. 

(c)  The  duration  of  any  suspension 
action  shall  be  for  a  temporary  period 
pending  the  completion  of  an 
investigation  and  such  other  legal 
proceedings  as  may  ensue. 

(d)  A  suspension  shall  become 
effective  immediately  upon  issuance  of 
the  notice  specified  in  §  367.13(b). 

(e)  Contractors  suspended  from  FDIC 
CQntracting  programs  are  prohibited 
from  entering  into  any  new  contracts 
with  the  FDIC  for  the  duration  of  the 
period  of  suspension.  The  FDIC  shall 
not  solicit  offers  from,  award  contracts 
to,  extend  or  modify  existing  contracts, 
award  task  orders  under  existing 
contracts,  or  consent  to  subcontracts 
with  such  contractors.  Suspended 
contractors  are  also  prohibited  from 
conducting  business  with  FDIC  as 
agents  or  representatives  of  other 
contractors. 

§  367.8  Causes  for  suspension. 

(a)  Suspension  may  be  imposed  under 
the  procedures  set  forth  in  this  section 
upon  adequate  evidence: 

(1)  Of  suspension  by  another  federal 
agency; 


(2)  That  a  cause  for  exclusion  under  ^ 

§  367.6  may  exist; 

(3)  Of  the  commission  of  any  other 
offense  indicating  a  breach  of  trust, 
dishonesty,  or  lack  of  integrity  that 
seriously  and  directly  affects  the 
minimum  ethical  standards  required  of 
an  FDIC  contractor;  or 

(4)  Of  any  oth^r  cause  so  serious  or 
compelling  in  nature  that  it  adversely 
affects  the  ability  of  a  contractor  to  meet 
the  minimal  ethical  standards  required 
by  12  CFR  part  366. 

(b)  Indictment  for  any  offense 
described  in  §  367.6  is  adequate 
evidence  to  suspend  a  contractor. 

(c)  In  assessing  the  adequacy  of  the 
evidence,  FDIC  will  consider  how  much 
information  is  available,  how  credible  it 
is  given  the  circumstances,  whether  or 
not  important  allegations  are 
corroborated  and  what  inferences  can 
reasonably  be  drawn  as  a  result. 

§  367.9  Imputation  of  causes. 

(a)  Where  there  is  cause  to  suspend 
and/or  exclude  any  affiliated  business 
entity  of  the  contractor,  that  conduct 
may  be  imputed  to  the  contractor  if  the 
conduct  occurred  in  connection  with 
the  affiliated  business  entity’s 
performance  of  duties  for  or  on  behalf 
of  the  contractor,  or  with  the 
contractor’s  knowledge,  approval,  or 
acquiescence.  The' contractor’s 
acceptance  of  the  benefits  derived  from 
the  conduct  shall  be  evidence  of  such 
knowledge,  approval,  or  acquiescence. 

(b)  Where  mere  is  cause  to  suspend 
and/or  exclude  any  contractor,  that 
conduct  may  be  imputed  to  any 
affiliated  business  entity,  key  employee, 
or  management  official  of  a  contractor 
who  participated  in,  knew  of  or  had 
reason  to  know  of  the  contractor’s 
conduct. 

(c)  Where  there  is  cause  to  suspend 
and/or  exclude  a  key  employee  or 
management  official  of  a  contractor,  that 
cause  may  be  imputed  to  the  contractor 
if  the  conduct  occurred  in  connection 
with  the  key  employee  or  management 
official’s  performance  of  duties  for  or  on 
behalf  of  the  contractor,  or  with  the 
contractor’s  knowledge,  approval,  or 
acquiescence.  The  contractor’s 
acceptance  of  the  benefits  derived  from 
the  conduct  shall  he  evidence  of  such 
knowledge,  approval,  or  acquiescence. 

(d)  Where  there  is  cause  to  suspend 
and/or  exclude  one  contractor 
participating  in  a  joint  venture  or 
similar  arrangement,  that  cause  may  be 
imputed  to  other  participating 
contractors  if  the  conduct  occurred  for 
or  on  behalf  of  the  joint  venture  or 
similar  arrangement,  or  with  the 
knowledge,  approval,  or  acquiescence  of 
these  contractors.  Acceptance  of  the 
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benefits. derived  from  the  conduct  shall 
be  evidence  of  such  knowledge, 
approval,  or  acquiescence. 

(e)  Where  there  is  cause  to  suspend 
and/or  exclude  a  subcontractor,  that 
cause  may  he  imputed  to  the  contractor 
for  which  the  subcontractor  performed 
serviced,  if  the  conduct  occurred  for  or 
on  behalf  of  the  contractor  and  with  the 
contractor’s  knowledge,  approval,  or 
acquiescence.  Acceptance  of  the 
benefits  derived  from  the  cpnduct  shall 
be  evidence  of  such  knowledge, 
approval,  or  acquiescence. 

§367.10-367.11  [Reserved] 

§  367.1 2  Procedures. 

(a)  FDIC  shall  process  suspension  and 
exclusion  actions  as  informally  as 
practicable,  consistent  with  its  policy  of 
providing  contractors  with  adequate 
information  on  the  grounds  that  give 
rise  to  the  proposed  action  and  affording 
contractors  with  a  reasonable 
opportunity  to  respond. 

(b)  For  purposes  of  determining  filing 
dates  for  the  pleadings  required  by  this 
part,  including  responses,  notices  of 
appeal,  appeals  and  requests  for 
reconsideration,  the  provisions  relating 
to  the  construction  of  time  limits  in  12 
CFR  308.12  will  control. 

§367.13  Notices. 

(a)  Exclusions.  Before  excluding  a 
contractor,  the  FDIC  shall  send  it  a 
written  notice  of  possible  cause  to 
exclude.  Such  notice  shall  include:  , 

(1)  Notification  that  exclusion  for  a 
specified  period  of  time  is  being 
considered  based  on  the  specified 
cause(s)  in  §  367.6  to  be  relied  upon; 

(2)  Identification  of  the  event(s), 
circumstance(s),  or  condition(s)  that 
indicates  that  there  is  cause  to  believe 
a  cause  for  exclusion  exists,  described 
in  sufficient  detail  to  put  the  contractor 
on  notice  of  the  conduct  or 
transaction(s)  upon  which  an  exclusion 
proceeding  is  based; 

(3)  Notification  that  the  contractor  is 
not  prohibited  from  contracting  with  the 
FDIC  unless  and  until  it  is  either 
suspended  from  FDIC  contracting  or  the 
FDIC  Ethics  Counselor  issues  a  decision 
excluding  the  contractor,  provided 
however,  in  any  case  where  the  possible 
cause  for  exclusion  would  also  be  an 
impediment  to  the  contractor’s 
eligibility  pursuant  to  12  CFR  part  366, 
the  contractor’s  eligibility  for  any 
contract  will  be  determined  under  that 
part;  and 

(4)  Notification  of  the  regulatory 
provisions  governing  the  exclusion 
proceeding  and  the  potential  effect  of  a 
final  exclusion  decision. 


(b)  Suspensions.  Before  suspending  a 
contractor,  the  FDIC  shall  send  it  notice, 
including: 

(1)  Notice  that  a  suspension  is  being 
imposed  based  on  specified  causes  in 
§  367.8; 

(2)  Identification  of  the  event(s), 
circumstance(s),  or  condition(s)  that 
indicate  that  there  is  adequate  evidence 
to  believe  a  cause  for  suspension  exists, 
described  in  sufficient  detail  to  put  the 
contractor  on  notice  of  the  basis  for  the 
suspension,  recognizing  that  the 
conduct  of  ongoing  investigations  and 
legal  proceedings,  including  criminal 
proceedings,  place  limitations  on  the 
evidence  that  can  be  released; 

(3)  Notification  that  the  suspension 
prohibits  the  contractor  from 
contracting  with  the  FDIC  for  a 
temporary  period,  pending  the 
completion  of  an  investigation  or  other 
legal  proceedings;  and 

(4)  Notification  of  the  regulatory 
provisions  governing  the  suspension 
proceeding. 

(c)  Service  of  notices.  Notices  will  be 
sent  to  the  contractor  by  first  class  mail, 
postage  prepaid.  For  purposes  of 
compliance  with  this  section,  notice 
shall  be  considered  to  have  been 
received  by  the  contractor  if  the  notice 
is  properly  mailed  to  the  last  known 
address  of  such  contractor.  Whenever 
practical,  a  copy  of  the  notice  will  also 
be  transmitted  to  the  contractor  by 
facsimile.  In  the  event  the  notice  is  not 
sent  by  facsimile,  a  copy  will  be  sent  by 
an  overnight  delivery  service  such  as 
Express  Mail  or  a  commercial 
equivalent. 

§  367.1 4  Responses. 

(a)  The  contractor  will  have  15  days 
from  the  date  of  the  notice  within  which 
to  respond. 

(b)  The  response  shall  be  in  writing 
and  may  include:  information  and 
argument  in  opposition  to  the  proposed 
exclusion  and/or  suspension,  including 
any  additional  specific  information 
pertainirig  to  the  possible  causes  for 
exclusion;  and  information  and 
argument  in  mitigation  of  the  proposed 
period  of  exclusion. 

(c)  The  response  may  request  a 
meeting  with  an  FDIC  official  identified 
in  the  notice  to  permit  the  contractor  to 
discuss  issues  of  fact  or  law  relating  to 
the  suspension  and/or  proposed 
exclusion  or  to  otherwise  resolve  the 
pending  matters. 

(1)  Any  such  meetings  between  a 
contractor  and  FDIC  shall  take  such 
form  as  the  FDIC  deems  appropriate. 

(2)  In  cases  of  suspensions,  no 
meeting  will  be  held  where  a 
representative  of  the  Department  of 
Justice  has  advised  in  writing  that  the 


substantial  interests  of  the  Government 
would  be  prejudiced  by  such  a  meeting 
and  the  Ethics  Counselor  determines 
that  a  suspension  is  based  on  the  same 
facts  as  pending  or  contemplated  legal 
proceedings  referenced  by  the 
representative  of  the  Department  of 
Justice. 

(d)  Failure  to  respond  to  the  notice 
shall  be  deemed  an  admission  of  the 
existence  of  the  cause(s)  for  suspension 
and/or  exclusion  set  forth  in  the  notice 
and  an  acceptance  of  the  period  of 
exclusion  proposed  therein.  In  such 
circumstances,  the  FDIC  may  proceed  to 
a  final  decision  without  further 
proceedings. 

(e)  Where  a  contractor  has  received 
more  than  one  notice,  the  FDIC  may 
consolidate  the  pending  proceedings, 
including  the  scheduling  of  any 
meetings,  in  accordance  with  this 
section. 

§  367.15  Additional  proceedings  as  to 
disputed  material  facts. 

(a)  In  actions  not  based  upon  a 
conviction  or  civil  judgment,  if  the 
Ethics  Counselor  finds  that  the 
contractor’s  submission  raises  a  genuine 
dispute  over  facts  material  to  the 
proposed  suspension  and/or  exclusion, 
the  contractor  shall  be  afforded  an 
opportunity  to  appear  (with  counsel,  if 
desired),  submit  documentary  evidence, 
present  witnesses,  and  confront  any 
witnesses  the  FDIC  presents. 

(h)  The  Ethics  Counselor  may  refer 
disputed  material  facts  to  another 
official  for  analysis  and 
recommendation. 

(c)  If  requested,  a  transcribed  record 
of  any  additional  proceedings  shall  be 
made  available  at  cost  to  the  contractor. 

§  367.16  Ethics  Counselor  decisions. 

(a)  Standard  of  proof: 

(1)  An  exclusion  must  be  based  on  a 
finding  that  the  cause(s)  for  exclusion  is 
established  by  a  preponderance  of  the 
evidence  in  the  administrative  record  of 
the  case;  and 

(2)  A  suspension  must  be  based  on  a 
finding  that  the  cause(s)  for  suspension 
is  established  by  adequate  evident^  in 
the  administrative  record  of  the  case. 

(b)  The  administrative  record  consists 
of  the  portion  of  any  information, 
reports,  documents  or  other  evidence 
identified  emd  relied  upon  in  tlie  Notice 
of  Possible  Cause  to  Exclude,  the  Notice 
of  Suspension  and/or  supplemental 
notices,  if  any,  together  with  any 
material  portions  of  the  contractor’s 
response.  When  additional  proceedings 
are  necessary  to  determine  disputed 
material  facts,  the  Ethics  Counselor 
shall  base  the  decision  on  the  facts  as 
found,  together  with  any  information 
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and  argument  submitted  by  the 
contractor  and  any  other  information  in 
the  administrative  record. 

(c)  In  actions  based  upon  a 
conviction,  judgment,  a  final 
enforcement  action  by  a  federal 
financial  institution  regulatory  agency, 
or  in  which  all  facts  and  circumstances 
material  to  the  exclusion  action  have 

*  been  finally  adjudicated  in  another 
forum,  the  Ethics  Counselor  may 
exclude  a  contractor  without  regard  to 
the  procedures  set  out  in  §§  367.13  and 
367.14.  Any  such  decisions  will  be 
subject  to  the  review  and 
reconsideration  provisions  of  §  367.20. 

(d)  Notice  of  decisions.  Contractors 
shall  be  given  prompt  notice  of  the 
Ethics  Counselor’s  decision  in  the 
manner  described  in  §  367.13(c).  If  the 
Ethics  Counselor  suspends  a  contractor 
or  imposes  a  period  of  exclusion,  the 
decision  shall: 

(1)  Set  forth  the  cause(s)  for 
suspension  and/or  exclusion  included 
in  the  notice  that  were  found  by  a 
preponderance  of  the  evidence  with 
reference  to  the  administrative  record 
support  for  that  finding; 

(2)  Set  forth  the  effect  of  the  exclusion 
action  and  the  effective  dates  of  that  . 
action; 

(3)  Refer  the  contractor  to  its 
procedural  rights  of  review  and 
reconsideration  under  §  367.20;  and 

(4)  Inform  the  contractor  that  a  copy 
of  the  exclusion  decision  shall  be  placed 
in  the  FDIC  Public  Reading  Room. 

(e)  If  the  FDIC  Ethics  Counselor 
decides  that  a  period  of  exclusion  is  not 
warranted,  the  Notice  of  Possible  Cause 
to  Exclude  may  be  withdrawn  or  the 
proceeding  may  be  otherwise 
terminated.  A  decision  to  terminate  an 
exclusion  proceeding  may  include  the 
imposition  of  appropriate  conditions  on 
the  contractor  in  their  future  dealings 
with  the  FDIC. 

§  367.17  Duration  of  suspensions  and 
exclusions. 

(a)  Suspensions.  (1)  Suspensions  shall 
be  for  a  temporary  pteriod  pending  the 
completion  of  an  investigation  or  other 
legal  or  exclusion  proceedings. 

(2)  If  legal  or  administrative 
proceedings  are  not  initiated  within  12 
months  after  the  date  of  the  suspension 
notice,  the  suspension  shall  be 
terminated  unless  a  representative  of  the 
Department  of  Justice  requests  its 
extension  in  writing.  In  such  cases,  the 
suspension  may  be  extended  for  an 
additional  six  months.  In  no  event  may 
a  suspension  be  imposed  for  more  than 
18  months,  unless  such  proceedings 
have  been  initiated  within  that  period. 

(3)  FDIC  shall  notify  the  Department 
of  Justice  of  an  impending  termination 


of  a  suspension  at  least  30  days  before 
the  12-month  period  expires  to  give  the 
Department  of  Justice  an  opportunity  to 
request  an  extension. 

(4)  The  time  limitations  for 
suspension  in  this  section  may  be 
waived  by  the  affected  contractor. 

(b)  Exclusions.  (1)  Exclusions  shall  be 
for  a  period  commensurate  with  the 
seriousness  of  the  cause(s)  after  due 
consideration  of  mitigating  evidence 
presented  by  the  contractor. 

(2)  If  a  suspension  precedes  an 
exclusion,  the  suspension  period  shall 
be  considered  in  determining  the 
exclusion  period. 

(3)  Exclusion  for  causes  other  than  the 
mandatory  bars  in  12  CFR  366.4(a) 
generally  should  not  exceed  three  years, 
but  where  circumstances  warrant,  a 
longer  period  of  exclusion  may  be 
imposed. 

(4)  The  Ethics  Counselor  may  extend 
an  existing  exclusion  for  an  additional 
period  if  the  Ethics  Counselor 
determines  that  an  extension  is 
necessary  to  protect  the  integrity  of  the 
FDIC  contracting  program  and  the 
public  interest.  However,  an  exclusion 
may  not  be  extended  solely  on  the  basis 
of  the  facts  and  circumstances  upon 
which  the  initial  exclusion  action  was 
based.  The  standards  and  procedures  in 
this  part  shall  be  applied  in  any 
proceeding  to  extend  an  exclusion. 

§  367.18  Abrogation  of  contracts. 

(a)  The  FDIC  may,  in  its  discretion, 
rescind  or  terminate  any  contract  in 
existence  at  the  time  a  contractor  is 
suspended  or  excluded. 

(b)  Any  contract  not  rescinded  or 
terminated  shall  continue  in  force  in 
accordance  with  the  terms  thereof. 

(c)  The  right  to  rescind  or  terminate 
a  contract  in  existence  is  cumulative 
and  in  addition  to  any  other  remedies  or 
rights  the  FDIC  may  have  under  the 
terms  of  the  contract,  at  law,  or 
otherwise. 

§  367.19  Exceptions  to  suspensions  and 
exclusions. 

(a)  Exceptions  to  the  effects  of 
suspensions  and  exclusions  may  be 
available  in  unique  circumstances, 
where  there  are  compelling  reasons  to 
utilize  a  particular  contractor  for  a 
specific  task.  Requests  for  such 
exceptions  may  be  submitted  only  by 
the  FDIC  program  office  requesting  iJie 
contract  services. 

(b)  In  the  case  of  the  modification  or 
extension  of  an  existing  contract,  the 
Ethics  Coimselor  may  except  such  a 
contracting  action  firom  the  effects  of 
suspension  and/or  exclusion  upon  a 
determination,  in  writing,  that  a 
compelling  reason  exists  for  utilization 


of  the  contractor  in  the  particular 
instance.  The  Ethics  Counselor’s 
authority  under  this  section  shall  not  be 
delegated  to  any  tower  official. 

(c)  In  the  case  of  new  contracts,  the 
Corporation  Ethics  Committee  may 
except  a  particular  new  contract  from 
the  effects  of  suspension  and/or 
exclusion  upon  a  determination  in 
writing  that  a  compelling  reason  exists 
for  utilization  of  the  contractor  in  the 
particular  instance. 

§  367.20  Review  and  reconsideration  of 
Ethics  Counselor  decisions. 

(a)  Review.  (1)  A  suspended  and/or 
excluded  contractor  may  appeal  the 
exclusion  decision  to  the  Corporation 
Ethics  Committee. 

(2)  In  order  to  avail  itself  of  the  right 
to  appeal,  a  suspended  and/or  excluded 
contractor  must  file  a  written  notice  of 
intent  to  appeal  within  5  days  of  the 
Ethics  Counselor’s  decision. 

(3)  The  appeal  shall  be  filed  in  writing 
within  30  days  of  the  decision. 

(4)  The  Corporation  Ethics 
Committee,  at  its  discretion  and  after 
determining  that  it  is  in  the  best 
interests  of  the  FDIC,  may  stay  the  effect 
of  the  suspension  and/or  exclusion 
pending  conclusion  of  its  review  of  the 
matter. 

(b)  Reconsideration.  (1)  A  suspended 
and/or  excluded  contractor  may  submit 
a  request  to  the  Ethics  Counselor  to 
reconsider  the  suspension  and/or 
exclusion  decision,  reduce  the  period  of 
exclusion  or  terminate  the  suspension 
and/or  exclusion. 

(2)  Such  requests  shall  be  in  writing 
and  supported  by  documentation  that 
the  requested  action  is  justified  by: 

(i)  Reversal  of  the  conviction  or  civil 
judgment  upon  which  the  suspension 
and/or  exclusion  was  based; 

(ii)  Newly  discovered  material 
evidence; 

(iii)  Bona  fide  change  in  ownership  or 
management; 

(iv)  Elimination  of  other  causes  for 
which  the  suspension  and/or  exclusion 
was  imposed;  or 

(v)  Other  reasons  the  FDIC  Ethics 
Counselor  deems  appropriate. 

(3)  A  request  for  reconsideration 
based  on  the  reversal  of  the  conviction 
or  civil  judgment  may  be  filed  at  any 
time. 

(4)  Requests  for  reconsideration  based 
on  other  grounds  may  only  be  filed 
during  the  period  commencing  60  days 
after  d^e  Ethics  Counselor’s  decision 
imposing  the  suspension  and/or 
exclusion.  Only  one  such  request  may 
be  filed  in  any  twelve  month  period. 

(5)  The  Ethics  Counselor’s  decision  on 
a  request  for  reconsideration  is  subject 
to  tbe  review  procedure  set  forth  in 
paragraph  (a)  of  this  section. 
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By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  11th  day  of 
December,  1996. 

Federal  Deposit  Insurance  Corporation. 

Jeny  L.  Langley, 

Executive  Secretary. 

[FR  Doc.  96-32281  Filed  12-27-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-NM-26&-AD;  Amendment 
39-9851;  AD  96-25-08] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Havilland 
Model  DHC-7  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  de  Havilland  Model 
DHC-7  series  airplanes,  that  requires 
performing  a  review  of  the  airplane 
maintenance  records  to  determine  if  any 
insulation  blankets  have  been  repaired 
or  changed  during  service,  and  various 
follow-on  actions,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
corrosion  forming  on  areas  of  Ae 
airplane  structure  where  black  Him 
thermal  insulation  blankets  are  used. 
The  actions  specifled  by  this  AD  are 
intended  to  prevent  such  corrosion, 
which  could  result  in  degradation  of  the 
structural  capability  of  the  airplane 
fuselage  and  consequent  sudden  loss  of 
cabin  pressure. 

DATES:  Effective  February  3, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  CertiHcation  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washin^on,  DC. 


FOR  FURTHER  INFORMATION  CONTACT:  Sol 
Maroof,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  AN^171,  FAA, 
New  York  Aircraft  CertiHcation  Office, 
Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York  11581;  telephone  (516)  256- 
7522;  fax  (516)  568-2716. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  de  Havilland 
Model  DHC-7  series  airplanes  was 
published  in  the  Federal  Register  on 
September  30, 1996  (61  FR  51062).  That 
action  proposed  to  require  performing  a 
review  of  the  airplane  maintenance 
records  to  determine  if  any  insulation 
blankets  have  been  repaired  or  changed 
during  service,  and  various  follow-on 
actions,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  pubUc. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  50  de 
Havilland  Model  DHC-7  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  Hgures,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  $3,000,  or  $60  per 
aiiplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  .is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§  39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-25-08  De  Havilland,  Inc.:  Amendment 
39-9851.  Docket  95-NM-265-AD. 

Applicability:  All  Model  DHC-7  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  afiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  efii^  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  degradation  of  the  structural 
capability  of  the  fuselage  and  sudden  loss  of 
cabin  pressure,  accomplish  the  following: 

(a)  Within  six  months  after  the  effective 
date  of  this  AD,  p>erform  a  review  of  the 
airplane  maintenance  records  to  determine  if 
any  insulation  blankets  have  been  repaired  or 
changed  during  service,  in  accordance  with 
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de  Havilland  Service  Bulletin  S.B.  7-21-30, 
dated  July  6, 1994. 

(b)  If  no  insulation  blanket  has  been 
repaired  or  changed,  no  further  action  is 
required  by  this  AD. 

(c)  If  any  insulation  blanket  has  been 
repaired  or  changed,  prior  to  hirther  flight, 
perform  a  visual  inspection  to  detect  black 
film  insulation  of  the  air  conditioning 
system,  in  accordance  with  de  Havilland 
Service  Bulletin  S.B.  7-21-30,  dated  July  6, 
1994. 

(1)  If  no  black  film  insulation  is  detected, 
prior  to  further  flight,  perform  a  review  of  the 
airplane  modification  records  to  determine  if 
any  kit  listed  in  “Table  1 — Modification  List’’ 
has  been  installed,  in  accordance  with  the 
service  bulletin. 

(1)  If  no  kit  listed  in  “Table  1-Modification 
List”  is  found  to  be  installed,  no  further 
action  is  required  by  this  AD. 

(ii)  If  any  kit  listed  in  “Table  1- 
Modification  List”  is  found  to  be  installed, 
prior  to  further  flight,  perform  the  various 
fbllow-on  actions  in  accordance  with  the 
service  bulletin.  (The  follow-on  actions 
include  an  inspection  to  detect  black  Him 
insulation,  removal  of  any  black  film 
insulation,  an  inspection  to  detect  corrosion, 
repair  of  corroded  structure,  and  installation 
of  new  silver  blankets.)  However,  in  lieu  of 
repairing  corroded  structure  in  accordance 
with  service  bulletin,  the  repair  of  any 
corrosion  shall  be  done  in  accordance  with 
a  method  approved  by  the  Manager,  New 
York  Aircraft  Certification  Office  (AGO), 

FAA,  Engine  and  Propeller  Directorate. 

(2)  If  any  black  film  insulation  is  detected, 
prior  to  further  flight,  perform  the  follow-on 
actions  in  accordance  with  the  service 
bulletin.  (The  follow-on  actions  include 
removal  of  any  black  ftlm  insulation,  an 
inspection  to  detect  corrosion,  repair  of  any 
corroded  structure,  and  installation  of  new 
silver  blankets.)  However,  in  lieu  of  repairing 
corroded  structure  in  accordance  with 
service  bulletin,  the  repair  of  any  corrosion 
shall  be  done  in  accordance  with  a  method 
approved  by  the  Manager,  New  York  AGO. 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  black  Orcon  film 
insulation,  part  number  AN46B/AN36B,  on 
any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  Yori^ 
AGO,  FAA,  Engine  and  Propeller  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2;  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  dune  in  accordance 
with  de  Havilland  Service  Bulletin  S.B.  7- 
21—30,  dated  July  6, 1994.  This  incorporation 
by  reference  was  approved  by  the  Director  of 


the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  GFR  part  51.  Gopies  may 
be  obtained  ftom  Bombardier,  Inc., 
Bombardier  Regional  Aircraft  Division, 
Garratt  Boulevaiiti,  Downsview,  Ontario  M3K 
1Y5,  Ganada.  Gopies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  New  York  Aircraft  Gertification 
Office,  Engine  and  Propeller  Directorate,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Gapitol  Street,  NW.,  suite  700, 
Washington,  DG. 

(h)  This  amendment  becomes  effective  on 
February  3, 1997. 

Issued  in  Renton,  Washington,  on 
December  5, 1996. 

S.  R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  96-31525  Filed  12-27-96;  8:45  am] 
BIUINQ  CODE  4ei0-13-U 


14  CFR  Part  39 

[Docket  No.  9B-NM-^3-AD;  Amendment 
39-9860;  AD  96-25-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-300,  -400,  and  -600  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
300,  -400,  and  -500  series  airplanes, 
that  requires  inspections  to  detect  bent 
or  damaged  tie  links  and  washers  of  the 
elevator  feel  and  centering  unit,  and 
replacement  of  the  centering  unit  with 
a  new  or  serviceable  unit,  if  necessary. 
This  amendment  also  provides  an 
optional  replacement  of  the  centering 
unit,  which,  if  accomplished  with  the 
installation  of  supports  and  a  stop  bolt, 
constitutes  terminating  action  for  the 
repetitive  inspections.  This  amendment 
is  prompted  by  a  report  of  high  control 
column  forces  that  occurred  during 
takeoff  and  landing.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  such  high  forces,  which  could 
result  in  restriction  of  elevator  control 
during  takeoff,  climbout,  and  landing. 
DATES:  Effective  February  3, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 


Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 

Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kristin  Larson,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (206)  227-1760; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include,  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  was  published  in  the  Federal 
Register  on  June  26, 1996  (61  FR  33049). 
That  action  proposed  to  require 
repetitive  visual  inspections  to  detect 
bent  or  damaged  tie  links  of  the  elevator 
centering  unit,  and  replacement  of  the 
elevator  centering  unit  with  a  new  or 
serviceable  unit,  if  necessary. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the  rule. 

Request  to  Extend  the  Initial  Inspection 
Compliance  Time 

Several  commenters  request  that  the 
proposed  compliance  time  of  6  months 
for  the  initial  inspection  be  exfended  to 
at  least  12  or  15  months.  The 
commenters  express  concern  that  there 
may  be  a  shortage  of  available  tie  link 
units  to  use  as  replacement  units  since 
the  proposed  rule  would  require 
replacement  of  damaged  tie  links  with 
new  or  serviceable  parts  prior  to  further 
flight. 

The  FAA  does  not  concur  with  the 
commenters’  request  to  extend  the 
compliance  time.  Replacement  of  the 
feel  and  centering  unit  prior  to  further 
flight  is  required  only  if  the  tie  links 
have  damage  that  exceeds  the  limits  as 
specified  in  Boeing  Alert  Service 
Bulletin  737-27A1194.  The 
manufacturer  specifically  devised  the 
inspection  plan  described  in  the  service 
bulletin  to  address  the  concern  of  the 
availability  of  an  ample  number  of 
replacement  tie  link  units.  Damage 
found  to  be  within  the  service  bulletin’s 
specified  limits  requires  certain 
repetitive  inspections  until  the  elevator 
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feel  and  centering  unit  can  be  serviced 
or  replaced.  This  is  intended  to  allow 
relief  for  the  operators  if  a  spare  feel  and 
centering  unit  is  not  readily  available.  In 
developing  an  appropriate  compliance 
time  for  this  proposal,  the  FAA 
considered  the  safety  implications  and 
the  parts  availability,  and  finds  no  basis 
to  extend  the  6-montb  compliance  time. 
However,  paragraph  (f)  of  the  final  rule 
does  provide  affected  operators  the 
opportunity  to  request  an  adjustment  of 
the  compliance  time  if  data  are 
present^  to  justify  such  an  extension. 

Request  to  Revise  Inspection  Times  and 
Mandate  the  Terminating  Action 

Another  commenter  requests  that: 

1.  The  compliance  time  for  the  initial 
inspection  be  extended  to  12  months, 

2.  Repetitive  inspections  be  required 
every  12  months  thereafter,  and 

3.  “the  modification”  specified  in 
Boeiqg  Alert  Service  Bulletin  737- 
27A1194  should  be  required  to  be 
installed  within  2  years. 

This  commenter  states  that  changing 
the  elevator  feel  and  centering  unit  is 
labor-intensive  and  would  require  at 
least  8  hours  to  accomplish.  However, 
this  commenter  offered  no  data  or 
technical  basis  for  revising  the 
compliance  times  or  for  mandating  the 
terminating  action  provided  in 
paragraph  (e)  of  the  proposed  rule. 

As  for  the  commenter’s  request  to 
extend  the  compliance  time  to  extend 
the  compliance  time  of  the  initial  and 
repetitive  inspections,  the  FAA  does  not 
concur.  As  previously  explained,  the 
FAA  considered  the  safety  implications, 
parts  availability,  and  maintenance 
schedules  when  developing  the 
compliance  time.  The  commenter  has 
offered  no  new  technical  data  that 
would  indicate  a  need  to  revise  the 
compliance  times.  However,  paragraph 
(f)  of  the  final  rule  does  provide  affected 
operators  the  opportunity  to  request  an 
adjustment  of  the  compliance  time  if 
data  are  presented  to  justify  such  an 
extension. 

As  for  the  commenter’s  request  to 
mandate  “the  modification,”  the  FAA 
infers  that  the  modification  the 
commenter  is  referring  to  is  that  of  the 
feel  and  centering  unit.  (The  referenced 
Boeing  alert  service  bulletin  actually 
describes  two  different  modifications: 
modification  of  the  supports  and  stop- 
bolt,  and  modification  of  the  feel  and 
centering  unit.)  The  FAA  does  not 
concur  with  this  request.  The 
commenter  offered  no  data  to  justify  a 
compliance  time  of  2  years  for 
mandating  the  installation  of  this 
modification.  The  FAA  considers  that, 
by  providing  the  modification  as  an 
optional  terminating  action  for  this  AD, 


prudent  operators  may  accomplish  that 
action  at  a  time  of  their  own  discretion. 
Additionally,  the  optional  terminating 
action  does  not  preclude  any  operator 
fiom  installing  the  modification  before 
an  arbitrary  2-year  period,  as  suggested 
by  the  commenter.  Further,  the  FAA 
finds  that  the  required  inspections,  and 
replacement  action  as  necessary,  are 
both  adequate  and  appropriate  in 
addressing  the  subject  damage 
associated  with  the  elevator  feel  and 
centering  unit. 

Request  to  Extend  the  Repetitive 
Inspection  Interval 

Two  commenters  state  that,  when  the 
stop  bolt  and  support  are  installed,  they 
will  prevent  excessive  travel  of  the 
elevator  feel  actuator  and  preclude 
further  damage  to  the  tie  links. 

Therefore,  one  of  these  commenters 
requests  that,  once  the  stop  bolt  and 
support  are  installed,  the  repetitive 
inspection  intervals  be  extended  from 
those  intervals  specified  in  proposed 
paragraph  (c)  (and  specified  in  Figure  1 
of  Boeing  Alert  Service  Bulletin  737- 
27A1194).  This  commenter,  an  operator, 
proposes  that  the  inspection  intervals  be 
increased  to  coincide  with  the  current 
maintenance  schedules  established  for 
its  fleet  of  airplanes. 

The  FAA  does  not  concur.  The 
commenter  provided  no  substantiating 
evidence  to  justify  extending  the 
repetitive  inspection  intervals;  and  the 
FAA  does  not  consider  it  appropriate  to 
revise  provisions  in  an  AD  to 
accommodate  a  single  operator’s 
maintenance  schedule.  The  FAA  has  , 
determined  that  the  repetitive 
inspection  interval  described  in  Boeing 
Alert  Service  Bulletin  737— 27A1194  (the 
appropriate  service  information  for  this 
AD)  will  ensure  that  any  damage  to  the 
tie  links  is  identified  and  corrected  in  a 
timely  manner.  However,  paragraph  (f) 
of  the  final  rule  does  provide  affected 
operators  the  opportunity  to  request  an 
adjustment  of  the  compliance  time  if 
data  are  presented  to  justify  such  an 
extension. 

Request  to  Clarify  Damage  Limits 

One  commenter,  the  manufacturer, 
states  that  the  phrase  “*  *  *  and 
damage  is  within  limits  specified  in 
Figure  1  *  *  as  used  in  paragraphs 
(c)  and  (d)  of  the  proposal  is  confusing. 
The  manufacturer  notes  that  Figure  1  of 
Boeing  Alert  Service  Bulletin  737- 
27A1194,  which  is  referenced  as  the 
appropriate  source  of  service 
information  in  the  proposal,  has  two 
action  paths:  One  path  depicts  actions 
to  follow  if  damage  is  within  acceptable 
limits  (which  starts  an  inspection 
program);  the  other  path  depicts  actions 


to  follow  if  damage  is  outside  the 
acceptable  limits  (which  specifies 
replacement  of  the  imit).  The 
manufacturer  requests  that  the  phrase  be 
clarified  to  read  “*  *  *  and  damage  is 
within  acceptable  limits  as  specified  in 
Figure  1  *  *  *”. 

The  FAA  concurs  and  has  revised 
paragraphs  (c)  and  (d)  of  the  AD 
accordingly. 

Request  to  Clarify  the  Unsafe  Condition 

The  manufactvurer  also  suggests  that 
the  wording,  “Since  an  unsafe  condition 
has  been  identified  that  is  likely  to  exist 
or  develop  *  *  *.”,  which  appeared  in 
the  preamble  to  the  notice,  be  changed. 
The  manufacturer  requests  that  this 
language  be  revised  to  specify  that  a 
“possible  unsafe  condition”  bas  been 
identified.  The  manufacturer  states  that 
this  change  of  wording  is  warranted, 
since  the  worst  scenario  that  has  been 
identified  is  “high  control  column 
forces”  and,  even  in  that  situation,  an 
airolane  still  would  be  controllable. 

'The  FAA  does  not  concur  with  the 
commenter’s  suggestion.  First,  all  unsafe 
conditions  are  “possible”  events  that 
“could  occur.”  In  fact,  they  are 
described  in  the  regulations  as 
conditions  that  are  “likely  to  exist  or 
develop”  in  aircraft.  Second,  as  for  this 
specific  AD,  in  the  event  that  the  tie 
links  were  to  become  bent,  it  could  lead 
to  the  elevator  control  forces  being 
higher  than  normal,  thus  restricting  the 
elevator  control.  This  would  be 
especially  noticeable  when  larger 
elevator  inputs  are  necessary,  such  as 
during  takeoff,  climb,  and  landing.  The 
FAA  considers  this  restriction  of 
elevator  control  during  these  critical 
flight  regimes  to  be  an  unsafe  condition. 
(Further,  since  that  language  is  not 
repeated  in  this  final  rule,  no  change  is 
necessary.) 

Request  to  Refer  to  Terminating  Action 

The  manufacturer  requests  that 
reference  to  “see  paragraph  (e)  for 
terminating  action”  be  added  to 
paragr^h  (c)(2)  of  the  proposed  rule. 

The  FAA  does  not  concur.  The  FAA 
finds  that  it  is  unnecessary  to  reference 
paragraph  (e)  for  operators  who  may  be 
required  to  accomplish  paragraph  (c)(2) 
of  the  AD,  since  the  terminating  action 
specified  in  paragraph  (e)  of  this  AD  is 
not  a  required  terminating  action. 

Request  to  Change  the  Date  of  the 
Referenced  Alert  Service  Bulletin 

Additionally,  the  manufacturer 
requests  that  the  release  date  of  Boeing 
Alert  Service  Bulletin  737-27A1194  be 
changed  from  February  1, 1996,  as 
specified  in  the  proposed  rule,  to  the 
actual  release  date  of  February  8, 1996. 
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The  FAA  concurs.  The  FAA  notes  that 
the  subject  alert  service  bulletin  dated 
February  1, 1996,  has  been  replaced 
with  the  February  8, 1996,  version.  The 
FAA  has  revised  the  final  rule 
accordingly. 

Additional  Sources  of  Service 
Information 

Since  the  issuance  of  the  proposed 
rule,  the  FAA  has  reviewed  and 
approved  Boeing  Notices  of  Status 
Change  (NSC)  737-27A1194  NSC  01, 
dated  March  7, 1996,  and  737-27A1194 
NSC  02,  dated  April  4, 1996;  and  Boeing 
Alert  Service  Bulletin  737-27A1194, 
Revision  1,  dated  September  26, 1996. 
The  NSC’s  and  service  bulletin  revision 
provide  further  clarification  of  the 
inspection  and  moditication  procedures 
required  by  this  AD.  Therefore,  the  FAA 
has  revised  the  AD  to  cite  those 
dociunents  as  additional  sources  of 
service  information. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  1,618  Boeing 
Model  737-300,  -400,  and  -500  series 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
684  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  required 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $140  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $218,880,  or  $320  per 
airolane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  A.ssessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-25-17  Boeing:  Amendment  39-9860. 

Docket  96-NM-23-AD. 

Applicability:  Model  737-300,  -400  and 
-500  series  airplanes  through  line  position 
2764,  inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^ified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ck)mpliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  restriction  of  elevator  control 
during  takeoff,  climbout,  and  landing,  due  to 
higher  than  normal  elevator  control  forces 
caused  by  damaged  tie  links  in  the  elevator 
centering  unit,  accomplish  the  following: 

(a)  Widiin  6  months  after  the  effective  date 
of  this  AD:  Perform  a  visual  inspection  to 
detect  any  bent  or  damaged  tie  links  of  the 
elevator  feel  and  centering  unit,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1194,  dated  February  8, 
1996,  as  revised  by  Boeing  Notice  of  Status 
Change  737-27A1194  NSC  01,  dated  March 
7, 1996,  and  Boeing  Notice  of  Status  Change 
737-27A1194  NSC  02,  dated  April  4, 1996; 
or  Boeing  Alert  Service  Bulletin  737- 
27AI194,  Revision  1,  dated  September  26, 
1996. 

(b)  If  no  tie  link  is  found  to  be  broken,  bent, 
or  damaged  during  the  inspection  required 
by  paragraph  (a)  of  this  AD:  Accomplish 
either  paragraph  (b)(1)  or  (b)(2)  of  this  AD,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1194,  dated  February  8, 
1996,  as  revised  by  Boeing  Notice  of  Status 
Change  737-27A1194  NSC  01,  dated  March 
7, 1996,  and  Boeing  Notice  of  Status  Change 
737-27A1194  NSC  02,  dated  April  4, 1996; 
or  Boeing  Alert  Service  Bulletin  737- 
27A1194,  Revision  1,  dated  September  26, 
1996. 

(1)  Prior  to  further  flight,  install  supports 
and  a  stop-bolt  on  the  elevator  centering  unit. 
Once  this  installation  is  accomplished,  no 
further  action  is  required  by  this  AD.  Or 

(2)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1,000  flight  cycles. 
Installation  of  supports  and  a  stop>-bolt  in 
accordance  with  the  alert  service  bulletin, 
constitutes  terminating  action  for  the 
repetitive  inspections  required  by  this  AD, 
provided  that  no  damage  is  detected  during 
any  inspection  required  by  paragraph  (a)  of 
this  AD. 

(c)  If  any  tie  link  is  found  to  be  bent  or 
damaged  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  and  damage  is 
within  acceptable  limits  as  specified  io 
Figure  1  of  Boeing  Alert  Service  Bulletin 
737-27A1194,  dated  February  8, 1996, 

Boeing  Notice  of  Status  Change  737— 27A1194 
NSC  01,  dated  March  7, 1996,  and  Boeing 
Notice  of  Status  Change  737-27A1194  NSC 
02,  dated  April  4, 1996;  or  as  specified  in 
Boeing  Alert  Service  Bulletin  737-27A1194, 
Revision  1,  dated  September  26, 1996: 
Accomplish  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD  in  accordance  with  the  alert  service 
bulletin: 

(1)  Repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  those  specified  in 
Figure  1  of  the  alert  service  bulletin.  And 

(2)  Within  6  months  after  the  effective  date 
of  this  AD,  install  supports  and  a  stop-bolt 
on  the  elevator  centering  unit.  This 
installation  does  not  terminate  the  repetitive 
inspection  requirements  of  this  paragraph. 

(d)  If  any  tie  link  is  found  to  be  bent  or 
damaged  during  any  inspection  required  by 
this  AD,  and  the  damage  is  beyond  the 
acceptable  limits  as  specified  in  Figure  1  of 
Boeing  Alert  Service  Bulletin  737-27A1194, 
dated  February  8, 1996,  Boeing  Notice  of 
Status  Change  737-27A1194  NSC  01,  dated 
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March  7, 1996,  and  Boeing  Notice  of  Status 
Change  737-27A1194  NSC  02,  dated  April  4, 
1996;  or  Boeing  Alert  Service  Bulletin  737- 
27A1194,  Revision  1,  dated  September  26, 
1996:  Prior  to  further  flight,  replace  the 
elevator  centering  unit  with  a  new  or 
serviceable  unit  and  accomplish  either 
paragraph  (dKl)  or  (d)(2)  of  this  AD  in 
accordance  with  the  alert  service  bulletin; 

(1)  Install  supports  and  a  stop-bolt  on  the 
elevator  centering  unit;  or 

(2)  Repeat  the  iuspectioa  required  by 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  1,000  flight  cycles 
until  the  installation  specified  in  paragraph 

(d)(1)  of  this  AD  is  accomplished. 

(e)  Replacement  of  the  elevator  centering 
unit  with  a  unit  in  which  the  tie  links  have 
been  inspected  and  determined  to  be 
acceptable  and  in  which  supports  and  a  stop- 
bolt  have  been  installed,  in  accordance  with 
Boeing  Alert  Service  Bulletin  737-27A1194, 
dated  February  8, 1996,  as  revised  by  Boeing 
Notice  of  Status  Change  737-27A1194  NSC 
01,  dated  March  7, 1996,  and  Boeing  Notice 
of  Status  Change  737-27A1194  NSC  02, 
dated  April  4, 1996;  or  Boeing  Alert  Service 
Bulletin  737-27A1194,  Revision  1,  dated 
September  26, 1996,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certiftcation  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  737- 
27A1194,  dated  February  8, 1996,  as  revised 
by  Boeing  Notice  of  Status  Change  737- 
27A1194  NSC  01,  dated  March  7, 1996,  and 
Boeing  Notice  of  Status  Change  737-27A1194 
NSC  02,  dated  April  4, 1996;  or  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1194,  Revision  1,  dated 
September  26, 1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washin^on 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(i)  This  amendment  becomes  effective  on 
February  3, 1997. 


Issued  in  Renton,  Washington,  on 
December  11, 1996. 

James  V.  Devany, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  96-32053  Filed  12-27-96;  8:45  am) 
BILUNG  CODE  4910-13-0 

14  CFR  Part  39 

[Docket  No.  95-NM-257-AD;  Amendment 
39-9859;  AD  96-25-16] 

RIN2120-AA64 

Airworthiness  Directives;  de  Haviliand 
Modei  DHC-7  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  de  Haviliand 
Model  DHC-7  series  airplanes,  that 
requires  modification  of  the  power 
control  relay  installation  of  the 
emergency  lights.  This  amendment  also 
requires  revising  the  FAA-approved 
Airplane  Flight  Manual  to  include 
procedures  for  turning  off  and  on  the 
emergency  lights  switch  in  certain 
conditions,  lliis  amendment  is 
prompted  by  a  report  that  the 
emergency  lights  do  not  automatically 
illuminate  when  all  generated  electrical 
power  on  the  airplane  is  lost  and  the 
power  to  the  left  essential  bus  is 
maintained  from  the  aircraft  batteries. 
The  actions  specified  by  this  AD  are 
intended  to  ensure  that  the  emergency 
lights  illuminate  when  needed  in  an 
emergency  situation. 

DATES:  Effective  February  3, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  3, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 

1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wing  Chan,  Aerospace  Engineer, 


Systems  and  Flight  Test  Branch,  ANE- 
172,  FAA,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
telephone  (516)  256-7511;  fax  (516) 
568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  de 
Haviliand  Model  DHC-7  series 
airplanes  was  published  in  the  Federal 
Register  on  September  11, 1996  (61  FR 
47834).  That  action  proposed  to  require 
modification  of  the  power  control  relay 
installation  of  the  emergency  lights. 
Following  accomplishment  of  the 
proposed  modification,  that  action  also 
proposed  to  require  revising  the 
Limitations  Section  of  the  FAA- 
approved  Airplane  Flight  Manual  to 
include  procedures  for  turning  off  and 
on  the  emergency  lights  switch. 

Interested  persons  have  been  afiorded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA’s 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  47  de 
Haviliand  Model  DHC-7  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

It  will  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
required  moffification,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$2,713  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
modification  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be 
$138,791,  or  $2,953  per  airplane. 

It  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  AFM  revision,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AFM  revision  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $2,820, 
or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

96-26-16  De  Havilland,  Inc.:  Amendment 
39-9859.  Docket  95-^M-257-AD. 

Applicability:  Model  DHC-7  series 
airplanes,  serial  numbers  003  through  113 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  m^ified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  car  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (c)  of  this  AD. 

The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  ensure  that  the  emergency  lights 
illuminate  when  needed  in  an  emergency 
situation,  accomplish  the  following: 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  modify  the  power  control  relay 
installation  of  the  emergency  lights,  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  7-33-23,  Revision  ‘A’,  dated 
October  20, 1995. 

(b)  Following  accomplishment  of 
paragraph  (a)  of  this  AD,  revise  the 
Limitations  Section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  by  inserting  a 
copy  of  de  Havilland  Dash  7  Flight  Manual 
PSM  1-71A-1A,  Revision  39,  dated  August 
22. 1994,  into  the  AFM. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  modification  shall  be  done  in 
accordance  with  de  Havilland  Service 
Bulletin  S.B.  7-33-23,  Revision  ‘A’,  dated 
October  20, 1995.  The  AFM  revision  shall  be 
done  in  accordance  with  de  Havilland  Dash 
7  Flight  Manual  PSM  1-71A-1A,  Revision 
39,  dated  August  22, 1994.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.G.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
Engine  and  Propeller  Directorate,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New  York; 
or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
February  3, 1997. 


Issued  in  Renton,  Washington,  on 
December  11, 1996. 

James  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  96-32052  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4S10-13-U 


14  CFR  Part  39 

Pocket  No.  95-ANE-47;  Amendment  39- 
9854;  AD  96-25-11] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
Intemationai  Model  CFM56-3C-1  and 
CFM56-3B-2  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an.existing  airworthiness  directive  (AD), 
applicable  to  all  CFM  Intemationai 
(CFMI)  CFM56-3C-1  and  certain 
CFM56-3B-2  engines,  that  currently 
requires  the  removal  from  service  of 
certain  fan  disk  and  fan  blade  hardware, 
and  limits  the  use  of  CFM56-3C-1 
thmst  levels.  This  amendment  requires 
removal  of  additional  fan  blade 
hardware,  requires  an  Airplane  Flight 
Manual  (AFM)  revision  to  impose  thmst 
level  limitations  for  airplanes  equipped 
with  affected  engines,  and  requires  die 
installation  of  redesigned  fan  blades  as 
a  terminating  action  to  the  thrust  level 
limitations  of  this  AD.  The  existing  AD 
requirements  for  certain  CFM56-3B-2 
engines  are  imchanged  and  carried  over 
into  this  final  rule  AD.  This  amendment 
is  prompted  by  the  availability  of 
redesigned  fan  blades  that  are  not 
subject  to  the  thmst  level  limitations, 
and  the  need  to  clarify  the  AD 
requirements  by  deleting  references  to 
specific  AFMs.  The  actions  specified  by 
this  AD  are  intended  to  prevent  a  fan 
blade  failure  that  can  result  in  complete 
loss  of  engine  power. 

DATES:  Effective  January  29, 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  29, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplanes, 
Publications  Department,  P.O.  Box 
3707,  Seattle,  WA  98124-2207; 
telephone  (206)  544-9058,  fax  (206) 
544—9178;  and  CFM  Intemationai, 
Technical  Publications  Department,  1 
Neumann  Way,  Cincinnati,  OH  45215; 
telephone  (513)  552-2981,  fax  (513) 
552-2816.  This  information  may  be 
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examined  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Assistant  ^ief 
Counsel,  12  New  England  Executive 
Park,  Burlington,  MA  01803—5299;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Glorianne  Messemer,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7132,  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  89-13-51, 
Amendment  39-B425  (55  FR 1401, 
January  16, 1990),  which  is  applicable 
to  all  CFM  International  (CFMI) 
CFM56-3C-1  and  certain  CFM56-3B-2 
model  turbofan  engines,  was  published 
in  the  Federal  Register  on  October  16, 
1995  (60  FR  53550).  That  action 
proposed  to  require  removal  of 
additional  fan  blade  hardware,  thrust 
level  limitations  for  airplanes  equipped 
with  affected  engines,  and  the 
installation  of  redesigned  fan  blades  as 
a  terminating  action  to  the  thrust  level 
limitations  of  this  AD.  The  existing  AD 
requirements  for  certain  CFM56-3B-2 
engines  are  unchanged  and  carried  over 
into  this  final  rule  AD.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
(SB)  No.  737-71-1203,  Revision  10, 
dated  July  21, 1994,  and  CFMI  CFM56- 
3/-3B/-3C  SB  No.  72-543,  Revision  4, 
dated  July  29, 1992. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  states  that  incorrect 
fan  blade  part  numbers,  7M99P08, 
9527M99P09,  9527M99P10, 
9527M99P11,  and  1285M39P01  were 
added  to  compliance  paragraph  (c).  The 
FAA  concurs  and  has  revised  this  final 
rule  accordingly. 

Two  comments  support  the  rule  as 
proposed. 

Although  no  comments  were  received 
regarding  the  compliance  end-date 
noted  in  compliance  paragraph  (c),  the 
FAA  has  replaced  June  30, 1996,  with 
August  30, 1997,  based  on  the 
anticipated  effective  dale  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 


determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  289  CFMI 
CFM56-3C-1  and  CFM56-3B-2  series 
engines  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  has  been 
advised  by  the  manufactiirer  that  there 
are  no  engines  on  U.S.  registered  aircraft 
that  are  affected  by  this  AD.  Therefore, 
there  is  no  associated  cost  impact  on 
U.S.  operators  as  a  result  of  this  AD. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
“significant  regulatory  action”  under 
Executive  Order  12866;  (2)  is  not  a 
“significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ' 

Authority:  49  USC  106(g),  40113, 44701. 
§39.13  [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-6425  (55  FR 
1401,  January  16, 1990)  and  by  adding 
a  new  airworthiness  directive. 


Amendment  39-9854,  to  read  as 
follows: 

96-25-11  CFM  International:  Amendment 
39-9854.  Docket  95-ANE-47. 

Supersedes  AD  89-13-51,  Amendment 
39-6425. 

Applicability:  CFM  International  (CFMI) 
CFM56 — 3B— 2  and  CFM56— 3G— 1  model 
turbofon  engines  installed  oabut  not  limited 
to  Boeing  737  series  aircraft. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (g) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  nr  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fan  blade  failure  that  may  result 
in  complete  loss  of  power,  accomplish  the 
following: 

(a)  For  CFM56-3C-1  model  turbofan 
engines: 

(1)  Prior  to  further  flight,  remove  from 
service  stage  1  fan  disk  Part  Number  (P/N) 
335-014-511-0  that  have  operated  at 
unrestricted  CFM56-3C-1  thrust  levels  with 
fan  blade  P/N’s  9527M99P08,  9527M99P09. 
9527M99P10,  9527M99P11,  or  1285M39P01 
and  replace  with  a  serviceable  fan  disk. 

(2)  I^or  to  further  flight,  remove  fiom 
service  stage  1  fan  blade  P/N’s  9527M99P08, 
9527M99P09,  9527M99P10,  9527M99P11. 
and  1285M39P01  that  have  operated  at 
unrestricted  CFM56-3C-1  thrust  levels  and 
replace  with  a  serviceable  fan  blade. 

(b)  For  CFM56-3C-1  model  turbofen 
engines  equipped  with  fan  hlade  P/N’s 
9527M99P08,  9527M99P09,  9527M99P10. 
9527M99P11,  or  1285M39P01: 

(1)  Prior  to  further  flight,  for  aircraft  that 
have  not  already  complied  with  any  of  the 
revision  levels  3  through  10  of  Boeing 
Service  Bulletin  (SB)  No.  737-71-1203,  . 
incorporate  the  provisions  of  Boeing  SB  No: 
737-71-1203,  Revision  10,  dated  July  21, 
1994,  as  described  in  item  III  titled, 
“Accomplishment  Instructions”,  part  V, 
“Airplane  Wiring  Modification  for  Operation 
at  22,000  Pounds  Thrust  Levels  with  two 
CFM56-3C-1  Engines  Installed.” 

(2)  Prior  to  further  flight,  revise  the  engine 
limitations  section  of  the  Boeing  737-400 
series  Airplane  Flight  Manuals  (AFM)  by 
adding  the  operational  restrictions  contained 
in  Appendix  I.  This  may  be  accomplished  by 
inserting  a  copy  of  Appendix  I  of  this  AD  in 
the  AFM. 

(3)  Operate  engines  at  or  below  CFM56- 
3B-2  thrust  levels,  or  in  accordance  with  the 
limitations  contained  in  Appendix  I  of  this 
AD. 
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Appendix  I — Operational  Restrictions 
Refinenced  in  Paragraphs  (b)(2)  and 

(b)(3) 

(a)  Use  of  speed  (Nl)  values  for  take¬ 
off  and  maximum  continuous  thrust  levels  at 
CFMSe-aC-l  (23.5K)  thrust  levels  are 
restricted. 

(b)  The  following  limitations  must  be 
observed  for  all  CFM56-3C-1  (23.5K) 
operations: 

(1)  Airport  pressure  altitude  must  be  2,500 
feet  or  less  for  take-off. 

(2)  The  auto-throttle  must  be  OFF  and  the 
thnik  must  be  set  manually  for  take-off. 

(3)  Both  power  management  controls 
(PMCs)  must  be  operative  for  airplane 
dispatd. 

(4)  Maximum  take-off  thrust  for  CFM56- 
3(>1  (23. 5K)  rating  must  not  be  used  above 
5,000  feet  pressure  altitude,  or  the  5-minute 
time  limit,  whichever  occurs  first. 

(5)  Maximum  continuous  or  maximum 
climb  thrust  for  CFM56-3C-1  (23.5K)  rating 
must  not  be  used  above  10,000  feet  pressure 
altitude. 

(6)  LANDING: 

(i)  For  lading  at  destination  airport  or  for 
less  than  maximum  landing  weight  the 
CFM56-3B-2  (22K)  go-around  rating  should 
be  used. 

(ii)  Go-around  at  CFM56-3C-1  (23.5K] 
rating  should  be  used  when  returning  to 
departure  airport  or  diverting  in  an 
emergency  situation  providing  airport 

[rressure  dtitude  is  2,500  feet  or  less  and  the 
ending  weight  is  greater  than  maximum 
landing  weight 


End  of  Appendix  I 

(c)  For  CFM56-3C-1  model  turbofen 
engines  equipped  with  fen  blade  P/N*s 
9527M99P08, 9527M99P09, 9527M99P10, 
9527M99P11,  or  1285M39P01,  install  fen 
blade  P/N’s  1590M21P01, 1663M24P01, 
1663M24P02, 1663M24P03, 1663M24P04,  or 
1663M24P05  in  accordance  with  CFMI 
CFM56-3/-3B/-3C  SB  No.  72-543,  Revision 
4,  dated  July  29, 1992,  prior  to  August  30, 
1997.  The  installation  of  new  fen  blades  in 
accordance  with  this  paragraph  constitutes 
terminating  action  to  the  thrust  level 
limitations  required  by  paragraph  (b)  of  this 
AD. 

(d)  For  CFM56-3B-2  model  turbofan 
engines.  Serial  Number  (S/N)  725101, 

725102,  725103,  725104,  725105,  725107, 
725108,  725141, and  725142: 

(1)  Prior  to  further  flight,  remove  from 
service  stage  1  fen  disk  P/N  335-014-511-0 
that  have  operated  at  unrestricted  CFM56- 
3C-1  thrust  levels  with  fen  blade  P/N’s 
9527M99P08,  9527M99P09,  9527M99P10, 
9527M99P11,  or  1285M39P01  and  replace 
with  a  serviceable  fen  disk. 

(2)  Prior  to  further  flight,  remove  from 
service  stage  1  fen  blade  P/N’s  9527M99P08, 
9527M99P09, 9257M99P10,  9257M99P11, 
and  1285M39P01  that  have  operated  at 
unrestricted  CFM56-3C-1  thmst  levels  and 
replace  with  a  serviceable  fan  blade. 

Note  2:  Ground  running  for  maintenance 
purposes  should  be  conducted  in  accordance 
with  CFM56-3B-2  rating  limitations. 

(e)  Fan  disk  removal,  fen  blade  removal, 
and  airplane  wiring  modifications  done  in 


accordance  with  AD  89-13-51  satisfies  the 
corresponding  requirements  of  paragraphs 
(a),  (b),  and  (d)  of  this  AD. 

(f)  For  the  purpose  of  this  AD,  unrestricted 
CFM56-3C-1  thmst  levels  include  operation 
at  either  of  the  following: 

(1)  More  than  CFM56-3B-2  maximum 
take-off  thrust  above  5,000  feet  pressure 
altitude. 

(2)  More  than  CFM56-3B-2  maximum 
continuous  or  maximiun  climb  thrust  above 
10,000  feet  pressure  altitude. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office.  The  request  should  be 
forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Engine  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  method  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Engine  Certification  Office. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(i)  The  actions  required  by  this  AD  shall  be 
done  in  accordance  with  the  following  SBs: 


Document  No. 

\ 

Pages 

Revi¬ 

sion 

Date 

Boeing  SB  No.  737-71-1203  . . . 

1-35 

July  21, 1994. 

Total  pages;  35. 

CFMI: 

CFM56-3/-3B/-3C. 

SB  No.  72-543  . . . 

1-26 

1 

July  29, 1992 

Total  pages:  26. 

■i 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplanes, 
Publications  Department,  P.O.  Box  3707, 
Seattle,  WA  98124-2207;  telephone  (206) 
544-9058,  fax  (206)  544-9178:  and  CFM 
International,  Technical  Publications 
Department,  1  Neumann  Way,  Gncinnati, 
OH  45215;  telephone  (513)  552-2981,  fax 
(513)  552-2816.  Copies  may  be  inspected  at 
the  FAA,  New  England  Region,  Office  of  the 
Assistant  Chief  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
-  DC 

(j)  This  amendment  becomes  effective  on 
January  29, 1997. 


Issued  in  Burlington,  Massachusetts,  on 
December  4, 1996. 

James  C.  Jones, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  96-32435  Filed  12-27-96;  8:45  am) 

BILUNG  CODE  4910-13-0 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

15  CFR  Parts  730, 732, 734, 736, 738, 
740, 742, 744, 748, 750,  768, 772,  and 
774 

[Docket  No.  960918265-6366-03] 

RIN  0694-AB09 

Encryption  Items  Transferred  From  the 
U.S.  Munitions  List  to  the  Commerce 
Controi  List 

AGENCY:  Bureau  of  Export 
Administration,  Commerce. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  amends  the 
Export  Administration  Regulations 
(EAR)  by  exercising  jurisdiction  over, 
and  imposing  new  combined  national 
security  and  foreign  policy  controls  on, 
certain  encryption  items  that  were  on 
the  United  States  Mimitions  List, 
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consistent  with  Executive  Order  13026 
and  pursuant  to  the  Presidential 
Memorandum  of  that  date,  both  issued 
by  President  Clinton  on  November  15, 
1996. 

On  October  1, 1996,  the 
Administration  announced  a  plan  to 
make  it  easier  for  Americas  to  use 
stronger  encryption  products  to  protect 
their  privacy,  intellectual  property  and 
other  valuable  information.  The  plan 
envisions  a  worldwide  key  management 
infrastructure  with  the  use  of  key 
escrow  and  key  recovery  encryption 
items  to  promote  electronic  commerce 
and  seciue  communications  while 
protecting  national  security  and  public 
safety.  To  provide  for  a  transition  period 
for  the  development  of  this  key 
management  infrastructure,  this  rule 
permits  the  export  and  reexport  of  56- 
bit  key  length  DES  or  equivalent 
strength  encryption  items  under  the 
authoriJ[y  of  a  License  Exception,  if  an 
exporter  makes  satisfactory 
commitments  to  build  and/or  market 
recoverable  encryption  items  and  to 
help  build  the  supporting  international 
infr^tructiue.  This  policy  will  apply  to 
hardware  and  software. 

DATES:  Effective  Date:  This  rule  is 
effective  December  30, 1996. 

Comment  Date:  February  13, 1997. 
ADDRESSES:  Written  comments  (six 
copies)  should  be  sent  to:  Nancy  Crowe, 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  14th  Street  and 
Pennsylvania  Ave.,  N.W.,  Room  2705, 
Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Lewis,  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Telephone:  (202)  482-0092. 

SUPPLEMENTARY  INFORMATION: 
Background 

Following  upon  the  Administration’s 
October  1  announcement,  on  November 
15, 1996,  the  President  issued  the 
Memorandum  directing  that  all 
encryption  items  controlled  on  the  U.S. 
Munitions  List,  except  those  speciffcally 
designed,  developed,  configured, 
adapted,  or  modified  for  military 
applications,  be  transferred  to  the 
Commerce  Control  List.  The 
Memorandum  and  Executive  Order 
13026  (November  15, 1996,  61  FR 
58767)  also  set  forth  certain  additional 
provisions  with  respect  to  controls  on 
such  encryption  items  to  be  imposed  by 
the  Department  of  Commerce.  The 
Executive  Order  also  provides  for 
appropriate  controls  on  the  export  and 
foreign  dissemination  of  encryption 
items  controlled  on  the  U.S.  Munitions 
List  that  are  placed  on  the  Commerce 


Control  List.  In  issuing  the 
Memorandum  the  President  stated: 

Encryption  products,  when  used  outside 
the  United  States,  can  jeopardize  our  foreign 
policy  and  national  security  interests. 
Moreover,  such  products,  when  used  by 
international  criminal  organizations,  can 
threaten  the  safety  of  U.S.  citizens  here  and 
abroad,  as  well  as  the  safety  of  the  citizens 
of  other  countries.  The  exportation  of 
encryption  products  must  be  controlled  to 
further  U.S.  foreign  policy  objectives,  and 
promote  our  national  security,  including  the 
protection  of  the  safety  of  U.S.  citizens 
abroad. 

This  initiative  will  support  the  growth 
of  electronic  commerce;  increase  the 
secmity  of  the  global  information 
infr^tructure;  protect  privacy, 
intellectual  property  and  other  valuable 
information;  and  sustain  the  economic 
competitiveness  of  U.S.  encryption 
product  manufacturers  during  the 
transition  to  a  key  management 
infi:astructure.  Under  this  initiative, 
non-recoverable  encryption  items  up  to 
56-bit  key  length  DES  or  equivalent 
strength  will  to  permitted  for  export 
and  reexport  after  a  one-time  review  of 
the  strength  of  the  item  and  if  the 
exporter  makes  satisfactory 
commitments  to  build  and/or  market 
recoverable  encryption  items,  to  support 
em  international  key  management 
infrastructure.  This  policy  will  apply  to 
hardware  and  software  and  will  last 
through  December  31, 1998. 

The  initiative  addresses  important 
foreign  policy  and  national  security 
concerns  identified  by  the  President. 
Export  controls  on  cryptographic  items 
are  essential  to  controlling  the  spread 
abroad  of  powerful  encryption  products 
which  could  be  harmful  to  critical  U.S. 
national  security,  foreign  policy  and  law 
enforcement  interests.  This  initiative 
will  preserve  such  controls  and  foster 
the  development  of  a  key  management 
infrastructure  necessary  to  protect 
important  national  security,  foreign 
policy  and  law  enforcement  concerns. 

Encryption  software  can  be  used  to 
maintain  the  secrecy  of  information,  and 
thereby  may  be  used  by  persons  abroad 
to  harm  national  security,  foreign  policy 
and  law  enforcement  interests.  As  the 
President  indicated  in  E.0. 13026  and  in 
his  Memorandum  of  November  15, 

1996,  export  of  encryption  software,  like 
export  of  encryption  hardware,  is 
controlled  because  of  this  functional 
capacity  to  encrypt  information  on  a 
computer  system,  and  not  because  of 
any  informational  or  theoretical  value 
that  such  software  may  reflect,  contain, 
or  represent,  or  that  its  export  may 
convey  to  others  abroad.  For  this  reason, 
export  controls  on  encryption  software 


are  distinguished  frum  other  software 
reflated  under  the  EAR. 

^e  government  recognizes  that 
several  factors,  including  the 
development  of  common  international 
encryption  policies,  the  need  for  an 
international  key  recovery 
infrastructiue,  and  technological 
change,  will  influence  market 
development  in  key  recovery  products. 
At  the  same  time,  ^  government  is 
committed  to  a  two-year  transition 
period.  The  government  will 
continually  evaluate  progress  towards 
key  recovery  throughout  and  beyond  the 
two-year  period  and  will  tailor  the 
implementation  of  its  policies  in 
consultation  with  the  public. 

This  interim  rule  implements  the 
Administration’s  policy  on  encryption 
exports  and  reexports.  This  rule  amends 
the  Export  Administration  Regulations 
(EAR)  by  imposing  national  security  and 
foreign  policy  controls  (“El”  for 
Encryption  Items)  on  certain 
information  security  systems  and 
equipment,  cryptographic  devices, 
software  and  components  specifically 
designed  or  modified  therefor,  and 
related  technology  (“encryption  items’). 
“Encryption  items”  subject  to  the  EAR 
do  not  include  encryption  items 
specifically  designed,  developed, 
configured,  adapted  or  modified  for 
military  applications  (including 
command,  control  and  intelligence 
applications).  Such  items  remain  on  the 
U.S.  Munitions  List,  and  continue  to  be 
controlled  by  the  Department  of  State, 
Office  of  Defense  Trade  Controls.  El 
controls  apply  to  encryption  software 
transferred  from  the  U.S.  Munitions  List 
to  the  Commerce  Control  List  consistent 
with  E.0. 13026  of  November  15, 1996 
(61  FR  58767)  and  pursuant  to  the 
Presidential  Memorandum  of  the  same 
date. 

This  interim  rule  also  amends  the 
Export  Administration  Regulations  by 
requiring  a  license  for  exports  and 
reexports  to  all  destinations,  except 
Canada,  of  certain  encryption  items 
controlled  for  El  reasons.  Except  as 
otherwise  noted,  applications  will  be 
reviewed  on  a  case-by-case  basis  by 
BXA  in  conjunction  with  other  agencies 
to  determine  whether  the  export  or 
reexport  is  consistent  with  U.S.  national 
security  and  foreign  policy  interests. 
Exporters  should  allow  40  days  for  the 
processing  of  licenses,  consistent  with 
E.0. 12981.  The  licensing  policy  is  as 
follows: 

(1)  Certain  mass-market  encryption 
software.  Certain  encryption  software 
that  was  transferred  from  the  U.S. 
Munitions  List  to  the  Commerce  Control 
List  consistent  with  E.0. 13026  of 
November  15, 1996  (61  FR  58767)  and 
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pursuant  to  the  Presidential 
Memorandum  of  that  date  may  be 
released  from  “El”  controls  and  thereby 
made  eligible  for  mass  market  treatment 
after  a  one-time  BXA  review.  To 
determine  eligibility  for  mass  market 
treatment,  exporters  must  submit  a 
classiftcation  request  to  BXA.  40-bit 
mass  market  encryption  software  may 
be  eligible  for  a  7-day  review  process, 
and  company  proprietary  software  may 
be  eligible  for  15-day  processing.  See 
new  Supplement  No.  6  to  part  742  and 
§  748.3^1(3)  for  additional  information. 
Note  that  the  one-time  review  is  for  a 
determination  to  release  encryption 
software  in  object  code  only.  Exporters 
requesting  release  of  the  source  code 
should  refer  to  paragraph  (b)(3)(v)(E)  of 
Supplement  No.  6  to  part  742.  If,  after 
a  one-time  review,  BXA  determines  that 
the  software  is  released  from  El  controls, 
such  software  is  eligible  for  all 
provisions  of  the  EAR  applicable  to 
other  software,  such  as  License 
Exception  TSU  for  mass-market 
software.  If  BXA  determines  that  the 
software  is  not  released  hum  El 
controls,  a  license  is  required  for  export 
and  reexport  to  all  destinations,  except 
Canada,  and  license  applications  will  be 
considered  on  a  case-by-case  basis. 

(2)  Key  Escrow,  Key  Recovery  and 
Recoverable  encryption  software  and 
commodities.  Recovery  encryption 
software  and  equipment  controlled  for 
El  reasons  under  ECCN  5D002  or  under 
ECCN  5A002,  including  encryption 
equipment  designed  or  modified  to  use 
recovery  encryption  software,  may  be 
made  eligible  for  License  Exception  KMI 
after  a  one-time  BXA  review.  License 
Exception  KMI  is  available  for  all 
destinations  except  Cuba,  Iran,  Iraq,  . 
Libya,  North  Korea.  Syria  and  Sudan.  To 
determine  eligibility,  exporters  must 
submit  a  classification  request  to  BXA. 
Requests  for  one-time  review  of  key 
escrow  and  key  recovery  encryption 
products  will  receive  favorable 
consideration  provided  that,  prior  to  the 
export  or  reexport,  a  key  recovery  agent 
satisfactory  to  BXA  has  been  identified 
(refer  to  new  Supplement  No.  5  to  part 
742)  and  security  policies  for 
safeguarding  the  key(s)  or  other 
material/information  required  to 
decrypt  ciphertext  as  described  in 
Supplement  No.  5  to  part  742  are 
established  to  the  satisfaction  of  BXA 
and  are  maintained  after  export  or 
reexport  as  requii-ed  by  the  EAR.  If  the 
exporter  or  reexporter  intends  to  be  the 
key  recovery  agent,  then  the  exporter  or 
reexporter  must  meet  all  of  the 
requirements  of  a  key  recovery  agent 
identified  in  Supplement  No.  5  to  part 
742.  In  addition,  the  key  escrow  or  key 


recovery  system  must  meet  the  criteria 
identified  in  Supplement  No.  4  to  part 
742.  Note  that  eligibility  is  dependent 
on  continued  fulfilment*  of  the 
requirements  of  a  key  recovery  agent 
identified  in  Supplement  No.  5  to  part 
742.  Since  the  establishment  of  a  key 
management  infirastructure  and  key 
recovery  agents  may  take  some  time, 
BXA  will,  while  the  infrastructure  is 
being  built,  consider  exports  of  key 
recovery  encryption  products  which 
facilitate  establishment  of  the  key 
management  infrastructure  before  a  key 
recovery  agent  is  named,  consistent 
with  national  seciuity  and  foreign 
policy.  When  BXA  approves  su^  cases, 
exporters  of  products  described  in 
Supplement  No.  4  to  part  742  are 
required  to  furnish  the  name  of  an  agent 
by  December  31, 1998.  Requests  for  one¬ 
time  review  of  recoverable  products 
which  allow  government  officials  to 
obtain,  under  proper  legal  authority  and 
without  the  cooperation  or  knowledge 
of  the  user,  the  plaintext  of  the 
encrypted  data  and  communications 
will  also  receive  favorable 
consideration. 

(3)  Non-recovery  encryption  items  up 
to  56-bit  key  length  DES  or  equivalent 
strength  supported  by  a  satisfactory 
business  and  marketing  plan  for 
exporting  recoverable  items  and 
services.  Manufacturers  of  non-recovery 
encryption  items  up  to  56-bit  key  length 
DES  or  equivalent  strength  will  be 
permitted  to  export  and  reexport  under 
the  authority  of  License  Exception  KMI, 
provided  that  the  requirements  and 
conditions  of  the  License  Exception  are 
met.  Exporters  must  submit  a 
classification  request  for  an  initial  BXA 
review  of  the  item  and  a  satisfactory  ‘ 
business  and  marketing  plan  that 
explains  in  detail  the  steps  the  applicant 
will  take  during  the  two-year  transition 
period  beginning  January  1, 1997  to 
develop,  produce,  and/or  market 
encryption  items  and  services  with 
recoverable  features.  Producers  would 
commit  to  produce  key  recovery 
products.  Others  would  commit  to 
incorporate  such  products  into  their 
own  products  or  services.  Plans  will  be 
evaluated  in  consideration  of  good  faith 
efforts  by  the  exporter  to  promote  key 
recovery  products  and  infirastructure. 
Such  efforts  can  include:  the  scale  of 
key  recovery  research  and  development, 
product  development,  and  marketing 
plans;  significant  steps  to  reflect 
potential  customer  demand  for  key 
recovery  products  in  the  firm’s 
encryption-related  business;  and  how 
soon  a  key  recovery  agent  will  be 
identified.  Note  that  BXA  will  accept 
requests  for  classification  of  non- 


recoverable  encryption  items  up  to  56- 
bit  key  length  DES  or  equivalent 
stren^  under  this  paragraph  firom 
distributors,  re-sellers,  integrators,  and 
other  entities  that  are  not  manufacturers 
of  the  encryption  items.  The  use  of 
License  Exception  KMI  is  not  automatic; 
eligibility  must  be  renewed  every  six 
months.  Renewal  after  each  six-month 
period  will  depend  on  the  applicant’s 
adherence  to  explicit  benchmarks  and 
milestones  as  set  forth  in  the  plan 
approved  with  the  initial  classification 
request  and  amendments  as  approved 
by  BXA.  This  relaxation  of  controls  and 
use  of  License  Exception  KMI  will  last 
through  December  31, 1998.  The  plan 
submitted  with  classification  requests 
for  the  export  of  non-recoverable 
encryption  items  up  to  56-bit  key  length 
DES  or  equivalent  strength  must  include 
the  elements  in  new  Supplement  No.  7 
to  part  742.  Note  that  distributors,  re¬ 
sellers,  integrators,  and  other  entities 
that  are  not  manufacturers  of  the 
encryption  items  are  permitted  to  use 
License  Exception  K^  for  exports  and 
reexports  of  such  items  only  in 
instances  where  a  classification  has 
been  granted  to  the  manufacturer  of  the 
encryption  items.  The  authority  to  so 
export  or  reexport  will  be  for  a  time 
period  ending  on  the  same  day  the 
producer’s  authority,  to  export  or 
reexport  ends. 

Exporters  authorized  to  export  56-bit 
DES  or  equivalent  strength  non-key 
recovery  products  in  exchange  for 
commitments  to  key  recovery  will  be 
allowed  to  service  and  support  the 
customers  of  those  products  during  and 
after  the  two-year  period.  Support  and 
service  includes  maintenance  or 
replacement  of  products  to  correct 
defects  or  maintain  existing 
functionality.  It  also  includes  upgrades 
that  do  not  increase  the  strength  of  the 
encryption  in  the  product. 

Exporters  authorized  to  export  56-bit 
DES  or  equivalent  strength  non-key 
recovery  products  during  the  interim 
period  may  also  export  under  a  license 
additional  quantities  of  those  56-bit  DES 
or  equivalent  strength  non-key  recovery 
products  after  the  two-year  period  to 
existing  customers.  Such  sales  may  be 
made  to  the  customers  of  any  exporter 
that  was  authorized  to  export  such 
products  in  exchange  for  key  recovery 
commitments  during  the  two-year 
period.  The  additional  quantities  sold 
may  not  be  disproportionate  to  the 
customer’s  embedded  base. 

(4)  All  other  encryption  items — (i) 
Encryption  licensing  arrangement.  This 
is  intended  to  continue  without  change 
the  regulatory  treatment  of  the 
distribution  and  warehouse 
arrangements  currently  permitted  under 
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the  International  Traffic  in  Arms 
Regulations.  Applicants  may  submit 
license  applications  for  exports  and 
reexports  of  certain  encryption 
commodities  and  software  in  unlimited 
quantities  for  all  destinations  except 
Cuba,  Iran,  Iraq,  Libya,  North  Korea, 
Syria,  and  Sudan.  Applications  will  be 
reviewed  on  a  case-by-case  basis. 
Encryption  licensing  arrangements  may 
be  approved  with  extended  validity 
periods  specified  by  the  applicant  in 
block  #24  on  Form  BXA-748P.  In 
addition,  the  applicant  must  specify  the 
sales  territory  and  classes  of  end-users. 
Such  licenses  may  require  the  license 
holder  to  report  to  BXA  certain 
information  such  as  item  description, 
quantity,  value,  and  end-user  name  and 
address. 

(ii)  Applications  for  encryption  items 
not  authorized  under  an  encryption 
licensing  arrangement.  Applications  for 
the  export  and  reexport  of  all  other 
encryption  items  will  be  considered  on 
a  case-by-case  basis. 

(5)  Applications  for  encryption 
technology.  Applications  for  the  export 
and  reexport  of  encryption  technology 
will  be  considered  on  a  case-by-case 
basis. 

Note  that  all  “El”  encr3q)tion  items 
are  not  subject  to  any  mandatory  foreign 
availability  procedures  of  the  EAA  or 
the  EAR.  In  section  1(a)  of  Executive 
Order  13026,  the  President  states: 

1  have  determined  that  the  export  of 
encryption  products  described  in  this  section 
may  harm  national  security  and  foreign 
policy  interests  even  where  comparable 
products  are  or  appear  to  be  available  from 
sources  outside  the  United  States,  and  that 
facts  and  questions  concerning  the  foreign 
availability  of  such  encryption  products 
cannot  be  subject  to  public  disclosure  or 
judicial  review  without  revealing  or 
implicating  classified  information  that  could 
harm  United  States  national  security  and 
foreign  policy  interests.  Accordingly,  section 
4(c)  and  6(h)(2)-(4)  of  the  Export 
Administration  Act  of  1979  (“the  EAA”) 

*  *  *,  all  other  analogous  provisions  of  the 
EAA  relating  to  foreign  availability,  and  the 
regulations  in  the  EAR  relating  to  such  EAA 
provisions,  shall  not  be  applicable  with 
respect  to  export  controls  on  such  encryption 
products. 

This  interim  rule  amends  part  768, 
Foreign  Availability,  to  make  cldar  that 
the  provisions  of  that  part  do  not  apply 
to  encryption  items  transferred  to  the 
Commerce  Control  List. 

This  interim  rule  also  amends  part 
734  to  exclude  encryption  items 
transferred  from  the  U.S.  Munitions  List 
to  the  Commerce  Control  List  consistent 
with  E.O.  13026  (61  FR  58767, 
November  15, 1996)  and  pursuant  to  the 
Presidential  Mbmorandum  of  that  date 
from  the  de  minimis  provisions  for 


items  exported  from  abroad.  This  rule 
also  amends  part  734  of  the  EAR  to 
reflect  that  encryption  software 
controlled  for  El  reasons  imder  ECCN 
5D002  that  has  been  transferred  to  the 
Elepartment  of  Commerce  from  the 
Department  of  State  by  Presidential 
Memorandum  will  be  subject  to  the  EAR 
even  when  publicly  available.  A  printed 
book  or  other  printed  material  setting 
forth  encryption  source  code  is  not  itself 
subject  to  the  EAR  (see  §  734.3(b)(2)). 
However,  notwithstanding  §  734.3(b)(2), 
encryption  source  code  in  electronic 
form  or  media  (e.g.,  computer  diskette 
or  CD  ROM)  remains  subject  to  the  EAR 
(see  §  734.3(b)(3)).  The  administration 
continues  to  review  whether  and  to 
what  extent  scannable  encryption 
source  or  object  code  in  printed  form 
should  be  subject  to  the  EAR  and : 
reserves  the  option  to  impose  export 
controls  on  such  software  for  national 
security  and  foreign  policy  reasons. 

Note  that  there  is  a  new  definition  of 
“export  of  encryption  source  code  and 
object  code  software”  (see  §  734.2(b)(9)). 

This  rule  creates  a  new  License 
Exception  KMI  for  exports  of  certain 
encryption  software  and  equipment. 

This  rule  also  amends  part  740  and 
Supplement  No.  2  to  part  774  to  reflect 
that  encryption  software  will  not  be 
eligible  for  “mass  market”  treatment 
under  the  General  Software  Note  or  for 
export  as  beta-test  software  under 
License  Exception  BETA  unless  released 
from  El  controls  through  a  one-time 
BXA  review  (refer  to  new  Supplement 
No.  6  to  part  742).  Encryption  items 
transferred  firom  the  USML  to  the  CCL 
prior  to  November  15, 1996  are  not 
controlled  for  El  reasons.  Note  that 
License  Exception  TMP  is  available  for 
temporary  exports  and  reexports  of 
encryption  items  except  under  the 
provisions  for  beta-test  software. 

License  Exceptions  TMP  and  BAG 
effectively  replace  the  Department  of 
State’s  personal  use  exemption. 

Software  and  technology  that  was 
controlled  by  the  Department  of 
Commerce  prior  to  December  30, 1996 
are  not  affected  by  this  rule  and  will 
continue  to  be  eligible  for  the  publicly 
available  treatment.  Software  controlled 
by  the  Department  of  Commerce  prior  to 
December  30, 1996  will  continue  to  be 
eligible  for  mass  market  treatment  under 
the  General  Software  Note,  and  License 
Exception  TSU  for  mass-market 
software. 

For  purposes  of  this  rule,  “recovery 
encryption  products”  refers  to 
encryption  products  (including 
software)  that  allow  govenunent 
officials  to  obtain  under  proper  legal 
authority  and  without  the  cooperation 
or  knowledge  of  the  user,  the  plaintext 


of  encrypted  data  and  communications. 
Such  products  fulfill  the  objectives  of 
the  Administration’s  encryption  policy. 
Other  approaches  to  access  and  recovery 
m^  be  defined  in  the  future. 

This  interim  rule  also  amends  part 
742  to  reflect  the  new  combined 
national  security  and  foreign  policy 
controls  imposed  by  this  rule,  and  adds 
a  new  Supplement  No.  4  titled  “Key 
Escrow  or  Key  Recovery  Products 
Criteria”  that  includes  product  criteria, 
a  new  Supplement  No.  5  titled  “Key 
Escrow  or  Key  Recovery  Agent  Criteria, 
Security  Policies,  and  Key  Escrow  or 
Key  Recovery  Procedures”  that  includes 
interim  requirements  for  key  recovery 
agents,  a  new  Supplement  No.  6  titled 
“Guidelines  for  Submitting  a 
Classification  Request  for  a  Mass  Market 
Software  Product  that  contains 
Encryption”  that  includes  the  criteria 
for  the  one-time  review  of  classification 
requests  for  release  of  certain  encryption 
software  ft'om  El  controls,  and  a  new 
Supplement  No.  7  titled  “Review 
Criteria  for  Exporter  Key  Escrow  or  Key 
Recovery  Development  Plans.” 

This  interim  rule  also  amends  part 
744  to  add  a  general  prohibition  in 
§  744.9  with  respect  to  technical 
assistance  in  the  development  or 
manufacture  abroad  of  encryption 
commodities  and  software  controlled  for 
El  reasons  and  makes  conforming 
changes  throughout  the  EAR. 

This  interim  rule  makes  conforming 
changes  in  part  748  for  classification 
requests,  amends  part  750  of  the  EAR  to 
reflect  the  Department  of  Justice  role  in 
the  review  of  encryption  license 
applications,  adds  new  definitions  to 
part  772,  and  amends  the  Commerce 
Control  List  (Supplement  No.  1  to  part 
774)  by  adding  new  El  controls  under 
ECCNs  5A002,  5D002,  and  5E002  for 
commodities,  software  and  technology 
that  are  placed  under  Commerce 
Department  jurisdiction,  consistent  with 
E.O.  13026,  by  Presidential 
Memorandum. 

In  certain  cases,  semiannual  reporting 
requirements  on  quantities  shipped  and 
country  of  destination  will  be  imposed 
on  exporters,  in  order  to  allow  the 
United  States  to  fulfill  the  reporting 
requirements  of  its  international 
obligations,  such  as  the  Wassenaar 
Arrangement. 

The  scope  of  controls  on  the  release 
to  foreign  nationals  of  technology  and 
software  subject  t#  the  EAR  may  be 
amended  in«  separate  Federal  Register 
Notice. 

This  rule  involves  no  new  curtailment 
,of  exports,  because  the  transfer  or 
removal  of  items  from  the  United  States 
Munitions  List  to  the  CCL  maintains  a 
continuity  of  controls.  Therefore,  the 
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provisions  regarding  the  impact  of  new 
controls  do  not  apply,  and  contract 
sanctity  also  does  not  apply  to  this 
imposition  of  controls. 

U.S.  persons  holding  valid  USML 
licenses  and  other  approvals  issued  by 
the  Department  of  State  prior  to 
December  30, 1996  may  ship  remaining 
balances  authorized  by  such  licenses  or 
approvals  imder  the  authority  of  the 
EAR  by  hling  Shippers  Export 
Declarations  (SEDs)  with  District 
Directors  of  Customs,  citing  this  Federal 
Register  Notice  and  the  State 
Department  license  number.  Such 
shipments  shall  be  in  accordance  with 
the  terms  and  conditions,  including  the 
expiration  date,  existing  at  the  time  of 
issuance  of  the  State  license.  Any 
reports  required  for  distribution  and 
other  types  of  agreements  previously 
authorized  by  the  Department  of  State, 
valid  at  the  time  of  this  publication, 
should  be  henceforth  submitted  to  the 
Elepartment  of  Commerce.  Actions 
pending  at  the  Department  of  State  on 
Decemher  30, 1996,  including  pending 
license  applications,  must  be  refiled 
with  the  liepartment  of  Commerce. 
Export  violations,  including  the  terms 
and  conditions  of  export,  shall  hereafter 
constitute  a  violation  of  the  EAR. 

Consistent  with  the  provisions  of 
section  6  of  the  Export  Administration 
Act.  a  foreign  policy  report  was 
submitted  to  Congress  on  December  24, 
1996,  notifying  the  Congress  of  the 
Department’s  intention  to  impose 
controls  on  certain  information  security 
systems  and  equipment,  cryptographic 
devices,  software  and  components 
specifically  designed  or  modified 
therefor,  and  related  technology  that 
will  be  controlled  on  the  CCL  and  that 
will  be  subject  to  new  control 
procedures. 

Although  the  Export  Administration 
Act  (EAA)  expired  on  August  20, 1994, 
the  President  invoked  the  International 
Emergency  Economic  Powers  Act  and 
continued  in  effect,  to  the  extent 
permitted  by  law,  the  provisions  of  the 
EAA  and  the  EAR  in  Executive  Order 
12924  of  August  19, 1994,  notice  of 
August  15, 1995  (60  FR  42767),  and 
notice  of  August  14, 1996  (60  FR  42527). 

Rulemaking  Requirements 

1.  This  interim  rule  has  been 
determined  to  be  significant  for 
purposes  of  E.0. 12866.  A  cost  benefit 
analysis  has  been  prepared  and  is 
available  upon  request  by  contacting 
James  A.  Lewis  at  (202)  482-0092. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to.  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subj^ 


to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currently  valid  0MB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.).  These  collections  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  numbers 
0694-0048  and  0694-0088.  This  rule 
also  contains  a  new  collection.-of- 
information  requirement  subject  to  the 
PRA  that  has  received  emergency 
approval  under  OMB  control  number 
0694-0104.  The  new  information 
requirement  and  estimated  public 
burden  hours  include:  marketing  plans 
(40  hours  each);  semiannual  progress 
reports  (8  hours  each);  safeguard 
procedures  (4  hours);  recordkeeping  (2 
hours);  and  annual  reports  (4  hoursX 
These  estimates  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the 
collections  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  the  burden,  to 
OMB  Desk  Officer,  New  Executive 
Office  Building,  Washington,  DC  20503. 

3.  This  rule  aoes  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  interim  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportunity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  set/.)  are 
not  applicable. 

However,  because  of  the  importance 
of  the  issues  raised  by  these  regulations, 
this  rule  is  issued  in  interim  form  and 
comments  will  be  considered  in  the 
development  of  final  regulations. 
Accordingly,  the  Department 
encourages  interested  persons  who  wish 
to  comment  to  do  so  at  the  earliest 
possible  time  to  permit  the  fullest 
consideration  of  their  views. 


Ifie  period  for  submission  of 
comments  will  close  February  13, 1997. 
The  Department  will  consider  all 
comiAents  received  before  the  close  of 
the  comment  period  in  developing  final 
regulations.  Comments  received  after 
the  end  of  the  comment  period  will  be 
considered  if  possible,  but  their 
consideration  cannot  be  assured.  The 
E)epartment  will  not  accept  public 
comments  accompanied  by  a  request 
that  a  part  or  all  of  the  material  be 
treated  confidentially  because  of  its 
business  proprietary  nature  or  for  any 
other  reason.  The  Department  will 
return  such  comments  and  materials  to 
the  person  submitting  the  comments 
and  will  not  consider  them  in  the 
development  of  final  regulations.  All 
public  comments  on  these  regulations 
will  be  a  matter  of  public  record  and 
will  be  available  for  public  inspection 
and  copying.  In  the  interest  of  accuracy 
and  completeness,  the  Department 
retires  comments  in  written  form. 

Oral  comments  must  be  followed  by 
written  memoranda,  which  will  also  be 
a  matter  of  public  record  and  will  be 
available  for  public  review  and  copying. 
Commimications  from  agencies  of  the 
United  States  Government  or  foreign 
governments  will  not  be  made  available 
fo^ublic  inspection. 

Tne  public  record  concerning  these 
regulations  will  be  maintained  in  the 
Bureau  of  Export  Administration 
Freedom  of  Information  Records 
Inspection  Facility,  Room  4525, 
Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20230.  Records  in  this 
facility,  including  written  public 
comments  and  memoranda 
summarizing  the  substance  of  oral 
communications,  may  be  inspected  and 
copied  in  accordance  with  regulations 
published  in  Part  4  of  Title  15  of  the 
Code  of  Federal  Regulations. 

Information  about  the  inspection  and 
copying  of  records  at  the  facility  may  be 
obtained  fi'om  Margaret  Cornejo,  Bureau 
of  Export  Administration  Freedom  of 
Information  Officer,  at  the  above 
address  or  by  calling  (202)  482-5653. 

This  rule  has  been  determined  to  be 
a  major  rule  as  defined  in  5  U.S.C. 

§  804(2)  for  purposes  of  Congressional 
review  under  5  U.S.C.  ch.  8. 
Notwithstanding  5  U.S.C.  §  801(a)(3), 
this  rule  is  effective  December  30, 1996 
pursuant  to  authority  at  5  U.S.C. 

§  808(2)  as  there  is  good  cause  to  waive 
the  requirement  to  provide  notice  and 
public  procedxu^  thereon.  This  action 
implements  an  Administration  initiative 
that  is  intended  to  protect  the  national 
security  and  foreign  policy  interests  of 
the  United  States  and  streamlines  export 
controls  for  encryption  items.  Therefore, 
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notice  and  public  procedure  that  would 
delay  implementation  of  this  rule  is 
contrary  to  the  public  interest. 

List  of  Subjects 
15  CFR  Part  730 

Administrative  practice  and 
procedure,  Advisory  committees. 
Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Strategic 
and  critical  materials. 

15  CFR  Parts  732,  740,  748,  750,  and 
768 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 
Reporting  and  Record  keeping 
requirements. 

15  CFR  Part  734 

Administrative  practice  and 
procedure.  Exports,  Foreign  trade. 

15  CFR  Parts  736,  738,  742,  772,  and 
774 

Exports,  Foreign  trade. 

15  CFR  Part  744 

Exports,  Foreign  trade.  Reporting  and 
Recordkeeping  requirements. 

Accordingly,  parts  730,  732,  734,  736, 
738,  740,  742,  744,  748,  750,  768,  772, 
and  774  of  the  Export  Administration 
Regulations  (15  CFR  Parts  730-799)  are 
amended  as  follows: 

1.  The  authority  citation  fpr  15  CFR 
part  730  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.\  50 
U.S.C  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e):  18  U.S.C.  2510  et  seq.-,  22  U.S.C. 
287c:  22  U.S.C.  3201  et  seq.-,  22  U.S.C.  6004; 
Sec.  201,  Pub.  L.  104-58, 109  Stat.  557  (30 
U.S.C.  185(s));  30  U.S.C.  185(u):  42  U.S.C. 
2139a:  42  U.S.C.  6212;  43  U.S.C.  1354;  46 
U.S.C  app.  466c:  50  U.S.C.  app.  5;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.0. 11912,  41  FR  15825,  3  CFR,  1976 
Comp.,  p.  114;  E.0. 12002, 42  FR  35623,  3 
CFR,  1977  Comp.,  p.l33;  E.O.  12058, 43  FR 
20947,  3  CFR,  1978  Comp.,  p.  179;  E.O. 
12214,  45  FR  29783,  3  CFR,  1980  Comp.,  p. 
256;  E.O.  12851,  58  FR  33181,  3  CFR,  1993 
Comp.,  p.  608;  E.O.  12867,  58  FR  51747,  3 
CFR,  1993  Comp.,  p.  649;  E.O.  12918,  59  FR 
28205,  3  CFR,  1994  Comp.,  p.  899;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.O.  12938,  59  FR  59099,  3  CFR,  1994 
Comp.,  p.  950;  Executive  Order  13026 
(November  W,  1996,  61  FR  58767);  Notice  of 
August  15,’ 1995  (60  FR  42767,  August  17, 
1995);  and  Notice  of  August  14, 1996  (61  FR 
42527);  E.O.  12981  (60  FR  62981). 

2.  The  authority  citation  for  15  CFR 
parts  732,  736,  740,  748,  768,  and  772 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Executive  Order 
13026  (November  15, 1996, 61  FR  58767) 
Notice  of  August  15, 1995  (60  FR  42767, 


August  17, 1995);  and  Notice  of  August  14, 
1996  (61  FR  42527). 

3.  The  authority  citation  for  15  CFR 
part  734  is  revised  to  rea(>as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  et  seq.;  E.O.  12924,  59  FR  43437, 

3  CFR,  1994  Comp.,  p.  917;  E.O.  12938,  59 
FR  59099,  3  CFR,  1994  Comp.,  p.  950; 
Executive  Order  13026  (November  15, 1996, 
61  FR  58767);  Notice  of  August  15, 1995  (60 
FR  42767,  August  17, 1995);  and  Notice  of 
August  14, 1996  (61  FR  42527). 

4.  The  authority  citation  for  15  CFR 
parts  738  and  774  is  revised  to  read  as 
follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C 
287c;  22  U.S.C  3201  etseq.;  22  U.S.C.  6004; 
Sec.  201,  Pub.  L.  104-58, 109  Stat.  557  (30 
U.S.C  185(s));  30  U.S.C.  185(u):  42  U.S.C. 
2139a:  42  U.S.C.  6212;  43  U.S.C.  1354;  46 
U.S.C  app.  466c:  50  U.S.C.  app.  5;  E.O. 

12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  Executive  Order  13026  (November  15, 
1996, 61  FR  58767);  Notice  of  August  15, 

1995  (60  FR  42767,  August  17, 1995);  and 
Notice  of  August  14, 1996  (61  FR  42527). 

5.  The  authority  citation  for  15  CFR 
part  742  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 

22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  E.O. 
12058, 43  FR  20947,  3  CFR,  1978  Comp.,  p. 
179;  E.O.  12851,  58  FR  33181,  3  CFR,  1993 
Comp.,  p.  608;  E.O.  12924,  59  FR  43437,  3 
CFR,  1994  Comp.,  p.  917;  E.O.  12938,  59  FR 
59099,  3  CFR,  1994  Comp.,  p.  950;  Executive 
Order  13026  (November  15, 1996, 61  FR 
58767);  Notice  of  August  15, 1995  (60  FR 
42767,  August  17, 1995);  and  Notice  of 
August  14, 1996  (61  FR  42527). 

6.  The  authority  citation  for  15  CFR 
part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  22  U.S.C.  3201  etseq.; 

42  U.S.C.  2139a:  E.O.  12053,  43  FR  20947,  3 
CFR,  1978  Comp.,  p.  179;  E.O.  12851,  58  FR 
33181,  3  CFR,  1993  Comp.,  p.  608;  E.O. 
12924,  59  FR  43437,  3  CFR,  1994  Comp.,  p. 
917;  E.0. 12938,  59  FR  59099,  3  CFR,  1994 
Comp.,  p.  950;  Notice  of  August  15, 1995  (60 
FR  42767,  August  17, 1995);  and  Notice  of 
August  14, 1996  (61  FR  42527). 

7.  The  authority  citation  for  15  CFR 
part  750  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C  1701  etseq.;  E.O.  12924,  59  FR  43437, 
3  CFR,  1994  Comp.,  p.  917;  Executive  Order 
13026  (November  15, 1996, 61  FR  58767); 
Notice  of  August  15, 1995  (60  FR  42767, 
August  17, 1995);  E.O.  12981, 60  FR  62981; 
and  Notice  of  August  14, 1996  (61  FR  42527). 

PART  730— [AMENDED] 

8.  Section  730.5  is  amended  by 
adding  a  new  sentence  to  the  end  of 
paragraph  (d)  to  read  as  follows: 

§  730.5  Coverage  of  more  than  exports. 

*  *  *  *  * 


(d)  *  *  *  The  EAR  also  restrict 
technical  assistance  by  U.S.  persons 
with  respect  to  encryption  commodities 
or  software. 

PART  732— [AMENDED] 

9.  Section  732.2  is  amended  by 
adding  two  new  sentences  at  the  end  of 
tlie  introductory  text  to  paragraph  (b) 
and  by  adding  two  new  sentences  at  the 
end  of  the  introductory  text  to 
paragraph  (d)  to  read  as  follows: 

§  732.2  Steps  regarding  scope  of  the  EAR. 
***** 

(b)  *  *  *  Note  that  encryption 
software  controlled  for  El  reasons  under 
ECCN  5D002  on  the  Commerce  Control 
List  (refer  to  Supplement  No.l  to  Part 
774  of  the  EAR)  shall  be  subject  to  the 
EAR  even  if  publicly  available. 
Accordingly,  the  provisions  of  the  EAR 
concerning  the  public  availability  of 
items  are  not  applicable  to  encryption 
items  controlled  for  “El”  reasons  under 
ECCN  5D002. 

*  *  *  *  *  « 

(d)  *  *  *  Note  that  encryption  items 
controlled  for  El  reasons  under  ECCN 
5A002  or  ECCN  5D002  on  the 
Commerce  Control  List  (refer  to 
Supplement  No.l  to  Part  774  of  the 
EAR)  shall  be  subject  to  the  EAR  even 
if  they  incorporate  less  than  the  de 
minimis  level  of  U.S.  content. 
Accordingly,  the  provisions  of  the  EAR 
concerning  de  minimis  levels  are  not 
applicable  to  encryption  items 
controlled  for  “El”  reasons  imder  ECCN 
5A002,  ECCN  5D002.  or  ECCN  5E002. 

*  '  *  *  *  * 

10.  Section  732.3  is  amended  by 
adding  two  new  sentences  to  the  end  of 
paragraph  (e)(2)  to  read  as  follows: 

§  73Z2  Steps  regarding  the  ten  general 
prohibitions. 

***** 

{e)  Step  10:  Foreign-made  items 
incorporating  U.S.-origin  items  and  the 
de  minimis  rule.  *-  *  * 

(2)  *  *  *  Note  that  encryption  items 
controlled  for  El  reasons  under  ECCN 
5A002  or  ECCN  5D002  on  the 
Commerce  Control  List  (refer  to 
Supplement  No.l  to  Part  774  of  the 
EAR)  shall  be  subject  to  the  EAR  even 
if  they  incorporate  less  than  the  de 
minimis  level  of  U.S.  content. 
Accordingly,  the  provisions  of  the  EAR 
concerning  de  minimis  levels  are  not 
applicable  to  encryption  items 
controlled  for  “El”  reasons  under  ECCN 
5A002,  ECCN  5D002,  or  ECCN  5E002. 

PART  734— [AMENDED] 

11.  Section  734.2  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2) 
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introductory  text  and  by  adding  a  new 
paragraph  (b)(9)  to  read  as  follows: 

§734.2  Important  EAR  terms  and 
prindplea. 

***** 

(b)  Export  and  reexport — (1) 

Definition  of  export.  "Export”  means  an 
actual  shipment  or  transmission  of 
items  subject  to  the  EAR  out  of  the 
United  States,  or  release  of  technology 
or  software  subject  to  the  EAR  to  a 
foreign  national  in  the  United  States,  as 
described  in  paragraph  (b)(2)(ii)  of  this 
section.  See  part  772  of  the  EAR  for  the 
definition  that  applies  to  exports  of 
satellites  subject  to  the  EAR.  See 
paragraph  (b)(9)  of  this  section  for  the 
definition  that  applies  to  exports  of 
encryption  soiurce  code  and  object  code 
software  subject  to  the  EAR. 

(2)  Export  of  technology  or  software. 
(See  paragraph  (b)(9)  for  provisions  that 
apply  to  encryption  source  code  and 
object  code  software.)  “Export”  of 
technology  or  software,  excluding 
encryption  software  subject  to  “El” 
controls,  includes: 
***** 

(9)  Export  of  encryption  source  code 
and  object  code  software,  (i)  For 
piuposes  of  the  EAR,  the  export  of 
encryption  source  code  and  object  code 
software  means: 

(A)  An  actual  shipment,  transfer,  or 
transmission  out  of  the  United  States 
(see  also  paragraph  (b)(9)(ii)  of  this 
section);  or 

(B)  A  transfer  of  such  software  in  the 
United  States  to  an  embassy  or  affiliate 
of  a  foreign  country. 

(ii)  The  export  of  encryption  source 
code  and  object  code  software 
controlled  for  El  reasons  under  ECCN 
5D002  on  the  Commerce  Control  List 
(see  Supplement  No.  1  to  part  774  of  the 
EAR)  includes  downloading,  or  causing 
the  downloading  of,  such  software  to 
locations  (including  electronic  bulletin 
boards,  Internet  file  transfer  protocol, 
and  World  Wide  Web  sites)  outside  the 
U.S.,  or  making  such  software  available 
for  transfer  outside  the  United  States, 
over  wire,  cable,  radio,  electromagnetic, 
photooptical,  photoelectric  or  other 
comparable  communications  facilities 
accessible  to  persons  outside  the  United 
States,  including  transfers  from 
electronic  bulletin  boards,  Internet  file 
transfer  protocol  and  World  Wide  Web 
sites,  unless  the  person  making  the 
software  available  takes  precautions 
adequate  to  prevent  unauthorized 
transfer  of  such  code  outside  the  United 
States.  Such  precautions  shall  include: 

(A)  Ensuring  that  the  facility  ^m 
which  the  software  is  available  controls 
the  access  to  and  transfers  of  such 
software  through  such  measures  as: 


(1)  The  access  control  system,  either 
through  automated  means  or  human 
intervention,  checks  the  address  of 
every  system  requesting  or  receiving  a 
transfer  and  verifies  that  such  systems 
are  located  within  the  United  States: 

(2)  The  access  control  system, 
provides  every  requesting  or  receiving 
party  with  notice  that  the  transfer 
includes  or  would  include 
cryptographic  software  subject  to  export 
controls  under  the  Export 
Administration  Act,  and  that  anyone 
receiving  such  a  transfer  cannot  export 
the  software  without  a  license;  and 

(3)  Every  party  requesting  or  receiving 
a  transfer  of  such  software  must 
acknowledge  affirmatively  that  he  or  she 
imderstands  that  the  cryptographic 
software  is  subject  to  export  controls 
under  the  Export  Administration  Act 
and  that  anyone  receiving  the  transfer 
cannot  export  the  software  without  a 
license;  or 

(B)  Taking  other  precautions, 
approved  in  writing  by  the  Bureau  of 
Export  Administration,  to  prevent 
transfer  of  such  software  outside  the 
U.S.  without  a  license. 

12.  Section  734.3  is  amended  by 
revising  paragraph  (b)(3)  and  by  adding 
a  note  to  paragraphs  ffi)(2)  and  (b)(3)  to 
read  as  follows: 

§  734.3  Items  subject  to  the  EAR. 
***** 

(b)  *  *  * 

(3)  Publicly  available  technology  and 
software,  except  software  controlled  for 
El  reasons  under  ECCN  5D002  on  the 
Commerce  Control  List,  that: 

(i)  Are  already  published  or  will  be 
published  as  described  in  §  734.7  of  this 
part; 

(ii)  Arise  during,  or  result  from, 
fundamental  research,  as  described  in 
§  734.8  of  this  part; 

(iii)  Are  educational,  as  described  in 
§  734.9  of  this  part; 

(iv)  Are  included  in  certain  patent 
applications,  as  described  in  §  734.10  of 
this  part. 

Note  to  paragraphs  (b)(2)  and  (b)(3)  of  this 
section:  A  printed  book  or  other  printed 
material  setting  forth  encryption  source  code 
is  not  itself  subject  to  the  EAR  (see 
§  734.3(b)(2)).  However,  notwithstanding 
§  734.3(b)(2),  encryption  source  code  in 
electronic  form  or  media  (e.g.,  computer 
diskette  or  CD  ROM)  remains  subject  to  the 
EAR  (see  §  734.3(b)(3)). 
***** 

13.  Section  734.4  is  amended  by 
revising  paragraph  (b)  and  revising 
paragraph  (h)  to  read  as  follows: 

§  734.4  De  minimis  U.S.  content 
***** 


(b)  There  is  no  de  minimis  level  for 
the  reexport  of  foreign-origin  items  that 
incorporate  the  following: 

(1)  Items  controlled  by  ECCN 
9A004.a;  or 

(2)  “Information  security”  systems 
and  equipment,  cryptographic  devices, 
software  and  components  specifically 
designed  or  modified  therefor,  and 
related  technology  controlled  for  “El” 
reasons  under  ECCN,  5A002  ECCN 
5D002,  and  5E002.  Certain  mass  market 
encryption  software  may  become 
eligible  for  de  minimis  only  after  a  one¬ 
time  BXA  review  (refer  to 

§  742.15(b)(1)). 

***** 

(h)  Notwithstanding  the  provisions  of 
paragraphs  (c)  and  (d)  of  this  section, 
U.S.-origin  technology  controlled  by 
ECCN  9E003a.l  through  a.l2,  and  .f,  and 
related  controls,  and  encryption 
software  controlled  for  “El”  reasons 
under  ECCN  5D002  or  encryption 
technology  controlled  for  “El”  reasons 
under  EC^  5E002  do  not  lose  their 
U.S.-origin  when  redrawn,  used, 
consulted,  or  otherwise  commingled 
abroad  in  any  respect  with  other 
software  or  technology  of  any  other 
origin.  Therefore,  any  subsequent  or 
similar  software  or  technology  prepared 
or  engineered  abroad  for  the  design, 
construction,  operation,  or  maintenance 
of  any  plant  or  equipment,  or  part 
thereof,  which  is  based  on  or  uses  any 
such  U.S.-origin  software  or  technology 
is  subject  to  the  EAR. 

14.  Section  734.5  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  734.5  Activities  of  U.S.  and  foreign 
persons  subject  to  the  EAR. 
***** 

(c)  Technical  assistance  by  U.S. 
persons  with  respect  to  encryption 
commodities  or  software  as  described  in 
§744.9  of  the  EAR. 

15.  Section  734.7  is  amended  by 
revising  paragraph  (b)  and  by  adding 
paragraph  (c)  to  read  as  follows: 

§  734.7  Published  Information  and 
software. 

***** 

(b)  Software  and  information  is 
published  when  it  is  available  for 
general  distribution  either  for  free  or  at 
a  price  that  does  not  exceed  the  cost  of 
reproduction  and  distribution.  See 
Supplement  No.  1  to  this  part. 

Questions  G(l)  through  G(3). 

(c)  Notwithstanding  paragraphs  (a) 
and  (b)  of  this  section,  note  that 
encryption  software  controlled  under 
ECCN  5D002  for  “El”  reasons  on  the 
Commerce  Control  List  (refer  to 
Supplement  No.  1  to  part  774  of  the 
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EAR)  remains  subject  to  the  EAR  even 
when  publicly  available. 

16.  Section  734.8  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  734.8  Information  resulting  from 
fundamental  research. 

(a)  *  *  *  Note  that  the  provisions  of 
this  section  do  not  apply  to  encryption 
software  controlled  under  ECCN  50002 
for  “El”  reasons  on  the  Commerce 
Control  List  (refer  to  Supplement  No.  1 
to  part  774  of  the  EAR). 
***** 

17.  Section  734.9  is  revised  to  read  as 
follows: 

§734.9  Educational  Information. 

“Educational  information”  referred  to 
in  §  734.3(b)(3)(iii)  of  this  part  is  not 
subject  to  the  EAR  if  it  is  released  by 
instruction  in  catalog  courses  and 
associated  teaching  laboratories  of 
academic  institutions.  Dissertation 
research  is  discussed  in  §  734.8(b)  of 
this  part.  (Refer  to  Supplement  No.  1  to 
this  part.  Question  C(l)  through  C(6)). 
Note  that  the  provisions  of  this  section 
do  not  apply  to  encryption  software 
controlled  under  ECCN  5D002  for  “El” 
reasons  on  the  Commerce  Control  List 
(refer  to  Supplement  No,  1  to  part  774 
of  the  EAR). 

18.  Supplement  No.l  to  Part  734  is 
amended  by  revising  the  introductory 
paragraph  to  read  as  follows: 

Supplement  No.  1  to  Part  734 — 
Questions  and  Answers — ^Technology 
and  Software  Subject  to  the  EAR 

This  Supplement  No.  1  contains 
explanatory  questions  and  answers 
relating  to  teclmology  and  software  that 
is  subject  to  the  EAR.  It  is  intended  to 
give  the  public  guidance  in 
understanding  how  BXA  interprets  this 
part,  but  is  only  illustrative,  not 
comprehensive.  In  addition,  facts  or 
circumstances  that  differ  in  any  material 
way  from  those  set  forth  in  the 
questions  or  answers  will  be  considered 
under  the  applicable  provisions  of  the 
EAR.  Exporters  should  note  that  the 
provisions  of  this  supplement  do  not 
apply  to  encryption  software  (including 
source  code)  transferred  from  the  U.S. 
Munitions  List  to  the  Commerce  Control 
List  consistent  with  E.0. 13026  of 
November  15, 1996  (61  FR  58767)  and 
pursuant  to  the  Presidential 
Memorandum  of  that  date.  See  §  742.15 
of  the  EAR.  This  Supplement  is  divided 
into  nine  sections  according  to  topic  as 
follows: 

***** 


PART  736-[AMENDED] 

19.  Section  736.2  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

§  736.2  General  prohibitions  and 
determination  of  applicability. 

*  *  '  *  *  * 

(7)  General  Prohibition  Seven — 
Support  of  Certain  Activities  by  U.S. 
persons — (i)  Support  of  Proliferation 
Activities  (U.S.  Person  Proliferation 
Activity).  If  you  are  a  U.S.  Person  as  that 
term  is  defined  in  §  744.6(c)  of  the  EAR, 
you  may  not  engage  in  any  activities 
prohibited  by  §  744.6  (a)  or  (b)  of  the 
EAR  which  prohibits  the  performance, 
without  a  license  from  BXA,  of  certain 
financing,  contracting,  service,  support, 
transportation,  freight  forwarding,  or 
emplo)anent  that  you  know  will  assist 
in  certain  proliferation  activities 
described  further  in  part  744  of  the  EAR. 
There  are  no  License  Exceptions  to  this 
General  Prohibition  Seven  in  part  740  of 
the  EAR  unless  specifically  authorized 
in  that  part. 

(ii)  You  may  not,  without  a  license 
from  BXA,  provide  certain  technical 
assistance  to  foreign  persons  with 
respect  to  encryption  items,  as 
described  in  §  744.9  of  the  EAR. 
***** 

PART  738— {AMENDED] 

§7382  [Amended] 

20.  Section  738.2  is  amended  by 
adding  “El  Encryption  Items”  in 
alphabetical  order  to  the  list  of  Reasons 
for  Control  in  paragraph  (d)(2)(i)(A). 

PART  740— [AMENDED] 

21.  Part  740  is  amended  by 
redesignating  §§  740.8  through  740.15  as 
§§  740.9  through  740.16  and  by  adding 

a  new  §  740.8  to  read  as  follows: 

§  740.8  Key  management  Infrastructure. 

(a)  Scope.  License  Exception  KMI 
authorizes  the  export  and  reexport  of 
certain  encryption  software  and 
equipment. 

(b)  Eligible  software  and  equipment — 
(1)  Recovery  encryption  items.  Eligible 
items  are  recovery  encryption  software 
and  equipment  controlled  under  ECCNs 
5D002  or  5A002  made  eligible  as  a 
result  of  a  one-time  BXA  review.  You 
may  initiate  this  review  by  submitting  a 
classification  request  for  your  product 
in  accordance  with  paragraph  (d)(1)  of 
this  section. 

(2)  Non-recoverable  encryption  items. 
Eligible  items  are  56-bit  DES  or 
equivalent  strength  non-key  recovery 
software  and  equipment  controlled 
under  ECCNs  5D002  or  5A002  made 


eligible  as  a  result  of  a  one-time  BXA 
review.  You  may  initiate  this  review  by 
submitting  a  classification  request  for 
your  product  in  accordance  with 
paragraph  (d)(2)  of  this  section. 

(c)  Eligible  destinations.  License 
Exception  KMI  is  available  for  all 
destinations,  except  Cuba,  Libya,  North 
Korea,  Iraq,  Iran,  S^a,  and  Sudan. 

(d)  Additional  eligibility 
requirements — (1)  Recovery  encryption 
items.  Classification  requests  for 
recovery  encryption  software  and 
equipment  must  meet  the  following 
criteria: 

(1)  Key  escrow  and  key  recovery 
products.  (A)  Key  escrow  and  key 
recovery  products  must  meet  the  criteria 
identified  in  Supplement  No.  4  to  part 
742  of  the  EAR; 

(B)  Key  recovery  agents  must  meet  the 
cnteria  identified  in  Supplement  No.  5 
to  part  742  of  the  EAR; 

(C)  Key  recovery  agents  must 
implement  the  security  policies  and  key 
esCTOw/key  recovery  procedures 
identified  in  Supplement  No.  5  to  part 
742  of  the  EAR; 

(D)  Key  recovery  agents  must  comply 
witli  all  applicable  EAR  Record  keeping 
requirements,  including  record 
retention  requirements;  and 

(E)  Key  recovery  agents  must  carry  out 
the  key  holding  obligations  as  approved 
by  BXA,  and  any  violation  of  any  of  the 
key  holding  obligations  shall  also 
constitute  a  violation  of  the  EAR.  Note 
that  the  key  recovery  agent’s  continuing 
compliance  with  key  recovery  ageht 
requirements  and  key  safeguard 
procedures  is  a  condition  for  use  of 
License  Exception  KMI.  The  exporter  or 
reexporter,  whether  that  person  is  the 
key  recovery  agent  or  not,  must  submit 

a  new  classification  request  to  BXA  if 
there  are  any  changes  (e.g.,  termination, 
replacement,  additions)  to  the 
previously  approved  key  recovery  agent. 

(ii)  Other  recoverable  encryption 
items.  Requests  for  one-time  review  of 
recoverable  products  which  allow 
government  officials  to  obtain,  under 
proper  legal  authority  and  without  the 
cooperation  or  knowledge  of  the  user, 
the  plaintext  of  the  encrypted  data  and 
commimications  will  receive  favorable 
consideration. 

(2)  Non-recoverable  encryption  items. 
Upon  approval  of  your  classification 
request  submitted  in  accordance  with 
this  paragraph  (d)(2),  you  will  become 
eligible  to  use  License  Exception  KMI 
for  six  months.  In  order  to  continue 
using  this  License  Exception,  you  must 
renew  your  eligibility  by  submitting  the 
progress  report  described  in  paragraph 
(d)(2)(ii)  of  this  section.  Classification 
requests  for  56-bit  DES  or  equivalent 
strength  non-key  recovery  software  and 
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equipment  must  meet  the  following 
criteria: 

(i)  Initial  request  must  be  submitted 
with  a  business  plan  that  explains  in 
detail  the  steps  the  applicant  will  take 
during  the  two-year  transition  period 
according  to  the  criteria  identified  in 
Supplement  No.  7  to  part  742  of  the 
EAR; 

(ii)  Renewal  for  use  of  this  License 
Exception  is  contingent  upon  progress 
reports  sent  to  BXA  every  six  months 
and  the  applicant’s  adherence  to 
benchmarlu  and  milestones  as  set  forth 
in  the  plan  submitted  for  the  initial 
classification  request. 

(iii)  Applicants  may  inform  their 
authorized  distributors  that  an  approved 
classification  and  plan  has  been  granted 
to  them  and  the  distributors’  authority 
to  so  export  or  reexport  will  be  for  a 
time  period  ending  on  the  same  day  the 
applicant’s  authority  to  export  or 
reexport  ends. 

(e)  Reporting  requirements.  (1)  You 
must  provide  semiannual  reports  to 
BXA  identifying: 

(1)  Ultimate  consignee;  specific  end- 
user  name  and  address,  if  available;  and 
country  of  ultimate  destination;  and 

(ii)  (^antities  of  each  encryption  item 
shipped. 

(2)  You  must  submit  reports  no  later 
than  March  1  and  no  later  than 
September  1  of  any  given  year. 

22.  Newly  designated  §  740.9  is 
amended  by  revising  paragraph  (c)(3)  to 
read  as  follows: 

§  740.9  Temporary  imports,  exports,  and 
reexports  (TMP). 

***** 

(c)  *  *  * 

(3)  Exports  of  beta  test  software.  All 
software  that  is  controlled  by  the 
Commerce  Control  List  (Supplement 
No.  1  to  part  774  of  the  EAR),  and  imder 
Commerce  licensing  jurisdiction,  is 
eligible  for  export  and  reexport,  subject 
to  the  restrictions  of  this  paragraph, 
except  encryption  software  controlled 
for  El  reasons  under  ECCN  5D002. 
Certain  encryption  software  may 
become  eligible  after  a  one-time  BXA 
review  (refer  to  §  742.15(b)(1)  of  the 
EAR). 

***** 

23.  Newly  designated  §  740.11  is 
amended  by  revising  paragraphs 
(b)(2)(iii)  and  (b)(2)(iv)  to  read  as 
follows: 

§  740.1 1  Governments  and  international 
organizations  (GOV). 
***** 

(b)  *  «  * 

(2)  •  *  * 

(iii)  Items  for  official  use  within 
national  territory  by  agencies  of 


cooperating  governments.  This  License 
Exception  is  available  for  all  items 
consigned  to  and  for  the  official  use  of 
any  agency  of  a  cooperating  government 
within  the  territory  of  any  cooperating 
government,  except: 

(A)  Computers  with  a  CTP  greater 
than  10,000  MTOPS  when  destined  for 
Argentina,  Hong  Kong,  South  Korea, 
Singapore  or  Taiwan; 

(B)  items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  and 
biological  warfare  (CB),  or  nuclear 
no^roliferation  (NP)  reasons; 

(C)  Regional  stability  items  controlled 
under  Export  Control  Classification 
Numbers  (ECCNs)  6A002,  6A003, 

6D102,  6E001,  6E002,  7D001,  7E001, 
7E002,  and  7E101  as  described  in 

§  742.6(a)(1)  of  the  EAR;  or 

(D)  Encryption  items  controlled  for  El 
reasons  as  described  in  the  Commerce 
Control  List. 

(iv)  Diplomatic  and  consular  missions 
of  a  cooperating  government.  This 
License' Exception  is  available  for  all 
items  consigned  to  and  for  the  official 
use  of  a  diplomatic  or  consular  mission 
of  a  cooperating  government  located  in 
any  country  in  Country  Group  B  (see 
Supplement  No.  1  to  part  740),  except: 

(A)  Computers  with  a  CTP  greater 
than  10,000  MTOPS  when  destined  for 
Argentina,  Hong  Kong,  South  Korea, 
Singapore  or  Taiwan; 

(B)  Items  identified  on  the  Commerce 
Control  List  as  controlled  for  missile 
technology  (MT),  chemical  €uid 
biological  warfare  (CB),  or  nuclear 
no^roliferation  (NP)  reasons; 

(C)  Regional  stability  items  controlled 
under  Export  Control  Classification 
Numbers  (ECCNs)  6A002,  6A003, 

6D102,  6E001,  6E002,  7D001,  7E001, 
7E002,  and  7E101  as  described  in 

§  742.6(a)(1)  of  the  EAR;  or 

(D)  Encryption  items  controlled  for  El 
reasons  as  described  in  the  Commerce 
Control  List. 

***** 

24.  Newly  designated  §  740.13  is 
amended  by  revising  paragraph  (d)(2)  to 
r^d  as  follows: 


§  740.1 3  Technology  and  software- 
unrestricted  (TSU). 


(d)  *  *  * 

(2)  Software  not  eligible  for  this 
License  Exception.  This  License 
Exception  is  not  available  for  encryption 
software  controlled  for  “El”  reasons 
under  ECCN  5D002.  (Refer  to 
§§  742.15(b)(1)  and  748.3(b)  of  the  EAR 
for  information  on  item  classifications 
regarding  a  one-time  BXA  review  for 
release  from  El  controls.) 
***** 


PART  742— [AMENDED] 

25.  Part  742  is  amended  by  revising 
§  742.15  to  read  as  follows: 

§742.15  Encryption  items. 

Encryption  items  can  be  used  to 
maintain  the  secrecy  of  information,  and 
thereby  may  be  used  by  persons  abroad 
to  harm  national  security,  foreign  policy 
and  law  enforcement  interests.  As  the 
President  indicated  in  E.0. 13026  and  in 
his  Memorandum  of  November  15, 

1996,  export  of  encryption  software,  like 
export  of  encryption  hardware,  is 
controlled  because  of  this  functional 
capacity  to  encrypt  information  on  a 
computer  system,  and  not  because  of 
any  informational  or  theoretical  value 
that  such  software  may  reflect,  contain, 
or  represent,  or  that  its  export  may 
convey  to  others  abroad.  For  this  reason, 
export  controls  on  encryption  software 
are  distinguished  from  controls  on  other 
software  regulated  under  the  EAR. 

(a)  License  requirements.  Licenses  are 
required  for  all  destinations,  except 
Canada,  for  ECCNs  having  an  “El”  (for 
“encryption  items”)  under  the 
“Control(s)”  paragraph.  Such  items 
include:  encryption  commodities 
controlled  under  ECCN  5A002; 
encryption  software  controlled  under 
ECCN  5D002;  and  encryption 
technology  controlled  under  ECCN 
5E002.  (Refer  to  part  772  of  the  EAR  for 
the  definition  of  “encryption  items’). 

For  encryption  items  previously  on  the 
U.S.  Munitions  List  and  currently 
authorized  for  export  or  reexport  under 
a  State  Department  license,  distribution 
arrangement  or  any  other  authority  of 
the  State  Department,  U.S.  persons 
holding  valid  USML  licenses  and  other 
approvals  issued  by  the  Department  of 
State  prior  to  December  30, 1996  may 
ship  remaining  balances  authorized  by 
such  licenses  or  approvals  under  the 
authority  of  the  EAR  by  filing  Shippers 
Export  Declarations  (SEDs)  with  District 
Directors  of  Customs,  citing  the 
provisions  of  this  section  effective  on 
December  30, 1996  and  the  State 
Department  license  number.  Such 
shipments  shall  be  in  accordance  with 
the  terms  and  conditions,  including  the 
expiration  date,  existing  at  the  time  of 
issuance  of  the  State  license.  Violations 
of  such  authorizations,  terms  and  ' 
conditions  constitute  violations  of  the 
EAR.  Any  reports  required  for 
distribution  and  other  types  of 
agreements  previously  authorized  by  the 
Department  of  State,  valid  prior  to 
December  30, 1996,  should  be 
henceforth  submitted  to  BXA  at  the 
following  address:  Office  of  Strategic 
Trade  and  Foreign  Policy  Controls, 
Bureau  of  Export  Administration, 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations  68581 


Department  of  Commerce,  14th  Street 
and  Pennsylvania  Avo.,  N.W.,  Room 
2705,  Washingtoni  D.C.  20230. 

(b)  Licensing  policy.  The  following 
licensing  policies  apply  to  items 
identified  in  paragraph  (a)  of  this 
section.  This  section  refers  you  to 
Supplements  No.  4,  No.  5,  and  No.  7  to 
this  part  742.  For  purposes  of  these 
supplements,  “products”  refers  to 
commodities  and  software.  Except  as 
otherwise  noted,  applications  will  be 
reviewed  on  a  case-by-case  basis  by 
BXA,  in  conjunction  with  other 
agencies,  to  determine  whether  the 
export  or  reexport  is  consistent  with 
U.S.  national  security  and  foreign  policy 
interests. 

(1)  Certain  mass-market  encryption 
software.  Consistent  with  E.0. 13026  of 
November  15, 1996  (61  FR  58767), 
certain  encryption  software  that  was 
transferred  from  the  U.S.  Munitions  List 
to  the  Commerce  Control  List  pursuant 
to  the  Presidential  Memorandum  of 
November  15, 1996  may  be  released 
from  “El”  controls  and  thereby  made 
eligible  for  mass  market  treatment  after 
a  one-time  review.  To  determine 
eligibility  for  mass  market  treatment, 
exporters  must  submit  a  classification 
request  to  BXA.  40-bit  mass  market 
encryption  software  may  be  eligible  for 
a  7-day  review  process,  and  company 
proprietary  software  may  be  eligible  for 
15-day  processing.  Refer  to  Supplement 
No.  6  to  part  742  and  §  748.3(b)(3)  of  the 
EAR  for  additional  information.  Note 
that  the  one-time  review  is  for  a 
determination  to  release  encryption 
software  in  object  code  only  unless 
otherwise  specifically  requested. 
Exporters  requesting  release  of  the 
source  code  should  refer  to  paragraph 
(b)(3)(v)(E)  df  Supplement  No.  6  to  part 
742.  If,  after  a  one-time  review,  BXA 
determines  that  the  software  is  released 
from  El  controls,  such  software  is 
eligible  for  all  provisions  of  the  EAR 
applicable  to  other  software,  such  as 
License  Exception  TSU  for  mass-market 
software.  If  BXA  determines  that  the 
software  is  not  released  from  El 
controls,  a  license  is  required  for  export 
and  reexport  to  ail  destinations,  except 
Canada,  and  license  applications  will  be 
considered  on  a  case-by-case  basis. 

(2)  Key  Escrow,  Key  Recovery  and 
Recoverable  encryption  software  and 
commodities.  Recovery  encryption 
software  and  equipment  controlled  for 
El  reasons  under  ECCN  5E)002  or  under 
ECCN  5A002,  including  encryption 
equipment  designed  or  modified  to  use 
recovery  encryption  software,  may  be 
made  eligible  for  license  exception  KMI 
after  a  one-time  BXA  review.  License 
Exception  KMI  is  available  for  all 
destinations  except  Cuba,  Iran,  Iraq, 


Libya,  North  Korea,  Syria  and  Sudan.  To 
determine  eligibility,  exporters  must 
submit  a  classification  request  to  BXA. 
Requests  for  one-time  review  of  key 
escrow  and  key  recovery  encryption 
items  will  receive  favorable 
consideration  provided  that,  prior  to  the 
export  or  reexport,  a  key  recovery  agent 
satisfactory  to  BXA  has  been  identified 
(refer  to  Supplement  No.  5  to  part  742) 
and  security  policies  for  safeguarding 
the  key(s)  or  other  material/information 
required  to  decrypt  ciphertext  as 
described  in  Supplement  No.  5  to  part 
742  are  established  to  the  satisfaction  of 
BXA  and  are  maintained  after  export  or 
reexport  as  required  by  the  EAR.  If  the 
exporter  or  reexporter  intends  to  be  the 
key  recovery  agent,  then  the  exporter  or 
reexporter  must  meet  all  of  the 
requirements  of  a  key  recovery  agent 
identified  in  Supplement  No.  5  to  part 
742.  In  addition,  the  key  escrow  or  key 
recovery  system  must  meet  the  criteria 
identified  in  Supplement  No.  4  to  part 
742.  Note  that  eligibility  is  dependent 
on  continued  fulfilment  of  the 
requirements  of  a  key  recovery  agent 
identified  in  Supplement  No.  5  to  part 
742.  Since  the  establishment  of  a  key 
management  infrastructure  and  key 
recovery  agents  may  take  some  time, 
BXA  will,  while  the  infrastructure  is 
being  built,  consider  requests  for 
eligibility  to  export  key  recovery 
encryption  products  which  facilitate 
establishment  of  the  key  management 
infrastructure  before  a  key  recovery 
agent  is  named,  consistent  wi^  national 
security  and  foreign  policy.  When  BXA 
approves  such  cases,  exporters  of 
products  described  in  Supplement  No.  4 
to  part  742  are  required  to  furnish  the 
name  of  an  agent  by  December  31, 1998. 
Requests  for  one-time  review  of 
recoverable  products  which  allow 
government  officials  to  obtain,  under 
proper  legal  authority  and  without  the 
cooperation  or  knowledge  of  the  user, 
the  plaintext  of  the  encrypted  data  and 
commimications  will  receive  favorable 
consideration. 

(3)  Non-recovery  encryption  items  up 
to  56-bit  key  length  DES  or  equivalent 
strength  supported  by  a  satisfactory 
business  and  marketing  plan  for 
exporting  recoverable  items  and 
services,  (i)  Manufacturers  of  non¬ 
recovery  encryption  items  up  to  56-bit 
key  length  DES  or  equivalent  strength 
will  be  permitted  to  export  and  reexport 
under  the  authority  of  License 
Exception  KMI  provided  that  the 
requirements  and  conditions  of  the 
License  Exception  are  met.  Exporters 
must  submit  a  classification  request  for 
an  initial  BXA  review  of  the  item  and 
a  satisfactory  business  and  marketing 


plan  that  explains  in  detail  the  steps  the 
applicant  will  take  during  the  two-year 
transition  period  beginning  January  1, 
1997  to  develop,  produce,  and/or 
market  encryption  items  and  services 
with  recoverable  features. 

Manufacturers  would  commit  to 
produce  key  recovery  products.  Others 
would  commit  to  incorporate  such 
products  into  their  own  products  or 
services.  Such  efforts  can  include:  the 
scale  of  key  recovery  research  and 
development,  product  development, 
and  marketing  plans;  significant  steps  to 
reflect  potential  customer  demand  for 
key  recovery  products  in  the  firm’s 
encryption-related  business;  and  how 
soon  a  key  recovery  agent  will  be 
identified.  Note  that  BXA  will  accept 
requests  for  classification  of  non- 
recoverabie  encryption  items  up  to  56- 
bit  key  length  DES  or  equivalent 
strength  under  this  paragraph  from 
distributors,  re-sellers,  integrators,  and 
other  entities  that  are  not  manufacturers 
of  the  encryption  items.  The  use  of 
License  Exception  KMI  is  not  automatic; 
eligibility  must  be  renewed  every  six 
months.  Renewal  after  each  six-month 
period  will  depend  on  the  applicant’s 
adherence  to  explicit  benchmarks  and 
milestones  as  set  forth  in  the  plan 
approved  with  the  initial  license 
classification  and  amendments  as 
approved  by  BXA.  This  relaxation  of 
controls  and  use  of  License  Exception 
KMI  will  last  through  December  31, 
1998.  The  plan  submitted  with 
classifications  for  the  export  of  non- 
recoverable  encryption  items  up  to  56- 
bit  key  length  DES  or  equivalent 
stren^  must  include  the  elements  in 
Supplement  No.  7  to  part  742. 

(ii)  BXA  will  make  a  determination  on 
such  classification  requests  within  15 
days  of  receipt.  Exports  and  reexports  of 
non-recoverable  encryption  items  up  to 
56-bit  key  length  DES  or  equivalent 
strength  will  be  authorized  under  the 
provisions  of  License  Exception  KMI, 
contingent  upon  BXA’s  review  emd 
approval  of  a  satisfactory  progress  report 
related  to  the  ongoing  plan  submitted  by 
the  applicant.  The  applicant  must 
submit  a  letter  to  BXA  every  six  months 
requesting  approval  of  the  progress 
report.  Note  that  distributors,  re-sellers, 
integrators,  or  other  entities  that  are  not 
manufacturers  of  the  encryption  items 
are  permitted  to  use  License  Exception 
KMI  for  exports  and  reexports  of  such 
items  only  in  instances  where  a 
classification  has  been  granted  to  the 
manufacturer  of  the  encryption  items  or 
a  classification  has  been  granted  to  the 
distributors,  re-sellers,  integrators,  or 
other  entities.  The  authority  to  so  export 
or  reexport  will  be  for  a  time  period 
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ending  on  the  same  day  the  producer’s 
authority  to  export  or  reexport  ends. 

(4)  All  other  encryption  items — (i) 
Encryption  licensing  arrangement. 
Applicants  may  submit  license 
applications  for  exports  and  reexports  of 
certain  encryption  commodities  and 
software  in  imlimited  quantities  for  all 
destinations  except,  Cuba.  Iran,  Iraq. 
Libya,  North  Korea,  Syria,  and  Sudan. 
Applications  will  be  reviewed  on  a  case- 
by-case  basis.  Encryption  licensing 
arrangements  may  be  approved  with 
extended  validity  peric^s  specified  by 
the  applicant  in  block  #24  on  Form 
BXA-748P.  In  addition,  the  applicant 
must  specify  the  sales  territory  and 
classes  of  end-users.  Such  licenses  may 
reqiiire  the  license  holder  to  report  to 
BXA  certain  information  such  as  item 
description,  quantity,  value,  and  end- 
user  name  and  addr^. 

(ii)  Applications  for  encryption  items 
not  auAorized  under  an  encryption 
licensing  arrangement.  Applications  for 
the  export  and  reexport  of  all  other 
encryption  items  will  be  considered  on 
a  case-by-case  basis. 

(5)  Applications  for  encryption 
technology.  Applications  for  the  export 
and  reexport  of  encryption  technology 
will  be  considered  on  a  case-by-case 
basis. 

(c)  Contract  sanctity.  Contract  sanctity 
provisions  are  not  available  for  license 
applications  reviewed  under  this 
section. 

(d)  [Reserved] 

26.  Part  742  is  amended  by  revising 
Supplement  No.  4  and  Supplement  No. 
5,  and  by  adding  a  new  Supplement  No. 
6  and  a  new  Supplement  No.  7  to  read 
as  follows: 

Suppl^ent  No.  4  to  Part  742 — Key  Escrow 
or  Key  Recovery  Products  Criteria 

Key  Recovery  Feature 

(1)  The  keyis)  or  other  material/ 
information  required  to  decrypt  ciphertext 
shall  be  accessible  through  a  key  recovery 
feature. 

(2)  The  product’s  cryptographic  functions 
shall  be  inoperable  until  the  key(s)  or  other 
material/information  required  to  decrypt 
ciphertext  is  recoverable  by  government 
officials  under  proper  legal  authority  and 
without  the  cooperation  or  knowledge  of  the 
user. 

(3)  The  output  of  the  product  shall 
automatically  include,  in  an  accessible 
format  and  with  a  reasonable  frequency,  the 
identity  of  the  key  recovery  agent(s)  and 
information  sufficient  for  the  key  recovery 
agent(s)  to  identify  the  key(s)  or  other 
material/information  required  to  decrypt  the 
ciphertext. 

(4)  The  product’s  key  recovery  functions 
shall  allow  access  to  the  key(s)  or  other 
material/information  needed  to  decrypt  the 
ciphertext  regardless  of  whether  the  product 
generated  or  received  the  ciphertext 


(5)  The  product’s  key  recovery  functions 
shall  allow  for  the  recovery  of  all  required 
decryption  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
during  a  period  of  authorized  access  without 
requiring  repeated  presentations  of  access 
authorization  to  the  key  recovery  agentfs). 

Interoperability  Feature 

(6)  The  product’s  cryptographic  functions 
may  interomrate  with: 

(i)  Other  key  recovery  products  that  meet 
these  criteria,  and  shall  not  interoperate  with 
products  whose  key  recovery  feature  has 
been  altered,  bypassed,  disabled,  or 
otherwise  rendered  inoperative;  and 

(ii)  Non-key  recovery  products  only  when 
the  key  recovery  product  permits  access  to 
the  key(s)  or  other  material/information 
needed  to  decrypt  ciphertext  generated  or 
received  (i.e.,  one  direction  at  a  minimum)  by 
the  key  recovery  product. 

Design,  Implementation  and  Operational 
Assurance  ^ 

(7)  The  product  shall  be  resistant  to  efforts 
to  disable  or  circirmvent  the  attributes 
described  in  criteria  one  through  six. 

(8)  The  product’s  cryptographic  function’s 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext  shall  be  escrowed  with 
a  key  recovery  agent(s)  (who  may  be  a  key 
recovery  agent(s)  internal  to  the  user’s 
organization)  acceptable  to  BXA,  pursuant  to 
the  criteria  in  Supplement  No.  5  to  Part  742. 
Since  the  establishment  of  a  key  management 
infrastructure  and  key  recovery  agents  may 
take  some  time,  BXA  will,  while  the 
infrastructure  is  being  built,  consider  exports 
of  key  recovery  encryption  products  which 
fricilitate  establishment  of  the  key 
management  infrastructure  before  a  key 
recovery  agent  is  named. 

Exporters  of  products  described  in  this 
Supplement  No.  4  to  part  742  are  required  to 
furnish  the  name  of  an  agent  by  December  31, 
1998. 

Stqiplement  No.  5  to  Part  742 — Key  Escrow 
or  Key  Recovery  Agent  Criteria,  Security 
Policies,  and  Key  Escrow  or  Key  Recovery 
Procedures 

Key  Escrow  or  Key  Recovery  Agent 
Requirements;  Security  Policies;  Key  Escrow 
or  Key  Recovery  Procedures 

This  Supplement  sets  forth  criteria  that  the 
Department  of  Commerce  will  use  to  approve 
key  recovery  agents  to  support  approval  of 
the  export  or  reexport  of  key  recovery 
encryption  items  controlled  for  El  reasons 
under  ECCNs  5A002  and  5D002.  Any 
arrangements  between  the  exporter  or 
reexporter  and  the  key  recovery  agent  must 
reflect  the  provisions  contained  in  this 
Supplement  in  a  manner  satisfactory  to  BXA, 
in  conjunction  with  other  agencies.  This 
Supplement  outlines  the  criteria  for 
employing  key  recovery  agent  personnel  for 
key  recovery  procediues.  An  applicant  for 
eligibility  to  export  or  reexport  key  recovery 
items  shall  provide,  or  cause  the  proposed 
key  recovery  agent  to  provide,  to  BXA 
sufficient  information  concerning  any 
proposed  key  recovery  agent  arrangements  to 
permit  BXA’s  evaluation  of  the  key  recovery 
agent’s  security  policies,  key  recovery 


procedures,  and  suitability  and 
trustworthiness  to  maintain  the 
confidentiality  of  the  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
The  key  recovery  agent,  who  must  be 
approved  by  BXA,  may  be  the  applicant  for 
the  classification  request  When  ffiere  is  no 
key  recovery  agent  involved,  or  the  customer 
will  self-escrow  abroad,  with  or  without  a 
legal  obligation  to  the  exporter,  the  customer 
must  be  approved  by  BXA.  BXA  retains  the 
right,  in  addition  to  any  other  remedies,  to 
revoke  eligibility  for  License  Exception  KMI 
if  BXA  determines  that  a  key  recovery  agent 
no  longer  meets  these  criteria.  The 
requirements  related  to  the  suitability  and 
trustworthiness,  security  policies,  and  key 
recovery  procedures  of  the  key  recovery 
agent  shall  be  made  terms  and  conditions  of 
the  License  Exception  for  key  recovery  items. 
BXA  shall  require  the  key  recovery  agent  to 
provide  a  representation  that  it  will  comply 
with  such  terms  and  conditions. 

Note:  Use  of  key  recovery  agents  located 
outside  the  U.S.  is  permitted  if  acceptable  to 
BXA  in  consultation  with  the  host 
government,  as  appropriate. 

I.  Key  Recovery  Agent  Requirements 

(l)(a)  A  key  recovery  agent  must  identify 
by  name,  date  and  place  of  birth,  and  social 
security  number,  individual(s)  who: 

(1)  Is/are  directly  involved  in  the  escrowing 
of  key(s)  or  other  material/information 
required  to  decrypt  ciphertext;  or 

(ii)  Have  access  to  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext,  or 

(iii)  Have  access  to  information  concerning 
requests  for  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext;  or 

(iv)  Respond  to  requests  for  key(s)  or  other 
material/information  required  to  decr5rpt 
ciphertext;  or 

(v)  Is/are  in  control  of  the  key  recovery 
agent  and  have  access  or  authority  to  obtain 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext,  and 

(b)  Must  certify  that  such  individual(s) 
meet  the  requirements  of  the  following 
paragraphs  (b)(i)  or  (b)(ii).  BXA  reserves  the 
right  to  determine  at  any  time  the  suitability 
and  trustworthiness  of  such  individual(s). 
Evidence  of  an  individual’s  suitability  and 
trustworthiness  shall  include: 

(ij  Information  indicating  that  the 
individual(s): 

(A)  Has  no  criminal  convictions  of  any 
kind  or  pending  criminal  charges  of  any 
kind; 

(B)  Has  not  breached  fiduciary 
responsibilities  (e.g.,  has  not  violated  any 
surety  or  performance  bonds);  and 

(C)  Has  favorable  results  of  a  credit  check; 
or, 

(ii)  Information  that  the  individual(s)  has 
an  active  U.S.  government  security  clearance 
of  Secret  or  hi^er  issued  or  updated  within 
the  last  five  years. 

(2)  The  key  recovery  agent  shall  timely 
disclose  to  BXA  when  an  individual  no 
longer  meets  the  requirements  of  paragraphs 
I.(l)(b)(i)or(ii). 

(3)  A  key  recovery  agent  must,  to  remain 
eligible  for  License  Exception  KMI,  identify 
to  BXA  by  name,  date  and  place  of  birth,  and 
social  security  number  any  new  individual(s) 
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who  will  assume  the  responsibilities  set  forth 
in  paragraph  I.(lKa)  of  this  Supplement. 
Before  that  individual(s)  assumes  such 
responsibilities,  the  key  recovery  agent  must 
certify  to  BXA  that  the  individual(s)  meets 
the  criteria  set  forth  in  subparagraphs 

I. (l)(b)(i)  or  (b)(ii)  of  this  Supplement.  BXA 
reserves  the  right  to  determine  at  any  time 
the  suitability  and  trustworthiness  of  such 
personnel. 

(4)  If  ownership  or  control  of  aTtey 
recovery  agent  is  transferred,  no  export  may 
take  place  imder  previously  issued  approvals 
until  the  successor  key  recovery  agent 
complies  with  the  criteria  of  this 
Supplement. 

(5)  Key  recovery  agents  shall  submit 
suitable  evidence  of  the  key  recovery  agent’s 
corporate  viability  and  financial 
responsibility  (e.g.,  a  certihcate  of  good 
standing  horn  the  state  of  incorporation, 
credit  reports,  and  errors/omissions 
insurance). 

(6)  Key  recovery  agents  shall  disclose  to 
BXA  any  of  the  following  which  have 
occuned  within  the  ten  years  prior  to  the 
application; 

(a)  Federal  or  state  felony  convictions  of 
the  business; 

(b)  Material  adverse  civil  fraud  judgments 
or  settlements;  and 

(c)  Debarments  from  federal,  state,  ot  local 
government  contracting. 

The  applicant  shall  also  timely  disclose  to 
BXA  the  occurrence  of  any  of  the  foregoing 
during  the  use  of  License  Exception  KMI. 

(7)  Key  recovery  agent(s)  shall  designate  an 
individual(s)  to  be  the  security  and 
operations  officerfs). 

(8)  A  key  recovery  agent  may  be  internal 
to  a  user’s  organization  and  may  consist  of 
one  or  more  individuals.  BXA  may  approve 
such  key  recovery  agents  if  sufficient 
information  is  provided  to  demonstrate  that 
appropriate  safeguards  will  be  employed  in 
handling  key  recovery  requests  from 
government  entities.  These  safeguards  should 
ensure:  the  key  recovery  agent’s  structural 
independence  from  the  rest  of  the 
organization;  security;  and  confidentiality. 

II.  Security  Policies 

(1)  Key  recovery  agents  must  implement 
security  policies  that  assure  the 
confidentiality,  integrity,  and  availability  of 
the  key(s)  or  other  material/information 
required  for  decryption  of  the  ciphertext. 

(a)  Procedures  to  assure  confidentiality 
shall  include: 

(i)  Encrypting  all  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
while  in  storage,  transmission,  or  transfer;  or 

(ii)  Applying  reasonable  measures  to  limit 
access  to  the  database  (e.g.  using  keyed  or 
combination  locks  on  the  entrances  to  escrow 
facilities  and  limiting  the  personnel  with 
knowledge  of  or  access  to  the  keys/ 
combinations). 

(b)  Procedures  to  assure  the  integrity  of  the 
database  (i.e.  assuring  the  key(s)  and  other 
material/information  required  to  decrypt 
ciphertext  are  protected  against  unauthorized 
changes)  shall  include  the  use  of  access 
controls  such  as  database  password  controls, 
digital  signatures,  system  auditing,  and 
physical  access  restrictions. 


(c)  Procedures  to  assure  the  availability  of 
the  database  (i.e.  assuring  that  key(s)  and 
other  material/infr>rmation  required  to 
decrypt  ciphertext  are  retrievable  at  any  time) 
shall  include  system  redundance,  physical 
security,  and  the  use  of  cryptography  to 
control  access. 

(2)  Policies  and  procedures  shall  be 
designed  and  operated  so  that  a  failure  by  a 
single  person,  procedure,  or  mechanism  does 
not  compromise  the  confidentiality,  integrity 
and  availability  of  key(s)or  other  material/ 
information  required  to  decrypt  ciphertext. 
Security  policies  and  procedures  may 
include,  but  are  not  limited  to,  multi-person 
control  of  access  to  recoverable  keys,  split 
keys,  and  back-up  capabilities. 

(3)  Key  recovery  agents  shall  implement 
policies  that  protect  against  unauthorized 
disclosure  of  information  regarding  whose 
encryption  material  is  stored,  the  fact  that 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext  was  requested  or 
provided,  and  the  identity  of  a  requester. 
Procedures  to  assure  the  confidentiality  of 
this  information  shall  include  those 
described  in  paragraph  II.(l)(a)  of  this 
supplement 

(4)  Key  recovery  agents  shall  provide  to 
BXA  prompt  notice  of  a  compromise  of  a 
security  policy  or  of  the  confidentiality  of 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext. 

in.  Key  Recovery  Procedures 

(1)  Key  recovery  agents  shall  maintain  the 
ability  to  make  the  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext 
available  until  notified  otherwise  by  BXA. 
Key  recovery  agents  shall  make  requested 
key(s)  or  other  material/information  required 
to  decrypt  ciphertext  available,  to  the  extent 
required  by  the  request,  within  two  hours 
from  the  time  they  receive  a  request  from  a 
government  agency  acting  under  appropriate 
legal  authority. 

(2)  Key  recovery  agents  shall  maintain  data 
regarding  key  recovery  requests  received, 
release  of  key(s)  or  other  material/ 
information  required  to  decrypt  ciphertext, 
database  changes,  system  administration 
access,  and  dates  of  such  events  for  purposes 
of  audits  by  BXA. 

(3)  The  key  recovery  agent  must  transfer  all 
key  recovery  equipment,  key(s)  and/or  other 
material/information  required  to  decrypt 
ciphertext,  key  recovery  database,  and  all 
administrative  information  necessary  to  its 
key  recovery  operations  to  another  key 
recovery  agent  approved  by  BXA  in  the  event 
that: 

(a)  The  key  recovery  agent  dissolves  or 
otherwise  terminates  escrowing  operations, 
or 

(b)  BXA  determines  that  there  is  a  risk  of 
such  dissolution  or  termination,  or 

(c)  BXA  determines  that  the  key  recovery 
agent  is  no  longer  suitable  or  trustworthy. 

Supplement  No.  6  to  Part  742 — Guidelines 
for  Submitting  a  Classifiication  Request  for  a 
Mass  Market  Software  Product  That 
Contains  Encryption 

Classification  requests  for  release  of  certain 
mass  market  encryption  software  fix)m  El 
controls  must  be  submitted  on  Form  BXA- 


748Pi  in  accordance  with  §  748.3  of  the  EAR. 
To  expedite  review  of  the  request,  clearly 
mark  the  envelope  "Attn.:  Mass  Market 
Encryption  Software  Classification  Request”. 
In  Block  9:  Special  Purpose  of  the  Form  BXA- 
748P,  you  must  insert  me  phrase  “Mass 
Market  Encryption  Software.  Failure  to  insert 
this  phrase  will  delay  processing.  In 
addition,  the  Bureau  of  Export 
Administration  recommends  that  such 
requests  be  delivered  via  courier  service  to: 
Bureau  of  Export  Administration,  Office  of 
Exporter  Services,  Room  2705, 14th  Street 
and  Pennsylvania  Ave.,  NrW.,  Washington, 
D.C  20230. 

(a)  Requests  for  mass  market  encryption 
software  that  meet  the  criteria  in  paragraph 
(a)(2)  of  this  Supplement  will  be  processed 
in  seven  (7)  worldng  days  firom  receipt  of  a 
properly  completed  request.  Those  requests 
for  mass  market  encryption  software  that 
meet  the  criteria  of  paragraph  (a)(1)  of  this 
Supplement  only  will  be  processed  in  fifteen 
(15)  working  days  frum  receipt  of  a  properly 
completed  request.  When  additional 
information  is  requested,  the  request  will  be 
processed  within  15  working  days  of  the 
receipt  of  the  requested  information. 

(1)  A  mass  market  software  product  that 
meets  all  the  criteria  established  in  this 
paragraph  will  be  processed  in  fifteen  (1 5) 
wgrking  days  from  receipt  of  the  properly 
completed  request; 

(1)  The  commodity  must  be  mass  market 
software.  Mass  market  software  is  computer 
software  that  is  available  to  the  public  via 
sales  from  stock  at  retail  selling  points  by 
means  of  over-the-counter  transactions,  mail 
order  transactions,  or  telephone  call 
transactions; 

(ii)  The  software  must  be  designed  for 
installation  by  the  user  without  further 
substantial  support  by  the  supplier. 
Substantial  support  does  not  include 
telephone  (voice  only)  help  line  services  for 
installation  or  basic  operation,  or  basic 
operation  training  provided  by  the  supplier, 
and 

(iii)  The  software  includes  encryption  for 
data  confidentiality. 

(2)  A  mass  market  software  product  that 
meets  all  the  criteria  established  in  this 
paragraph  will  be  processed  in  seven 
working  days  firom  receipt  of  the  property 
completed  request: 

(i)  The  software  meets  all  the  criteria 
established  in  paragraph  (a)(1)  (i)  through 
(iii)  of  this  Supplement; 

(ii)  The  data  encryption  algorithm  must  be 
RC4  and/or  RC2  with  a  key  space  no  longer 
than  40  bits.  The  RC4  and  RC2  algorithms  are 
proprietary  to  RSA  Data  Security,  Inc.  To 
ensiuo  that  the  subject  software  is  properly 
licensed  and  correctly  implemented,  contact 
RSA  Data  Security,  (415)  595-8782; 

(iii)  If  both  RC4  and  RC2  are  used  in  the 
same  software,  their  functionality  must  be 
separate.  That  is,  no  data  can  be  operated 
sequentially  on  by  both  routines  or  multiply 
by  either  routine; 

(iv)  The  software  must  not  allow  the 
alteration  of  the  data  encryption  mechanism 
and  its  associated  key  spaces  by  the  user  or 
any  other  program; 

(v)  The  key  exchange  used  in  data 
encryption  must  be: 
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(A)  A  public  key  algorithm  with  a  key 
space  less  than  or  equal  to  a  512  bit  mc^ulus 
and/or; 

(B)  A  symmetrical  algorithm  with  a  key 
space  less  than  or  equal  to  64  bits;  and 

(vi)  The  software  must  not  allow  the 
alteration  of  the  key  management  mechanism 
and  its  associated  key  space  by  the  user  or 
any  other  program. 

(b)  Instructions  for  the  preparation  and 
submission  of  a  classihcation  request  that  is 
eligible  for  seven  day  handling  are  as  follows: 

(1)  If  the  software  product  meets  the 
criteria  in  paragraph  ta)(2)  of  this 
Supplement,  you  must  call  the  Department  of 
Commerce  on  (202)  482-0092  to  obtain  a  test 
vector.  This  test  vector  must  be  used  in  the 
classiHcation  process  to  confirm  that  the 
software  has  properly  implemented  the 
approved  encryption  algorithms. 

(2)  Upon  receipt  of  the  test  vector,  the 
applicant  must  encrypt  the  test  plain  text 
input  provided  using  the  commodity’s 
encryption  routine  (RC2  and/or  RC4)  with 
the  given  key  value.  The  applicant  should 
not  pre-process  the  test  vector  by  any 
compression  or  any  other  routine  that 
changes  its  format.  Place  the  resultant  test 
cipher  text  output  in  hexadecimal  format  on 
an  attachment  to  form  BXA-748P. 

(3)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classiHcation  request: 

(i)  Clearly  state  at  the  top  of  the  page  "Mass 
Market  Encryption  Software — 7  Day 
Expedited  Review  Requested”; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  software  subject  to  the 
classiHcation  request  meets  the  criteria  of 
paragraph  (a)(2)  of  this  Supplement; 

(iii)  State  the  name  of  the  single  softwrne 
product  being  submitted  for  review.  A 
separate  classiHcation  request  is  required  for 
each  ()roduct; 

(iv)  State  how  the  software  has  been 
written  to  preclude  user  modiftcation  of  the 
encryption  algorithm,  key  management 
mechanism,  and  key  space; 

(v)  Provide  the  following  information  for 
the  software  product: 

(A)  Whether  the  software  uses  the  RC2 
and/or  the  RC4  algorithm  and  how  the 
algorithm(s)  is  us^.  If  both  of  these 
algorithms  are  used  in  the  same  product,  also 
state  how  the  functionality  of  each  is 
separated  to  assure  that  no  data  is  operated 
on  by  both  algorithms; 

(B)  Pre-processing  information  of  plain  text 
data  before  encryption  (e.g.  the  addition  of 
clear  text  header  information  or  compression 
of  the  data); 

(C)  Post-processing  information  of  cipher 
text  data  a^r  encryption  (e.g.  the  addition  of 
clear  text  header  information  or  packetization 
of  the  encrypted  data); 

(D)  Whether  a  public  key  algorithm  or  a 
symmetric  key  algorithm  is  used  to  encrypt 
keys  and  the  applicable  key  space; 

(E)  For  classiHcation  requests  regarding 
source  code: 

(1)  Reference  the  applicable  executable 
product  that  has  already  received  a  one-time 
review; 

(2)  Include  whether  the  source  code  has 
been  modifted  by  deleting  the  encryption 
algorithm,  its  associated  key  management 


routine(s),  and  all  calls  to  the  algorithm  from 
the  source  code,  or  by  providing  tlie 
encryption  algorithm  and  associated  key 
management  routine(s)  in  object  code  with 
all  calls  to  the  algorithm  hidden.  You  must 
provide  the  technical  details  on  how  you 
have  modiHed  the  soiuce  code; 

(3)  Include  a  copy  of  the  sections  of  the 
source  code  that  contain  the  encryption 
algorithm,  key  management  routines,  and 
their  related  calls;  and 

(F)  Provide  any  additional  information 
which  you  believe  would  assist  in  the  review 
process. 

(c)  Instructions  for  the  preparation  and 
submission  of  a  classiHcation  request  that  is 
eligible  for  15  day  handling  are  as  follows: 

(1)  If  the  software  product  meets  only  the 
criteria  in  paragraph  (a)(1)  of  this 
supplement,  you  must  prepare  a 
classiHcation  request,  ^nd  the  original  to  the 
Bureau  of  Export  Administration,  ^nd  a 
copy  by  Express  Mail  to: 

Attn.:  15  day  Encryption  Request 
Coordinator  P.O.  Box  246  Annapolis 
Junction,  MD  20701-0246. 

(2)  You  must  provide  the  following 
information  in  a  cover  letter  to  the 
classiHcation  request: 

(i)  Clearly  state  at  the  top  of  the  page  “Mass 
Market  Software  and  Encryption — 15  Day 
Expedited  Review  Requested”; 

(ii)  State  that  you  have  reviewed  and 
determined  that  the  software  subject  of  the 
classiHcation  request,  meets  the  criteria  of 
paragraph  (a)(1)  of  this  Supplement; 

(iii)  State  the  name  of  the  single  software 
product  being  submitted  for  review.  A 
separate  classiHcation  request  is  required  for 
each  product; 

(iv)  State  that  a  duplicate  copy,  in 
accordance  with  paragraph  (c)(1)  of  this 
Supplement,  has  been  sent  to  the  15  day 
Encryption  Request  Coordinator;  and 

(v)  Ensure  that  the  information  provided 
includes  brochures  or  other  documentation 
or  speciHcations  relating  to  the  software,  as 
well  as  any  additional  information  which 
you  believe  would  assist  in  the  review 
process. 

(3)  Contact  the  Bureau  of  Export 
Administration  on  (202)  482-0092  prior  to 
submission  of  the  classiHcation  to  focilitate 
the  submission  of  proper  documentation. 

Supplement  No.  7  to  Part  742 — ^Review 
Criteria  for  Exporter  Key  Escrow  or  Key 
Recovery  Development  Plans 

Exporter  Key  Recovery  Plan 

(1)  Export  of  56-bit  digital  encryption 
standard  (DES)  or  equivalent  strength 
encryption  products,  without  key  recovery, 
will  be  permitted,  in  exchange  for  speciHc 
commitments  to  key  recovery  products  and 
services  and  a  key  management 
infrastructure.  After  a  one-time  review  of  the 
strength  of  the  product,  the  56-bit  DES  or 
equivalent  strength  products  will  be  eligible 
for  export  License  Exception  KML  provided 
that  the  exporter  submits  an  acceptable  plan. 

(2)  Acceptable  plans  include:  export 
licenses  issued  for,  and  demonstrations  of, 
key  recovery  products  to  appropriate  U.S. 
agencies,  plans  describing  products  under 
development  with  key  recovery  features  (see 
paragraph  (3)  of  this  Supplement),  and  for 


distributors,  a  plan  describing  intentions  to 
offer  for  distribution  key  recovery  products. 

(3)  Following  are  topical  areas  to  include 
in  the  plan,  which  should  be  submitted  to  the 
Department  of  Commerce,  Bureau  of  Export 
Administration,  in  the  form  of  a  letter  from 
senior  corporate  management: 

(i)  Steps  the  applicant  has  taken  or  will 
take  (depending  on  its  line  of  business)  to 
develop,  produce,  distribute,  market,  and/or 
transition  to  encryption  products  with  key 
recovery  features.  The  plan  should  include 
benchmarks  and  milestones  for  incorporating 
key  recover  features  into  products  and 
services,  and  for  the  supporting  key 
management  infrastructure,  including  key 
recovery  agent(s);  and 

(ii)  Provision,  at  the  applicant’s  discretion, 
of  other  information  to  indicate  commitment 
to  the  development  of  a  key  management 
infrastructure,  such  as  participation  in  U.S. 
Government  pilot  programs,  current  key 
recovery  products  or  services  provided,  role 
in  NIST’s  Technical  Advisory  Committee  on 
a  Key  Management  Infrastructure, 
participation  in  other  encryption  policy 
committees  or  groups,  or  other  support  for 
the  key  management  infrastructure. 

(4)  Renewal  of  License  Exception  KMI 
must  be  sought  by  sending  a  letter  to  BXA 
every  six  months  reporting  progress  in 
meeting  milestones  set  forth  in  the  exporter’s 
plan  for  key  recovery  products  and  services. 

PART  744— [AMENDED] 

27.  Part  744  is  amended  by  adding  a 
new  §  744.9  to  read  as  follows: 

§  744.9.  Restrictions  on  technicai 
assistance  by  U.S.  persons  with  respect  to 
encryption  items. 

(a)  General  prohibition.  No  U.S. 
person  may,  without  a  license  from 
BXA,  provide  technical  assistance 
(including  training)  to  foreign  persons 
with  the  intent  to  aid  a  foreign  person 
in  the  development  or  manufacture 
outside  the  United  States  of  encryption 
commodities  and  software  that,  if  of 
United  States  origin,  would  be 
controlled  for  “El”  reasons  imder  ECCN 
5A002  or  5D002.  Note  that  this 
prohibition  does  not  apply  if  the  U.S. 
person  providing  the  assistance  has  a 
license  or  is  otherwise  entitled  to  export 
the  encryption  commodities  and 
software  in  question  to  the  foreign 
person(s)  receiving  the  assistance.  Note 
in  addition  that  the  mere  teaching  or 
discussion  of  information  about 
cryptography,  including,  for  example,  in 
an  academic  setting,  by  itself  would  not 
estabUsh  the  intent  described  in  this 
section,  even  where  foreign  persons  are 
present. 

(b)  Definition  of  U.S.  person.  For 
purposes  of  this  section,  the  term  U.S. 
person  includes: 

(1)  Any  individual  who  is  a  citizen  or 
permanent  resident  alien  of  the  United 
States; 
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(2)  Any  juridical  person  organized 
imder  the  laws  of  the  United  States  or 
any  jurisdiction  within  the  United 
States,  including  foreign  branches;  and 

(3)  Any  person  in  the  United  States. 

(c)  License  review  standards. 

Applications  involving  activities 
described  in  this  section  will  be 
reviewed  on  a  case-by-case  basis  to 
determine  whether  the  activity  is 
consistent  with  U.S.  national  security 
and  foreign  policy  interests. 

PART  748— [AMENDED] 

28.  Section  748.3  is  amended  by 
adding  a  new  paragraph  (b)(3)  to  read  as 
follows: 

§  748.3  Classification  and  Advisory 
Opinions. 

***** 

(b)*  *  * 

(3)  Classification  requests  for  a  one¬ 
time  Department  of  Commerce  review  of 
encryption  software  transferred  ft-om  the 
U.S.  Mvmitions  List  consistent  with  E.O. 
13026  of  November  15, 1996  (61  FR 
58767)  and  pursuant  to  the  Presidential 
Memorandum  of  that  date  are  required 
prior  to  export  to  determine  eligibility 
for  release  from  El  controls.  Refer  to 
Supplement  No.  6  to  part  742  for 
instructions  on  submitting  such  requests 
for  mass  market  encryption  software. 

For  requests  for  Key  Escrow,  Key 
Recovery,  or  Recovery  encryption 
products,  include  the  word 
“Encryption”  in  Block  24:  Additional 
Information. 

***** 

PART  750— [AMENDED] 

29.  Section  750.3  is  amended  by 
adding  a  new  paragraph  (b)(2)(v)  to  read 
as  follows: 

§  750.3  Review  of  license  applications  by 
BXA  and  other  government  agencies  and 
departments. 

***** 

(b)*  *  * 

(2)*  *  * 

(v)  The  Department  of  Justice  is 
concerned  with  controls  relating  to 
encryption  items. 

PART  76&-[AMENDED] 

30.  Section  768.1(b)  is  revised  to  read 
as  follows: 

§768.1  Introduction. 
***** 

(b)  Scope.  This  part  applies  only  to 
the  extent  that  items  are  controlled  for 
national  security  purposes.  This  part 
does  not  apply  to  encryption  items  that 
were  formerly  controlled  on  the  U.S. 
Munitions  List  and  that  were  transferred 


to  the  Commerce  Control  List  consistent 
with  E.0. 13026  of  November  15, 1996 
(61  FR  58767)  and  pursuant  to  the 
Presidential  Memorandum  of  that  date, 
which  shall  not  be  subject  to  any 
mandatory  foreign  availability  review 
procedures. 

***** 

31.  Section  768.3  is  amended  by 
adding  a  new  sentence  at  the  end  of 
paragraph  (a)  to  read  as  follows: 

§  768.3  Foreign  availability  assessment 

(a)  *  *  *  The  effect  of  any  such 
determination  on  the  efiectiveness  of 
foreign  policy  controls  may  be 
considered  independent  of  this  part. 
***** 

PART  772— [AMENDED] 

32.  Part  772  is  amended  by  adding 
new  definitions  of  “Encryption  items,” 
“Encryption  object  code,”  “Encryption 
software,”  and  “Encryption  soiuce 
code,”  in  alphabetical  order  and  by 
revising  the  definitions  of  “Advisory 
Committee  on  Export  Policy  (ACEP),” 
“Commodity,”  “Export  Administration 
Review  Board  (EARB),”  and  “Operating 
Committee  (OC),”  to  read  as  follows: 

PART  772— DEFINITIONS  OF  TERMS 
***** 

Advisory  Committee  on  Export  Policy 
(ACEP).  The  ACEP  voting  members 
include  the  Assistant  Secretary  of 
Commerce  for  Export  Administration, 
and  Assistant  Secretary-level 
representatives  ficm  the  Departments  of 
State,  Defense,  Justice  (for  encryption 
exports).  Energy,  and  the  Arms  Control 
and  Disarmament  Agency.  The 
appropriate  representatives  of  the  Joint 
Chiefs  of  Staff  and  the  Director  of  the 
Nonproliferation  Center  of  the  Central 
Intelligence  Agency  are  non-voting 
members.  The  Assistant  Secretary  of 
Commerce  for  Export  Administration  is 
the  Chair.  Appropriate  acting  Assistant 
Secretary,  Deputy  Assistemt  Secretary  or 
equivalent  strength  of  any  agency  or 
department  may  serve  in  lieu  of  the 
Assistant  Secretary  of  the  concerned 
agency  or  department.  Such 
representatives,  regardless  of  rank,  will 
speak  and  vote  on  behalf  of  their 
agencies  or  departments.  The  ACEP  may 
invite  Assistant  Secretary-level 
representatives  of  other  Government 
agencies  or  departments  (other  than 
those  identified  above)  to  participate  in 
the  activities  of  the  ACEP  when  matters 
of  interest  to  such  agencies  or 
departments  are  under  consideration. 
Decisions  are  made  by  majority  vote. 
***** 

Commodity.  Any  article,  material,  or 
supply  except  technology  and  software. 


Note  that  the  provisions  of  the  EAR 
applicable  to  the  control  of  software 
(e.g.  publicly  available  provisions)  are 
not  applicable  to  encryption  software. 
Encryption  software  is  controlled 
because,  like  the  items  controlled  imder 
ECCN  5A002,  it  has  a  functional 
capacity  to  encrypt  information  on  a 
computer  system,  and  not  because  of 
any  informational  or  theoretical  value 
that  such  software  may  reflect,  contain 
or  represent,  or  that  its  export  may 
convey  to  others  abroad. 
***** 

Encryption  items.  The  phrase 
encryption  items  includes  all 
encryption  commodities,  software,  and 
technology  that  contain  encryption 
features  and  are  subject  to  the  EAR.  This 
does  not  include  encryption  items 
specifically  designed,  developed, 
configured,  adapted  or  modified  for 
military  applications  (including 
command,  control  and  intelligence 
applications)  which  are  controlled  by 
the  Department  of  State  on  the  U.S. 
Munitions  List. 

Encryption  object  code.  Computer 
programs  containing  an  encryption 
source  code  that  has  been  compiled  into 
a  form  of  code  t[}at  can  be  directly 
executed  by  a  computer  to  perform  an 
encryption  function. 

Encryption  software.  Computer 
programs  that  provide  capability  of 
encryption  functions  or  confidentiality 
of  information  or  information  systems. 
Such  software  includes  source  code, 
object  code,  applications  software,  or 
system  software. 

Encryption  source  code.  A  precise  set 
of  operating  instructions  to  a  compiler 
that,  when  compiled,  allows  for  the 
execution  of  an  encryption  fimction  on 
a  computer. 

***** 

Export  Administration  Review  Board 
(EARB).  EARB  voting  members  are  the 
Secretary  of  Commerce,  the  Secretary  of 
State,  the  Secretary  of  Defense,  the 
Secretary  of  Energy,  the  Attorney 
General  (for  encryption  exports),  and 
the  Director  of  the  Arms  Control  and 
Disarmament  Agency,  The  Chairman  of 
the  Joint  Chiefs  of  Staff  and  the  Director 
of  Central  Intelligence  are  non-voting 
members.  The  Secretary  of  Commerce  is 
the  Chair  of  the  EARB.  No  alternate 
EARB  members  may  be  designated,  but 
the  acting  head  or  deputy  head  of  any 
agency  or  department  may  serve  in  lieu 
of  the  head  of  the  concerned  agency  or 
department.  The  EARB  may  invite  the 
heads  of  other  Government  agencies  or 
departments  (other  than  those  identified 
in  this  definition)  to  participate  in  the 
activities  of  the  EARB  when  matters  of 
interest  to  such  agencies  or  departments 
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are  under  consideration.  Decisions  are 
made  by  majority  vote. 
***** 

Operating  Committee  (OC).  The  OC 
voting  members  include  representatives 
of  appropriate  agencies  in  die 
Departments  of  Commerce,  State, 
Defense,  Justice  (for  encryption  exports), 
and  Energy  and  the  Arms  Control  and 
Disarmament  Agency.  The  appropriate 
representatives  of  the  Joint  Chiefs  of 
Staff  and  the  Director  of  the 
Nonproliferation  Center  of  the  Central 
InteUigence  Agency  are  non-voting 
members.  The  Department  of  Commerce 
representative,  appointed  by  the 
S^retary,  is  the  Chair  of  the  (X!  and 
serves  as  the  Executive  Secretary  of  the 
Advisory  Committee  on  Export  Policy. 
The  OC  may  invite  representatives  of 
other  Government  agencies  or 
departments  (other  than  those  identihed 
in  this  definition)  to  participate  in  the 
activities  of  the  OC  when  matters  of 
interest  to  such  agencies  or  departments 
are  under  consideration. 
***** 

PART  774— {AMENDED] 

33.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  t,ist).  Category 
5 — ^Telecommunications  and 
Information  Security  is  amended  by 
revising  ECCNs  5A002,  5D002  and 
5E002,  to  read  as  follows: 

Category  5 — ^Telecommunications  and 
Information  Security 
***** 

n.  Information  Security 

*  i,  *  *  *  *  * 

5A002  Systems,  Equipment, 
Application  Specific  “Electronic 
Assemblies”,  Modules  or  Integrated 
Circuits  for  “Information  Security”, 
and  Specially  Designed  Components 
Therefor 

License  Requirements 

Reason  for  Control:  NS,  AT,  El 
Control(s)  Country  Chart 
NS  applies  to  entire  entry — NS 
Column  1 

AT  applies  to  entire  entry — AT 
Column  1 

El  applies  only  to  encryption  items 
transferred  firom  the  U.S.  Munitions  List 
to  the  Commerce  Control  List  consistent 
with  E.0. 13026  of  November  15, 1996 
(61  FR  58767)  and  pursuant  to  the 
Presidential  Memorandum  of  that  date. 
Refer  to  §  742.15. 

License  Exceptions 

LVS:N/A 

GBS:WA 

C/V;N/A 


List  of  Items  Controlled 

Unit:  $  value 
Related  Controls:  N/A 
Related  Definitions:  N/A 
Items: 

a.  Designed  or  modified  to  use 
“cryptography”  employing  digital 
techniques  to  ensure  “information 
security”: 

b.  Designed  or  modified  to  perform 
cryptanalytic  functions; 

c.  Designed  or  modified  to  use 
“cryptography”  employing  analog 
techniques  to  ensure  “information 
security”; 

Note:  5A002.C  does  not  control  the 
following: 

1.  Equipment  using  “fixed”  band 
scrambling  not  exceeding  8  bands  and 
in  which  £he  transpositions  change  not 
more  frequently  than  once  every  second; 

2.  Equipment  using  “fixed”  band 
scrambling  exceeding  8  bands  and  in 
which  the  transpositions  change  not 
more  fiequently  than  once  every  ten 
seconds; 

3.  Equipment  using  “fixed”  frequency 
inversion  and  in  which  the 
transpositions  change  not  more 
frequently  than  once  every  second; 

4.  Facsimile  equipment; 

5.  Restricted  audience  broadcast 
equipment;  and 

6.  Civil  television  equipment; 

d.  Designed  or  modified  to  suppress 
the  compromising  emanations  of 
information-bearing  signals; 

Note;  5A002.d  does  not  control  equipment 
specially  designed  to  suppress  emanations 
for  reasons  of  health  and  safety. 

e.  Designed  or  modified  to  use 
cryptographic  techniques  to  generate  the 
spreading  code  for  “spread  spectrum” 
or  hopping  code  for  “frequency  agility” 
systems; 

f.  Designed  or  modified  to  provide 
certified  or  certifiable  “multilevel 
security”  or  user  isolation  at  a  level 
exceeding  Class  B2  of  the  Trusted 
Computer  System  Evaluation  Criteria 
(TCSEC)  or  equivalent; 

g.  Communications  cable  systems 
designed  or  modified  using  mechanical, 
electrical  or  electronic  means  to  detect 
surreptitious  intrusion. 

Note:  5A002  does  not  control: 

a.  “Personalized  smart  cards”  or  ' 
specially  designed  components  therefor, 
with  any  of  the  following 
characteristics: 

1.  Not  capable  of  message  traffic 
fencryption  or  encryption  of  user- 
supplied  data  or  related  key 
management  functions  therefor;  or 

2.  When  restricted  for  use  in 
equipment  or  systems  excluded  from 


control  under  the  note  to  5A002.C,  or 
under  paragraphs  b  through  h  of  this 
note. 

b.  Equipment  containing  “fixed”  data 
compression  or  coding  te<^niques; 

c.  Receiving  equipment  for  radio 
broadcast,  pay  television  or  similar 
restricted  audience  television  of  the 
consumer  type,  without  digital 
encryption  and  where  digital  decryption 
is  limited  to  the  video,  audio  or 
management  functions; 

d.  Portable  or  mobile  radiotelephones 
for  civil  use  (e.g.,  for  use  with 
commercial  civil  cellular 
radiocommunications  systems)  that  are 
not  capable  of  end-to-end  encryption; 

e.  Decryption  functions  specially 
designed  to  allow  the  execution  of  copy¬ 
protected  “software”,  provided  the 
decryption  functions  are  not  user- 
accessible; 

f.  Access  control  equipment,  such  as 
automatic  teller  machines,  self-service 
statement  printers  or  point  of  sale 
terminals,  that  protects  password  or 
personal  identification  numbers  (PIN)  or 
similar  data  to  prevent  unauthorized 
access  to  facilities  but  does  not  allow  for 
encryption  of  files  or  text,  except  as 
directly  related  to  the  password  or  PIN 
protection; 

g.  Data  authentication  equipment  that 
calculates  a  Message  Authentication 
Code  (MAC)  or  similar  result  to  ensure 
no  alteration  of  text  has  taken  place,  or 
to  authenticate  users,  but  does  not  allow 
for  encryption  of  data,  text  or  other 
media  other  than  that  needed  for  the 
authentication; 

h.  Cryptographic  equipment  specially 
designed  and  limited  for  use  in 
machines  for  banking  or  money 
transactions,  such  as  automatic  teller 
machines,  self-service  statement 
printers  or  point  of  sale  terminals. 

5D002  Information  Security 
“Software” 

License  Requirements 

Reason  for  Control:  NS,  AT,  El 
Control(s)  Country  Chart 

NS  applies  to  entire  entry — NS 
Column  1 

AT  applies  to  entire  entry — ^AT 
Column  1 

El  controls  apply  to  encryption 
software  transferred  firom  the  U.S. 
Munitions  List  to  the  Commerce  Control 
List  consistent  with  E.0. 13026  of 
November  15, 1996  (61  FR  58767)  and 
pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to 
§742.15  of  the  EAR. 

Note:  Encryption  software  is  controlled 
because  of  its  functional  capacity,  and  not 
because  of  any  informational  value  of  such 
software;  such  software  is  not  accorded  the 
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same  treatment  under  the  EAR  as  other 
"software”;  and  for  export  licensing  purposes 
encryption  software  is  treated  under  the  EAR 
in  the  same  manner  as  a  commodity  included 
in  ECXIN  5A002.  License  Exceptions  for 
commodities  are  not  applicable. 

Note:  Encryption  software  controlled  for  El 
reasons  under  this  entry  remains  subject  to 
the  EAR  even  when  made  publicly  available 
in  accordance  with  part  734  of  the  EAR,  and 
it  is  not  eligible  for  the  General  Software 
Note  (“mass  market”  treatment  under 
License  Exception  TSU  for  mass  market 
software).  After  a  one-time  BXA  review, 
certain  encryption  software  may  be  released 
fropi  El  controls  and  made  eligible  for  the 
General  Software  Note  treatment  as  well  as 
other  provisions  of  the  EAR  applicable  to 
software.  Refer  to  §  742.15(b)(1)  of  the  EAR, 
and  Supplement  No.  6  to  part  742. 

License  Exceptions 

C/V:N/A 
TSfl;  N/A 

List  of  Items  Controlled 

Unit:  $  value 
Related  Controls:  N/A 
Related  Definitions:  5D002.a  controls 
“software”  designed  or  modified  to 
use  “cryptography”  employing  digital 
or  analog  techniques  to  ensure 
“information  security”. 

Items: 

a.  “Software”  specially  designed  or 
modified  for  the  “development”, 
“production”  or  “use”  of  eqmpment  or 
“software”  controlled  by  5A002,  5B002 
or  5D002. 

b.  “Software”  specially  designed  or 
modified  to  support  “teclmology” 
controlled  by  5E002. 

c.  Specific  “software”  as  follows: 
c.l.  “Software”  having  the 

characteristics,  or  performing  or 
simulating  the  functions  of  the 
equipment  controlled  by  5A002  or 
5B002; 

C.2.  “Software”  to  certify  “software” 
controlled  by  5D002.C.1; 

C.3.  “Software”  designed  or  modified 
to  protect  against  malicious  computer 
damage,  e.g.,  viruses; 

Note:  5D002  does  not  control: 

a.  “Software  required”  for  the  “use” 
of  equipment  excluded  from  control 
under  Ibe  Note  to  5A0p2; 

b.  “Software”  providing  any  of  the 
functions  of  equipment  excluded  from 
control  under  the  Note  to  5A002. 

5E002  “Technology”  According  to  the 
General  Technology  Note'  for  the 
“Development”,  “Production”  or  Use  of 
Equipment  Controlled  by  5A002  or 
5B002  or  “Software”  Controlled  by 
5D002 

License  Requirements 

Reason  for  Control:  NS,  AT,  El 
Control(s)  Country  Chart 


NS  applies  to  entire  entry — ^NS 
Coliunn  1 

AT  applies  to  entire  entry — ^AT 
Column  1 

El  controls  applies  only  to  encryption 
technology  transferred  from  the  U.S. 
Mimitions  List  consistent  with  E.O. 

13026  of  November  15, 1996  (61  FR 
58767)  and  pursuant  to  the  Presidential 
Memorandum  of  that  date.  Refer  to 
§  742.15  of  the  EAR. 

License  Exceptions 

C/V.N/A 
TSR:  N/A 

List  of  Items  Controlled 
Unit:  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

34.  In  Supplement  No.  2  to  Part  774 
the  “General  Software  Note”  is  revised 
to  read  as  follows: 

Supplement  No.  2  to  Part  774 — General 
Technology  and  Software  Notes 

I.  General  Technology  Note.  *  *  * 
***** 

n.  General  Software  Note.  License 
Exception  TSU  (“mass  market” 
software)  is  available  to  all  destinations, 
except  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Sudan,  and  S)Kria,  for  release  of 
software  that  is  generally  available  to 
the  public  by  being: 

a.  Sold  firom  stock  at  retail  selling 
points,  without  restriction,  by  means  of: 

1.  Over  the  coimter  transactions; 

2.  Mail  order  transactions;  or 

3.  Telephone  call  transactions;  and 

b.  Designed  for  installation  by  the 
user  without  further  substantial  support 
by  the  supplier. 

Note:  License  Exception  TSU  for  mass  r. 
market  software  does  not  apply  to  encryption 
software  controlled  for  El  reasons  under 
ECCN  5D002.  Encryption  software  may 
become  eligible  after  a  one-time  BXA  review 
according  to  the  provision  of  §  742.15(b)(1)  of 
the  EAR. 

Dated:  December  23, 1996. 

Sue  E.  Eckert, 

Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  96-33030  Filed  12-26-96;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  Nos.  33-7376;  34-38068;  IC- 
22413;  File  No.  S7-12-06] 

RIN  3235-AG78 

Odd-Lot  Tender  Offers  by  Issuers 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“Commission”)  is 
adopting  an  amendment  to  Rule  13e-4 
vmder  the  Securities  Exchange  Act  of 
1934  (“Exchange  Act”).  The  amendment 
removes  the  rule’s  requirement  that  an 
issuer  cash  tender  offer  made  to  odd-lot 
holders  specify  a  record  date  of 
ownership  for  eligibility  to  tender  into 
the  offer.  The  amendment  enables 
issuers  to  conduct  continuous,  periodic, 
or  extended  odd-lot  offers  for  their 
equity  securities.  The  Commission  also 
is  granting  a  class  exemption  from  Rule 
lOb-13,  and  a  temporary  class 
exemption  from  Rule  lOb-6,  under  the 
Exchange  Act  to  permit  issuers  to 
conduct  odd-lot  offers,  to  “roimd-up”  , 
odd-lots  on  behalf  of  odd-lot  holders, 
and  to  make  pmchases  of  their 
securities  otherwise  than  pursuant  to 
the  odd-lot  offer. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  C.  Mullen,  Attorney,  Office  of 
Risk  Management  and  Control,  Division 
of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Stop  5-1,  Washington,  DC  20549, 
at  (202)  942-0772. 

SUPPLEMENTARY  INFORMATION: 

I.  Executive  Summary 

The  Commission  is  adopting  an 
amendment  to  paragraph  (h)(5)  of  Rule 
13e— 4  (“Rule  13e-4”  or  “Rule”)  ‘  under 
the  Exchange  Aa,^  and  is  granting  a 
class  exemption  fix)m  Rule  1  Ob-1 3,3  and 
a  temporary  class  exemption  fium  Rule 
lOb-6,'*  imder  the  Exchange  Act  in 
connection  with  issuers’  odd-lot  tender 
offers.  The  amendment,  which  was 
published  for  comment  on  April  25, 
1996  (“Proposing  Release”),^  and  the 
class  exemptions  permit  issuers  to 
conduct  continuous,  periodic,  or 
extended  odd-lot  offers  for  their  equity 


'  17  CFR  240.13e-4. 

2 15  U.S.C.  78a  et  seq. 

» 17  CFR  240.10b-13. 

<17CFR240.10b-6. 

’  Securities  Exchange  Act  Release  No.  37132 
(April  25. 1996),  61  FR  18306. 
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securities  without  seeking  exemptions 
from  Rules  lOb-6,  lOb-13,  and  13e-4 
firom  the  Commission. 

n.  Discussion  of  the  Amendment 

Rule  13e-4  governs  cash  tender  and 
exchange  offers  hy  issuers  for  their 
equity  securities.  Paragraph  (h)(5)  of 
Rule  13e-4  excepts  issuers’  odd-lot 
offers  from  the  provisions  of  the  Rule, 
other  than  the  “all  holders’’  and  “best 
price’’  provisions  of  paragraphs  (f)(8)(i) 
and  (f)(8)(ii),  respectively.^  b  an  odd-lot 
ofrer,  the  offer  to  purchasq  is  limited  to 
securityholders  who  own  fewer  than 
100  shares  of  the  subject  security. 

Prior  to  this  amenoment,  paragraph 
(h)(5)  of  Rule  13e-4  required  an  issuer 
making  an  odd-lot  offer  to  set  a  record 
date  prior  to  the  offer’s  annoimcement 
for  the  purpose  of  determining  a 
securityholder’s  eligibility  to  participate 
in  the  offer.  As  discussed  in  the 
Proposing  Release,  the  record  date 
requirement  was  imposed  to  prevent 
certain  perceived  abuses.*^  The 
Commission’s  experience  with  odd-lot 
offers,  and  the  two  comments  received 
in  response  to  the  Proposing  Release, 
indicate  that  such  abuses  rarely,  if  ever, 
occur.  Therefore,  to  reduce  the 
regulatory  burdens  for  issuers 
conducting  odd-lot  offers,  and  to 
eliminate  the  need  for  the  Commission 
to  grant  exemptions  from  Rule  13e— 4  on 
a  case-by-case  basis  for  extended  odd-lot 
offers,  the  Commission  proposed 
amending  Rule  13e-4  to  delete  the 
record  date  requirement  from  paragraph 
(h)(5).  The  amendment  was  proposed  to 
permit  issuers  to  conduct  odd-lot  offers 
on  a  continuous,  extended,  or  periodic 
basis,  and  also  to  enable  odd-lot  holders 
who  obtain  their  holdings  prior  to  or 
during  the  odd-lot  offer  to  participate  in 
the  offer. 

The  Commission  has  determined  to 
adopt  the  amendment  to  Rule  13e- 
4(h)(5)  as  proposed,  with  a  minor 
modification.^  In  order  to  provide 

*  17  CFR  240.1 3e-4(h)(5);  see  Securities  Exchange 
Act  Release  No.  19988  (July  21, 1983),  48  FR  34251 
(‘‘Release  No.  34-19988”)  (adopting  tlie  paragraph 
now  designated  as  (h)(5)  of  Rule  13e-4,  which 
excepts  odd-lot  offers  firom  the  Rule’s 
requirements). 

Rule  13e-4(f)(8)(i)  requires  that  the  tender  offer 
be  open  to  all  securityholders  of  the  class  of 
securities  subject  to  the  tender  offer.  17  CFR 
240.13e-4(f)(8)(i).  Rule  13e-4(f)(8)(ii)  requires  that 
consideration  paid  to  any  securityholder  pursuant 
to  an  issuer  tender  offer  be  the  highest 
consideration  paid  to  any  other  security  holder 
during  such  tender  offer..  17  CFR  24O.13e-4(0(8)(ii). 

^  See  Securities  Exchange  Act  Release  No.  19246 
(November  17, 1982),  47  FR  53398,  53400  (‘'Release 
34-19246”)  (proposing  adoption  of  the  paragraph 
now  designated  as  (h)(5)  of  Rule  13e-4). 

*  One  commenter  suggested  that  the  Commission 
exempt  issuers  that  conduct  odd-lot  offers  firom  the 
brokenr-dealer  registration  requirements  under 
Section  15(a)  of  the  Excliange  Act.  The  Commission 


issuers  with  flexibility,  the  rule  as 
amended  permits,  but  does  not  require, 
an  issuer  to  set  a  record  date  for 
eligibility  to  participate  in  an  odd-lot 
offer. 

One  commenter  requested 
clarification  regarding  the  appropriate 
procedures  under  the  Rule  for  notifying 
beneficial  holders  of  odd-lots  about  the 
offer.  As  previously  noted,  paragraph 
(h)(5)  of  Rule  13e-4  excepts  issuers  from 
the  Rule’s  requirements  other  than  the 
“all  holders”  and  “best  price” 
provisions.  Nonetheless,  in  proposing 
paragraph  (h)(5),  the  Commission  noted 
an  issuer’s  affirmative  duty  imder  the 
Exchange  Act,  and  various  rules 
promulgated  thereunder,  to  disclose 
material  information  to  its  shareholders 
as  well  as  its  own  interest  in  the  success 
of  an  odd-lot  offer.^  In  adopting  the  odd- 
lot  exception,  the  Commission  further 
stated  that  odd-lot  offers  are  required  to 
be  extended  equally  to  beneficial 
holders  and  record  holders. 

The  ability  to  participate  equally 
means  that  beneficial  holders  should 
have  the  same  access  to  information 
about  the  offer  as  record  holders. 
Accordingly,  while  Rule  13e-4(h)(5) 
does  not  contain  dissemination 
requirements,  an  issuer  or  its  agent  must 
take  reasonable  steps  to  disseminate 
information  about  an  odd-lot  offer  to 
beneficial  holders  in  a  manner 
comparable  to  the  dissemination  to 
record  holders. 

The  same  commenter  also  suggested 
excepting  issuer  tender  offers  made  to  a 
class  of  shareholders  owning,  in  the 
aggregate,  less  than  five  percent  of  the 
issuer’s  outstanding  securities;  this 
commenter  also  suggested  redefining 
the  term  “odd-lot”  to  include  more  fiian 
99  shares.  The  Commission  believes  that 
the  odd-lot  exception  to  Rule  13e-4  is 
meant  to  cover  an  offer  for  economically 
de  minimis  holdings,  e.g.,  an  amount  of 
securities  for  which  hi^  transaction 
costs  create  a  disincentive  for  trading 
the  shares  and  which  also  is  too  small 
to  warrant  servicing  by  the  issuer. 
Moreover,  increasing  the  exception’s 
threshold  to  an  amoimt  greater  than  99 
shares  would  raise  various  concerns 
under  the  Rule,  including  the  “all¬ 
holders”  provisions.  Nevertheless,  the 

notes  that  this  commenter's  concerns  were 
specifically  addressed  by  the  staff  in  Letter 
regarding  Shawhoider  Corrunanications 
Corporation  (July  25, 1996),  1996  SEC.  No-Act. 
LEXIS  610.  This  letter  discusses  the  extent  to  which 
issuers  may  participate  in  an  odd-lot  offer  without 
requiring  registration  as  a  broker-dealer. 

•Release  No.  34-19246,  47  FR  at  53399  n.  18. 

•oRelease  No.  34-19988,  48  FR  at  34252. 

'■  C/.  paragraph  (e)(l)(ii)  of  Rule  13e-4, 17  CFR 
240.13e-4(e)(l)(ii),  and  paragraph  (a)(2)  of  Rule 
14a-7  under  the  ^change  Act,  17  CFR  240.14a- 
7(aU2),  respectively. 


Commission  recognizes  that  the  odd-lot 
exception  is  intended  to  allow  issuers  to 
reduce  the  number  of  small 
shareholdings  where  the  costs  to  issuers 
of  servicing  small  shareholders,  and  the 
costs  to  shareholders  of  selling  small 
holdings,  are  disproportionate  to  the 
value  of  the  security.  Accordingly,  the 
Commission  will  consider,  on  a  case-by- 
case  basis,  issuer  offers  involving 
tenders  of  more  than  99  shares  from 
each  holder,  where  such  offers  involve 
a  number  of  securities  that  represent  a 
de  minimis  proportion  of  the  value  of 
the  issuer’s  outstanding  securities.*^ 

ni.  Class  Exemption  From  Rule  lOb-13 
and  Tonporary  Class  Exemption  From 
Rule  lOb^ 

As  discussed  in  the  Proposing 
Release,  odd-lot  offers  also  raise  issues 
under  Rule  lOb-13,  which  prohibits  an 
issuer  conducting  a  cash  tender  or 
exchange  offer  from  purchasing  the 
same  security  that  is  the  subject  of  the 
offer  (or  any  other  security  which  is 
immediately  convertible  into  or 
exchangeable  for  such  security) 
otherwise  than  pursuant  to  the  offer. 
Rule  lOb-13  is  designed,  inter  alia,  to 
prevent  larger  shareholders  fr-om 
demanding  greater  or  different 
consideration  for  the  tender  of  their 
shares  than  that  which  is  paid  pursuant 
to  the  tender  offer.  Larger  shareholders 
are  ineligible  to  participate  in  odd-lot 
offers  because,  by  definition,  an  odd-lot 
offer  is  available  only  to  shareholders 
owning  99  or  fewer  shares  of  the  issuer’s 
securities.  Accordingly,  the  Commission 
believes  that  purchases  of  an  issuer’s 
securities  otherwise  than  pursuant  to  an 
odd-lot  offer  do  not  raise  ^e  concerns 
that  Rule  lOb-13  Is  designed  to  address. 

The  Commission,  therefore,  hereby 
grants  an  exemption  from  Rule  lOb-13 
to  permit  any  issuer  or  agent  acting  on 
behalf  of  an  issuer  in  connection  with 
an  odd-lot  offer  to  purchase  or  arrange 
to  purchase  the  security  that  is  the 
subject  of  the  offer  (or  any  other  security 
which  Is  immediately  convertible  into 
or  exchangeable  for  such  security) 
otherwise  than  pursuant  to  the  odd-lot 
offer  from  the  time  that  the  odd-lot  offer 
is  publicly  announced  or  otherwise 
made  known  to  odd-lot  holders,  until 
the  offer’s  expiration.  Among  other 
things,  this  will  allow  the  issuer  or  its 
agent  to  purchase  the  issuer’s  securities 
to  satisfy  requests  of  odd-lot  holders  to 

The  Commission,  through  its  Division  of 
Market  Regulation,  will  consider  requests  regarding 
such  programs.  Such  requests  should  be  directed  to 
the  Office  of  Risk  Management  and  Control, 
Division  of  Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street.  NW.,  Stop 
5-1,  Washington,  DC  20549  at  (202)  942-0772. 
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“round-up”  their  holdings  to  100 
shares. 

Also,  the  Commission  today  is 
adopting  Regulation  M  under  the 
Exchange  Act,  the  Securities  Act  of 
1933,^3  and  the  Investment  Company 
Act  of  1940,1'*  and  is  rescinding  Rule 
lOb-6  under  the  Exchange  Act,  among 
other  rules.!®  Rule  102  oif  Regulation  M, 
which  along  with  Rule  101  replaces 
Rule  lOh-6,  contains  an  exception  that 
permits  issuers  to  purchase  odd-lots 
while  engaged  in  a  distribution  of  the 
same  or  related  securities.  This 
exception  allows  issuers  to  conduct 
odd-lot  tender  offers,  including 
continuous,  periodic,  or  extended  odd- 
lot  offers,  during  a  distribution  of  the 
same  or  related  securities.  The 
exception  also  allows  issuers  to 
purchase  securities  on  behalf  of  odd-lot 
holders  who  wish  to  “round-up”  their 
holdings  to  a  roimd  lot  (i.e.,  100 
shares).!®  The  exceptions  for  odd-lot 
transactions  under  Regulation  M  will 
accomplish  the  same  relief  intended  by 
the  class  exemption  from  Rule  lOb-6 
that  was  discussed  in  the  Proposing 
Release.!^  The  exception  for  odd-lot 
transactions  from  Rule  102  of 
Regulation  M,  and  a  similar  exception 
from  Rule  101  for  distribution 
p£ulicipants  and  their  affiliated 
purchasers,  will  be  effective  as  of  60 
days  from  publication  of  Regulation  M 
in  the  Federal  Register. 

To  accommodate  odd-lot  offers  in  the 
interim,  the  Commission  hereby  grants 
an  exemption  from  Rule  lOb-6  on  a 
temporary  basis  to  permit  an  issuer,  or 
an  agent  acting  on  behalf  of  the  issuer, 
to  bid  for  or  purchase  odd-lots,  or  to 
effect  transactions  to  allow  odd-lot 
holders  to  “roimd-up”  their  holdings  to 
100  shares  during  an  odd-lot  offer 
conducted  pursuant  to  Rule  13e— 4(h)(5), 
during  a  distribution  for  the  purposes  of 
Rule  lOb-6.  This  class  exemption  will 
terminate  as  of  the  effective  date  of 
Regulation  M. 

IV.  Regulatory  Flexibility  Act  Analysis 

The  Chairman  of  the  Securities  and 
Exchange  Commission  certified  in 
connection  with  the  Proposing  Release 
that  the  proposed  amendment  to  Rule 
13e-4  and  the  proposed  class 
exemptions  from  Rules  lOb-6  and  10b- 


”  15  U.S.C.  77a  el  seq. 

15  U.S.C.  80a-l  et  seq. 

Securities  Exchange  Act  Release  No.  38067 
(December  20, 1996). 

Additionally,  the  Commission  notes  that  sales 
of  tendered  odd-lots  into  the  open  market  are  not 
subject  to  Rules  101  and  102  of  Regulation  M  (or 
Rule  10b~6)  where  such  sales  do  not  satisfy  the 
magnitude  and  special  selling  efforts  and  selling 
methods  elements  of  a  distribution  for  purposes  of 
those  provisions. 

Proposing  Release,  61  FR  at  18307. 


13,  if  adopted,  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  None  of  the 
comments  addressed  the  certification. 

V.  Effects  on  Competition  and  Other 
Findings 

Section  23(a)(2)  of  the  Exchange 
Act !»  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  anti-competitive  effects 
of  such  rules,  if  any,  and  to  balance  any 
impact  against  regulatory'  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act. 
Furthermore,  Section  2  of  the  Securities 
Act  of  1933  !®  and  Section  3  of  the 
Exchange  Act,^°  as  amended  by  the 
recently  enacted  National  Securities 
Markets  Improvement  Act  of  1996 
(“Markets  Improvement  Act”),^! 
provide  that  whenever  the  Commission 
is  engaged  in  rulemaking,  and  is 
required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  the 
Commission  also  shall  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  action  will  promote 
efficiency,  competition,  and  capital 
formation. 

The  Commission  has  considered  the 
amendment  to  Rule  13e-4  and  the  class 
exemption  from  Rule  lOb-13  in  light  of 
the  standards  cited  in  Sections  3  and 
23(a)(2)  of  the  Exchange  Act  and 
believes  that,  for  the  reasons  stated 
herein,  the  adoption  of  the  amendment 
and  the  granting  of  the  class  exemption 
will  promote  efficiency  for  issuers 
conducting  odd-lot  offers,  will  have  no 
adverse  effect  on  capital  formation,  and 
will  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
Exchaime  Act. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure 
Act,22  that  the  adoption  of  the 
amendment  to  Rule  13e-4  and  the  class 
exemptions  from  Rules  lOb-6  and  1  Ob- 
13  relieve  mandatory  restrictions  and 
are  exemptive  in  nature.  Accordingly, 
the  foregoing  action  becomes  effective 
immediately. 

VI.  Statutory  Basis 

Pursuant  to  Sections  3(b),  9(a)(6), 
10(b),  13(e),  14(e),  and  23(a)  of  the 
Exchange  Act;  15  U.S.C.  78c(b), 
78i(a)(6),  78j(b),  78m(e),  78n(e),  and 
78w(a);  the  Commission  amends  Rule 
13e-4  in  Chapter  H  of  Title  17  of  the 


'«15  U.S.C.  7ew(a)(2). 

>915  U.S.C.  77b. 

99 15  U.S.C.  78c. 

9>  Pub.  L.  No.  104-290,  §  106, 110  Stat.  3416 
(1996). 

995  U.S.C.  553(d). 


Code  of  Federal  Regulations  by 
amending  paragraph  (h)(5)  of  §  240.13e- 
4. 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Confidential  business 
information,  Fraud,  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  the  Proposed  Amendment 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  Title 
17,  Chapter  11  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1,  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 

77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d.  78f.  78i,  78j,  78k,  78k-l,  78i,  78m,  78n, 
78o,  78p,  78q,  78s,  78w,  78x,  78//(d),  79q, 

79t,  80a-20,  80a-23,  80a-29, 80a-37, 80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.13e-4  is  amended  by 
revising  paragraph  (h)(5)  to  read  as 
follows: 

§  240.13e-4  Tender  offers  by  issuers. 
***** 

(h)  *  *  * 

(5)  Offers  to  purchase  from  security 
holders  who  own  an  aggregate  of  not 
more  than  a  specified  number  of  shares 
that  is  less  than  one  hundred:  Provided, 
however.  That: 

(i)  The  offer  complies  with  paragraph 
(f)(8)(i)  of  this  section  with  respect  to 
security  holders  who  own  a  number  of 
shares  equal  to  or  less  than  the  specified 
number  of  shares,  except  that  an  issuer 
can  elect  to  exclude  pailicipants  in  an 
issuer’s  plan,  as* that  term  is  defined  in 

§  242.100  of  Regulation  M,  or  to  exclude 
security  holders  who  do  not  own  their 
shares  as  of  a  specified  date  determined 
by  the  issuer;  and 

(ii)  The  offer  complies  with  paragraph 
(f)(8)(ii)  of  this  section  or  the 
consideration  paid  pursuant  to  the  offer 
is  determined  on  the  basis  of  a 
uniformly  applied  formula  based  on  the 
market  price  of  the  subject  security; 
***** 

Dated:  December  20, 1996. 

By  the  Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  96-33061  Filed  12-27-96;  8:45  am| 
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17  CFR  Parts  240  and  270 

[Reteaae  No.  34-38073,  IC-22415,  Hie  No. 
87-32-86] 

RIN  3235-nAHIO 

Securities  Transactions  Exempt  From 
Transaction  Fees 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Final  Rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  (“SEC”  or  “Commission”) 
is  adopting  amendments  to  Rule  31-1 
under  the  Securities  Exchange  Act  of 
1934  and  an  amendment  to  Rule  24e-2 
under  the  Investment  Company  Act  of 
1940.  The  purpose  of  these  amendments 
is  to  conform  Rules  31-1  and  24e-2  to 
recently  enacted  legislation.  Rule  31-1 
is  being  amended  to  conform  the  Rule 
to  legislation  which  extends  transaction 
fees  to  transactions  in  OTC  securities 
(other  than  bonds,  debentures,  and  other 
evidences  of  indebtedness)  subject  to 
prompt  last-sale  reporting. 

EFFECTIVE  DATES:  Section  270.24e-2 
paragraph  (a)  is  effective  December  30, 
1996. 

Section  240.31-1  Preliminary  Notes 
and  paragraph  (f)  are  revised  effective 
January  1, 1997. 

Section  240.31-1  is  revised  effective 
September  1, 1997. 

Section  240.31-1  Preliminary  Note  is 
revised  effective  October  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Oestreicher,  Esq.  or  James 
McHale,  Esq.  regarding  the  amendments 
to  Rule  31-1  under  the  Securities 
Exchange  Act  of  1934  at  202/942-0173 
or  202/942-0190;  Office  of  Market 
Supervision,  Division  of  Market 
Regulation,  Mail  Stop  5—1.  For  further 
information  regarding  the  amendment  to 
Rule  24e-2  under  the  Investment 
Company  Act  of  1940,  please  contact 
Robin  Gross  at  202/942-0640;  Office  of 
Regulatory  Policy,  Division  of 
Investment  Management,  Mail  Stop  10- 
2,  Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC. 
20549. 

SUPPLeiENTARY  U^RMATION: 

I.  Introductimi 

Pursuant  to  recently  enacted 
legislation,  beginning  January  1, 1997, 
transaction  fees  will  be  collected  on  all 
Nasdaq  securities.  Initially,  for 
transactions  occurring  over-the-counter 
(“OTC”)  these  fees  will  be  collected 
pursuant  to  the  Omnibus  Consolidated 
Appropriations  Act  for  Fiscal  Year  1997 
(“Appropriations  Act”).^  Beginning  on 


'  Pub.  L.  104-208, 110  Stat.  3009  (1996). 


September  1, 1997,  these  fees  will  be 
collected  under  Section  31  of  the 
Exchange  Act  as  amended. 

The  amendments  to  Rule  31-1  ^  under 
the  Securities  Exchange  Act  of  1934 
(“Exchange  Act”)  will  modify,  effective 
January  1, 1997,  the  existing  exemption 
from  transaction  fees  for  Nasdaq 
securities  contained  in  Rule  31—1  so  that 
transactions  in  OTC  securities  occurring 
on  a  national  securities  exchange 
pursuant  to  unlisted  trading  privileges 
(“DTP”)  would  be  subject  to  transaction 
fees  collected  by  national  securities 
exchanges.  The  amendments  also  would 
revise  the  Preliminary  Notes  to  Rule  31— 
1  in  three  phases  to  coincide  with 
legislative  changes.  The  amendments 
will  be  effective  January  1, 1997, 
September  1, 1997,  and  Ortober  1, 1997. 
Moreover,  the  Commission  also  is  taking 
action  to  eliminate  the  existing 
exemption  for  Nasdaq  securities  in  its 
entirety.  Finally,  the  amendments 
clarify  that  off-exchange  transactions  in 
OTC  securities  subject  to  UTP  will  be 
subject  to  section  31(d)  of  the  Exchange 
Act,  as  amended  (rather  than  section 
31(c)). 

The  Commission  also  is  adopting  an 
amendment  to  Rule  24e-2  under  the 
Investment  Company  Act  of  1940 
(“Investment  Company  Act”),  the  rule 
that  governs  the  payment  of  fees  by 
certain  registered  investment  companies 
for  additional  seciurities  registered  on  a 
post-effective  amendment  to  a 
registration  statement. 

n.  Background 

Section  31  of  the  Exchange  Act  ^ 
currently  requires  transaction  fees  to  be 
paid  to  the  Commission  based  on  sales 
of  securities  registered  on  a  national 
securities  exchange.  Specifically, 
section  31  requires  every  national 
securities  exchange  to  pay  an  annual  fee 
to  the  Commission  based  on  the 
aggregate  dollar  amount  of  the  sale  of 
securities  (other  than  bonds,  debentures, 
and  other  evidences  of  indebtedness) 
transacted  on  that  exchange.'*  In 
addition,  section  31  requires  payment  of 
similar  fees  by  broker-dealers  for  OTC 
transactions  in  securities  registered  on  a 
national  securities  exchange  (“third 
market  trades”).®  Section  31  also 
provides  the  (Commission  with  authority 


2 17  CFR  240.31-1 

3 15  U.S.C.  78ee. 

*The  fee  is  equal  to  1/300  of  one  percent  of  the 
aggregate  dollar  value  of  securities  sold. 

^  For  transactions  otherwise  than  on  a  national 
securities  exchange,  the  fee  is  currently  paid  by  the 
broker-dealer  on  the  sale  side  of  the  transaction.  If, 
however,  there  is  no  broker-dealer  on  the  sale  side 
of  the  transaction,  then  the  broker-dealer  on  the  buy 
side  of  the  transaction  is  required  to  pay  the  fee.  ^ 
Where  no  broker-dealer  is  involved  in  the 
transaction,  no  fee  is  required.  See  Rule  31-1. 


to  exempt  any  sale  of  securities  or  any 
class  of  sales  of  securities  from 
imposition  of  the  transaction  fee  if  the 
(Commission  finds  that  such  exemption 
is  consistent  with  the  public  interest, 
the  equal  regulation  of  markets  and 
brokers  and  dealers,  and  the 
development  of  a  national  market 
system.® 

In  September  1985,  the  Commission 
allowed  exchanges  to  trade  OTC 
securities  without  listing  these  , 
securities,  on  a  UTP  basis  (“OTC/UTP 
securities”).^  A  collateral  effect  of  this 
action  would  have  been  to  subject 
securities  principally  traded  OTC  (i.e. 
Nasdaq  securities)  to  section  31  fees, 
even  though  section  31  was  not 
designed  to  apply  to  transactions  in 
such  securities.®  Therefore,  pursuant  to 
its  exemptive  authority,  the  Commission 
amended  Rule  31-1  to  exempt 
transactions  in  Nasdaq  securities  from 
section  31  by  adding  paragraph  (f).® 

This  exemption  was  predicated  on  the 
(Commission’s  belief  that  it  was 
preferable  to  address  the  application  of 
section  31  fees  to  the  OTC  market  in  a 
imiform  and  orderly  manner,  rather 
than  through  the  automatic  application 


*  In  response  to  The  National  Securities  Markets 
Improvement  Act  of  1996,  the  Commission  plans  at 
a  later  time  to  solicit  comment  on  a  prior 
Commission  proposal  to  exempt  certain 
transactions  effected  after  regular  trading  hours 
from  the  imposition  of  transaction  fees.  See 
Securities  Exchange  Act  Release  No.  29238  (May 
28,  ,1991),  56  FR  25056  (June  3, 1991). 

^  The  Commission's  grant  of  UTP  was 
conditioned  on,  among  other  things,  the 
Commission  approving  a  joint  plan  to  consolidate 
exchange  and  CnCi  quotations  and  transaction 
reports  in  OTC  securities  upon  which  UTP  are 
granted.  See  Securities  Exchange  Act  Release  No. 
22412  (Septeniber  16. 1985),  50  FR  38640 
(September  24, 1985);  and  Securities  Exchange  Act 
Release  No.  22413  (September  16, 1985),  50  FR 
38515  (September  23, 1985). 

"Asa  technical  matter,  under  section  12(f)(6)  of 
the  Exchange  Act  (15  U.S.C.  781(6(6)),  securities 
trading  OTC,  which  are  also  admitted  to  UTP  on  an 
exchange  are  deemed  to  be  “registered.”  Therefore, 
if  construed  literally,  section  31  would  have 
required  payment  of  fees  by  the  exchange(s)  for 
transactions  in  OTC/UTP  securities  occurring  on 
the  exchange,  as  well  as  by  Ixoker-dealers  trading 
such  securities  OTC.  Similarly,  stocks  that  were 
listed  on  a  regional  exchange  and  then  received 
concurrent  Nasdaq  National  Market  System 
(“NMS”)  designation  would  have  been  subject  to 
section  31,  i.e.,  both  the  exchange  and  OTC  trades 
in  such  securities  would  have  faimn  subject  to 
section  31  transaction  fees. 

"See  Securities  Exchange  Act  Release  No.  23229 
(May  13. 1986),  51  FR  18578  (May  21, 1986).  The 
Commission  amended  the  Rule  again  in  June  1987. 
See  Securities  Exchange  Act  Release  No.  24635 
(June  23, 1987),  52  FR  24149  (June  29, 1987).  In 
May  1988,  the  Commission  extended  the 
effectiveness  of  Rule  31-1(6  for  an  additional  year. 
See  Securities  Exchange  Act  Release  No.  25671 
(May  6, 1988),  53  FR  17180  (May  16, 1988).  Finally, 
in  May  1989,  the  Commission  extended  the 
effectiveness  of  Rule  31-1(6  indefinitely.  See 
Securities  Exchange  Act  Release  No.  26790  (May  6, 
1989),  54  FR  20524  (May  12, 1989). 
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of  section  31  as  a  result  of  an  exchange’s 
decision  to  trade  OTCVUTP  securities  or 
the  concurrent  designation  of  Nasdaq/ 
NMS  securities. In  light  of  recent 
legislation,  however,  the  exemption 
afforded  to  these  Nasdaq  securities  is  no 
longer  appropriate. 

III.  Discussion 

On  September  30, 1996,  the  SEC’s 
appropriation  for  fiscal  year  1997  was 
enacted  as  part  of  the  Appropriations 
Act.  In  addition  to  funding  the  agency 
for  fiscal  year  1997,  the  Appropriations 
Act  extends  transaction  fees  to  all  sales 
of  securities  transacted  otherwise  than 
on  a  national  securities  exchange  (other 
than  bonds,  debentures  and  other 
evidences  of  indebtedness)  subject  to 
prompt  last-sale  reporting,  effective 
January  1, 1997.^2 

On  October  11, 1996,  The  National 
Securities  Markets  Improvement  Act  of 
1996  (“Improvement  Act”),^^  was 
signed  into  law.  The  Improvement  Act 
amends  section  31  of  the  Exchange  Act 
to  extend  transaction  fees  to 
transactions  in  OTC  securities  subject  to 
prompt  last  sale  reporting,  efiective 
September  1, 1997.^*  The  Improvement 


'"Without  the  exemption,  the  application  of 
section  31  fees  to  all  transactions  in  particular  OTC 
securities  would  have  depended  entirely  on 
exchange  decisions  to  trade  OTC/UTP  securities,  or 
on  issuer  decisions  to  retain  an  exchange  listing 
despite  the  stock  being  designated  an  Nasdaq/NMS 
security. 

"The  Commission  notes  that  Congress  intended 
transaction  fees  to  be  applied  to  OTC  securities 
subject  to  prompt  last  sale  reporting  in  the  same 
circumstances  as  section  31  fees  currently  are 
applied  to  transactions  in  exchange-traded 
securities.  Accordingly,  all  of  the  exemptions 
presently  contained  in  Rule  31-1  (for  example, 
initial  public  offering  transactions)  will  apply  to 
transactions  in  securities  subject  to  the 
Appropriations  Act  fee,  except  for  the  exemption 
for  Nasdaq  securities  in  paragraph  “(f)”  of  Rule  31- 
1. 

'2  Specifically,  the  Appropriations  Act  provides 
that  effective  January  1, 1997,  eveiy  national 
securities  association  shall  pay  to  the  Commission 
a  fee  at  a  rate  of  l/300th  of  one  percent  of  the 
aggregate  dollar  amount  of  sales  transacted  by  or 
through  any  member  of  such  association  otherwise 
than  on  a  national  securities  exchange  (of 
securities)  (other  than  bonds,  debentures,  and  other 
evidences  of  indebtedness),  subject  to  prompt  last 
sale  reporting  pursuant  to  the  rules  of  the 
Commission  or  a  registered  national  securities 
association,  excluding  any  sales  for  which  (a)  fee  is 
paid  under  section  31  of  the  Exchange  Act. 
Moreover,  the  legislation  requires  every  national 
securities  association  to  pay  the  fee  on  or  before 
September  30, 1997,  with  respect  to  transactions 
and  sales  occurring  during  the  period  beginning  on^ 
January  1, 1997,  and  ending  at  the  close  of  August 
31, 1997.  Beginning  September  1, 1997,  a  similar 
fee  will  be  required  by  section  31(d)  of  the 
Exchange  Act  as  amended  by  Title  IV  of  the 
National  Securities  Markets  Improvement  Act  of 
1996.  See  section  III,  C  “Off-Exchange  Trades  of 
OTC  Securities,”  infra. 

"Pub.  L.  No.  104-290, 110  Stat.  3416  (1996). 

"  SpeciGcally,  section  31(d)(1)  of  the  Exchange 
Act  will  provide,  in  part,  that  “(e)ach  national 


Act  also  explicitly  amends  section  31  of 
the  Exchange  Act  to  provide  that, 
effective  October  1, 1997,  the 
transaction  fee  arising  out  of  the  sale  of 
third  market  trades  will  be  payable  by 
each  national  securities  association.^^ 
The  Improvement  Act  further  amends 
section  31,  elective  October  1, 1997,  to 
require  payment  of  section  31  fees  to  the 
Commission  two  times  per  year,  instead 
of  one  time  per  year  as  section  31 
presently  requires.^® 

Currently,  sales  of  OTC/UTP 
Purities  occurring  on  a  national 
securities  exchange  are  exempted  from 
section  31  fees.  This  exemption  is  no 
longer  appropriate  in  view  of  Congress’ 
express  intention  to  extend  transaction 
fees  to  all  OTC  securities  subject  to 
prompt  last  sale  reporting.  The 
C]ommission  believes  that  the  law 
intends  fees  on  transactions  in  Nasdaq 
securities  to  apply  equally,  whether 
such  transactions  occur  on  an  exchange 
or  OTC.  Accordingly,  the  Commission  is 
eliminating,  effective  January  1, 1997, 
the  current  exemption  in  Rule  31-l(f) 
with  respect  to  transactions  in  those 
Nasdaq  securities  occurring  on  a 
national  securities  exchange  pursuant  to 
OTCyUTP.  As  a  result,  as  of  January  1, 
1997,  the  same  fees  will  apply  to  C^C 
and  exchange  trades  in  Nasdaq 
securities,  consistent  with  the  equal 
regulation  of  markets,  brokers  and 
dealers,  and  the  development  of  a 
national  market  system. 

The  Commission  also  is  phasing  in 
amendments  to  the  Preliminary  Notes  to 
Rule  31-1  on  three  dates  (January  1, 
1997,  September  1, 1997,  and  October  1, 
1997),  to  make  them  consistent  with  the 
changes  in  law.  Finally,  effective 


securities  association  shall  pay  to  the  Commission 
a  fee  at  a  rate  equal  to  1/300  of  one  percent  of  the 
aggregate  dollar  amount  of  sales  transacted  by  or 
through  any  member  of  such  association  otherwise 
than  on  a  national  securities  exchange  of  securities 
(other  than  bonds,  debentures,  and  other  evidences 
of  indebtedness)  subject  to  prompt  last  sale 
reporting  pursuant  to  the  rules  of  the  Commission 
or  a  registered  national  securities  association, 
excluding  any  sales  for  which  a  fee  is  paid  under 
subsection  (c)  *  *  * .” 

Presently,  section  31  requires  broker-dealers  to 
remit  directly  to  the  Commission  transaction  fees 
arising  out  of  third  market  trades.  This  procedure 
will  continue  until  October  1. 1997.  See  section  HI, 
D  “Third  Market  Transactions,”  infra. 

'■Section  31(e)  will  require  payment  of  all 
transaction  fees  on  or  before  March  15,  with  respect 
to  transactions  occurring  during  the  period 
beginning  on  the  preceding  September  1  and  ending 
at  the  close  of  the  preceding  December  31.  The  fee 
for  transactions  occurring  during  the  period 
beginning  on  the  preceding  January  1  and  ending 
at  the  close  of  the  preceding  August  31,  will  be 
payable  to  the  Commission  on  September  30. 
Pursuant  to  section  31(g)  of  the  Exchange  Act,  as 
amended,  the  Commission  will  publish  in  the 
Federal  Register  notices  of  the  fee  rates  applicable 
under  section  31  for  each  Bscal  year,  beginning 
with  fiscal  year  1996. 


September  1, 1997,  the  Commission  is 
implementing  a  technical  amendment  to 
Rule  31-1  to  clarify  that  fees  arising  out 
of  off-exchange  transactions  in  OTC/ 

UTP  securities  will  be  collected 
pursuant  to  section  31(d)  of  the 
Exchange  Act,  and  not  seciion  31(c).^’’ 

In  amending  the  Rule,  the  Commission 
has  considered  the  amendments’  impact 
on  efficiency,  competition,  and  capital 
formation.*® 

Because  the  Appropriations  Act 
extends  transaction  fees  to  the  OTC 
market  effective  January  1, 1997,  the 
Commission  is  issuing  this  release  and 
amending  Rule  31-1  on  an  emergency 
basis.  A  delay  in  amending  the  Rule 
could  lead  to  confusion  over  the 
responsibilities  of  those  persons  affected 
by  the  new  legislation. 

Although  the  Administrative 
Procedure  Act  (“APA’’)  states  that  an 
agency  must  provide  general  notice  of 
proposed  rulemaking  and  an 
opportunity  for  comment,  these 
requirements  do  not  apply  if  the  agency, 
for  good  cause,  finds  that  those 
procedures  are  “impracticable, 
unnecessary,  or  contrary  to  the  public 
interest.’’  The  Commission  finds  that 
good  cause  exists,  and  that  notice  and 
comment  are  unnecessary,  because  the 
amendments  to  Rule  31-1  are  being 
adopted  to  make  the  Rule  consistent 
with  the  Appropriations  Act  and  the 
Improvement  Act.  In  addition,  the 
Commission  finds  that  good  cause 
exists,  and  that  notice  and  comment  are 
unnecessary  for  the  amendment  to  Rule 
24e-2  under  the  Investment  Company 
Act  (eliminating  the  $100  minimum 
fee),  because  the  Commission  has 
ceased  collecting  the  fee  pursuant  to  the 
Improvement  Act. 

Moreover,  although  the  APA  generally 
requires  publication  of  an  adopted  rule 
at  least  thirty  days  before  its  effective 
date,2o  this  requirement  does  not  apply 
if  the  agency  determines,  for  good  cause, 
not  to  provide  pre-effective  publication. 
As  mentioned  above,  a  delay  in 
amending  Rule  31-1  until  after  the 
January  1, 1997  effective  date  of  the 
Appropriations  Act  could  lead  to 
confusion  over  the  responsibilities  of 
those  persons  affected  by  the  legislation. 
Accordingly,  the  Commission  finds 
good  cause  not  to  provide  pre-effective 
publication  for  the  amendments  to  Rule 


"The  Commission  notes  that  the  purpose  of  this 
exemption  is  to  carry  out  the  intent  of  Congress, 
based  on  the  revenue  projections  used  by  Congress 
at  the  time  of  the  Appropriations  Act  and  the 
Improvement  Act,  that  transaction  fees  fw  these 
types  of  trades  be  collected  pursuant  to  section 
31(d)  of  the  Exchange  Act. 

'■15  U.S.C.  78c(f)  and  15  U.S.C  80a-2(c). 

'»5  U.S.C.  553(bKB). 

“5  U.S.C.  553(d). 
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31-1.  The  Commission  also  finds  that 
good  cause  exists  not  to  provide  pre- 
effective  publication  for  the  amendment 
to  Rule  24e-2  under  the  Investment 
Company  Act  because  the  amendment  is 
intended  to  eliminate  a  source  of 
confusion  for  registrants  and  a  delay 
would  only  serve  to  prolong  the 
potential  confusion  of  registrants. 
Finally,  under  5  U.S.C.  804,  the 
revisions  to  Rules  31-1  and  24e-2  are 
exempt  from  the  definition  of  the  term 
“rule”  for  purposes  of  Chapter  8, 
entitled  “Congressional  Review  of 
Agency  Rulemaking,”  because  the 
revisions  are  to  rules  of  “agency 
organization,  procedure,  or  practice 
•  *  *”  and  conform  agency  practice 
and  procedure  to  that  requir^  by  the 
Appropriations  Act  and  die 
Inmrovement  Act. 

The  following  sections  describe  the 
interim  and  permanent  obligations  of 
each  national  securities  exchange, 
national  securities  association  and 
broker-dealer  with  regard  to  the 
payment  of  transaction  fees. 

A.  Exchange-Registered  Securities 
Transacted  on  an  Exchange 

The  only  substantive  change  for  a 
national  securities  exchange  remitting 
transaction  fees  arising  out  of  the  sale  of 
exchange-registered  securities  on  the 
exchange  is  the  timing  for  payment  of 
such  fees.22  As  noted  above,  the 
amendments  made  to  section  31  by  the 
Improvement  Act  require,  among  other 
things,  payment  of  transaction  fees  two 
times  per  year,  instead  of  one  time  per 
year.  This  change,  however,  does  not  go 
into  effect  until  October  1, 1997,  and 
will  not  affect  the  fee  payment  schedule 
until  January  1, 1998.  Accordingly,  the 
fee  arising  out  of  transactions  occurring 
between  January  1, 1996  and  December 
31, 1996  will  be  payable  on  March  15, 
1997.  Likewise,  the  fee  arising  out  of 
transactions  occurring  between  January 

1. 1997  and  December  31, 1997  will  be 
payable  to  the  Commission  on  March 
15, 1998.  Pursuant  to  section  31(e), 
however,  the  section  31  fee  arising  from 
transactions  that  occur  between  January 

1. 1998  and  August  31, 1998,  will  be 
due  to  the  Commission  on  or  before 


**  As  used  herein,  the  terra  “exchange-registered 
securities”  refers  to  those  securities  registered  on  a 
national  securities  exchange  by  an  issuer  taking  an 
affirraative  action  (e.g.  filing  Form  8-A),  and  not 
OTC  securities  deemed  “registered"  under  section 
12(f)(6)  of  the  Exchange  Act  based  on  OTCVUTP 
trading.  Cf.  note  8,  supra. 

The  Commission  also  notes  that,  as  a  result  of 
the  amendments  to  Rule  31-1  made  herein, 
efiective  January  1, 1997,  every  national  securities 
exchange  will  be  responsible  for  remittii^  section 
31  transaction  fees  b^d  on  sales  of  OTC/UTP 
securities  transacted  on  such  exchange.  See  “OTC 
Securities  Transacted  on  an  Exchai^e  pursuant  to 
OTC/UTP,”  section  III,  B,  infra. 


September  30, 1998.  The  fee  arising 
firom  transactions  between  September  1, 
1998  and  December  31, 1998,  will  be ' 
payable  to  the  Cktmmission  on  or  before 
March  15, 1999.  This  payment  schedule 
will  continue  in  this  manner 
indefinitely. 

B.  OTC  Securities  Transacted  on  an 
Exchange  Pursuant  to  OTC/UTP 

Effective  January  1, 1997,  Rule  31-l(f) 
will  be  amended  fo  effectively  include 
within  the  coverage  of  existing  section 
31  of  the  Exchange  Act  transactions  in 
those  Nasdaq  securities  occurring  on  a 
national  securities  exchange  pursuant  to 
OTC/UTP.  Therefore,  beginning  January 
1, 1997,  every  national  securities 
exchange  will  be  responsible  for 
remitting  transaction  fees  to  the 
Commission  for  exchange  transactions 
in  OTCVUTP  securities,  pursuant  to 
existing  section  31  of  the  Exchange  Act. 
Effective  October  1, 1997,  every  national 
securities  exchange  will  be  respionsibie 
for  the  payment  of  these  fees  pursuant 
to  section  31(b)  of  the  Exchange  Act,  as 
revised  by  the  Improvement  Act. 

Once  section  31(e)  of  the  Exchange 
Act  becomes  effective  on  October  1, 
1997,  the  transaction  fee  payable  by  an 
exchange  arising  from  the  sale  of  OTC/ 
UTP  securities  on  such  exchange  will  be 
payable  in  two  installments  per  year. 
Accordingly,  the  pajrment  schedule  for 
fees  arising  out  of  transactions  in  OTC/ 
UTP  securities  is  identical  to  the 
paymeht  schedule  for  fees  arising  out  of 
transactions  in  exchange-registered 
securities  effected  on  an  excliange.23 

C.  Off-Exchange  Trades  of  OTC 
Securities 

As  discussed  above,  both  the 
Appropriations  Act  and  section  31  as 
amended  by  the  Improvement  Act 
extend  transaction  fees  to  securities 
(other  than  bonds,  debentures  and  other 
evidences  of  indebtedness)  traded 
otherwise  than  on  a  national  securities 
exchange,  and  subject  to  prompt  last 
sale  reporting  pursuant  to  the  rules  of 
the  Commission  or  a  registered  national 
securities  association.  The  phrase 
“securities  subject  to  prompt  last  sale 
reporting”  as  used  in  the  legislation 
includes  securities  designated  as 
Nasdaq  National  Market  securities,^^ 
securities  designated  as  Nasdaq 
Smalldlap  securities,25  and  securities 
traded  on  the  NASD’s  Bulletin  Board 
system  (“OTCBB”).^®  Moreover, 
although  the  NASD’s  rules  do  not 


23  See  Section  IB,  A,  “Exchange-Registered 
Securities  Transacted  on  an  Exchange,”  supra. 

2<See  National  Association  of  Securitira  Dealers, 
Inc.  (“NASD”)  Rule  4632. 

25  See  NASD  Rule  4642. 

2«See  NASD  Rule  6550. 


require  transaction  reporting  for  certain 
types  of  transactions,  if  the  underlying 
securities  are  subject  to  prompt  last  sale 
reporting,  the  NASD  is  responsible  for 
collecting  a  transaction  fee  even  if  the 
particular  transaction  is  not  subject  to 
last-sale  reporting.^^ 

Pursuant  to  the  Appropriations  Act, 
fees  arising  from  off-exchange 
transactions  in  OTC  securities  occiurring 
between  January  1, 1997  and  August  31, 

1997  will  be  payable. to  the  Commission 
by  a  national  securities  association  on  or 
before  September  30, 1997,28  Pursuant 
to  sections  31(d)  and  31(e)  of  the 
Exchange  Act  as  amended  by  the 
Improvement  Act,  transaction  fees 
arising  from  such  trades  occurring  from 
September  1, 1997  to  December  31, 1997 
will  be  due  from  a  national  securities 
association  on  March  15,  1998.29  off- 
exchange  transactions  in  OTC  securities 
occurring  between  January  1, 1998  and 
August  31, 1998  will  result  in  a  fee  due. 
to  the  Commission  from  a  national 
securities  association  on  or  before 
September  30, 1998.  Fees  due  for  such 
transactions  occurring  between 
September  1, 1998  and  December  31, 

1998  will  be  payable  on  or  before  March 
15, 1999.  This  payment  schedule  will 
continue  in  this  manner  indefinitely. 

D.  Third  Market  Transactions 
Broker-dealers  will  continue  to  remit 
transaction  fees  arising  out  of  third 


22  Among  other  trades,  NASD  Rule  4632(e) 
excludes  from  its  transaction  reporting 
requirements  odd-lot  transactions,  and  purchases  or 
sales  of  securities  effected  upon  the  exercise  of  an 
option.  The  NASD,  however,  is  required  to  collect 
fees  on  both  of  these  types  of  transactions,  unless 
the  underlying  security  is  not  subject  to  prompt  last 
sale  reporting.  The  NASD  also  is  required  to  collect 
transaction  fees  for  after-hours  trades  in  securities 
subject  to  prompt  last  sale  reporting.  The 
Commission  notes,  however,  that  no  transaction  fee 
will  arise  for  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price  substantially 
unrelated  to  the  current  market  for  the  security,  e.g. 
to  enable  the  seller  to  make  a  gift.  See  NASD  Rules 
4632(e)(5),  4642(e)(4),  6420(e)(5),  a.-id  6620(e)(3). 
Finally,  the  Commission  notes  that  as  prompt  last 
sale  reporting  is  extended  to  additional  securities, 
such  securities  will  become  subject  to  transaction 
fees. 

2*  Even  though  Rule  31-l(f)  will  continue  to 
exempt  these  types  of  transactions  from  existing 
Section  31  of  the  Exchange  Act  until  September  1, 
1997,  when  section  31(d)  of  the  Exchange  Act  takes 
effect,  these  transactions  will  be  covered  by  the 
Appropriations  Act  beginning  January  1,'  1997. 

29Eftective  September  1, 1997,  fees  arising  out  of 
off-exchange  trades  of  OTC  securities  subject  to 
OTC/UTP  will  bo  payable  pursuant  to  section  31(d). 
A  clarifying  amendment  to  Rule  31-l(f)  will 
become  effective  on  September  1, 1997,  in  order  to 
exempt  these  types  of  trades  from  the  payment  of 
fees  under  section  31(c).  As  a  result,  fees  arising  out 
of  these  types  of  transactions  will  be  collected 
pursuant  to  Section  31(d).  As  noted  above,  this 
technical  amendment  is  necessary  in  order  to  carry 
out  the  intent  of  Congress  that  all  trades  in  OTC 
.securities  be  treated  equally  no  matter  where  those 
trades  occur. 


Federal  Register  /  Vol.  61,  No.  251  t  Monday,  December  30,  1996  /  Rules  and  Regulations  68593 


market  trades  directly  to  the 
Commission  until  October  1, 1997, 
pursuant  to  existing  section  31  of  the 
Exchange  Act,  Section  31(c)  of  the 
Exchange  Act  as  amended  by  the 
Improvement  Act,  requires  fees  arising 
out  of  third  market  trades  to  be  paid  by 
each  national  securities  association 
effective  October  1, 1997, Specifically, 
the  fee  arising  firom  third  market 
transactions  occurring  between  January 
1, 1997  and  September  30, 1997  will  be 
payable  by  each  broker-dealer  on  or 
before  March  15, 1998,  pursuant  to 
current  section  31  of  the  Exchange  Act. 
Based  on  the  Improvement  Act’s 
amendments  to  section  31,  the  fee 
arising  from  third  market  transactions 
occurring  between  October  1, 1997  and. 
December  31, 1997  also  will  be  due 
from  a  national  securities  association  on 
or  before  March  15, 1998.  The  fee 
arising  firom  third  market  transactions 
occurring  between  January  1, 1998  and 
August  31, 1998  will  be  due  from  a 
national  securities  association  on  or 
before  September  30, 1998.  For  third 
market  trades  occurring  between 
September  1, 1998  and  December  31, 
1998,  the  transaction  fee  is  due  from  a 
national  securities  association  on  or 
before  March  15, 1999.  This  payment 
schedule  will  continue  in  this  manner 
indefinitely. 

E.  Options  Transactions 
With  respect  to  options  transactions 
occurring  on  a  national  securities 
exchange,  the  options  exchanges,  or  the 
Options  Clearing  Corporation  (“OCC”) 
on  behalf  of  the  exchanges,  will 
continue  to  be  responsible  for  the 
payment  of  section  31  fees  on  such 
options  transactions.^*  Moreover,  any 
sale  of  exchange-registered  securities  to 
or  by  a  person  exercising  an  exchange- 
registered  option  contract  shall  require 
the  exchange  itself  or  the  OCC  on  behalf 
of  the  exchange  to  pay  a  section  31  fee 
in  an  amount  determined  on  the  basis 
of  the  exercise  price.  In  addition,  as  a 
result  of  the  Appropriations  Act, 
effective  January  1, 1997,  any  sale  of 
OTC  securities  (subject  to  prompt  last 
sale  reporting)  to  or  by  a  person 
exercising  an  exchange-registered 
option  contract  shall  require  payment  of 
a  transaction  fee,  in  an  amount 


^Section  31(d)  of  the  Exchange  Act  as  amended 
by  the  Improvement  Act,  excludes  any  sales  for 
which  a  fee  is  paid  under  section  31(c). 

^'The  Commission  notes  that  this  transaction  fee 
arises  on  the  options  transaction  regardless  of 
whether  the  underlying  security  is  traded  on  a 
national  securities  exchange,  or  otherwise  than  on 
an  exchange.  Moreover,  the  payment  schedule  for 
fees  arising  out  of  options  transactions  occurring  on 
a  national  securities  exchange  is  the  same  as  for 
exchange-registered  equity  securities  discussed 
above. 


determined  on  the  basis  of  the  exercise 
price,  by  the  appropriate  national 
securities  association  or  the  OCXD  on 
behalf  of  the  association.^^  Further, 
when  section  31(d)  of  the  Exchange  Act 
becomes  effective  on  September  1, 1997, 
any  sale  of  securities  covered  by  section 
31(d)  to  or  by  a  person  exercising  an 
exchange-registered  option  contract  will 
require  payment  of  a  section  31  fee,  in 
an  amount  determined  on  the  basis  of 
the  exercise  price,  by  the  appropriate 
national  securities  association  or  the 
(X:C  on  behalf  of  such  association. 

With  regard  to  transactions  in  OTC 
options,  no  transaction  fee  will  arise 
b^ause  these  securities  are  not 
currently  subject  to  prompt  last  sale 
reporting,33  However,  broker-dealers 
will  continue  to  remit  section  31  fees 
directly  to  the  Commission  for  any  sale 
of  exchange-registered  securities  to  or 
by  a  person  exercising  an  OTC  option, 
in  an  amount  determined  on  the  basis 
of  the  exercise  price,  until  October  1, 
1997,  when  these  fees  will  be  collected 
by  the  appropriate  national  securities 
association.34  Moreover,  as  a  result  of 
the  Appropriations  Act  and  the  Reform 
Act,  effective  January  1, 1997,  any  sale 
of  OTC  securities  to  or  by  a  person 
exercising  an  OTC  option  also  shall 
require  payment  of  a  transaction  fee,  in 
an  amount  determined  on  the  basis  of 
the  exercise  price,  by  the  appropriate 
national  securities  association.^^ 

V.  Amendment  to  Rule  24e-2  Under  the 
Investment  Company  Act 

The  Commission  is  adopting  an 
amendment  to  Rule  24e-2  imder  the 
Investment  Company  Act  of  1940,  the 
rule  that  governs  the  payment  of  fees  by 
certain  registered  investment  companies 
for  additional  securities  registered  on  a 
pt  St-effective  amendment  to  a 
registration  statement  filed  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  et 
seq.)  (“Securities  Act”).  The  amendment 
eliminates  the  $100  minimum  fee 
currently  in  the  Rule.  The  Rule’s  $100 
minimum  fee  was  designed  to 


The  payment  schedule  for  these  fees  is  the 
same  as  the  payment  schedule  for  off-exchange 
trades  of  OTC  securities  discussed  above. 

33  Pursuant  to  the  Appropriations  Act  and  the 
Improvement  Act,  should  options  traded  otherwise 
than  on  a  national  securities  exchange  become 
subject  to  prompt  last  sale  reporting  in  the  future, 
transaction  fees  also  will  be  applicable  to  those 
options  transactions.  Accordingly,  effective  October 
1, 1997,  the  Preliminary  Notes  to  Rule  31-1  will 
provide  for  the  collection  of  section  31  fees  for 
transactions  in  OTC  options  subject  to  prompt  last 
sale  reporting. 

^See  section  III,  D,  “Third  Market  Transactions,” 
supra. 

33  The  Commission  notes  that  the  NASO,  as  the 
only  currently  registered  national  securities 
association,  will  be  responsible  for  the  collection  of 
these  fees  effective  January  1, 1997. 


correspond  to  the  $100  minimum  fee 
requirement  under  section  6(b)  of  the 
Securities  Act  (15  U.S.C.  77^)),  which 
was  eliminated  by  the  Improvement 
Act.  The  Commission  ceased  collecting 
the  fee  under  Rule  24e-2  on  October  11, 
1996  and  the  amendment  would 
eliminate  a  source  of  confusion  for 
registrants. 

V.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange 
Act,36  requires  the  Commission,  in 
adopting  rules  under  the  Exchange  Act, 
to  consider  the  competitive  effects  of 
such  rules,  if  any,  and  to  balance  any 
impact  with  the  regulatory  benefits 
gained  in  terms  of  furthering  the 
purposes  of  the  Exchange  Act.  As  noted 
above,  in  amending  Rule  31-1  the 
Commission  is  merely  conforming  the 
Rule  to  recently  enacted  legislation. 
Moreover,  adoption  of  the  amendment 
to  Rule  31-1  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  fertherance  of  the 
purposes  of  the  Exchange  Act.  The 
amendment  will  promote  efficiency  and 
capital  formation  by  equalizing  the 
treatment  of  exchange-listed  and  OTC 
securities. 

The  Regulatory  Flexibility  Act  37  is 
not  applicable  to  the  revisions  to  Rule 
31-1,  nor  is  it  applicable  to  the 
amendment  to  Rule  24e-2  under  the 
Investment  Company  Act.  The 
Regulatory  Flexibility  Act’s  flexibility 
analysis  requirements  are  limited  to 
rulemaking  for  which  the  Commission 
would  be  required  by  the  APA  to 
publish  general  notice  of  proposed 
rulemaking.38 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
amendments  do  not  impose 
recordkeeping  or  information  collection 
requirements,  or  other  collections  of 
information  which  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  .pt  seq. 

VI.  Statutory  Basis 

The  amendments  to  Rule  31-1  under 
the  Exchange  Act  are  being  adopted 
pursuant  to  15  U.S.C.  78a  et  seq., 
particularly  sections  23(a)  and  31  of  the 
Exchange  Act,  and  pursuant  to  Pub.  L. 
No.  104-208.  The  amendment  to  Rule 
24e-2  under  the  Investment  Company 
Act  is  being  adopted  pursuant  to  15 


3«t5  U.S.C  78w(a)(2). 

335  U.S.a  601-612. 

3*  5  U.S.C.  B03(a).  As  noted  above,  the 
Commission  is  not  required  to  solicit  public 
comment  due  to  the  nature  of  the  Commission’s 
revisions  to  Rule  31-1. 
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U.S.C.  80a-l  et  seq.,  80a-37,  and  80a- 
39  unless  otherwise  noted. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

VII.  Text  of  the  Amendments 

For  the  reasons  set  forth  above,  the 
Commission  amends  part  240  of  chapter 
II,  title  17  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g.  77j, 

77s,  77eee,  77ggg,  77nnn,  778S8,  77ttt,  78c, 
78d,  78f,  78i,  78),  78k,  78k-l.  787,  78m,  78n, 
78o,  78p,  78q,  788,  78w,  78x,  787Ad),  79q, 

79t,  80a  20, 80a-23,  80a-29, 80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Effective  January  1, 1997,  §240.31- 
1  is  amended  by  revising  the 
Preliminary  Notes  and  paragraph  (f)  to 
read  as  follows: 

$  240.31-1  Securities  transactions  exempt 
from  transaction  fees. 

Preliminary  Notes 

If  a  sale  of  a  security  for  which  a  fee  is  paid 
under  section  31  of  the  Act  is  effected  on  a 
national  securities  exchange,  the  transaction 
fee  must  be  paid  by  that  exchange.  With 
regard  to  sales  of  securities  for  which  a  fee 
is  paid  under  section  31,  effected  otherwise 
than  on  a  national  securities  exchange,  the 
fee  is  to  be  paid  by  the  registered  broker  or 
dealer  on  the  sale  side  of  the  transaction. 
When  there  is  no  registered  broker  or  dealer 
on  the  sale  side  of  the  transaction  (as,  for 
example,  where  a  third  market  dealer 
purchases  securities  for  its  own  account  horn 
a  public  customer),  the  fee  is  to  be  paid  by 
the  registered  broker  or  dealer  on  the 
purchase  side  of  the  transaction.  Where  no 
registered  broker  or  dealer  is  involved  in  the 
transaction,  no  fee  arises. 

The  fee  for  options  transactions  occurring 
on  a  national  securities  exchange  is  to  be 
paid  by  the  exchange  itself,  or  by  the  Options 
Clearing  Corporation  on  behalf  of  the 
exchange,  and  such  fee  is  to  be  computed  on 
the  basis  of  the  option  premium  (market 
price)  for  the  sale  of  the  option,  and  the 
exercise  price  of  the  option  in  the  event  of 
its  exercise.  In  addition,  any  sale  of  securities 
for  which  a  fee  is  paid  under  section  31, 
occurring  otherwise  than  on  a  national 
securities  exchange,  to  or  by  a  person 
.  exercising  an  option  contract  shall  require 
payment  of  a  section  31  fee,  in  an  amount 
determined  on  the  basis  of  the  exercise  price, 
by  the  registered  broker  or  dealer  selling  the 
securities.  If  there  is  no  registered  broker  or 
dealer  on  the  sale  side  of  such  transaction, 
then  the  fee  is  to  be  paid  by  the  registered 
broker  or  dealer  on  ^e  purchase  side  of  the 


transaction.  If  no  registered  broker  or  dealer 
is  involved  in  the  transaction,  no  fee  arises. 

***** 

(f)  Transactions  in  Nasdaq  securities 
as  defined  in  §  240.1lAa3-l  (Rule 
llAa3-l  under  the  Act)  except  for: 

(1)  Transactions  in  those  Nasdaq 
securities  for  which  transaction  reports 
are  collected,  processed,  and  made 
available  pursuant  to  the  plan  originally 
submitted  to  the  Commission  pursuant 
to  §  240.17a-15  (subsequently  amended 
and  redesignated  as  Rule  llAa3-l) 
under  the  Act,  which  plan  was  declared 
effective  as  of  May  17, 1974;  and 

(2)  Transactions  in  those  Nasdaq 
securities  occurring  on  a  national 
securities  exchange  pursuant  to  unlisted 
trading  privileges. 

3.  Effective  ^ptember  1, 1997, 

§  240.31-1  is  revised  to  read  as  follows: 

§  240.31-1  Securities  transactions  exempt 
from  transaction  fees. 

Preliminary  Notes 

If  a  sale  of  a  security  for  which  a  fee  is  paid 
under  section  31  of  the  Act  is  effected  on  a 
national  securities  exchange,  the  transaction 
fee  must  be  paid  by  that  exchange.  With 
regard  to  sales  of  securities  for  which  a  fee 
is  paid  under  section  31,  effected  otherwise 
than  on  a  national  seemities  exchange 
(except  those  securities  for  which  a  ^  is 
paid  under  section  31(d)),  the  fee  is  to  be 
paid  by  the  registered  broker  or  dealer  on  the 
sale  side  of  the  transaction.  When  there  is  no 
registered  broker  or  dealer  on  the  sale  side  of 
the  transaction  (as,  for  example,  where  a 
third  market  dealer  purchases  securities  for 
its  own  account  from  a  public  customer),  the 
fee  is  to  be  paid  by  the  registered  broker  or 
dealer  on  the  purchase  side  of  the 
transaction.  Where  no  registered  broker  or 
dealer  is  involved  in  the  transaction,  no  fee 
arises. 

The  fee  for  options  transactions  occurring 
on  a  national  securities  exchange  is  to  be 
paid  by  the  exchange  itself,  or  by  the  Options 
Clearing  Corporation  on  behalf  of  the 
exchange,  and  such  fee  is  to  be  computed  on 
the  basis  of  the  option  premium  (market 
price)  for  the  sale  of  the  option,  and  the 
exercise  price  of  the  option  in  the  event  of 
its  exercise.  In  addition,  any  sale  of  securities 
for  which  a  fee  is  paid  under  section  31 
(except  those  securities  for  which  a  fee  is 
paid  under  section  31(d)),  occurring 
otherwise  than  on  a  national  securities 
exchange,  to  or  by  a  person  exercising  an 
option  contract,  shall  require  payment  of  a 
section  31  fee,  in  an  amount  determined  on 
the  basis  of  the  exercise  price,  by  the 
registered  broker  or  dealer  selling  the 
securities.  If  there  is  no  registered  broker  or 
dealer  on  the  sale  side  of  such  transaction, 
then  the  fee  is  to  be  paid  by  the  registered 
broker  or  dealer  on  the  purchase  side  of  the 
transaction.  If  no  registered  broker  or  dealer 
is  involved  in  the  transaction,  no  fee  arises. 
Finally,  any  sale  of  securities  for  which  a  fee 
is  paid  under  section  31(d),  to  or  by  a  person 
exercising  an  option  contract,  shall  require 
payment  of  a  section  31  fee,  in  an  amount 


determined  on  the  basis  of  the  exorcise  price, 
by  the  appropriate  national  securities 
association  or  by  the  Options  Clearing 
Corporation  on  behalf  of  the  association. 

(a)  The  following  shall  he  exempt 
firom  section  31  of  the  Act: 

(1)  Transactions  in  securities  offered 
pursuant  to  an  effective  registration 
statement  under  the  Sectirities  Act  of 
1933  (except  transactions  in  put  or  Call 
options  issued  by  the  Options  Clearing 
Corporation)  or  offered  in  accord€mce 
with  an  exemption  from  registration 
afforded  by  section  3(a)  or  3(b)  thereof 
(15  U.S.C.  77c(a)  or  77c(b)),  or  a  rule 
thereunder. 

(2)  Transactions  by  an  issuer  not 
involving  any  public  offering  within  the 
meaning  of  section  4(2)  of  the’Securities 
Act  of  1933  (15  U.S.C.  77d(2)); 

(3)  The  purchase  or  sale  of  securities 
pursuant  to  and  in  consummation  of  a 
tender  or  exchange  offer; 

(4)  The  purchase  or  sale  of  securities 
upon  the  exercise  of  a  warrant  or  right 
(except  a  put  or  call),  or  upon  the 
conversion  of  a  convertible  security;  and 

(5)  Transactions  which  are  executed 
outside  the  United  States  and  are  not 
reported,  or  required  to  be  reported,  to 
a  transaction  reporting  association  as 
defined  in  §240.1lAa3-l  (Rule  llAa3- 
1  under  the  Act)  and  any  approved  plan 
filed  thereunder; 

(b)  Over-the-counter  (“OTC”) 
transactions  in  OTC  securities  which  are 
subject  to  unlisted  trading  privileges  on 
a  national  securities  exchange  shall  be 
exempt  only  firom  section  31(c)  of  the 
Act. 

4.  Effective  October  1, 1997,  the 
Preliminary  Note  to  §  240.31-1  is 
revised  to  read  as  follows: 

§  240.31 -1  Securities  transactions  exempt 
from  transaction  fees. 

Preliminary  Note 

The  section  31  fee  for  options  transactions 
occurring  on  a  national  securities  exchange, 
or  transactions  in  options  subject  to  prompt 
last  sale  reporting  occurring  otherwise  than 
on  an  exchange,  is  to  be  paid  by  the  exchange 
or  the  national  securities  association  itself, 
respectively,  or  the  Options  Clearing 
Corporation  on  behalf  of  the  exchange  or 
association,  and  such  fee  is  to  be  computed 
on  the  basis  of  the  option  premium  (market 
price)  for  the  sale  of  the  option.  In  the  event 
of  the  exercise  of  an  option,  whether  such 
option  is  traded  on  an  exchange  or  otherwise, 
a  section  31  fee  is  to  be  paid  by  the  exchange 
or  the  national  securities  association  itself,  or 
the  Options  Clearing  Corporation  on  behalf  of 
the  exchange  or  association,  and  such  fee  is 
to  be  computed  on  the  bqsis  of  the  exercise 
price  of  the  option. 

***** 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations  68595 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

5.  The  authority  citation  for  part  270 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq.,  80a-37, 
80a-39  unless  otherwise  noted; 

*  *  *  X  *  * 

6.  Section  270.24e-2  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  270.24e-2  Computation  of  fee. 
***** 

(a)  The  fee  to  be  paid  at  the  time  of 
filing  of  such  amendment  shall  be 
calculated  in  the  manner  specified  in 
section  6(b)  of  the  Securities  Act  of  1933 
except  that,  for  the  purposes  of  such 
calculation,  the  maximum  aggregate 
price  at  which  the  securities  are 
proposed  to  be  offered  may  be  deemed 
to  be  the  maximum  aggregate  offering 
price,  as  determined  by  Rule  457(d)  (17 
CFR  230.457(d))  under  the  Securities 
Act  of  1933,  of: 

(1)  The  amount  of  securities  (number 
of  shares  or  other  units)  being  registered 
reduced  by; 

(2)  The  amount  of  securities  (number 
of  shares  or  other  imits)  of  the  same 
class  redeemed  or  repurchased  by  the 
issuer  in  its  previous  fiscal  year  (which 
amount  of  securities  must,  for  purposes 
of  this  paragraph  (a)(2),  be  reduced  by 
the  amoimt  of  any  securities  used  in  a 
reduction  made  by  the  issuer  with 
respect  to  such  shares  pursuant  to 
paragraph  (c)  of  section  24f-2  of  the  Act 
during  the  current  fiscal  year)  provided 
that,  when  more  than  one  such 
amendment  is  filed  by  an  issuer  in  any 
one  fiscal  year,  the  total  amount  of 
securities  used  for  such  reductions 
during  any  fiscal  year  in  which  such 
reductions  are  made  may  not  exceed  the 
total  amoimt  of  securities  which  were 
redeemed  or  repurchased  by  the  issuer 
during  its  previous  fiscal  year;  and 
****** 

Dated:  December  23, 1996. 

By  the  (Zonunission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  96-33056  Filed  12-24-96;  2:38  pm) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  2 

[Docket  No.  RM96~6-000;  Order  No.  592] 

Inquiry  Concerning  the  Commission’s 
Merger  Poiicy  Under  the  Federai  Power 
Act;  Poiicy  Statememt 

Issued  December  18, 1996. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Policy  statement. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
amending  its  regulations  to  update  and 
clarify  the  Commission’s  procedures, 
criteria  and  policies  concerning  public 
utility  mergers  in  light  of  dramatic  and 
continuing  changes  in  the  electric 
power  industry  and  the  regulation  of 
that  industry.  The  purpose  of  this  Policy 
Statement  is  to  ensure  that  mergers  are 
consistent  with  the  public  interest  and 
to  provide  greater  certainty  and 
expedition  in  the  Commission's  analysis 
of  merger  applications. 

EFFECTIVE  DATE:  December  18, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jan  Macpherson  (Legal  Matters), 
Kimberly  D.  Bose  (Legal  Matters), 
Office  of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426;  Telephone:  (202)  208-0921, 
(202) 208-2284. 

Wilbur  C.  Earley  (Technical  Matters), 
Office  of  Economic  Policy,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426;  Telephone:  (202)  208-0023. 
Michael  A.  Coleman  (Technical 
Matters),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426;  Telephone: 
(202)  208-1236. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Commission’s  Public  Reference 
Room,  Room  2A,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 


modem  by  dialing  (202)  208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  OPS  is  also 
available  tl^ugh  the  Fed  World  System 
(by  Modem  or  Internet).  To  access  CIPS, 
set  your  communications  software  to 
19200, 14400, 12000,  9600,  7200,  4800, 
<2400  or  1200bps  full  duplex,  no  parity, 

8  data  bits,  and  1  stop  bit.  The  full  text 
of  this  final  rule  will  be  available  on 
CIPS  in  ASCn  indefinitely  and 
WordPerfect  5.1  format  for  one  year. 

The  complete  text  on  diskette  in 
WordPerfect  format  may  also  be 
purchased  firom  the  Commission’s  copy 
contractor,  LaDom  Systems 
Corporation,  also  located  in  Room  2A, 

888  First  Street,  N.E„  Washington,  D.C. 
20426. 

The  Commission’s  bulletin  board 
system  also  can  he  accessed  throu(^  the 
FedWorld  system  directly  by  modem  or 
through  the  Internet.  To  access  the 
FedWorld  system  by  modem: 

•  Dial  (703)  321-3339  and  logon  to 
the  FedWorld  system 

•  After  logging  on,  type:  /go  FERC 

To  access  the  FedWorld  system 

through  the  Internet,  a  telnet  application 
must  be  used  either  as  a  stand-alone  or 
linked  to  a  Web  browser: 

•  Telnet  to:  fedworld.gov 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 
or 

•  Point  your  Web  Browser  to:  http:// 
www.fedworld.gov 

•  Scroll  down  the  page  to  select 
FedWorld  Telnet  Site 

•  Select  the  option:  [1]  FedWorld 

•  Logon  to  the  FedWorld  system 

•  Type:  /go  FERC 

Policy  Statement  Establishing  Factors 
the  Commission  Will  Consid^  in 
Evaluating  Whether  a  Proposed  Merger 
Is  Consistent  With  the  Public  Interest 

Issued  December  18, 1996. 

I.  Introduction 

This  Policy  Statement  updates  and 
clarifies  the  Federal  Energy  Regulatory 
Commission’s  (Commission) 
procedures,  criteria  and  policies 
concerning  public  utility  mergers  in 
light  of  dramatic  and  continuing 
changes  in  the  electric  power  industry 
and  corresponding  changes  in  the 
regulation  of  that  industry.  The 
Commission  believes  it  is  particularly 
important  to  refine  and  modify  its 
merger  policy  at  this  critical  juncture  for 
the  electric  industry.  The  Commission 
recognizes  that  the  electric  industry 
now  is  in  the  midst  of  enormous 
technological,  regulatory  and  economic 
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changes.  At  the  heart  of  these  changes 
is  the  transition  to  competitive  power 
supply  markets,  prompted  in  part  by 
this  Commission’s  open  access 
transmission  policies.  These  changes  are 
fundamental,  and  mergers  and 
consolidations  are  among  the  strategic 
options  available  for  companies  seeking  • 
to  reposition  themselves  in  response  to 
the  emerging  competitive  business 
landscape. 

In  this  Policy  Statement,  the 
Commission  has  two  broad  goals.  First, 
we  intend  to  ensure  that  future  mergers 
are  consistent  with  the  competitive 
goals  of  the  Energy  Policy  Act  of  1992 
(EPAct)  ‘  and  the  Commission’s  recent 
Open  Access  Rule.^  This  means  that  the 
Commission,  in  applying  the  Federal 
Power  Act  standard  ^at  mergers  must 
be  consistent  with  the  public  interest, 
must  account  for  changing  market 
structures  and  pay  close  attention  to  the 
possible  eflect  of  a  merger  on 
competitive  bulk  power  markets  and  the 
consequent  effects  on  ratepayers. 
Second,  the  Commission  believes  that  as 
the  pace  of  industry  change  increases, 
market  participants  require  greater 
regulatory  certainty  and  expt^tion  of 
regulatory  action  in  order  to  respond 
quickly  to  rapidly  changing  market 
conditions.  Accordingly,  this  Policy 
Statement  offers  procedural  innovations 
and  more  specific  information  that  we 
would  expect  applicants  to  file  to 
facilitate  the  Commission  acting  more 
quickly  on  merger  requests.  ^ 

We  will  generally  take  into  account 
three  factors  in  analyzing  proposed 
mergers:  the  effect  on  competition,  the 
effect  on  rates,  and  the  effect  on 
regulation.  First,  our  analysis  of  the 
effect  on  competition  will  more 
precisely  identify  geographic  and 
product  markets  and  will  adopt  the 
Department  of  Justice/Federal  Trade 
Commission  Merger  Guidelines 
(Guidelines)  as  the  analytical  framework 
for  analyzing  the  effect  on  competition. 
The  Guidelines  adopt  a  five-step 
procedinre  for  analyzing  mergers 

First,  the  Agency  assesses  whether  the 
merger  would  significantly  increase 
concentration  and  result  in  a 
concentrated  market,  properly  defined 


'  Energy  Policy  Act  of  1992,  Pub.  L.  Mb.  102-486, 
106  Stat.  2776,  2905  (1992). 

^  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  hy  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities,  Order  No.  888,  (Open  Access  Rule)  61  FR 
21540  (May  10, 1996),  III  FERC  Stats.  &  Regs. 

1 31,036  (1996),  reh’g  pending. 

^  In  the  near  future,  the  Commission  will  also 
issue  a  notice  of  proposed  rulemaking  to  set  forth 
more  speciflc  filing  requirements  consistent  with 
this  Policy  Statement  and  additional  procedures  for 
improving  the  merger  hearing  process. 


and  measured.  Second,  the  Agency 
assesses  whether  the  merger,  in  li^t  of 
market  concentration  and  other  factors 
that  characterize  the  market,  raises 
concern  about  potential  adverse 
competitive  effects.  Third,  the  Agency 
assesses  whether  entry  would  be  timely, 
likely  and  sufficient  either  to  deter  or  to 
counteract  the  competitive  effects  of 
concern.  Fourth,  the  Agency  assesses 
any  efficiency  gains  that  reasonably 
cannot  be  achieved  by  the  parties 
through  other  means.  Finally,  the 
Agency  assesses  whether,  but  for  the 
merger,  either  party  to  the  transaction 
would  be  likely  to  fail,  causing  its  assets 
to  exit  the  market.'* 

By  applying  an  analytic  “screen” 
bas^  on  the  Guidelines  early  in  the 
merger  review  process,  the  Commission 
will  be  able  to  identify  proposed 
mergers  that  clearly  will  not  harm 
competition. 

Second,  in  assessing  the  effect  of  a 
proposed  merger  on  rates,  we  will  no 
longer  require  applicants  and 
intervenors  to  estimate  the  future  costs 
and  benefits  of  a  merger  and  then 
litigate  the  validity  of  those  estimates. 
Instead,  we  will  require  applicants  to 
propose  appropriate  rate  protection  for 
customers.  The  most  pronjising  and 
expeditious  means  of  addressing  this 
issue  is  for  parties  to  engage  in  a  pre¬ 
filing  consensus-building  effort  that  will 
result  in  a  filing  that  includes 
appropriate  rate  protection.  If  merger 
applicants  and  their  affected  wholesale 
customers  are  able  to  agree  on 
appropriate  ratepayer  safeguards,  it 
should  not  be  necessary  to  set  this 
aspect  of  the  merger  for  hearing.^  Even 
where  the  parties  have  been  unable  to 
come  to  an  agreement  before  the  merger 
is  filed,  they  should  continue  to  attempt 
to  negotiate  a  settlement.  While  there 
are  several  potential  mechanisms 
available,  which  we  discuss  herein, 
adequate  ratepayer  protection  will 
necessarily  depend  on  the  particular 
circumstances  of  the  merging  utilities 
and  their  ratepayers.  There  is  no  one- 
size-fits-all  approach,  and  the 
Commission  strongly  encourages  parties 
to  resolve  this  issue  without  a  formal 
hearing.  However,  we  also  recognize  the 
possibility  that  parties  may  not  be  able 
to  reach  an  agreement  on  appropriate 
ratepayer  protection  and  that  there  may 
be  situations  in  which  the  Commission 
nevertheless  would  be  able  to  approve 
a  merger.  This  could  occur  either  after 
a  hearing  or  on  the  basis  of  parties’ 


*  U.S.  Department  of  Justice  and  Federal  Trade 
Commission,  Horizontal  Merger  Guidelines,  issued 
April  2. 1992,  57  FR  41552  (1992). 

’  Parties  may  choose  to  use  alternative  dispute 
resolution  or  other  settlement  processes  to  reach 
mutually  agreeable  ratepayer  protection  resolutions. 


filings  if  we  determine  that  the 
applicants’  proposal  sufficiently 
insulates  the  ratepayers  from  harm. 

Finally,  with  regard  to  the  effect  of  the 
merger  on  regulation,  we  will  adopt  the 
approach  we  have  used  in  recent  cases. 
With  respect  to  shifts  of  regulatory 
authority  to  the  Securities  and  Exchange 
Commission  (SEC)  where  the  applicants 
will  be  part  of  a  registered  public  utility 
holding  company,  they  may  either 
commit  themselves  to  abide  by  this 
Commission’s  policies  with  regard  to 
affiliate  transactions,  or  we  will  set  the 
issue  for  hearing.  With  respect  to  the 
merger’s  effect  on  state  regulation, 
where  the  state  commissions  have 
authority  to  act  on  the  merger,  we 
intend  to  rely  on  the  state  commissions 
to  exercise  their  authority  to  protect 
state  interests. 

In  order  to  provide  more  certainty  and 
expedition  in  our  handling  of  merger 
applications,  this  Policy  Statement 
explains  how  merger  applicants  should 
address  each  of  the  thr^  factors  as  part 
of  their  case-in-chief  in  support  of  their 
application.  For  the  effect  on 
competition  factor,  applicants  who 
demonstrate  that  their  merger  passes  the 
market  power  screen  established  in  this 
Policy  Statement  will  establish  a 
presumption  that  the  merger  raises  no 
market  power  concerns.  In  that  event,  a 
trial-type  hearing  on  this  factor  should 
not  be  necessary.  We  are  also  setting 
forth  guidance  on  the  other  two  factors 
and  ways  to  resolve  any  concerns  about 
these  factors  v/ithout  a  trial-type 
hearing. 

For  mergers  that  do  not  pass  the 
market  power  screen,  we  will  engage  in 
a  more  detailed  analysis,  which  may 
include  a  trial-type  hearing.  As 
discussed  below,  if  we  find  that  a 
merger  will  have  an  adverse  effect  on 
competition,  and  if  the  additional 
factors  examined  do  not  mitigate  or 
counterbalance  the  adverse  competitive 
effects  of  the  merger,  we  may  impose 
various  remedies  where  necessary  to 
make  a  merger  consistent  with  the 
public  interest. 

In  this  Policy  Statement,  we  also 
provide  guidance  on  what  kind  of 
evidence  is  needed  for  each  factor. 

Thus,  applicants  will  be  able  to  provide 
the  necessary  information  at  the  outset. 
This  should  provide  more  certainty  and 
help  focus  our  review  on  specific  issues 
that  require  more  scrutiny.  We  believe 
that  the  additional  information  that  we 
would  expect  parties  to  file  will 
expedite  the  merger  review  process  and 
enable  the  (Commission  to  act  on  section 
203  applications  more  quickly.  We 
intend  to  process  most  merger 
applications  within  12-15  months  after 
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the  applications  are  completed,  as 
discussed  below  under  “Procedures.” 

In  general,  we  expect  that  a  merger 
approved  by  the  Commission  will 
satisfy  each  of  the  three  factors  that  form 
the  basis  of  our  merger  review,  i.e.,  post¬ 
merger  market  power  must  be  within 
acceptable  thresholds  or  be  satisfactorily 
mitigated,  acceptable  customer 
protections  must  be  in  place,  and  any 
adverse  effect  on  regulation  must  be 
addressed.  However,  we  recognize  that 
there  may  be  unusual  circumstances  in 
which,  for  example,  a  merger  that  raises 
competitive  concerns  may  nevertheless 
be  in  the  public  interest  because 
customer  benefits  (such  as  the  need  to 
ensure  reliable  electricity  service  from  a 
utility  in  severe  financial  distress)  may 
clearly  compel  approval.  Consistent 
with  the  Guidelines,  the  Commission 
would  continue  to  account  for  such 
circumstances  and  could,  in  a  particular 
case,  conclude  that  on  balance  the 
merger  is  consistent  with  the  public 
interest. 

Finally,  the  Commission  recognizes 
that,  as  the  industry  evolves  to  meet  the 
challenges  of  a  more  competitive 
marketplace,  new  types  of  mergers  and 
consolidations  will  be  proposed.  For 
example,  in  addition  to  mergers 
between  public  utilities,  market 
participants  already  are  considering 
restructuring  options  that  include 
mergers  between  public  utilities  and 
natural  gas  distributors  and  pipelines, 
consolidations  of  electric  power 
marketer  businesses  with  other  electric 
or  gas  marketer  businesses,  and 
combinations  of  jurisdictional  electric 
operations  with  other  energy  services.* 
As  a  consequence,  our  merger  policy 
must  be  sufficiently  flexible  to 
accommodate  the  review  of  these  new 
and  innovative  business  combinations 
that  are  subject  to  our  jurisdiction  under 
section  203  and  to  determine  their 
implications  on  competitive  markets. 

We  believe  that  the  analytical 
framework  articulated  in  this  Policy 
Statement  provides  a  suitable 
methodology  for  determining  whether 
such  mergers  will  be  consistent  with  the 
public  interest.'^  However,  it  will  not  be 
necessary  for  the  merger  applicants  to 


*  See,  for  example,  among  others,  the  proposed 
merger  of  Enron  Corporation  with  Portland  General 
Corporation  (Docket  No.  ER96-36-000)  and  the 
proposed  acquisition  of  PanEnergy  Corporation  hy 
Duke  Power  Company,  announced  November  25, 
1996. 

''  We  recognize  that,  as  some  energy  products 
possibly  become  more  suitable  alternatives  to 
others,  or  as  the  combination  of  complementary 
energy  services  possibly  affects  barriers  to  entfy,  the 
focus  of  our  analysis  may  have  to  be  adjusted  to 
encompass  those  products,  markets,  and  factors  that 
are  relevant  to  analyzing  the  exercise  of  market 
power  in  the  future  business  environment. 


perform  the  screen  analysis  or  file  the 
data  needed  for  the  screen  analysis  in 
cases  where  the  merging  firms  do  not 
have  facilities  or  sell  relevant  products 
in  common  geographic  markets.  In  these 
cases,  the  proposed  merger  will  not 
have  an  adverse  competitive  impact 
(i.e.,  there  can  be  no  increase  in  the 
applicants’  market  power  unless  they 
are  selling  relevant  products  in  the  same 
geographic  markets)  so  there  is  no  need 
for  a  detailed  data  analysis.  If  the 
Commission  is  unable  to  conclude  that 
the  applicants  meet  this  standard,  the 
Commission  will  require  the  applicants 
to  supply  the  competitive  analysis 
screen  data  described  in  Appendix  A. 

II.  Background 

Section  203(a)  of  the  Federal  Power 
Act  (FPA)  provides  that  no  public  utility 
shall  sell,  lease,  or  otherwise  dispose  of 
the  whole  of  its  facilities  that  are  subject 
to  the  Commission’s  jurisdiction,  or  any 
part  thereof  with  a  value  in  excess  of 
$50,000,  or  by  any  means  whatsoever, 
directly  or  indirectly,  merge  or 
consolidate  such  facilities  with  those  of 
any  other  person,  or  purchase,  acquire, 
or  take  any  security  of  another  public 
utility  without  first  securing  the 
Commission’s  approval.*  Section  203(a) 
also  says  that  “if  the  Commission  finds 
that  the  proposed  *  *  *  (merger)  will  be 
consistent  with  the  public  interest,  it 
shall  approve  the  same.”’  Under  section 
203(b),  the  Commission  may  approve  a 
proposed  merger  “in  whole  or  in  part 
and  upon  such  terms  and  conditions  as 
it  finds  necessary  or  appropriate. 

*  *  *»«  -pjjjg  power  is  to  be  exercised 
“to  secure  the  maintenance  of  adequate 
service  and  the  coordination  in  the 
public  interest  of  facilities  subject  to  the 
jurisdiction  of  the  Commission.” 

Thirty  years  ago,  in  the 
Commonwealth  case,"  the  Commission 
set  forth  six  non-exclusive  factors  for 
evaluating  mergers: 

(1)  the  effect  of  the  proposed  merger 
on  competition; 

(2)  the  effect  of  the  proposed  merger 
on  the  applicants’  operating  costs  and 
rate  levels; 

(3)  the  reasonableness  of  the  purchase 
price; 

(4)  whether  the  acquiring  utility  has 
coerced  the  to-be-acquired  utility  into 
acceptance  of  the  merger; 


*  while  many  types  of  transactions,  including 
relatively  minor  ones,  may  require  section  203 
authorization,  this  Policy  Statement  focuses  on 
mergers. 

» 16  U.S.C.  824b(a)  (1994). 

‘“16  U.S.C  824b(b)  (1994). 

'  ■  See  Commonwealth  Edison  Company 
(Commonwealth),  Opinion  No.  507,  36  F.P.C  927, 
936-42  (1966),  a^d  sub  nom.  Utility  Users  League 
V.  FPC,  394  F.2d  16  (7th  Cir.  1968),  cert,  denied. 
393  U.S.  953  (1969). 


(5)  the  impact  of  the  merger  on  the 
effectiveness  of  state  and  f^eral 
regulation;  and 

(6)  the -contemplated  accounting 
treatment.  Of  these  factors,  the  first 
two — the  effect  on  competition  and  the 
effect  on  costs  and  rates — have 
presented  the  most  significant  issues  in 
recent  merger  cases. 

Since  Commonwealth,  however,  both 
the  electric  utility  industry  and  utility 
regulation  have  Ranged  dramatically. 
The  Commission’s  Open  Access  Rule  " 
describes  these  changes  at  length. 
Advances  in  technology  now  allow 
scale  economies  to  be  exploited  by 
smaller-size  units,  thereby  allowing 
smaller  new  plants  to  be  brought  on  line 
at  costs  below  those  of  the  large  plants 
of  the  1970s  and  earlier."  Technological 
advances  in  transmission  have  made 
possible  the  economic  transmission  of 
electric  power  over  long  distances  at 
higher  voltages. ‘‘‘  State  public  utility 
commissions  have  been  relying  more  on 
competitive  contracting  as  the  primar>' 
vehicle  for  adding  new  generating 
capacity."  'This  Commission  has 
authorized  market-based  rates  for 
wholesale  electricity  sales  when  it  has 
found  that  the  public  utilities  lack 
market  power. 

In  1992,  a  landmark  change  occurred 
when  Congress  enacted  the  EPAct.  That 
statute  permitted  new  power  suppliers, 
called  exempt  wholesale  generators,  to 
enter  wholesale  power  markets,  and 
expanded  the  Commission’s  authority  to 
require  transmitting  utilities  to  provide 
eligible  third  parties  with  transmission 
access.  In  1996,  consistent  with  the 
competitive  goals  of  EPAct,  the 
Commission  adopted  a  sweeping 
regulatory  policy  change  with  the 
promulgation  of  the  Open  Access  Rule. 
That  rule  requires  each  public  utility 
that  owns,  operates  or  controls  interstate 
transmission  facilities  to  file  an  open 
access  transmission  tariff  that  offers 
both  network  and  point-to-point  service. 
The  rule  is  designed  to  remedy  the 
undue  discrimination  that  is  inherent 
when  a  utility  does  not  offer  truly 
comparable  transmission  service  to 
others,  and  to  promote  competitive  bulk 
power  markets.  Thus,  EPAct  and  the 
Commission’s  Open  Access  Rule  have 
fundamentally  changed  federal 
regulation  of  the  electric  utility 
industry.  In  addition,  many  states  are 
contemplating  retail  access,  which  may 


See  Open  Access  Rule,  61  FR  at  21540. 

See /d.  at  21544. 

'<See7d.  at  21544-45. 

See  Paul  L  Joskow,  Regulatory  Failure, 
Regulatory  Reform,  and  Structural  Change  in  the 
Electrical  Power  Industry,  in  Brookings  Papers  on 
Econ.  Activity,  Microeconomics  125  (1989). 
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prompt  even  more  significant  changes 
in  the  industry. 

Because  these  changes  have 
implications  for  the  Commission’s 
regulation  of  mergers,  **  we  issued  a 
Notice  of  Inquiry  (NOI)  soliciting 
comments  on  whether  our  thirty-year- 
old  criteria  for  evaluating  mergers 
should  be  revised.  While  most 
commenters  agree  that  we  should  revise 
our  merger  policies,  there  are 
differences  of  opinions  on  the  general 
direction  of  the  change  needed.  The 
comments  are  siunmarized  in  Appendix 
D.18 

in.  Discussion 

A.  General  Comments  on  Revising 
Merger  Policy 

1.  Direction  of  Change 

As  noted  above,  under  section  203, 
the  Commission  evaluates  mergers  to 
determine  whether  they  are  “consistent 
with  the  public  interest.’’  Congress  did 
not  intend  the  Commission  to  be  hostile 
to  mergers.  ”  We  have  found  that  the 
transaction  taken  as  a  whole  must  be 
consistent  with  the  public  interest.  “ 
Thus,  even  if  certain  aspects  of  a 
proposed  merger  are  detrimental,  the 
merger  can  still  be  consistent  with  the 
public  interest  if  there  are 
countervailing  benefits  that  derive  firom 
the  merger. 

Almost  all  commenters  argue  that  we 
need  to  revise  our  merger  policies  and 
standards  in  light  of  the  changes  in  the 
industry .22  On  one  side,  many 
commenters  argue  that  mergers  may 
prevent  markets  from  becoming  truly 
competitive.23  On  the  other  side,  some 
commenters  suggest  that  the 
Commission  should  approve  a  merger 
unless  harm  to  the  public  interest  is 
demonstrated.2'*  These  commenters 
claim  that  most  mergers  are 


‘‘Many  of  the  commenters  in  the  Open  Access 
Rule  proceeding  suggested  that  the  Commission 
reevaluate  its  merger  policy  in  concert  with  the 
open  access  rulemaking.  See  Open  Access  Rule  at 
61  FR  21555. 

See  Inquiry  Concerning  the  Commission’s 
Merger  Policy  Under  the  Federal  Power  Act,  Docket 
No.  RMg6-6-000. 61  FR  4596  (February  7, 1996), 
FERC  Stats.  &  Regs.  135,531. 

■■  Appiendix  C  sets  forth  the  full  names  and 
acronyms  of  the  commenters. 

•’Pacific  Power  A  Light  Co.  v.  FPC,  111  F.2d 
1014, 1016  (9th  Cir.  1940)  [PPS’L);  also  see 
Northeast  Utilities  Service  Co.  v.  FERC  [NU],  993 
F.2d  937  (1st  Gr.  1993). 

^Entergy  Services  Inc.  and  Gulf  States  Utilities 
Company  {Entergy),  Opinion  No.  385, 65  FERC 
161,332  at  62,473  (1993),  order  on  reh’g.  Opinion  , 
No.  385-A,  67  FERC  161,192  (1994),  appeal 
pending. 

f  See  NU,  993  F.2d  at  945. 

“  See  Appendix  D,  Section  lA. 

“For  example,  APPA,  NRECA  at  7-8;  ELCON  at 
12-13. 

“For  example,  UtiliCorp  United  at  2,  7, 10. 


procompetitive  and  should  be  approved 
unless  a  problem  is  identified. 

We  do  not  agree  either  with 
commenters  who  argue  that  we  should 
actively  encourage  mergers  or  those  who 
argue  that  we  should  discourage  them. 
The  statutory  standard  is  that  a  merger 
must  be  “consistent  with’’  the  public 
interest.  While  we  believe  that  the 
(Commission  has  broad  flexibility  in 
determining  what  is  in  the  public 
interest,  particularly  in  light  of  changing 
conditions  in  the  industry,  we  do  not 
read  the  statutory  language  as  creating  a 
presumption  against  mergers.2s  Nor  are 
we  prepared  to  presume  that  all  mergers 
are  beneficial.  It  is  the  applicants’ 
responsibility  to  demonstrate  that  the 
merger  is  consistent  with  the  public 
interest. 

We  believe  that  if  the  Commission  is 
to  fulfill  its  statutory  responsibilities,  it 
must  determine  what  is  consistent  with 
the  public  interest  in  light  of  conditions 
in  the  electric  industry  in  general  as 
well  as  the  specific  circumstances 
presented  by  a  proposed  merger.  lu  an 
era  of  traditional,  cost-of-service  based 
regulation,  the  Commission  defined  its 
public  interest  responsibilities 
consistent  with  that  structure.  Today, 
we  believe  that  the  public  interest 
requires  policies  that  do  not  impede  the 
development  of  vibrant,  fully 
competitive  generation  markets.  We  are 
refining  our  analysis  of  the  effects  of 
proposed  mergers  on  competition  in 
order  to  protect  the  public  interest  in 
the  development  of  such  highly 
competitive  markets,  as  discussed 
below. 

The  Commission’s  interpretation  of 
the  public  interest  standard  has  never 
been  static.  In  the  El  Paso  case,  26  we 
explained  that  oiur  view  of  what  it  takes 
to  mitigate  market  power  sufficiently  to 
allow  approval  of  a  merger  had  evolved 

, - over  time.  We  pointed  out  that  as  the 

industry  had  become  more  competitive, 
we  began  examining  market  power  in 
transmission  more  closely,  and  that 
comparable  access  was  now  required. 
Moreover,  we  explained  in  El  Paso  that 
while  in  the  past  we  had  focused  only 
on  increases  in  market  power,  we  no 
longer  believed  that  we  could  find  any 
merger  to  be  consistent  with  the  public 
interest,  whether  or  not  the  merger 
created  increased  market  power,  unless 
the  merging  utilities  provided  open 
access.  We  adopted  this  revised  view  of 
the  public  interest  in  light  of  EP Act’s 


“In  NO,  993  F.2d  at  947,  the  court  pointed  out 
that  the  FPA  differs  from  the  Bank  Merger  Act  in 
that  the  latter  contains  an  “implicit  presumption 
that  mergers  are  to  be  disapproved.” 

“El  Paso  Electric  Company  and  Central  and 
Southwest  Services  Inc.,  68  FERC  1 61,181  61,914- 
15  (1994),  dismissed,  72  FERC  161,292  (1995). 


goal  of  encouraging  greater  wholesale 
competition  and  the  significant  increase 
in  actual  competition. 

2.  How  to  Implement  New  Policies 

We  are  adopting  our  new  policies  .. 
through  this  Policy  Statement  rather 
than  through  other  means,  such  as 
acting  on  a  case-by-case  basis  or  through 
a  rulemaking.  While  some  commenters 
suggested  other  means,  22  we  believe 
that  a  Policy  Statement  is  needed. 
Proceeding  on  a  case-by-case  basis 
would  not  give  applicants  and 
intervenors  the  guidance  needed  to 
facilitate  the  presentation  of  the  kinds  of 
well-focused  evidence  and  arguments 
that  will  improve  and  expedite  the 
merger  review  process.  On  the  other 
hand,  a  binding  rule  would  be  too  rigid 
at  this  time.  Because  the  industry 
continues  to  change  rapidly,  we  must 
maintain  flexibility  in  fulfilling  our 
statutory  responsibilities. 

Commenters  disagree  on  whether  we 
should  apply  the  new  policy  to  pending 
merger  proposals.  2*  Those  proposing 
mergers  have  been  on  notice  since  we 
issued  the  NOI  that  the  Commission  is 
considering  revising  its  criteria  for 
evaluating  proposed  mergers.  In  several 
recent  merger  hearing  orders,  we  have 
discussed  the  NOI  and  have  indicated 
that  we  intend  to  evaluate  pending 
proposals  in  light  of  any  new  criteria  we 
might  adopt.  29  We  do  not  believe  that 
any  applicants  will  be  seriously 
disadvantaged  by  application  of  this 
policy  to  pending  cases.  Our  analysis  of 
the  effect  of  a  proposed  merger  on 
competition  has  been  evolving  for  some 
time,  particularly  since  the  enactment  of 
EPAct  and  the  issuance  of  the  Open 
Access  Rule.  Thus,  we  are  not  applying 
radically  new  analyses  or  standards. 

The  same  is  true  of  the  other  two 
remaining  factors,  the  effects  on 
regulation  and  on  rates.  We  will  address 
the  specific  application  of  the  policy  to 
pending  cases  on  a  case-by-case  basis.  If 
necessary,  we  will  require  the  parties  to 
supplement  the  record  in  any  pending 
case,  and  we  do  not  expect  that  this  will 
cause  any  substantial  delay.  In  fact,  if 
anything,  we  expect  this  Policy 
Statement  will  make  it  easier  to  resolve 
any  remaining  issues,  because  of  our 
clarification  of  our  policies. 


“  See  Appendix  D  at  Section  IB. 

“W. 

“Union  Electric  G)mpany  and  Central  Illinois 
Public  Service  Company  (Union  Electric),  77  FERC 
1 61,026  (1996),  reh'g  pending;  Public  Service 
Company  of  Colorado  and  Southwestern  Public 
Service  Company  (PS  Colorado),  75  FERC  1 61,325 
(1996),  reh’g  pending;  Baltimore  Gas  &  Electric  and 
Potomac  Electric  Power  Company,  76  FERC 
161,111(1996). 
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B.  Effect  on  Competition  and  Remedies 
1.  Backgroimd 

In  response  to  the  NOI,  we  received 
many  comments  on  our  market  power 
analysis.  Commenters  generally  divide 
into  two  groups,  one  recommending 
stricter  scrutiny  of  the  effect  of  mergers 
on  competition,  while  the  other  argues 
that  less  concern  is  warranted  in  today’s 
more  competitive  enviromnent. 

Those  in  the  first  group  support  more 
stringent  scrutiny  because  they  believe 
that  mergers  can  cause  competitive 
harm,  particularly  in  a  transitional  era. 
Many  commenters  ^  argue  that  mergers 
increase  generation  market  power, 
increase  monopsony  buying  power, 
encourage  self-dealing,  discourage 
alternative  suppliers  imder  retail  access, 
and  tend  to  preserve  certain  competitive 
advantages  associated  with  vertical 
integration.  These  commenters  criticize 
the  analysis  the  Commission  has  been 
using  to  evaluate  mergers.  They  argue 
that  the  Commission  has  not  given 
enough  consideration  to  important 
factors,  including  generation 
dominance,  the  effect  of  transmission 
constraints  on  competition,  the  merged 
company’s  ability  to  exercise  market 
power  in  localized  areas  and  in  short¬ 
term  energy  sales,  the  effects  on  markets 
in  which  little  or  no  effective 
competition  exists,  and  the  significant 
anticompetitive  advantages  that 
vertically  integrated  utilities  possess  as 
a  result  of  the  long-existing  statutory 
and  regulatory  system. 

The  second  broad  group  of 
commenters  argues  that  mergers  are 
procompetitive.  These  commenters 
maintain  that  mergers  lower  costs, 
create  economies  of  scale  and 
geographic  scope,  create  large  strong 
competitors,  allow  rapid  movement  into 
new  markets,  allow  diversification  to 
minimize  shareholder  exposiue  to 
business  fluctuation,  and  let  the  most 
efficient  companies  operate  facilities, 
among  other  reasons. 

2.  Discussion 

a.  The  role  of  competition.  The 
electric  industry’s  rapid  restructuring, 
and  the  Commission’s  regulatory 
response  to  it,  have  made  the  effect  of 
mergers  on  competition,  and  the  way 
the  Commission  evaluates  that  effect, 
critically  important. 

The  dpen  Access  Rule  was  a 
watershed  for  electric  industry 
regulation.  In  the  Rule,  we  recognized 


^  These  include,  for  example,  CA  Com,  Joint 
Consumer  Advoc.,  APPA,  NRECA,  Environmental 
Action  et  a/.,  RUS,  Salt  River,  Lubbock,  Wisconsin 
Customers,  and  TAPS. 

Such  as  UtiliCorp,  Southern,  PanEnergy,  and 
Southwestern. 


that,  where  it  exists,  competition  has 
become  the  best  way  to  protect  the 
public  interest  and  to  ensure  that 
electricity  consumers  pay  the  lowest 
possible  price  for  reliable  service.  Before 
the  Open  Access  Rule,  the  Commission 
took  ^e  approach  that  traditional 
regulation  could  cure  many  market 
power  problems.  The  size  of  the 
company,  the  territory  it  covered,  and 
the  assets  it  held  did  not  matter  greatly 
because  regulatory  oversight  could  hold 
market  power  in  check.  Indeed,  the 
creation  of  larger  utilities  allowed  some 
utilities  to  take  advantage  of  scale 
economies  and  pass  the  cost  savings  on 
to  consiuners  under  regulatory 
supervision. 

With  the  open  transmission  access 
resulting  firom  the  Open  Access  Rule 
and  the  continuing  evolution  of 
competitive  wholesale  power  markets, 
we  believe  that  competition  is  now  the 
best  tool  to  discipline  wholesale  electric 
markets  and  thereby  protect  the  public 
interest.  But  the  competition  needed  to 
protect  the  public  interest  will  not  be 
efficient  and  deliver  lower  prices  in 
poorly  structured  markets.  For  example, 
a  concentration  of  generation  assets  ^at 
allows  a  company  to  dominate  a  market 
will  dampen  or  preclude  the  benefits  of 
competition.  In  sum,  as  customer 
protection  is  increasingly  dependent 
upon  vibrant  competition,  it  is  critically 
important  that  mergers  be  evaluated  on 
the  basis  of  their  effect  on  market 
structure  and  performance. 

This  means  that  the  Commission  must 
find  ways  to  assess  more  accurately  the 
competitive  impact  of  merger  proposals. 
In  doing  so,  however,  we  must  be 
sensitive  to  another  pressing  concern: 
the  industry’s  need  for  more  analytic 
and  procedural  certainty  from  the 
Commission.  The  increased  pace  of 
merger  proposals  has  tested  ovir  ability 
to  respond  in  a  timely  way.  We 
recognize  that  merger  proposals  are 
business  decisions  made  in  response  to 
market  pressures  and  opportimities. 
Some  merger  proposals  may  strengthen 
weak  firms  and  create  stronger 
competitors.  Some,  however,  may  result 
in  firms  that  will  dominate  or 
manipulate  electricity  markets  and 
thwart  competition.  In  either  case, 
applicants  are  entitled  to  timely 
decisions  firom  this  Commission.  The 
policies  and  procedures  adopted  in  this 
Policy  Statement  are  intended  to 
promote  that  goal. 

b.  Definition  of  markets.  An  accurate 
assessment  of  the  effect  on  markets 
depends  on  an  accurate  definition  of  the 
markets  at  issue.  The  Commission’s 
current  analytic  approach  defines  , 
geographic  markets  in  a  manner  that 
does  not  always  reflect  accurately  the. 


economic  and  physical  ability  of 
potential  suppliers  to  access  buyers  in 
the  market.  This  approach  uses  what 
has  come  to  be  known  as  a  hub-and- 
spoke  method.  It  identifies  affected 
customers  as  those  that  are  directly 
interconnected  with  the  merging  parties. 

It  then  identifies  potential  suppliers  as: 

(1)  those  suppliers  that  are  directly 
interconnected  with  the  customer  (the 
“first-tier”  suppliers);  and  (2)  those 
suppliers  that  are  directly 
interconnected  with  the  merging  parties 
and  that  the  customer  thus  can  reach 
through  the  merging  parties’  open 
access  transmission  tariff  (the  “second- 
tier”  suppliers). 

A  drav^ack  of  this  method  of 
defining  geographic  markets  is  that  it 
does  not  account  for  the  range  of 
parameters  that  affect  the  scope  of  trade: 
relative  generation  prices,  transmission 
prices,  losses,  and  transmission 
constraints.  Taking  these  factors  into 
account,  markets  could  be  broader  or 
narrower  than  the  first-  or  second-tier 
entities  identified  under  the  hub-and- 
spoke  analysis.  For  example,  a  supplier 
that  is  directly  interconnected  with  a 
buyer  may  not  be  an  economic  supplier 
to  that  buyer  if  transmission  capability 
across  that  interconnection  is  severely 
constrained  or  if  the  transmission 
charges  are  greater  than  the  difference 
between  the  decremental  cost  of  the 
buyer  and  the  price  at  which  the 
supplier  is  willing  to  sell.  In  contrast,  a 
supplier  that  is  three  or  four  “wheels” 
away  firom  the  same  buyer  may  be  an 
economic  supplier  if  the  sum  of  the 
wheeling  charges  and  the  effect  of  losses 
is  less  than  the  difference  between  the 
decremental  cost  of  the  buyer  and  the 
price  at  which  the  supplier  is  willing  to 
sell.  In  other  words,  mere  proximity  is 
not  always  indicative  of  whether  a 
supplier  is  an  economic  alternative. 

Another  concern  with  the  approach 
we  have  used  in  the  past  is  its  analytic 
inconsistency.  It  defines  the  scope  of  the 
market  to  include  the  directly 
interconnected  utilities  that  are 
accessible  due  to  the  applicants’  open 
access  tariff,  but  does  not  expand  &e 
market  to  recognize  the  access  afforded 
by  other  utilities’  tariffs.  This  was 
acceptable  before  open  access  was 
established  as  an  industry-wide 
requirement  for  public  utilities.  Now 
that  virtually  all  public  utilities  have 
open  access  transmission  tariffs  on  file, 
it  is  no  longer  appropriate  to  recognize 
only  the  ef^t  of- certain  entities’  tariffs 
on  the  size  of  the  market. 

In  modifying  our  competitive 
analysis,  we  are  adopting  the  Guidelines 
as  the  basic  framework  for  evaluating 
the  competitive  effects  of  merger 
proposals.  The  Guidelines  are  a  well- 
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accepted  standard  approach  for 
evaluating  the  competitive  effects  of 
mergers,  and  they  received  substantial 
support  from  commenters. 

c.  Use  of  the  Guidelines.  The 
Guidelines  set  out  five  steps  for  merger 
analysis:  (1)  define  markets  likely  to  be 
affected  by  the  merger  and  measure  thd 
concentration  and  die  increase  in 
concentration  in  those  markets;  (2) 
evaluate  whether  the  extent  of  ■ 
concentration  and  other  factors  that 
characterize  the  market  raise  concerns 
about  potential  adverse  competitive 
efiects;  (3)  assess  whether  entry  would 
be  timely,  likely,  and  sufficient  to  deter 
or  counteract  any  such  concern;  (4) 
assess  any  efficiency  gains  that 
reasonably  cannot  be  achieved  by  other 
means;  and  (5)  assess  whether  either 
party  to  the  merger  would  be  likely  to 
fail  without  the  merger,  causing  its 
assets  to  exit  the  market.  We  note, 
however,  that  the  Guidelines  are  just 
that — guidelines.  They  provide 
analytical  guidance  but  do  not  provide 
a  specific  recipe  t»  follow.  Indeed, 
applying  the  Guidelines  to  the  electric 
power  industry  is  one  of  our  biggest 
analytic  challenges,  both  because  the 
industry  is  evolving  very  rapidly  and 
because  the  industry  has  some  unique 
features,  such  as  very  limited 
opportunities  for  storage  (hence  the 
importance  of  time-diderentiated 
markets).  An  analysis  that  follows  the 
Guidelines  still  requires  many 
assumptions  and  judgments  to  fit 
specific  fact  situations. 

While  this  Policy  Statement  provides 
guidance  on  how  ^e  Commission 
intends  to  more  sharply  focus  its 
analysis  of  a  merger’s  efiect  on 
competition,  we  cannot  reduce  this 
analysis  to  a  purely  mechanized 
computation  of  the  same  data  inputs  for 
all  merger  applications.  Rather,  ^e 
Commission  will  need  to  evaluate  the 
relevant  product  and  geographic 
markets  affected  by  each  merger 
proposal;  these  markets,  in  turn,  depend 
on  die  specific  characteristics  of  the 
merger  applicants  and  the  products  and 
markets  in  which  they  potentially  trade. 
Consequently,  mergers  may  require 
analysis  of  different  product  and 
geographic  markets  due  to  factors  (such 
as  the  existence  of  constrained 
transmission  paths)  that  affect  the  size 
of  a  particular  market  or  the  hours  in 
which  trade  of  the  product  is  critical  to 
determine  whether  merger  applicants 
possess  market  power.  Such 
distinguishing  factors  will  need  to  be 
identified  and  analyzed  on  a  case-by¬ 
case  basis.  Thus,  the  analytical  process 
explained  in  this  Policy  Statement  is  a 
framework  under  which  appropriate 
adjustments  may  be  required  to  be 


incorporated  to  take  account  of  factors 
unique  to  a  merger.  Furthermore,  as 
noted  above,  this  Policy  Statement  also 
is  intended  to  be  sufficiently  flexible  to 
accommodate  the  kinds  of  new  merger 
proposals  that  will  be  presented  to  the 
Commission  as  the  energy  industry 
evolves  to  meet  the  challenges  of  a  more 
competitive  marketplace. 

We  note  that  the  Guidelines 
contemplate  using  remedies  to  mitigate 
any  harm  to  competition.  There  will  be 
mergers  where,  at  the  end  of  an  analysis, 
market  power  concerns  persist  but  that 
could  be  made  acceptable  with 
measures  to  mitigate  potential  market 
power  problems.  We  encourage 
applicants  to  identify  market  power 
problems  and  to  propose  remedies  for 
such  problems  in  their  merger 
proposals.  In  many  cases,  such  a  remedy 
could  avoid  the  need  for  a  formal 
hearing  on  competition  issues  and  thus 
result  in  a  quicker  decision.  As 
discussed  further  in  Section  III  B  (2)(e), 
if  a  proposed  long-term  remedy  is  not 
capable  of  being  effectuated  at  the  time 
the  merger  is  consummated,  applicants 
may  propose  effective  interim  remedial 
measures. 

d.  Analytic  screen.  It  is  important  to 
give  applicants  some  certainty  about 
how  filings  will  be  analyzed  and  what 
will  be  an  adequate  showing  that  the 
merger  would  not  significantly  increase 
market  power.  This  will  allow 
applicants  to  avoid  or  minimize  a 
hearing  on  this  issue.  Consequently,  we 
will  to  use  an  analytic  screen  (described 
in  Appendix  A)  that  is  consistent  with 
the  Guidelines.  If  applicants  satisfy  this 
analytic  screen  in  their  filings,  they 
typically  would  be  able  to  avoid  a 
hearing  on  competition.  We  would 
expect  applicants  to  perform  the  screen 
analysis  as  part  of  their  application  and 
to  supply  the  Commission  and  the 
public  with  electronic  files  of  all  data 
used  in  the  analysis  as  well  as  other 
related  specified  data.  The  Commission 
will  need  this  information  in  order  to 
perform  its  competitive  analysis.  If  an 
adequately  supported  screen  analysis 
shows  that  the  merger  would  not 
significantly  increase  concentration,  and 
there  are  no  interventions  raising 
genuine  issues  of  material  fact  that 
cannot  be  resolved  on  the  basis  of  the 
written  record,  the  Commission  will  not 
set  this  issue  for  hearing.  Applicants 
may,  of  course,  submit  an  alternative 
competitive  analysis  in  addition  to  the 
screen. 

The  Commission  believes  that  the 
screen  will  be  a  valuable  analytical  tool 
in  all  cases  It  is  conservative  enough  so 
that  parties  and  the  Commission  can  be 
confident  that  an  application  that  clears 
the  screen  would  have  no  adverse  effect 


on  competition.  The  screen  also  will  be 
valuable  in  identifying  potential 
competitive  problems  early  in  the 
process.  The  result  will  be  more 
narrowly  focused  issues  at  hearings 
when  they  are  necessary.  We  also  note 
that  the  screen  is  intended  to  be 
somewhat  flexible.  It  sets  out  a  general 
method,  but  we  will  consider  other 
methods  and  factors  where  applicants 
properly  support  them. 

We  believe  that  the  analytic  screen 
will  produce  a  reliable,  conservative 
analysis  of  the  competitive  effects  of 
proposed  mergers.  However,  it  is  not 
infallible.  In  some  cases,  the  screen  may 
not  detect  certain  market  power 
problems.  There'also  may  be  disputes 
over  the  data  used  by  applicants  or  over 
the  way  applicants  have  conducted  the 
screen  an^ysis.  These  claims  may  be 
raised  through  interventions  and  by  the 
Commission  staff.  However,  such  claims 
must  be  substantial  amd  specific.  In 
other  words,  they  should  focus  on  errors 
in  or  other  factual  challenges  to  the  data 
or  assumptions  used  in  the  analysis,  or 
whether  the  analysis  has  overlooked 
certain  effects  of  the  merger. 
Unsupported,  general  claims  of  harm 
are  insufficient  groimds  to  warrant 
further  investigation  of  an  otherwise 
comprehensive  analysis  developed  by 
the  applicants.  Intervenors  may  also  file 
an  alternative  competitive  analysis, 
accompanied  by  appropriate  data,  to 
support  their  arguments.  The 
Commission  realizes  that  the  need  for 
more  rigor  in  intervention  showings 
could  require  additional  efforts  by 
potential  intervenors.  We  will  therefore 
routinely  allow  60  days  from  filing  for 
intervenors  and  others  to  comment  on  a 
merger  filing.  ^2 

A  detailed  illustrative  description  of 
the  analytic  screen  tliat  we  will  use  is 
in  Appendix  A.  The  following  is  a  brief 
summary  of  the  screen.  There  are  four 
steps  the  applicant  must  complete  and 
the  Commission  will  follow: 

(1)  Identify  the  relevant  products. 
Relevant  products  are  those  electricity 
products  or  substitutes  for  such 
products  sold  by  the  merging  entities. 

(2)  Geographic  markets:  identify 
customers  who  may  be  affected  by  the 
merger.  Generally,  these  would  include, 
at  a  minimum,  all  entities  directly 
interconnected  to  a  merging  party  and 
those  that  historical  transaction  data 
indicate  have  traded  with  a  merging 
party. 


Merger  applicants  that  wish  to  facilitate  the 
merger  review  process  should  serve  potential 
intervenors  with  copies  of  their  filing  (via  overnight 
deliver^'),  including  electronic  versions,  when  they 
flle  their  applications  with  the  Commission.  Cf. 
Open  Access  Rule,  61  FR  21618  n.SlO. 
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(3)  Geogmphic  markets:  identify 
potential  suppliers  that  can  compete  to 
serve  a  given  market  or  customer. 
Suppliers  must  be  able  to  reach  the 
market  both  physically  and 
economically.  There  are  two  parts  to^ 
this  analysis.  One  is  determining  th^ 
economic  capability  of  a  supplier  to 
reach  a  market.  This  is  accomplished  by 
a  delivered  price  test,  which  accounts 
for  the  supplier’s  relative  generation 
costs  and  the  price  of  transmission 
service  to  the  customer,  including 
ancillary  services  and  losses.  The 
second  part  evaluates  the  physical 
capability  of  a  supplier  to  reach  the 
customer,  that  is,  the  amount  of  electric 
energy  a  supplier  can  deliver  to  a 
market  based  on  transmission  system 
capability. 

(4)  Analyze  concentration.  \ 

Concentration  statistics  must  be 
calculated  and  compared  with  the 
market  concentration  thresholds  set 
forth  in  the  Guidelines.  ^3 

The  usefulness  of  the  screen  analysis 
depends  critically  on  the  data  that  are 
supplied  with  the  application.  These 
data  are  described  in  Appendix  A. 
Applicants  should  hie  in  electronic 
format  the  data  specihed  as  well  as  any 
other  data  used  in  their  analysis. 

If  the  Guidelines’  thresholds  are  not 
exceeded,  no  further  analysis  need  be 
provided  in  the  application.  As  stated 
earlier,  if  an  adequately  supported 
screen  analysis  shows  that  the  merger 
would  not  signihcantly  increase 
concentration,  and  there  are  no 
interventions  raising  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  the  written  record,  the 
Commission  will  not  set  this  issue  for 
hearing.  If  the  thresholds  are  exceeded, 
then  the  application  should  present 
further  analysis  consistent  with  the 
Guidelines.  The  Commission  will  also 
consider  any  applicant-proposed 
remedies  at  this  stage.  If  none  is 
presented,  or  if  the  analysis  does  not 
adequately  deal  with  the  issues,  we  will 
need  to  examine  the  merger  further. 

The  Commission  will  set  for  hearing 
the  competitive  effects  of  merger 
proposals  if  they  fail  the  above  screen 


^^The  Guidelines  address  three  ranges  of  niarket 
concentration:  (1)  an  unconcentrated  post-merger 
market — if  the  post-merger  Herfindahl-Hirschman 
Index  (HHI)  is  below  1000,  regardless  of  the  change 
in  HHI  the  merger  is  unlikely  to  have  adverse 
competitive  effects;  (2)  a  moderately  concentrated 
post-merger  market — if  the  post  merger  HHI  ranges 
from  1000  to  1800  and  the  change  in  HHI  is  greater 
than  100,  the  merger  potentially  raises  significant 
competitive  concerns;  and  (3)  a  highly  concentrated 
post-merger  market — if  the  post-merger  HHI 
exceeds  1800  and  the  change  in  the  HHI  exceeds 
50,  the  merger  potentially  raises  signihcant 
competitive  concerns;  if  the  change  in  HHI  exceeds 
100,  it  is  presumed  that  the  merger  is  likely  to 
create  or  enhance  market  power. 


analysis,  if  there  are  problems 
concerning  the  assumptions  or  data 
used  in  the  screen  analysis,  or  if  there 
are  factors  external  to  the  screen  which 
put  the  screen  analysis  in  doubt.  We 
may  also  set  for  hearing  applications 
that  have  used  an  alternative  analytic 
method  the  results  of  which  are  not 
adequately  supported.  As  discussed  in 
Section  III  F,  the  Commission  will 
attempt  to  summarily  address  issues 
where  possible  and  may  use  procedural 
mechanisms  that  permit  us  to  dispose  of 
issues  without  having  a  trial-type 
hearing. 

e.  kmigation.  Although  a  competitive 
analysis  pursuant  to  the  Guidelines  may 
show  that  a  proposed  merger  would 
have  anticompetitive  effects,  the 
Commission  may  be  able  to  approve  the 
merger  as  consistent  with  the  public 
interest  if  appropriate  mitigation 
measures  can  be  formulated.  In  the  past, 
in  some  cases  the  Commission  has 
conditionally  approved  a  merger  if 
applicants  agreed  to  conditions 
necessary  to  mitigate  anticompetitive 
ehects.  In  some  instances,  applicants 
themselves  have  voluntarily  offered 
commitments  to  address  various 
concems.34  Commenters  suggested  a 
variety  of  conditions  that  we  could 
impose  (or  remedies  that  applicants 
could  adopt  voluntarily)  to  solve 
competitive  problems  with  a  merger. 
These  include,  for  example,  the 
formation  of  an  Independent  System 
Operator  (ISO),  divestiture  of  assets, 
elimination  of  transmission  constraints, 
efficient  regional  transmission  pricing, 
and  offering  an  open  season  to  allow  the 
merging  utilities’  customers  to  escape 
from  their  contracts.  Other  commenters 
oppose  some  or  all  of  these  remedies. 
Some  commenters  also  argue  that  we 
should  monitor  the  situation  after  a 
merger  and  impose  any  new  remedies 
that  are  needed;  other  commenters 
oppose  such  post-merger  review.35 

As  noted,  the  Commission’s  review  of 
merger  applications  has  frequently 
resulted  in  the  development  of 
particular  conditions  that  are  designed 
to  remedy  problems  associated  with  the 
merger.  These  conditions  are  imposed 
as  part  of  our  approval  of  the  merger 
application.  We  expect  that  practice  to 


^E.g.,  Northeast  Utilities  Services  Company/Re 
Public  Service  Company  of  New  Hampshire,  50 
FERC 1  61,266,  reh’g  denied.  51  FERC 1  61,177, 
clarification.  52  FERC  ^  61,046  (1990),  order  on 
reh'g.  58  FERC  1  61,070  (1992),  order  on  reh’g,  59 
FERC  f  61,042  (1992),  affd  in  part  sub  nom. 
Northeast  Utilities  Services  Company  v.  FERC,  993 
F.2d  937  (1st  Cir.  1993);  Midwest  Power  Systems, 
Inc.  and  lowa-Illinois  Gas  &  Electric  Company,  71 
FERC  1  61,386  (committed  to  offer  wholesale 
requirements  customers  an  open  season). 

^^The  comments  on  remedies  are  summarized  in 
more  detail  in  Appendix  D,  Section  VI  D. 


continue.  For  example,  we  expect  the 
comfietition  analysis  to  focus 
extensively  on  generation  market  power 
and  on  whether  a  proposed  merger 
exacerbates  market  power  problems.  We 
also  expect  applicants  to  propose 
remedies  for  market  power  problems 
identifred  in  their  analysis.  It  i.s  our 
hope  that  as  our  market  power  analysis 
becomes  more  refined  to  cope  with 
changing.circumstances  in  die  industry, 
applicant-proposed  remedies  or 
mitigation  strategies  will  also  become 
more  refined  or  tailored  to  address  the 
identified  harm.  Of  course,  one  remedy 
that  an  applicant  could  consider  is  to 
propose  to  divest  a  portion  of  its 
generating  capacity  so  that  its  market 
share  falls  below  the  share  that  poses 
anticompetitive  concerns  under  the 
Guidelines.  This  remedy  is  discussed  in 
the  Appendix  A  section  entitled 
“Competitive  Analysis  Screen.’’ 

Similarly,  an  applicant’s  ability  to 
exercise  generation  market  power  may 
be  affected  by  transmission  constraints 
and  transmission  pricing.  In  particular, 
the  scope  of  the  geographic  market  may 
be  limited  both  by  transmission 
constraints  and  by  the  need  to  pay 
cumulative  transmission  rates  in  order 
to  transmit  power  across  the  systems  of 
the  merging  utilities  and  neighboring 
utilities.  It  is  likely  that  both  market 
concentration  and  the  applicant’s 
market  share  would  be  greater  within 
such  a  circumscribed  geographic 
market.  Hence,  the  opportunity  to 
exercise  market  power  also  would  be 
greater.  Potential  remedies  for  such 
market  power  could  include  the 
following.  First,  a  proposal  by  the 
applicants  to  turn  over  control  of  their 
transmission  assets  to  an  ISO  might 
mitigate  market  power.  In  particular,  an 
ISO  might  facilitate  the  implementation 
of  efficient  transmission  pricing  and 
thereby  expand  the  effective  scope  of 
the  geographic  market.  Second,  an  up¬ 
front,  enforceable  commitment  to 
upgrade  or  expand  transmission 
facilities  might  mitigate  market  power, 
because  the  constraint  relieved  by  such 
an  upgrade  or  expansion  no  longer 
would  limit  the  scope  of  the  relevant 
geographic  market.  These  and  other 
remedies  also  are  discussed  in 
Appendix  A.  We  intend  to  tailor 
conditions  and  remedies  to  address  the 
particular  concerns  posed  by  a  merger 
on  a  case-by-case  basis. 

If  an  applicant  does  not  propose 
appropriate  remedies  to  mitigate  the 
anticompetitive  impact  of  a  merger,  the 
Commission  intends  to  fashion  such 
remedies  during  the  course  of  its 
consideration  of  an  application. 

We  do  not  intend  to  rely  on  post¬ 
merger  review  or  on  new  remedies 
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imposed  after  a  merger  is  •approved.  We 
must  find  that  a  merger  is  consistent 
with  the  public  interest  before  we 
approve  a  merger. Moreover,  heavy 
reliance  on  post-merger  review  would 
expose  the  merging  entities  to  too  much 
uncertainty.  However,  as  the 
Commission  has  noted  in  past  merger 
cases,  the  Commission  does  retain 
authority  under  section  203(b)  to  issue 
supplemental  orders  for  good  cause 
shown  as  it  may  find  necessary  or 
appropriate, 

The  Commission  acknowledges  that 
many  of  the  solutions  that  would 
mitigate  market  power  or 
anticompetitive  effects  cannot  be 
implemented  quickly  and,  in  fact,  could 
take  an  extended  period  to  accomplish 
.  ie.g.,  siting  and  constructing  new 
transmission  lines  to  alleviate  a 
transmission  constraint,  divestiture  of 
generation  assets,  formation  of  an  ISO). 
While  long-term  remedies  may  be 
necessary  to  allow  the  Commisision  to 
determine  that  a  merger  is  consistent  « 
with  the  public  interest,  a  requirement 
to  satisfy  such  conditions  prior  to 
consummating  a  merger  may  jeopardize 
the  ability  of  parties  to  merge.  In  turn, 
customer  will  experience  unnecessary 
delays  in  receiving  benefits  accruing 
from  the  merger.  Tlierefore,  we  will 
entertain  proposals  by  merger 
applicants  to  implement  interim 
mitigation  measures  that  would 
eliminate  market  power  concerns  during 
the  period  that  it  takes  to  put  in  place 
the  long-term  remedies  necessary  to 
address  the  anticompetitive  effects  of 
their  proposed  merger. 3*  Such  interim 
measures  must  fully  and  eKectively 
address  the  specific  market  power 
problems  identified  for  the  merger  but 
should  not  be  viewed  as  substitutes  for 
the  long-term  remedies  required  by  the 
Commission.  Applicants  should 
implement  long-term  remedies  as 
quickly  as  practical. 

C.  Effect  on  Rates 
1.  Background 

In  determining  whether  a  merger  is 
consistent  with  the  public  interest,  one 
of  the  factors  we  have  considered  is  the 
effect  the  proposed  merger  will  have  on 
costs  and  rates.  In  the  past  we  have 


^For  example,  an  expansion  or  upgrade  of 
facilities  to  alleviate  a  transmission  constraint 
would  not  be  an  acceptable  mitigation  measure 
unless  uncertainties  about  the  utilities’  ability  to 
complete  the  upgrade  or  expansion  are  resolved 
prior  to  consummation  of  the  merger. 

”See  FPA  section  203(b),  16  U.S.C.  §824b(b) 
(1994). 

“For  example,  an  applicant  could  sell  its 
transmission  rights  on  congested  transmission  paths 
to  third  parties  or  not  trade  in  markets  where  it  has 
market  power  until  long-term  remedies  are 
implemented. 


considered  whether  the  elimination  of 
the  independence  of  the  companies  and 
resulting  combination  of  the  facilities  of 
the  separate  entities  would  be  likely  to 
lead  to  unnecessary  rate  increases  or 
inhibit  rate  reductions.^’  We  have  also 
been  concerned  with  whether  the 
merged  companies  would  be  able  to 
operate  economically  and  efficiently  as 
a  single  entity.^  In  connection  with 
these  concerns,  the  Commission  has 
investigated  applicants’  claims  about 
the  potential  costs  and  benefits  of  their 
proposed  mergers  and  weighed  that 
information  to  determine  whether  the 
costs  are  likely  to  exceed  the  benefits. 
Our  investigations  have  fi’equently 
required  trial-type  hearings.  Although 
we  have  considered  the  applicants’ 
burden  of  proof  to  be  met  by  a 
generalized  showing  of  likely  costs  and 
benefits,’^^  these  hearings  have  often 
been  time-consuming,  and' there  has 
been  considerable  controversy  over 
whether  the  estimates  of  future  costs 
and  benefits  are  truly  meaningful. 
Moreover,  there  has  been  controversy 
over  the  position  we  have  taken  that 
benefits  are  to  be  “counted”  even  if  they 
could  reasonably  be  obtained  by  means 
other  than  the  merger.  There  also  has 
been  controversy  over  the  allocation  of 
the  projected  merger  benefits.^2 

In  more  recent  cases,  the  Commission 
has  focused  on  ratepayer  protection.  We 
have  either  accepted  a  hold  harmless 
commitment  (a  commitment  from  the 
applicant  that  any  net  merger-related 
costs  will  not  raise  rates)  or  have  set  for 
hearing  the  issue  of  whether  the 
applicants’  hold  harmless  commitment 
or  some  other  proposed  ratepayer 
protection  was  adequate.  For  example, 
in  Primergy,  the  Commission  held  that 
wholesale  ratepayers  would  be 
adequately  protected  if  the  applicants 
were  to  commit  that,  for  a  period  of  four 
years  after  the  merger  is  consummated, 
the  merging  companies  would  not  seek 
to  increase  rates  to  wholesale 
requirements  customers. 

In  PS  Colorado, the  applicants 
submitted  evidence  on  costs  and 
benefits,  but  also  proposed  a  hold 
harmless  commitment.  We  noted  several 
concerns  with  the  hold  harmless 
commitment,  pointing  out  that  it  did  not 


Commonwealth,  36  FPC  at  938. 

•«  Edison,  47  FERC 1  61,196  at  61,672  (1989). 

Entergy  Services  Inc.  (Enteigy),  65  FERC  1 
61,332,  at  62,473  (1993),  order  on  reh’g.  67  FERC 
1  61,192  (1994),  appeal  pending. 

'*2  These  benefits  have  included  items  such  as  fuel 
cost  savings;  bankruptcy  resolution;' reducing 
administrative  and  general  costs;  lowering  net 
production  costs;  and  eliminating  or  deferring 
construction  of  new  generating  units. 

■»-'  75  FERC  at  62,043-44. 


cover  most  of  the  merger-related  costs.'^ 
We  set  for  hearing  the  issue  of  whether 
the  applicants’  hold  harmless 
commitment  provided  adequate 
protection  for  ratepayers  (those  who 
receive  unbundled  generation  and 
transmission  services  as  well  as  those 
who  receive  bundled  service)  and,  if 
not,  what  ratepayer  protection 
mechanisms  would  be  sufficient.  We 
did  not  set  for  hearing  the  effect  on  rates 
as  such;  that  is,  we  did  not  instruct  the 
administrative  law  judge  to  conduct  a 
factual  investigation  into  the  alleged 
costs  and  benefits  of  the  merger.  In 
Cincinnati  Gas  S’ Electric  Company  and 
PSI  Energy,  Inc.,  the  Commission 
modified  the  hold  harmless  provision, 
stating  that  the  applicants  would  have 
the  burden  of  convincingly 
demonstrating  in  future  section  205 
filings  that  their  wholesale  customers 
had,  in  fact,  been  held  harmless;  that  is, 
they  would  have  to  show  any  rate 
increase  was  not  related  to  the  merger.'^^ 
The  applicants  would  be  required  to 
make  an  affirmative  showing  in  their 
initial  case-in-chief  that  their  proposed 
rates  did  not  reflect  merger-related  costs 
unless  such  costs  were  offset  by  merger- 
related  benefits.'*® 

In  Union  Electric,*'^  the  applicants 
proposed  an  open  season  guarantee  for 
the  first  five  years  after  the  merger  was 
consummated.  The  open  season 
guaranteed  that  existing  wholesale 
customers  could  terminate  their 
contracts  by  giving  notice  on  the  day  the 
applicants  filed  for  a  rate  increase 
affecting  that  customer.  The 
Commission  was  concerned  that  the 
open  season  commitment  might  not 
provide  adequate  protection  for 
wholesale  ratepayers  (those  that  receive 
bundled  generation  and  transmission 
service  as  well  as  those  that  receive 
unbundled  generation  or  transmission 
service)  and  set  that  issue  for  hearing. 
We  stated  that  if  at  hearing  it  was 
determined  that  the  open  season 


'*^The  commitment  was  not  to  seek  an  increase 
in  base  rates  for  Hve  years  after  the  merger.  We 
found,  however,  that  this  provided  little  protection, 
since  the  Rve  years  would  be  over  before  most  of 
the  claimed  merger  savings  were  projected  to  be 
realized.  Moreover,  the  applicants  proposed  to 
amortize  merger-related  costs  over  five  years,  but 
their  hold  harmless  commitnlent  covered  only  costs 
that  would  be  "booked  to  the  merger”  through  the 
First  two  years. 

^  See  Cincinnati  Gas  &  Electric  Company  and  PSI 
Energy,  Inc.,  64  FERC  1  61,237  at  62,714  (1993), 
order  withdrawing  authorization  of  merger  and 
instituting  settlement  procedures,  66  FERC  f 
61.028,  order  denying  rehearing  and  approving 
settlements  and  unil  iteral  offers  as  conditioned  and 
modified,  69  FERC  f  61,005  (1994),  order  granting 
clarification,  69  FERC  1  61,088  (1994). 

'*«Id.  at  62,714. 

77  FERC  1  61,026  at  61,107-08  (1996),  reh’g 
pending. 
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commitment  was  not  adequate 
protection,  a  determination  should  be 
made  as  to  what  ratepayer  protection 
mechanisms  might  be  suitable  for  the 
proposed  merger.  ‘ 

In  response  to  the  NOI,  only  a  few 
commenters  suggest  that  we  dispose  of 
the  effect  on  rates  factor  altogether.^ 
Most  commenters  consider  this  factor  to 
be  essential  in  deciding  whether  to 
approve  a  merger.^  However, 
commenters  differ  on  how  this  factor 
should  be  assessed. 

2.  Discussion 

We  disagree  with  the  argument 
presented  by  a  few  commenters  that  we 
need  not  be  concerned  about  the  effect 
of  a  merger  on  rates  in  this  competitive 
environment  because  prices  will  be  set 
by  market  forces  and  customers  can 
choose  their  suppliers  accordingly. 

Also,  while  it  may  be  true  that  most  of 
the  rate  issues  in  connection  with  the 
typical  merger  affect  retail  ratepayers 
and  are  subject  to  state  jurisdiction,  the 
Commission  in  order  to  ensure  that  a 
merger  is  consistent  with  the  public 
interest  still  must  protect  the  merging 
utilities’  wholesale  ratepayers  and 
transmission  customers  from  the 
possible  adverse  efrects  of  the  merger. 

As  mentioned  in  our  discussion  above 
on  the  effect  on  competition  and  in  our 
discussion  in  tlie  Open  Access  Rule,  we 
recognize  that  even  in  an  open  access 
environment,  markets  may  not  work 
perfectly  or  even  well.^  This  is 
particularly  the  case  during  the 
transition  from  a  monopoly,  cost-of- 
service  market  structure  to  a 
competitive  market-based  industry.  For 
instance,  during  the  transition  some 
customers  may  be  unable  to  take 
immediate  advantage  of  competition 
because  of  contractual  commitments  or 
because  of  stranded  costs  obligations. 
Furthermore,  because  transmission 
remains  effectively  a  natural  monopoly 
and  will  continue  to  be  regulated  on  a 
cost-of-service  basis,  the  Commission 
has  reason  to  be  concerned  that  mergers 
do  not  affect  transmission  rates 
adversely.  For  these  reasons,  we  will  not 
abandon  the  effect  on  rates  factor.^* 

Rather  than  requiring  estimates  of 
somewhat  amorphous  net  merger 
benefits  and  addressing  whether  the 
applicant  has  adequately  substantiated 
those  benefits,  we  will  focus  on 
ratepayer  protection.  Merger  applicants 
should  propose  ratepayer  protection 


See  Appendix  D.  section  III(A). 

^/d. 

’“See  Open  Access  Rule,  SrFR  at  21553. 

’ '  In  the  past,  we  have  referred  to  this  factor  as 
the  “effect  on  costs  and  rates.”  However,  the  basic 
concern  is  with  the  effect  on  rates.  Accordingly,  we 
will  refer  to  it  as  the  “effect  on  rates.” 


mechanisms  to  assure  that  customers 
are  protected  if  the  expected  benefits  do 
not  materialize.  The  applicant  bears  the 
burden  of  proof  to  demonstrate  that  the 
customer  will  be  protected.  This  puts 
the  risk  that  the  benefits  will  not 
materialize  where  it  belongs — on  the 
applicants. 

Furthermore,  we  believe  that  the  most 
promising  and  expeditious  means  of 
addressing  ratepayer  protection  is  for 
the  parties  to  negotiate  an  agreement  on 
ratepayer  protection  mechanisms.  The 
applicants  should  attempt  to  resolve  the 
issue  with  customers  even  before  filing, 
and  should  propose  a  mechanism  as 
part  of  their  filing.  Even  if  these 
negotiations  have  not  succeeded  by  the 
time  of  filing,  the  parties  should 
continue  to  try  to  reach  a  settlement. 
What  constitutes  adequate  ratepayer 
protection  necessarily  will  depend  on 
the  particular  circumstances  of  the 
merging  utilities  and  their  ratepayers, 
and  we  strongly  encourage  parties  to 
minimize  contentious  issues  and  to 
resolve  them  without  the  time  and 
expense  of  a  formal  hearing.  Parties  may 
not  be  able  to  reach  an  agreement  on  an 
appropriate  ratepayer  protection  and  the 
Commission  may  still  be  able  to  approve 
the  merger.  As  mentioned  earlier,  this 
could  occur  either  after  a  hearing  or  on 
the  basis  of  parties’  filings  if  we 
determine  that  the  applicants’  proposal 
sufficiently  insulates  the  ratepayers 
from  harm. 

As  described  above,  the  Commission 
has  accepted  a  variety  of  hold  harmless 
provisions,  and  parties  may  consider 
these  as  well  as  other  mechanisms  if 
they  appropriately  address  ratepayer 
concerns.  Among  the  types  of  protection 
that  could  be  proposed  are: 

•  Open  season  for  wholesale 
customers — applicants  agree  to  allow 
existing  wholesale  customers  a 
reasonable  opportunity  to  terminate 
their  contracts  (after  notice)  and  switch 
suppliers.  This  allows  customers  to 
protect  themselves  firam  merger-related 
harm. 

•  General  hold  harmless  provision — a 
commitment  from  the  applicant  that  it 
will  protect  wholesale  customers  from 
any  adverse  rate  effects  resulting  from 
the  merger  for  a  significant  period  of 
time  following  the  merger.  Such  a 
provision  must  be  enforceable  and 
administratively  manageable. 

•  Moratorium  on  increases  in  base 
rates  (rate  freeze) — applicants  commit  to 
freezing  their  rates  for  wholesale 
customers  under  certain  tariffs  for  a 
significant  period  of  time.^^  - 


’^A  rate  freeze,  however,  does  not  insulate  the 
merged  utility  from  a  rate  reduction  if  the 
Commission,  pursuant  to  section  206.  determines 


•  Rate  reduction — applicants  make  a 
commitment  to  file  a  rate  decrease  for 
their  wholesale  customers  to  cover  a 
significant  period  of  time.^^ 

Although  each  mechanism  provides 
some  benefit  to  ratepayers,  we  believe 
that  in  the  majority  of  circumstances  the 
most  meaningful  (and  the  most  likely  to 
give  wholesale  customers  the  earliest 
opportunity  to  take  advantage  of 
emerging  competitive  wholesale 
markets)  is  an  open  season  provision. 
We  urge  merger  applicants  to  negotiate 
with  customers  before  filing  and  to  ofier 
an  adequate  open  season  proposal  or 
other  appropriate  ratepayer  protection 
mechanism  in  their  merger  applications. 
If  intervenors  raise  a  sutetantial 
question  as  to  the  adequacy  of  the 
proposal,  parties  should  continue  to 
pursue  a  settlement.  If  no  agreement  can 
be  reached,  we  may  decide  the  issue  on 
the  written  record  or  set  the  issue  for 
hearing. 

D.  Effect  on  Regulation 

When  the  Commission  in 
Commonwealth  referred  to  impairment 
of  effective  regulation  by  this 
Commission  and  appropriate  state 
regulatory  authorities,  its  concern  was 
with  ensuring  that  there  is  no  regulatory 
gap.*^  The  potential  for  impairment  of 
effective  regulation  at  the  Federal  level 
has  been  increased  by  the  Ohio  Power 
decisions.^^  That  case  holds  that  if  the 
SEC  approves  a  contract  for  sales  of 
non-power  goods  or  services  between 
afiiliates  in  a  registered  holding 
company,  this  Commission  in  its  rate 
review  may  not  disallow-any  part  of  the 
payment  under  the  contract  in  order  to 
protect  ratepayers  against  affiliate 
abuse.s® 

In  recent  cases,  the  Commission  has 
developed  its  policy  regarding  the  effect 
of  proposed  mergers  on  both  state  and 
Federal  regulation.  For  instance,  PS 
Colorado  involved  the  creation  of  a  new 
multistate  registered  holding  company. 
On  the  question  of  a  shift  of  regulation 
firom  the  state  commissions  to  this 
Commission,  we  declined  to  order  a 


that  the  utility’s  rates  are  no  longer  just  and 
reasonable.  Also,  in  circumstances  in  which 
ratepayers  clearly  would  be  entitled  to  a  rate 
reduction  in  the  absence  of  the  merger,  e.g., 
expiration  of  a  current  surcharge  or  some  other 
clearly  deffned  circumstance,  a  simple  rate  freeze 
may  not  provide  adequate  ratepayer  protection. 

”  Whether  these  types  of  proposals  are 
appropriate  in  a  particular  case  will  depend  on  the 
circumstances  of  the  merging  companies  and  the 
customers  and  the  details  of  the  proposals. 

’’Cinergy,  64  FERC  at  61,710  n.  278; 
Commonwealth,  36  FPC  at  931. 

”  Ohio  Power  Company  v.  FERC.  954  F.2d,  779, 
782-86  (D.C.  Qr.  1992),  cert,  denied,  498  U.S.  73 
(1992)  [Ohio  Power). 

”  Cf.  AEP  Power  Marketing,  Inc.,  76  FERC  1 
61,307  at  62,515  (1996). 
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hearing,  noting  that  the  state 
commissions  had  authority  to 
disapprove  the  merger  and  that  they  did 
not  argue  that  their  regulation  would  he 
impaired.  On  the  question  of  a  shift  of 
authority  from  this  Commission  to  the 
SEC,  we  pointed  out  that  pre-merger,  we 
had  authority  to  review  for  rate 
purposes  all  the  costs  the  companies 
incurred,  but  if  the  merger  were 
approved,  under  Ohio  Power  we  would 
lose  that  authority  if  the  SEC  approved 
an  inter-afftliate  transaction.  Thus,  the 
costs  could  be  flowed  through  to 
ratepayers,  even  if  the  goods  or  services 
were  obtained  at  an  above-market  price 
or  the  costs  were  imprudently  incurred. 
To  gua^  against  this  possibility,  we 
gave  the  applicants  two  options.*^  They 
could  either  choose  to  have  the  issue  set 
for  hearing,  or  they  could  agree  to ‘abide 
by  our  policies  on  intra-system 
transactions.®* 

In  response  to  the  NOI,  commenters 
generally  argue  that  it  is  important  for 
die  Commission  to  continue  to  look  at 
the  effect  of  a  merger  on  the 
effectiveness  of  state  and  Federal 
regulation.®^ 

2.  Discussion 

We  will  continue  to  examine  the 
effect  on  regulation  as  a  factor  in  our 
analysis  of  proposed  mergers  and  will 
use  the  approach  adopted  in  PS 
Colorado  and  subsequent  cases.  Thus, 
in  situations  involving  registered  public 
utility  holding  companies,  we  will 
require  the  applicants  to  choose 
between  two  options  and  to  make  that 
choice  clear  in  their  filing.  They  may 
commit  themselves  to  abide  by  this 
Commission’s  policies  with  respect  to 
intra-system  transactions  within  the 
newly-formed  holding  company 
structure,  or  they  may  go  to  hearing  on 
the  issue  of  the  effect  of  the  proposed 
registered  holding  company  structure  on 
jeff^ive  regulation  by  this  Commission. 
If  applicants  choose  the  first  option,  we 
will  set  the  issue  for  hearing  only  if 
intervenors  raise  credible  arguments 
that  because  of  special  factual 
circumstances,  the  commitment  will  not 
provide  sufficient  protection. 

With  respect  to  the  efiect  of  a  merger 
on  state  regulatory  authority,  where  a 
state  has  authority  to  act  on  a  merger, 
as  in  PSColorado,  we  ordinarily  will  not 
set  this  issue  for  a  trial-type  hearing. 

The  application  should  tell  us  whether 
the  states  have  this  authority.  If  the  state 


”  75  FERC  at  62,045-46. 

^Accord,  Union  Electric,  77  FERC  at  61,108-09 
(state  expressed  concern  over  shift  of  regulatory 
authority  from  itself  and  this  Commission  to  SEC; 
Conunission  noted  that  state  had  authority  to 
disapprove  merger). 

"Appendix  B  at  Section  fV. 


lacks  this  authority  and  raises  concerns 
about  the  effect  on  regulation,  we  may 
set  the  issue  for  hearing;  we  will  address 
these  circumstances  on  a  case-by-case 
basis. 

E.  Other  Commonwealth  Factors 

The  other  Commonwealth  factors  are 
evidence  of  coercion,  the  proposed 
accounting  treatment,  and  the 
reasonableness  of  the  purchase  price. 

These  three  factors  elicited  very  little 
comment.  As  to  evidence  of  coercion,  a 
few  commenters  suggest  that  this  should 
be  evaluated  by  the  marketplace  rather 
than  by  the  regulatory  process.*®  Several 
commenters  say  that  this  factor  should 
be  considered  only  if  someone 
demonstrates  that  it  is  relevant.**  OK 
Com  is  among  the  few  commenters  who 
favor  retaining  this  factor.  It  suggests 
that  coercion  is  a  means  by  which  some 
companies  will  try  to  gain  oligopolistic 
control  of  the  market  in  the  coming 
competitive  environment. 

As  to  accounting  treatment,  some 
commenters  support  elimination  of 
accounting  concerns  as  a  factor .*2 
PaineWebber  notes  that  most  recent 
mergers  were  mergers  of  equals, 
involving  minimal  premiums  over 
current  market  prices.  It  suggests  that  a 
similar  market  discipline  would  likely 
cause  shareholders  to  reject  merger 
transactions  involving  large  merger 
premiums  and  excessive  amortization. 
Florida  and  Montaup  argue  that  the 
accounting  treatment  of  a  merger  should 
not  be  an  issue  for  hearing  unless  an 
applicant  seeks  treatment  different  from 
the  Gimmission’s  standards.  Southern 
Company  contends  that  the 
Commission’s  analysis  of  this  factor 
should  be  subsumed  within  the  analysis 
of  the  merger’s  impact  on  costs  and 
rates. 

NY  Com  and  OK  Com  are  concerned 
about  the  accounting  consequences  of 
mergers.  OK  Com  favors  keeping  the 
historical  cost  approach  to  accounting 
for  plant  acquisitions  during  mergers 
and  business  combinations  until 
competitive  maricet  structures  are 
achieved  at  the  national,  regional,  and 
state  levels.  NY  Com  also  urges  the 
Commission  to  continue  to  require 
imrestricted  access  to  all  books  and 
records  of  newly  merged  entities. 

We  also  received  a  few  comments  on 
looking  at  the  reasonableness  of  the 


‘"East  Texas  Coop.,  EEI,  PaineWebber.  and 
Southern  Company. 

“  Florida  and  Montaup. 

East  Texas  Coop,  EEI,  and  PaineWebber. 
Although  they  do  not  support  keeping  this  factor, 
EEI  and  PaineWebber  suggest  that  in  light  of  broad 
industry  changes,  this  may  be  the  right  time  for  a 
generic  re-examination  of  accounting  concerns,  of 
which  accounting  for  mergers  could  be  a  part. 


purchase  price  as  a  factor.  A  number  of 
commenters*®  urge  that  the  Commission 
not  substitute  its  judgment  for  the 
workings  of  market  forces,  which  will 
determine  the  reasonableness  of  the 
purchase  price.  Others*^ believe  that 
this  issue  should  be  examined  only  if  its 
relevance  is  raised.  However,  OK  Com 
argues  that  purchase  price  still  has  some 
relevance  in  this  era  of  diversification. 

It  is  concerned  thht  the  purchase  price 
may  be  based  on  expected  returns  on 
non-regulated  investments,  which,  if 
they  fail  to  materialize,  may  dilute  the 
value  of  utility  stock. 

We  will  no  longer  consider  these 
three  matters  as  separate  factors.  Any 
evidence  of  coercion  will  be  considered 
as  part  of  our  analysis  of  the  effect  of  the 
merger  on  competition.  We  have  treated 
the  reasonableness  of  the  purchase  price 
as  an  issue  only  insofar  as  it  affects 
rates,  so  this  issue  is  subsumed  in  the 
effect  on  rates  factor.  As  for  the 
proposed  accoimting  treatment,  this  is 
not  really  a  factor  to  be  balanced  along 
with  other  factors;  proper  accounting 
treatment  is  simply  a  requirement  for  all 
mergers.*® 

If  a  merger  application  seeks  to 
recover  acquisition  premiums  through 
wholesale  rates,  we  will  address  the 
issue  in  post-merger  rate  applications. 
However,  the  Commission  historically 
has  not  permitted  rate  recovery  of 
acquisition  premiums. 

F.  Procedures  for  Handling  Merger 
Cases 

We  received  many  suggestions  as  to 
how  to  improve  our  procedures  for 
handling  merger  cases.  The  commenters 
focused  particularly  on  the  need  for 
certainty  and  the  need  to  expedite  the 
process,  at  least  for  some  mergers.  They 
suggested  various  screens  or  hold 
harmless  provisions.  Some  suggested 
that  we  set  forth  filing  requirements. 
Thqre  were  also  many  comments  on 
coordination  with  other  agencies  that 
are  reviewing  the  merger.** 

Although  we  plan  to  issue  a  Notice  of 
Proposed  Rulemaking  in  the  near  future 
to  set  forth  more  specific  filing 
requirements  consistent  with  this  Policy 
Statement  and  additional  procedures  for 
improving  the  merger  hearing  process, 
we  have  determined  that  the  best  way 
to  improve  the  Commission’s  handling 


^CINergy,  East  Texas  Coop,  EEI,  PaineWebber, 
and  Southern. 

'^Florida  and  Montaup. 

**  See,  e.g..  Public  Service  Company  of  Colorado 
and  Southwestern  Public  Service  Company,  75 
FERC  161,325  (1996);  Entergy  Services,  Inc.  and 
Gulf  States  Utilities  ^mpany,  Opitiion  No.  385, 65 
FERC  161,332  (1993),  order  on  reh'g,  67  FERC 
161,192  (1994). 

“Appendix  D,  Section  VI. 
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of  merger  proposals  is  to  update  our 
merger  review  policy.  As  outlined  in 
this  Policy  Statement,  we  will  generally 
limit  the  number  of  factors  we  examine 
in  order  to  determine  whether  a  merger 
is  in  the  public  interest. 

The  principal  area  that  will  require  a 
fact-based  review  is  the  effect  of  a 
proposed  merger  on  competition.  By 
using  the  Guidelines  as  a  screen  and  by 
informing  applicants  of  the  type  of 
information  we  expect  them  to  file  with 
us  when  they  apply,  we  hope  to 
expedite  our  review  of  applications 
considerably. 

As  discussed  above  under  “Effect  on 
Competition,”  “Effect  on  Rates,”  and 
“Efiect  on  Regulation,”  we  are  setting 
forth  for  each  factor  guidance  to  enable 
merger  applicants  ordinarily  to  avoid  a 
trial-type  hearing  or  to  have  a  hearing 
focused  on  limited  issues.  Moreover,  we 
have  set  forth  above  under  “Effect  on 
Competition”  and  in  Appendix  A  the 
information  that  we  think  we  need  at 
this  point  to  determine  whether  a 
merger  would  impair  competition.  We 
have  also  discussed  ways  to  mitigate 
anticompetitive  effects.  Our 
consideration  of  the  other  two  factors, 
the  effect  on  rates  and  the  effect  on 
regulation,  should  not  require  a  lot  of 
data  or  analysis,  since  we  will  be  relying 
primarily  on  the  applicants’ 
commitments.  This  should  make  it 
possible  for  applicants  to  make  filings 
that  can  be  processed  more  quickly.  The 
Commission  intends  to  propose  a  rule  to 
set  forth  detailed  filing  requirements. 

Another  step  that  can  make  our 
processing  of  merger  applications  more 
efficient  is  to  discourage  redundant  or 
irrelevant  pleadings.  We  agree  with 
commenters  who  argue  that  we  should 
not  consider  extraneous  issues,  and  we 
will  not  consider  interventions  that 
raise  matters  unrelated  to  the  merger. 
Moreover,  in  the  past,  the  process  has 
been  bogged  down  by  repetitive  filings 
such  as  answers  to  answers.  We  will  not 
consider  such  filings,  nor  will  we 
consider  “new”  information  unless  it  is 
genuinely  new  and  relevant. 

With  all  the  streamlining  changes 
discussed  above,  we  believe  that  we  will 
be  able  to  act  on  mergers  more  quickly 
after  a  complete  application  is  filed.  A 
complete  application  is  one  that 
adequately  and  accurately  describes  the 
merger  being  proposed  and  that 
contains  all  the  information  necessary  to 
explain  how  the  merger  is  consistent 
with  the  public  interest,  including  an 
evaluation  of  the  merger’s  effect  on 
competition,  rates,  and  regulation.®'^  We 


<^''The  information  would  include  all  applicable 
exhibits  and  accompanying  testimony  and  other 
data  that  will  constitute  applicants’  showing  that 


expect  applicants  to  be  able  to  provide 
all  the  necessary  information,  given  the 
guidance  in  this  Policy  Statement.  We 
also  emphasize  that  applicants  should 
not  expect  speedy  action  if  their  merger 
proposals  change,  as  has  fiequently 
happened  in  the  past.  The  Commission 
cannot  be  expected  to  act  quickly  on  a 
moving  target.  If  applicants  change  the 
mechanism  or  terms  under  which  they 
intend  to  merge  or  supplement  the 
supporting  information  in  their 
application,  the  Commission’s  review 
process  will  restart. 

Once  we  have  a  complete  application, 
we  will  make  every  reasonable  effort  to 
issue  an  initial  order  60-90  days  after 
the  comment  period  closes.  An  initial 
order  could  take  any  of  several  actions, 
including:  requesting  additional 
information  from  the  applicants  or 
intervenors;  setting  some  or  all  issues 
for  a  trial-type  or  paper  hearing; 
approving  the  merger;  or  rejecting  the 
merger.  If  we  determine  in  the  initial 
order  that  further  procedures  are 
necessary,  we  will  choose  among  the 
available  procedural  options  ba^  on 
the  completeness  of  the  record  before 
us,  the  types  of  issues  that  need  to  be 
resolved  (factual,  policy  or  legal),  and 
the  need  to  give  parties  adequate  due 
process.  However,  we  are  hopeful  that 
the  guidance  in  this  Policy  Statement 
will  result  in  more  complete 
applications  and  more  focused  and 
detailed  interventions  and  that  we  will 
be  able  to  act  summarily  on  many  (or  in 
some  cases  all)  issues  in  the  initial 
order. 

If  the  Commission  determines  in  an 
initial  order  that  trial-type  or  paper 
hearing  procedures  are  necessary,  we 
believe  that  we  will  be  able  to  issue  a 
final  order  on  most  applications  within 
12-15  months  from  the  date  that  the 
completed  application  was  filed.  We 
emphasize  that  this  assumes  no 
significant  changes  in  the  proposal;  any 
such  changes  will  start  the  process  over 
and  will  require  that  a  new  notice  be 
issued.  Of  course,  some  applications 
will  take  more  time  than  odiers.  For 
example,  if  a  merger  raises 
extraordinarily  complex  factual 
disputes,  or  if  the  development  of 
competitive  remedies  or  hold  harmless 
agreements  is  entirely  deferred  to  the 
hearing,  case  processing  may  take 
longer.  On  the  other  hand,  if  a  merger 
falls  below  the  HHI  screen,  the 
applicants  propose  adequate  ratepayer 
protection  mechanisms,  and  the 
applicants  make  the  commitments 


the  merger  is  consistent  with  the  public  interest.  In 
addition,  a  copy  of  all  applications  or  other 
information  filed  with  other  regulatory  bodies 
regarding  the  merger  must  be  provided  to  the 
Commission  to  initiate  our  review  process. 


necessary  to  assuage  our  concerns  about 
the  effect  on  regulation,  we  should  be 
able  to  act  much  more  quickly. 

The  Commission  believes  that  in 
order  to  meet  routinely  the  target  dates 
we  have  set  forth  in  this  Policy 
Statement,  it  is  appropriate  to 
reexamine  whether  our  procedures  for 
processing  merger  applications, 
including  hearing  procedures,  can  be 
tailored  better  to  meet  the  specific  needs 
of  participants  in  merger  proceedings. 

To  that  end,  in  the  proposed  rulemaking 
on  information  filing  requirements  (see 
note  3),  we  will  also  request  public 
comment  on  merger  processing 
procedures. 

We  will  not  delay  our  processing  of 
merger  applications  to  allow  the  states 
to  complete  their  review,  as  some 
commenters  suggest.  However,  we  will 
be  willing  to  consider  late  interventions 
by  state  commissions  where  it  is 
practicable  to  do  so.  In  cases  where  a 
state  commission  asks  us  to  address  the 
merger’s  effect  on  retail  markets  because 
it  lacks  adequate  authority  under  state 
law,  we  will  do  so. 

In  response  to  commenters  who  are 
concerned  that  our  decisions  be 
consistent  with  those  of  other  agencies, 
we  note  that  since  we  are  adopting  the 
Guidelines  as  a  firamework  for  our 
analysis  of  the  effect  on  competition, 
our  analysis  should  be  generally 
consistent  with  the  DOJ’s  and  the  FTC’s 
analyses. 

G.  Other  Issues 

According  to  FERC  Policy  Project, 
recent  changes  in  the  industry  may 
make  mergers  financially  unattractive 
without  planning  and  operational 
changes;  these  changes  can  harm  the 
environment.  FERC  Policy  Project 
argues  that  we  should  revise  our  rule 
that  provides  that  merger  applications 
will  not  generally  require  preparation  of 
an  EIS  or  EA.  The  rule  “categorically 
excludes”  mergers  unless  circumstances 
indicate  that  the  action  may  be  a  major 
Federal  action  significantly  affecting  the 
qualify  of  the  human  environment.®* 
raRC  Policy  Project  also  argues  that  the 
efiect  on  the  environment  should  be 
considered  as  a  factor  in  deciding 
whether  to  approve  a  merger.  Moreover, 
it  believes  we  should  require  applicants 
to  provide  with  their  applications 
information  on  the  environmental 
effects  of  the  merger  and  that  we  should 
require  mitigation  of  environmental 
effects  through  various  means. 

The  Commission  has  recognized  that 
a  particular  merger  can  have 
environmental  effects  and  has  been 
willing  to  study  the  issue  in  an 


« 18  CFR  380.4  (a)(16)  and  (b). 
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individual  case  where  it  is  justified.*^ 

We  do  not  see  the  need  to  change  our 
regulation,  which  explicitly  addresses 
the  possibility  that  an  EA  or  EIS  may, 
on  rare  occasions,  be  needed.  However, 
both  our  categorical  exclusion  rule  and 
the  absence  of  environmental  concerns 
from  the  list  of  three  factors  in  this 
Policy  Statement  reflect  the  simple  fact 
that  most  mergers  do  not  present 
environmental  concerns. 

Low-Income  Representatives  argues 
that  the  “public  interest”  standard 
requires  us  to  consider  matters  such  as 
the  need  for  service  to  all  households, 
the  need  for  consmner  input  into  the 
decisions  made  by  utilities,  and  other 
matters.  We  clarify  that  the  three  factors 
discussed  in  this  Policy  Statement  are  - 
not  necessarily  the  only  factors  that 
make  up  the  public  interest,  and,  if 
appropriate,  we  will  consider  other 
matters  that  are  under  our  jurisdiction. 
However,  we  believe  such  matters  as  the 
need  for  service  to  all  households  are 
more  appropriately  the  concern  of  the 
states. 

IV.  Administrative  Effective  Date  and 
Congressional  Notification 

Under  the  terms  of  5  U.S.C.  553  (d)(2), 
this  Policy  Statement  is  effective 
immediately.  The  Commission  has 
determined,  with  the  conciurence  of  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  of 
the  Office  of  Management  and  Budget, 
that  this  Policy  Statement  is  not  a  major 
rule  within  the  meaning  of  section  351 
of  the  Small  Business  Regulatory 
Enforcement  Act  of  1996.’®  The 
Commission  is  submitting  the  Merger 
Policy  Statement  to  both  Houses  of 
Congress  and  to  the  Comptroller 
General. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  Practice  and 
Procedure,  Electric  power.  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Commission. 

Lois  D.  Cashell, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  2,  Chapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  2— OENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 


See  Southern  California  Edison  Company,  47 
FERC 1 61,196  (1989),  order  on  reh%  49  FERC 
61,091  (1989). 

">5  U.S.C.  804  (2). 


Authority:  15  U.S.C.  717-717w,  3301- 
3432;  16  U.S.C.  792-825r,  2601-2645;  42 
U.S.C  4321-4361,  7101-7352. 

2.  Part  2  is  amended  by  adding  §  2.26, 
to  read  as  follows: 

§  2.26  Policies  concerning  review  of 
applications  under  section  203. 

(a)  The  Commission  has  adopted  a 
Policy  Statement  on  its  policies  for 
reviewing  transactions  subject  to  section 
203.  That  Policy  Statement  can  be  found 
at  77  FERC  1  61,263  (1996).  The  Policy 
Statement  is  a  complete  description  of 
the  relevant  guidelines.  Paragraphs  (b)- 
(e)  of  this  section  are  only  a  brief 
summary  of  the  Policy  Statement. 

(b)  Factors  Commission  will  generally 
consider.  In  determining  whether  a 
proposed  transaction  subject  to  section 
203  is  consistent  with  the  public 
interest,  the  Commission  will  generally 
consider  the  following  factors;  ft  may 
also  consider  other  factors: 

(1)  The  effect  on  competition; 

(2)  The  effect  on  rates;  and 

(3)  The  effect  on  regulation. 

(c)  Effect  on  competition.  Applicants 
should  provide  data  adequate  to  allow 
analysis  under  the  Department  of 
Justice/Federal  Trade  Commission 
Merger  Guidelines,  as  described  in  the 
Policy  Statement  and  Appendix  A  to  the 
Policy  Statement. 

(d)  Effect  on  rates.  Applicants  should 
propose  mechanisms  to  protect 
customers  from  costs  due  to  the  merger. 
If  the  proposal  raises  substantial  issues 
of  relevant  fact,  the  Commission  may  set 
this  issue  for  hearing. 

(e)  Effect  on  regulation.  (1)  Where  the 
merged  entity  would  be  part  of  a 
registered  public  utility  holding 
company,  if  applicants  do  not  commit 
in  their  application  to  abide  by  this 
Commission’s  policies  with  regard  to  ' 
affiliate  transactions,  the  Commission 
will  set  the  issue  for  a  trial-type  hearing. 

(2)  Where  the  affected  state 
commissions  have  authority  to  act  on 
the  transaction,  the  Commission  will 
not  set  for  hearing  whether  the 
transaction  would  impair  effective 
regulation  by  the  state  commission.  The 
application  should  state  whether  the 
state  commissions  have  this  authority. 

(3)  Where  the  affected  state 
commissions  do  not  have  authority  to 
act  on  the  transaction,  the  Commission 
may  set  for  hearing  the  issue  of  whether 
the  transaction  would  impair  effective 
state  regulation. 

Note:  These  Appendices  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Appendix  A — Competitive  Analjrsis 
Screen 

The  analytic  screen  provides  applicants 
with  a  standard  analytic  method  and  data 


specihcation  to  allow  the  Commission  to 
quickly  determine  whether  a  proposed 
merger  presents  market  power  concerns. 

Some  past  merger  cases  were  delayed  or  set 
for  hearing  because  an  adequate  analysis  was 
not  part  of  the  application  or  because 
sufficient  data  that  would  allow  the 
Commission  to  corroborate  or  independently 
check  applicants’  conclusions  was  not 
provided  in  the  application.  This  is 
especially  true  reg^ing  the  effect  that 
transmission  prices  and  capability  may  have 
on  the  scope  of  the  geographic  market.  The 
chances  for  hearings  and  delays  will  be 
reduced  if  the  screen  analysis  and  data 
described  below  are  filed  with  the 
application. 

A.  Consistency  With  DOJ  Guidelines 

In  this  policy  statement,  the  Commission 
has  adopted  the  DOJ  Merger  Guidelines  (the 
Guidelines] '  as  the  basic  framework  for 
evaluating  the  competitive  effects  of 
proposed  mergers.  The  analytic  screen 
applies  the  Guidelines.  Before  describing  the 
screen,  the  Guidelines  are  briefly 
summarized  so  that  the  screen’s  consistency 
with  them  is  clear. 

In  general,  the  Guidelines  set  out  five  steps 
for  merger  analysis:  (1)  assess  whether  the 
merger  would  significantly  increase 
concentration;  (2)  assess  whether  the  merger 
could  result  in  adverse  competitive  effects; 

(3)  assess  whether  entry  could  mitigate  the 
adverse  effects  of  the  merger;  (4)  assess 
whether  the  merger  results  in  efficiency  gains 
not  achievable  by  other  means;  and  (5)  assess 
whether,  absent  the  merger,  either  party 
would  likely  fail,  causing  its  assets  to  exit  the 
market. 

The  analytic  screen  focuses  primarily  on 
the  Guidelines —  first  step.  This  step  can  be 
broken  down  into  two  components: 

Defining  product  and  geographic  markets 
that  are  likely  to  be  affected  by  a  proposed 
merger  and  measuring  concentration  in  those 
markets.  The  products  to  consider  are  those 
sold  by  the  merging  parties.  The  Guidelines 
suggest  a  way  of  defining  geographic  markets 
based  on  identifying  the  suppliers  that  are 
feasible  alternative  suppliers  to  the  merged 
firm  from  a  buyer’s  perspective:  the 
hypothetical  monopolist  test.  Essentially,  if  a 
hypothetical  and  unregulated  monopoly  that 
owned  all  the  supplies  inside  the  geographic 
market  being  tested  could  profitably  sustain 
a  small  but  significant  price  increase  (i.e., 
suppliers  external  to  the  market  are  not,  by 
definition,  sufficiently  good  substitutes  for 
the  buyers  in  the  market),  then  the  limit  of 
the  geographic  market  has  been  reached.’ 

The  sustainability  of  a  price  increase 
depends  on  both  sellers  entering  the  market 
and  the  response  of  buyers  to  the  increase. 
The  concentration  of  suppliers  included  in 
the  market  is  then  measured  (by  summary 
statistics  such  as  the  Herfindahl-Hirschman 
Index,  or  HHI,  and  single  seller  market  share) 


'  U.S.  Department  of  Justice  and  Federal  Trade 
Commission,  Horizontal  Merger  Guidelines,  57  FR 
41552  (1992). 

’The  Guidelines  suggest  that  a  5%  price  increase 
be  used  for  the  test,  but  allow  that  larger  or  smaller 
price  increases  may  also  be  appropriate.  DOJ 
Guidelines  at  41555. 
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and  used  as  an  indicator  of  the  potential  for 
market  power. 

Evaluating  the  change  in  concentration 
using  the  Guidelines’  thresholds  to  indicate 
problematic  mergers.  The  Guidelines  address 
three  ranges  of  market  concentration:  (1)  an 
unconcentrated  post-merger  market — if  the 
post-merger  HHI  is  below  1000,  regardless  of 
the  change  in  HHI  the  merger  is  unlikely  to 
have  adverse  competitive  effects;  (2)  a 
moderately  concentrated  post-merger 
market — if  the  post  merger  HHI  ranges  from 
1000  to  1800  and  the  change  in  HHI  is  greater 
than  100,  the  merger  potentially  raises 
significant  competitive  concerns;  and  (3)  a 
highly  concentrated  post-merger  market — if 
the  post-merger  HHI  exceeds  1800  and  the 
change  in  the  HHI  exceeds  50,  the  merger 
potentially  raises  signifrcant  competitive 
concerns;  if  the  change  in  HHI  exceeds  100, 
it  is  presumed  that  the  merger  is  likely  to 
create  or  enhance  market  power.^ 

If  the  concentration  analysis  indicates  that 
a  proposed  merger  may  signifrcantly  increase 
concentration  in  any  of  the  relevant  markets, 
the  Guidelines  suggest  examination  of  other 
factors  that  either  address  the  potential  for 
adverse  competitive  effect  or  that  could 
mitigate  or  counterbalance  the  potential 
competitive  harm.  Such  factors  include  the 
ease  of  entry  in  the  market  and  any 
efficiencies  stemming  from  the  merger.^  If  the 
additional  factors  examined  do  not  mitigate 
or  counterbalance  the  adverse  competitive 
effects  of  the  merger,  remedial  conditions 
would  be  explored  at  this  stage. 

B.  Analytic  Screen  Components 

There  are  four  steps  to  the  screen  analysis. 

1.  Identify  the  Relevant  Products 

The  first  step  is  to  identify  one  or  more 
products  sold  by  the  merging  entities. 
Products  may  be  grouped  together  when  they 
are  good  substitutes  for  each  other  from  the 
buyer’s  perspective.  If  two  products  are  not 
good  substitutes,  an  entity  withjnarket 
power  can  raise  the  price  of  ode  product  and 
buyers  would  have  a  limited  ability  to  shift 
their  purchases  to  other  products.  In  the  past, 
the  Commission  has  analyzed  three  products: 
non-firm  energy,  short-term  capacity  (firm 
energy),  and  long-term  capacity.*  These 
remain  reasonable  products  under  the 
prevailing  institutional  arrangements,  and 
applicants  should  recognize  such  products  in 
their  analysis.  Other  product  definitions  may 
also  be  acceptable.  For  example,  the  lack  of 
on-site  buyer  storage  creates  products 
differentiated  by  time.  Thus,  peak  and  ofi- 
peak  energy  (seasonal  and  daily)  may  be  ^ 
distinct  products. 

The  Commission  encourages  parties  to 
propose  even  more  precise  definitions  of 
relevant  products  where  appropriate.  Indeed, 


*DO)  Guidelines  at  41558. 

'*  In  assessing  market  concentration,  the 
Guidelines  state  "*  *  *  market  share  and 
concentration  data  provide  only  the  starting  point 
for  analyzing  the  competitive  impact  of  a  merger.” 
DO)  Guidelines  at  41558  . 

*  See  Baltimore  Gas  &  Electric  and  Potomac 
Electric  Power  Company,  76  FERC  161,111  (1996) 
at  61,572.  The  factor  that  is  considered  in 
evaluating  long  term  capacity  markets  is  the  effect 
of  a  merger  on  barriers  to  entry  into  those  markets. 


we  would  expect  to  see  greater  precision  in 
product  differentiation  as  market  institutions 
develop. 

2.  Geographic  Markets:  Identify  Customers 
Who  May  Be  Affected  by  the  Merger 

This  is  the  first  of  a  two-step  process  of 
determining  the  geographic  size  of  the 
market.  To  identify  customers  potentially 
affected  by  a  merger,  at  a  minimum, 
applicants  should  include  all  entities  directly 
interconnected  to  either  of  the  merging 
parties.  Additional  entities  should  be 
included  in  the  analysis  if  historical 
transaction  data  indicates  such  entities  have 
been  trading  partners  with  a  merging  party. 
Applicants  and  others  may  argue  either  that 
therp  are  other  customers  to  be  included  as 
relevant  buyers  or  that  identified  customers 
are  not  relevant  buyers.  Intervenors  also  may 
argue  that  other  customers  not  identified  by 
the  applicants  will  be  affected  by  the  merger. 

3.  Geographic  Markets:  Identify  Potential 
Suppliers  to  Each  Identified  Customer 

This  second,  and  key,  step  in  determining 
the  size  of  the  geographic  market  is  to 
identify  those  suppliers  that  can  compete  to 
serve  a  given  market  or  customer  and  how 
much  of  a  competitive  presence  they  are  in 
the  market.  Alternative  suppliers  must  be 
able  to  reach  the  market  both  economically 
and  physically.  There  are  two  parts  to  this 
analysis.  One  is  determining  the  economic 
capability  of  a  supplier  to  reach  a  market. 

This  is  accomplished  by  a  delivered  price 
test.  The  second  part  evaluates  the  physical 
capability  of  a  supplier  to  reach  a  market,  i.e., 
the  amount  of  the  defined  product  a  supplier 
can  deliver  to  a  market  based  on  transmission 
capacity  availability. 

Supply  and  demand  conditions  in 
electricity  markets  vary  substantially  over 
time,  and  the  market  analysis  must  take  those 
varying  conditions  into  account.  Applicants 
should  present  separate  analyses  for  each  of 
the  major  periods  when  supply  and  demand 
conditions  are  similar.  One  way  to  do  this  is 
to  group  together  the  hours  when  supply  and 
demand  conditions  are  similar;  for  example, 
peak,  shoulder  and  off-peak  hours.  There 
may  even  be  smaller  groupings  to  reflect 
periods  of  significantly  constrained 
transmission  capability  available  for 
suppliers  to  reach  a  market. 

The  screen  analysis  also  examines 
historical  trade  data  as  a  check  on  which 
suppliers  should  be  included  in  the  relevant 
markets. 

a.  Delivered  price  test.  The  screen  analysis 
should  first  identify  those  suppliers  with  the 
potential  to  economically  supply  power  to 
the  destination  market  or  customer.  The 
merging  companies  as  well  as  non-traditional 
suppliers  should  be  included  in  this  test  to 
identify  potential  suppliers.  Basically, 
suppliers  should  be  included  in  a  market  if 
they  could  deliver  the  product  to  a  customer 
at  a  cost  no  greater  than  5%  above  the 
competitive  price  to  that  customer.*  The 
delivered  cost  of  the  product  to  the  relevant 
market  for  each  potential  supplier  is  found 


*The  Guidelines  suggest  a  5%  price  threshold  but 
acknowledge  that  others  may  be  appropriate. 
Applicants  have  the  burden  of  justifying  a  different 
price  threshold. 


by  adding  the  potential  supplier’s  variable 
generation  costs  and  ail  transmission  and 
ancillary  service  charges  that  would  be 
incurred  to  make  the  delivery.’  Thus,  the 
farther  away  a  supplier,  the  more 
transmission  and  ancillary  service  prices  that 
must  be  added  to  its  power  costs.  Suppliers 
that  would  have  to  traverse  a  non-open 
access  system  can  be  included  as  potential 
suppliers  only  to  the  extent  they  have  firm 
access  rights.  The  analysis  should  also  take 
into  account  the  effect  of  line  losses  on  the 
economics  of  trade  with  a  distant  supplier. 

If  a  supplier  can  deliver  the  product  to  the 
market  at  a  cost  no  more  than  5%  above  the 
market  price,that  supplier  should  be 
included  in  the  geographic  market. 

Applicants  are  expected  to  provide  product- 
specific  delivered  price  estimates  for  each 
destination  market  or  customer. 

The  delivered  price  test  uses  the  following 
data.  Applicants  should  provide  in  electronic 
format  these  data  and  any  other  data  relied 
upon  in  their  analysis. 

•  Transmission  prices.  Applicants  should 
use  the  ceiling  prices  in  utilities’  open  access 
tariffs  on  file  with  the  Commission.  Where  a 
non-jurisdictional  entity’s  transmission 
system  is  involved,  the  ceiling  price  in  its 
“NJ”  tariff  should  be  used.  If  the  entity  has 
not  filed  an  “NJ”  tariff,  applicants  should  use 
their  best  efforts  to  secure  or  estimate 
transmission  ceiling  prices.  Prices  that  are 
not  found  in  a  tariff  on  file  with  the 
Commission  should  be  adequately  supported. 
While  we  are  aware  that  ceiling  prices  are 
frequently  discounted,  this  screen  analysis  is 
to  be  conservative.  Applicants  may  present 
an  additional  alternative  analysis  using 
discounted  prices  if  they  can  support  it  with 
evidence  that  discounting  is  and  will  be 
available. 

•  Potential  suppliers’  generation  costs.  The 
Commission  will  consider  various  measures 
of  costs.  Applicants  are  free  to  use  any 
appropriate  cost  data  as  long  as  it  is  verifiable 
and  supported  with  reasoned  analysis. 
Possibilities  include  generating  plant  cost 
data  from  the  FERC  Form  1  annual  reports  or 
unit  specific  data.  Another  is  system  lambda 
data.  Either  of  these  data  can  be  used  to 
calculate  a  potential  supplier’s  costs  at 
various  time  periods.  Other  measures  or  data 
sources  may  also  be  appropriate.  The 
Commission  has  not  reached  a  firm 
conclusion  on  a  specific  cost  measure. 

•  Competitive  market  price.  Electricity 
markets  have  not  sufficiently  matured  yet  to 
exhibit  single  market  clearing  prices  for 
various  products.  In  addition,  price  discovery 
is  difficult  because  the  reporting  of  actual 
transaction  prices  is  still  in  its  formative 
stage.  Until  market  institutions  mature 
enough  to  reveal  single  market  clearing 
prices,  applicants  may  use  surrogate 
measures  as  long  as  they  are  properly 
supported.  For  example,  a  buyer’s  system 
lambda  may  be  used  because  a  buyer  is  not 
likely  to  purchase  from  a  supplier  that  is 
more  costly  than  its  own  costs  of  production 


^This  would  include  the  unbundled  transmission 
rates  of  a  seller  that  is  a  vertically  integrated  public 
utility. 
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at  specific  times.*  Another  possibility  might 
be  die  price  at  which  the  affected  customer 
has  been  purchasing  power. 

For  each  supplier,  the  screen  analysis 
should  then  show  the  amount  of  each 
product  the  supplier  could  supply  to  the 
market.  Generation  capacity  measures  are 
appropriate  for  this  showing.*  Different 
capacity  measures  should  be  used,  as 
appropriate,  for  different  products.  It  is  also 
appropriate,  even  desirable,  to  use  several 
measures  for  one  product.  Given  that 
competitive  analysis  is  an  inexact  science 
and  that  electricity  markets  are  changing 
rapidly,  using  several  measures  for  a 
pi^icular  pr^uct  will  corroborate  the  result 
of  the  analysis.  While  the  Commission  has 
not  firmly  decided  on  specific  measures  for 
analyzing  products,  the  following  discussion 
of  capacity  measures  is  intended  to  offer 
guidance  on  this  matter.  These  are  some 
ways  to  measure  a  supplier’s  ability  to 
supply  a  particular  product  to  a  market.  They 
are  not  product  definitions. 

•  Economic  capacity.  This  is  the  most 
important  of  the  measures  because  it 
determines  which  suppliers  may  be  included 
in  the  geographic  market.  Economic  capacity 
is  that  from  generating  units  whose  variable 
costs  are  such  that  they  could  deliver  energy 
to  a  relevant  market,  after  paying  all 
necessary  transmission  and  ancillary  service 
costs,  at  a  price  close  to  the  competitive  price 
in  the  relevant  market.  For  example,  if  the 
average  competitive  price  in  the  wholesale 
market  is  2.2  cents/kWh  during  a  particular 
period,  all  capacity  that  can  sell  into  the 
market  at  2.3  cenWkWh  (5%  above  the 
competitive  price)  should  be  included  in  the 
market.  If  a  seller  has  no  economic  capacity, 
it  should  not  be  considered  in  the  market  at 
this  stage  of  the  analysis.  The  econoinic 
capacity  mrasure  provides  a  sense  of  which 
suppliers  own  or  control  the  largest  shares  of 
low  cost  generating  capacity  that  has  a 
pronoimced  competitive  advantage  over 
higher  cost  capacity  in  the  market. 

•  Available  economic  capacity.  This 
measure  indicates  how  much  economic 
capacity  a  supplier  identified  in  the  previous 
step  might  actually  have  available  to  sell  into 
a  market.  It  includes  capacity  from  generating 
units  that  are  not  used  to  serve  native  load 
(or  are  contractually  committed)  and  whose 
variable  costs  are  such  that  they  could 
deliver  eneigy  to  a  market  at  a  price  close  to 
the  competitive  price  in  the  market.  The 
presiunption  underlying  this  measure  is  that 
the  lowest  running  cost  units  are  u^d  to 
serve  native  load  and  other  firm  contractual 
obligations  and  would  not  be  available  for 
other  sales.  As  competition  develops,  this 


*  System  lambda  data  are  usually  reported  by 
control  area.  For  smaller  entities  that  are  within  a 
control  area,  the  area’s  system  lambda  may  be  a 
reasonable  proxy  for  the  cost  of  energy  from  the 
marginal  resource. 

*The  DO)  Guidelines  support  using  capacity 
measures  in  industries  with  homogenous  products, 
such  as  electricity.  DOJ  Guidelines,  at  41557.  We 
note  that  energy  measures  (MWH)  may  also  be 
appropriate. 

Economic  capacity  and  similar  measures  were 
recommended  by  the  OOJ  and  FTC.  See  FTC 
comments  at  10  and  IX)J  comments,  Appendix  at 
8. 


presumption  may  not  be  valid."  Because  of 
its  focus  on  variable  costs,  available 
economic  capacity  is  useful  for  evaluating 
enetgy  (in  contrast  to  capacity)  markets. 

•  Uncommitted  capacity.  This  traditional 
measure  is  useful  for  evaluating 
intermediate-capacity  markets.  For  each 
supplier  included  in  the  relevant  market,  this 
measure  is  computed  by  subtracting  native 
load  and  firm  contractual  obligations  from 
total  capacity. 

•  Total  capacity.  Total  capacity  has 
traditionally  been  used  by  the  Commission 
and  others  to  analyze  markets.  While  this 
measure  does  not  account  for  native  load 
obligations  and  does  not  capture  the 
availability  or  cost  of  generation,  and  thus  is 
not  useful  for  a  delivered  price  analysis,  it 
does  provide  a  sense  of  the  overall  size  of  a 
supplier  that  is  included  in  the  relevant 
market. 

b.  Accounting  for  transmission  capability. 
Once  the  suppliers  that  might  economically 
supply  the  product  to  a  market  or  customer 
are  identified,  and  the  relevant  capacity 
measures  are  calculated,  each  supplier’s 
capacity  measu^  should  be  adjusted  to 
account  for  how  much  of  the  pr^uct  that 
seller  can  physically  deliver  to  that  market. 
The  extent  of  transmission  capability 
determines  the  extent  of  a  supplier’s  ability 
to  physically  reach  a  market. 

The  flows  on  a  transmission  system  can  be 
very  different  under  different  supply  and 
demand  conditions  (e.g.  peak  vs.  off-peak). 
Consequently,  the  amount  and  price  of 
transmission  available  for  suppliers  to  reach 
wholesale  buyers  at  different  locations 
throughout  the  network  can  vary 
substantially  over  time.  If  this  is  the  case,  the 
analysis  should  treat  these  narrower  periods 
separately  and  separate  geographic  markets 
should  be  defined  for  each  period. 

It  is  important  to  assess  accurately  the 
amount  of  transmission  capability  available 
for  each  supplier’s  use.  The  key  to 
incorporating  transmission  limitations  into 
the  merger  analysis  is  to  include  each 
supplier  in  the  relevant  market  only  to  the 
extent  of  the  transmission  capability 
available  to  them.  This  would  be  calculated 
as  the  combination  of  the  available 
transmission  capability  (A'FC)  and  any  firm 
transmission  ri^ts  held  by  the  supplier  that 
are  not  committed  to  long-term  tr^sactions. 

In  many  cases,  multiple  suppliers  could  be 
subject  to  the  same  transmission  path 
limitation  to  reach  the  same  destination 
market  and  the  sum  of  their  economic 
generation  capacity  could  exceed  the 
transmission  capability  available  to  them.  In 
these  cases,  the  ATC  must  be  allocated 


'■For  example,  in  a  market  with  full  retail  access 
and  a  bid-based  power  exchange,  all  generation 
units  would  be  in  the  market. 

As  used  by  the  industry,  A'FC  is  a  measure  of 
the  transfer  capability  remaining  in  the  physical 
transmission  network  for  further  commercial 
activity  over  and  above  already  committed  uses.  See 
for  example,  NERC,  Available  Transfer  Capability 
Definitions  and  Determination,  June  1996  at  page  2. 
In  hours  when  A'fC  is  zero,  a  transmission 
constraint  is  said  to  be  binding.  This  prevents  the 
dispatcher  from  scheduling  any  additional 
transactions  Iwtween  the  two  points  in  the 
constrained  d  irection. 


among  the  potential  suppliers  for  analytic 
purposes.  There  are  various  methods  for 
accomplishing  this  allocation.  Applicants 
should  support  the  method  used. 

Applicants  should  also  present  evidence 
regarding  how  transmission  capability  will 
be  affected  by  the  meiger.  Transmission  line 
loadings  are  likely  to  ^ange  as  a  result  of  the 
merging  parties”  combined  operations.  'These 
changes  are  likely  to  result  in  transmission 
availability  that  is  different  from  historical 
experience.  Applicants  should  include  in 
their  application  the  following  data:  hourly 
TTC  and  hourly  firm  and  non-firm  ATC, 
and  firm  transactions  between  relevant 
control  areas.  The  ATC  and  TTC  data  should 
come  directly  from  the  OASIS  systems  once 
they  are  implemented.  Until  then,  applicants 
should  file  estimates  of 'TTC  and  ATC  with 
data  or  other  background  material  that  will 
allow  the  Commission  to  verify  that  the 
estimates  are  reasonable.  Given  these  data, 
the  Commission  will  he  able  to  assess 
independently  the  amount  of  generation 
capacity  that  may  be  available  to  the  market 
by  each  supplier. 

c.  Trade  data  check.  It  would  be  expected 
that  there  be  some  correlation  between  the 
suppliers  included  in  the  market  by  the 
delivered  price  test  and  those  actually 
trading  in  the  market.  As  a  check,  actual 
trade  data  should  be  used  to  compare  actual 
trade  patterns  with  the  results  of  the 
delivered  price  test.  For  example,  it  may  be 
appropriate  to  include  current  trading 
partners  in  the  relevant  market  even  if  the 
above  analysis  indicates  otherwise. 
Alternatively,  if  there  has  been  little  or  no 
trade  between  a  customer  and  a  specific 
supplier,  it  may  be  appropriate  to  exclude 
that  supplier  from  the  market,  unless  the 
applicants  can  show  why  it  should  be 
included  prospectively.  The  lack  of  open 
access  in  the  past  may  have  prevented  trade 
between  the  entities  but  trade  may  be  more 
likely  in  an  open  access  environment. 
Applicants  should  file  historical  trade  data 
showing  transactions  between  potential 
suppliers  identified  in  the  steps  discussed 
above  and  the  customers  in  question.  The 
trade  data  filed  should  identify  the  supplier, 
customer,  and  characteristics  of  the 
transactions  (duration,  firmness,  etc.).  Any 
adjustments  to  the  suppliers  included  in  the 
market  under  the  delivered  price  test  must  be 
fully  supported. 

4.  Analyze  concentration.  The  final  step  in 
the  screen  analysis  is  to  analyze  the  effect  of 
the  proposed  merger  on  market  concentration 
and  competition.  To  do  so,  concentration* 
statistics  should  be  calculated  using  the 
capacity  measures  discussed  above  for  each 
relevant  market  identified.  In  cases  where 
limited  transmission  capability  during 
certain  time  periods  results  in  a  number  of 
time  differentiated  markets,  concentration 
statistics  should  be  calculated  for  each.  Both 
HHIs  and  single  firm  market  share  statistics 
should  be  presented  for  both  pre-  and  post- 


■3  As  used  by  the  industry,  total  transmission 
capability  (TTG)  is  the  amount  of  electric  power 
that  can  be  transferred  over  the  interconnected 
network  in  a  reliable  manner  while  meeting  all  of 
a  specific  set  of  defined  pre-  and  post-contingency 
conditions.  NERC,  id.  at  page  2. 
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merger  conditions.  In  calculating  HHIs  and 
market  shares,  the  relevant  generation 
capacity  of  the  customers  in  each  market 
should  be  included  in  the  denominator  of  the 
ratio  statistics.  For  example,  if  the  economic 
capacity  measure  is  being  used,  then  the 
customer’s  economic  capacity  should  be 
included.  Such  capacity  would  be  available 
and  turned  to  as  a  response  to  a  significant 
price  increase  by  external  suppliers. 

The  HHI  measures  should  be  compared 
with  the  thresholds  given  in  the  DOJ  Merger 
Guidelines.  The  Guidelines  address  three 
ranges  of  market  concentration;  (1)  an 
unconcentrated  post-merger  market — if  the 
post-merger  HHI  is  below  1000,  the  merger  is 
unlikely  to  have  adverse  competitive  ef^ts 
regardless  of  the  change  in  HHI;  (2) 
moderately  concentrated  post-merger 
market — if  the  post  merger  HHI  ranges  firom 
1000  to  1800  and  the  change  in  HHI  is  greater 
than  100,  the  merger  potentially  raises 
significant  competitive  concerns;  and  (3) 
highly  concentrated  post-merger  market — if 
the  post-merger  HHI  exceeds  1800  and  the 
change  in  the  HHI  exceeds  SO,  the  merger 
potentially  raises  significant  competitive 
concerns;  if  the  change  in  HHI  exceeds  100, 
it  is  presumed  that  the  merger  is  likely  to 
create  or  enhance  market  power. 

If  the  Guidelines’  thresholds  are  not 
exceeded,  no  further  analysis  need  be 

Erovided  in  the  application.  We  emphasize, 
owever,  that  the  Guidelines  are  just  that: 
guidelines.  There  will  undoubtedly  be 
instances  where  concentration  statistics  may 
fell  just  above  or  just  below  the  thresholds  for 
concern  and  some  additional  analysis  or 
judgement  is  needed.'^  For  example,  if  a 
proposed  merger’s  effect  on  concentration 
fells  just  below  a  threshold,  the  Commission 
might  still  want  to  see  further  analysis  if 
intervenors  have  raised  significant  concerns 
regarding  the  proposed  merger.  It  is  reasoned 
analysis,  not  blind  faith  in  the  thresholds, 
that  must  carry  the  day. 

Instances  where  hi^  concentration  is 
indicated  in  markets  that  are  defined  by 


Post -merger  geographic  markets  could  include 
more  or  fewer  suppliers  than  the  pre-merger 
markets  due  to  the  affect  of  combining  transmission 
rates.  In  cases  where  the  merged  company  will 
charge  a  single  system  wide  transmission  rate,  the 
merger  will  result  in  just  one  transmission  rate 
where  there  were  two  before  the  merger.  Thus,  after 
the  merger,  some  suppliers  that  were  excluded  from 
some  destination  markets  could  be  included  if  the 
elimination  of  one  of  the  transmission  charges 
allows  them  to  economically  reach  the  market. 
While  a  stable  geographic  market  would  be 
preferable  for  analytic  reasons,  the  effect  described 
here  reflects  the  reality  of  current  transmission 
pricing  policy  and  market  organization.  A  buyer 
inside  the  transmission  area  of  one  of  the  merging 
companies  could  see  higher  transmission  rates  as  a 
result  of  a  single  system  rate  for  the  merged 
company  thereby  decreasing  the  competitive 
options  available  to  it.  We  also  note  that  a  decrease 
in  transmission  prices  paid  could  result  in 
increased  demand,  congestion,  and  no  increase  of 
suppliers  in  some  markets. 

'5  DOJ  Guidelines,  at  41558. 

'^The  Guidelines  state  that  the  HHI  statistics 
provide  a  useful  hamework  for  merger  analysis  but 
they  suggest  “greater  precision  than  is  possible  with 
the  available  economic  tools  and  information.  Other 
things  being  equal,  cases  falling  just  above  and  just 
below  a  threshold  present  comparable  competitive 
issues.”  Guidelines,  at  41558. 


feirly  short-lived  periods  of  low  transmission 
capability  will  require  additional  analysis. 

The  concern  with  high  concentration  in  a 
market  is  that  firms  will  be  able  to  raise 
prices  substantially  and  adversely  impact  the 
market.  Relatively  short  periods  of  high 
concentration  could  be  significant  if  the 
concentration  is  high  enough.  The  fectors 
that  affect  whether  such  a  situation  ia 
problematic  are  the  degree  of  concentration, 
as  measured  by  HHI  statistics,  and  how  long 
that  concentration  lasts.  High  concentration 
is  an  indicator  for  how  easy  it  would  be  for 
firms  to  behave  strategically  (e.g.,  collude,  or 
if  concentration  is  hi^  enough,  act 
unilaterally)  to  raise  prices.  It  is  a  proxy 
measure  for  the  degree  to  which  prices  could 
be  raised.  This,  together  with  the  length  of 
time  the  concentration  lasts,  gives  some  idea 
of  the  potential  severity  of  anticompetitive 
impact. 

The  Commission  has  insufficient 
experience  to  adopt  at  this  time  specific 
thresholds  for  the  various  possible 
combinations  of  HHI  and  length  of  time  at 
which  the  constrained  periods  would  be 
problematic.  Applicants  and  other  parties  are 
strongly  encouraged  to  analyze  short-lived 
periods  of  high  concentration  using  the 
firamework  discussed  above  and  to  support 
the  conclusions  drawn  from  it.  There  may  he 
cases  in  which  the  applicant  may  be  able  to 
show  that  the  anticompetitive  effect  of 
constrained  transmission  availability  is  de 
minimis.  While  the  Commission  has 
insufficient  experience  to  establish  a  specific 
de  minimis  test  in  this  policy  statement, 
applicants  may  argue  in  a  specific  case  that 
the  anticompetitive  effect  of  a  constraint  is  de 
minimis.  We  offer  the  following  general 
guidance  to  applicants  that  seek  to  make 
such  a  showing  regarding  short-lived 
transmission  constraints.  First,  peak  periods 
may  be  more  problematic  than  other  periods, 
because  the  opportunity  to  exercise  market 
power  likely  would  lead  to  significantly 
higher  prices  during  those  hours.  Second, 
some  level  of  market  concentration  above  the 
DOJ  threshold  may  be  acceptable  if  the 
applicant  can  show  that  there  are  multiple 
sellers  in  the  constrained  area  and/or  that 
there  are  multiple  holders  of  capacity  into 
the  constrained  area.  And  finally,  our 
concern  with  short-lived  periods  of  high 
concentration  is  greater  if  the  merged  firm 
will  have  market-based  pricing  authority. 
Without  such  authority,  the  firm  may  not  be 
able  to  substantially  raise  prices. 

If  the  DO]  Guideline  concentration 
thresholds  are  exceeded,  including  instances 
where  short-lived  periods  of  high 
concentration  are  indicated  to  be 
problematic,  then  the  application  should 
present  further  analysis  consistent  with  steps 
2  to  5  in  the  Guidelines.  The  additional 
analysis  could  address  the  potential  for 
adverse  competitive  effects,  the  potential  for 
entry  in  the  market  and  the  role  entry  could 
play  in  mitigating  the  increased  market 
power,  any  efficiency  gains  that  reasonably 
could  not  be  achieved  by  other  means,  and 
whether,  but  for  the  merger,  either  party 
would  likely  feil  causing  its  assets  to  exit  the 
market. 

If  entry  is  considered  as  a  potential 
mitigating  factor,  applicants  should  address 


entry  b^ers,  such  as  the  time  ne^ed  to 
install  any  necessary  transmission  capacity. 

All  entry  barriers  should  be  addressed,  even 
if  they  are  not  controlled  by  the  applicants. 
Good  market  structure  can  be  stymied  by 
entry  barriers,  regardless  of  the  source,  e.g., 
transmission  constraints  on  a  neighboring 
utility’s  system. 

C.  Data 

The  usefulness  of  this  screen  depends  on 
the  quality  and  comprehensiveness  of  the 
data  filed  with  the  application.  The  data 
needed  for  the  screen  generally  are  publicly 
available.  It  is  important  for  applicants  to  file 
electronically  all  data  used  for  the  screen  , 
analysis,  including  supporting  data,  and  the 
data  specified  in  this  policy  statement.  The 
Commission  must  be  able  to  check  on  the 
applicants’  analysis  independently.  To  do  so, 
the  Commission  must  have  ready  access  to 
the  data.  Otherwise,  data  requests  could 
result  in  delay.  If  there  are  problems  in 
obtaining  or  understanding  the  data,  the 
Conunission  is  interested  in  developing 
informal  means,  such  as  technical 
conferences,  to  gather  additional  needed  data 
or  resolve  questions  or  misunderstandings 
concerning  the  screen  analysis,  before  the 
Commission  addresses  the  merger.  This 
approach  could  reduce  the  time  needed  to  get 
useable  data  and  perhaps  reduce  the  need  to 
set  a  merger  for  evidentiary  hearing. 

D.  Other  Considerations 

We  note  that  the  above  description  of  the 
analytic  screen  focuses  only  on  monopoly 
(seller)  power.  This  is  not  intended  to 
exclude  monopsony  (buyer)  power  as  a 
relevant  consideration.  An  analysis  of 
monopsony  power  should  be  developed  if 
appropriate.  Long-term  purchases  and  sales 
data  for  interconnected  entities  are  already 
collected  and  could  be  used  to  assess  buyer 
concentration  in  the  same  way  that  seller 
concentration  is  calculated.  In  any  event, 
intervenors  may  raise  this  issue  if  it  is  a 
concern. 

The  Commission  understands  that  the 
screen  analysis  described  in  this  policy 
statement  will  evolve  with  industry 
restructuring  and  market  maturation.  For 
example,  as  unbundling  occurs,  companies 
may  have  market  power  for  sales  from 
individual  generating  units  (e.g.,  “must-run 
units”).  In  addition,  markets  are  developing 
in  response  to  competition  and  are  spawning 
new  products  and  increasingly  short  tenn 
exchanges.  Markets  will  probably  be 
differentiated  by  product  (e.g.,  firm  and  non¬ 
firm  energy  and  reactive  power),  by  time 
(e.g.,  peak,  off-peak)  or  by  geography  (e.g., 
markets  separated  by  transmission 
_constraints).  The  definition  of  relevant 
geographic  and  product  markets  must 
account  for  these  new  realities.  Further, 
methods  for  trading  and  information 
availability  are  changing.  As  regional 
institutions,  such  as  ISOs,  and  regional 
markets  develop,  transmission  services  may 
no  longer  be  a  series  of  transactions  based  on 
utility-by-utility  corporate  boundaries,  but 
rather  single  regional  transactions.  This  will 


'^The  data  that  should  be  electronically  filed  in 
an  application  is  listed  in  Appendix  B. 
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have  important  implications  for  entry,,  p  '  ■ 
customer  response  to  price  changes,  and  the 
number  of  suppliers  that  have  competitive 
delivered  prices. 

The  means  of  our  analysis  may  also 
change.  For  example,  flow  based  network 
models  that  include  constraints  on 
transmission  networks  are  likely  to  be 
needed  for  the  screen  analysis.  In  the  future, 
the  Conunission  will  have  to  rely  less  on 
methods  that  use  costs  to  assess  markets. 
Generation  cost  data  will  become 
increasingly  sensitive,  market  participants 
will  be  less  willing  to  report  them,  and 
accounting  costs  will  be  increasingly 
irrelevant  to  market  behavior.  The 
Commission  will  rely  more  on  actual 
transaction  prices  because  they  will  be  more 
available  as  market  institutions  such  as  ISOs 
and  power  exchanges  produce  this 
information  and  because  they  are  a  better 
measure  of  market  boundaries.  New  market 
institutions  will  change  the  ability  to  exercise 
market  power.  High  transactions  costs  of 
trading  tend  to  exclude  competitors. 
Transactions  costs  include  the  costs  of 
obtaining  information,  searching  for  trading 
partners,  and  completing  a  transaction. 
Further,  the  improved  ability  of  buyers  to 
respond  quickly  to  price  changes  can 
significantly  reduce  market  power.  ISOs 
provide  one  vehicle  for  reducing  transactions 
costs  and  making  information  available  to 
traders  via  such  means  as  the  OASIS.  Real¬ 
time  pricing  provides  buyers  with  an 
improved  ability  to  respond  quickly  to  price 
changes. 

We  note  that  we  intend  to  apply  the 
analytic  screen  to  mergers  between  firms  that 
are  not  solely  engaged  in  electricity  markets, 
e.g.,  electric-gas  mergers.  However,  it  will  not 
be  necessary  for  the  merger  applicants  to 
perform  the  screen  analysis  or  file  the  data 
needed  for  the  screen  analysis  in  cases  where 
the  merging  firms  do  not  have  facilities  or 
sell  relevant  products  in  common  geographic 
markets.  In  these  cases,  the  proposed  merger 
will  not  have  an  adverse  competitive  impact 
(i.e.,  there  can  be  no  increase  in  the 
applicants’  market  power  unless  they  are 
selling  relevant  products  in  the  same 
geographic  markets)  so  there  is  no  need  for 
a  detailed  data  analysis.  If  the  Conunission  is 
unable  to  conclude  that  the  applicants  meet 
this  standard,  the  Commission  will  require 
the  applicants  to  supply  the  competitive 
analysis  screen  data  described  in  Appendix 
A. 

D.  Remedy 

A  problematic  merger  may  be  made 
acceptable  if  certain  remedial  actions  are 
taken.  In  some  cases,  the  Commission  may 
recoitunend  them  if  we  determine  that  a 
proposed  merger  will  cause  significant 
adverse  effects  on  competition  without  a 
remedy.  In  other  cases,  the  applicants  may 
propose  certain  actions  to  be  taken  if  the 
Commission  approves  the  proposed  merger. 
We  offer  the  following  guidance  concerning 
standards  for  remedies  and  specific  remedial 
options. 


1.  Standards  . 

Any  remedies  proposed  by  the  applicants 

or  relied  upon  by  the  Commission  to  mitigate 
the  anticompetitive  effect  of  a  proposed 
merger  should  meet  the  following  standards. 

Nexus.  Remedies  should  be  clearly 
designed  to  mitigate  the  specific  competitive 
problems  identified  in  the  analysis. 

Approval  of  other  authorities.  Full  and 
effective  mitigation  must  be  in  place  at  the 
time  the  merger  is  consuimnated.  Some,  and 
maybe  all,  of  the  possible  remedies  to  market 
power  require  the  approval  of  other  Federal, 
state  and  local  authorities.  For  example,  local 
authorities  must  approve  many  aspects  of 
transmission  line  siting  and  construction  and 
state  conunissions  would  surely  have  to 
approve  any  divestiture  of  generating  plants 
also  used  to  provide  retail  service.  Promises 
to  the  Cotrunission  that  such  actions  will  be 
taken  in  exchange  for  merger  approval  are 
empty  if  not  accompanied  by  all  approvals 
necessary.  We  recognize,  however,  that  final 
approvals  may  require  quite  some  time  to 
secure.  In  such  cases,  we  will  consider 
interim  mitigation  measures  that  can  be 
implemented  more  quickly  so  as  not  to 
unduly  delay  a  merger’s  consummation.  We 
will  require,  however,  that  any  interim 
measure  must  be  fully  efiective  in  mitigating 
the  identified  market  power  problems. 

Specificity.  Remedial  commitments  must 
specify  exactly  which  facilities  are  affected 
by  the  commitment,  e.g.,  which  generating 
unit(s)  will  be  divested. 

2.  Remedial  options 

The  remedies  discussed  in  this  section  are 
intended  to  mitigate  the  market 
concentration  problem  caused  by  the  merger. 
We  stress  that  the  options  discussion  is 
meant  only  as  guidance  and  not  as  an 
exhaustive  list  of  potentially  acceptable 
remedies. 

(a)  Require  transmission  expansion. 
Limitations  on  available  transmission 
capability  that  prevent  competitors  from 
participating  in  a  market  can  give  substantial 
market  power  to  incumbents  in  the  market. 
Conditioning  merger  approval  on  eliminating 
a  known  constraint  could  help  to  mitigate 
this  type  of  market  power.  Where  constraints 
on  other  systems  are  a  problem,  the 
applicants  would  also  be  required  to  seek 
transmission  expansion  on  those  systems.  As 
with  relieving  constraints  on  their  own 
system,  applicants  should  show  that  all 
necessary  approvals  have  been  secured 
before  the  Commission  could  approve  the 
merger.  This  process  does  not  need  to  wait 
for  the  Commission  to  identify  a  problem. 
Applicants  wanting  fest  approval  could 
include  this  as  part  of  the  application. 

(b)  No  trade  over  constrained  paths.  If 
constrained  paths  are  responsible  for  market 
concentration  problems  and  they  cannot  be 
relieved  for  any  reason,  the  company  could 
agree  to  not  use  those  paths  for  its  own  off- 
system  trade  when  other  transmission  service 
requests  are  pending.  This  condition  would 
keep  the  merged  company  from  exercising  . 
market  power  in  trade  in  the  constrained 
areas. 

(c)  Generation  plant  divestiture.  In 
concentrated  markets,  including  those 


subject  to  severe  and  long  lasting 
transmission  limitations,  splitting  up 
different  generating  units  into  independent 
and  separately  owned  companies  could 
reduce  horizontal  market  power.  Where  there 
are  only  a  few  generating  units  in  the  market 
area,  divesting  those  units  to  just  a  few 
owners  may  not  mitigate  the  market  power 
problem.  In  such  a  case,  one  alternative 
might  be  to  divest  the  ownership  rights  to 
each  unit’s  energy  and  capacity  to  a  number 
of  owners.  The  unit  could  then  be  operated 
as  a  competitive  joint  venture  and  parts  of  its 
output  could  be  bid  or  sold  independently. 

(d)  Defer  to  an  ISO’s  analysis  and 
mitigation  efforts.  Although  ISOs  are  just 
now  in  their  formative  changes,  they  hold 
Some  promise  of  playing  a  part  in  mitigating 
certain  sources  of  market  power.  Applicants’ 
membership  in,  or  commitment  to  join,  an 
ISO  with  the  authority  necessary  to  mitigate 
market  power  could  allow  the  Commission  to 
rely  on  the  ISO  to  identify  and  remedy 
market  power  problems.  The  ISO  would  have 
access  to  more  information  than  does  the 
Commission  and  would  possess  greater 
technical  expertise  to  assess  problems.  More 
importantly,  the  ISO  would  have  the  proper 
incentives  to  mitigate  the  problems  if  the 
ISO’s  governing  body  is  broadly  comprised  of 
market  participants.  This  potential  role  for 
ISOs  highlights  the  critical  importance  of 
balanced  ISO  governance. 

An  ISO  would  also  be  a  mitigating 
influence  on  market  power  to  the  extent  that 
it  attracts  new  entrants  into  a  market.  An  ISO 
assures  comparable  and  independent  access 
to  all  customers.  These  institutional 
guarantees  will  serve  both  to  attract  new 
entrants  and  to  encourage  continued 
participation  in  markets  that  would 
otherwise  be  dominated  by  vertically 
integrated  utilities. 

ISOs  are  generally  thought  to  be  the  proper 
vehicle  for  dealing  with  vertical  market 
power,  e.g.,  ensuring  transmission  expansion 
or  preventing  the  strategic  manipulation  of 
generation  dispatch.  An  ISO  would  be  able 
to  deal  with  horizontal  market  power  issues 
to  the  extent  it  has  the  ability  to  control  the 
dispatch  or  prices  paid  to  generators.  For 
example,  an  ISO  could  identify  units  with 
market  power  (such  as  must-run  units)  and 
those  units  could  be  subject  to  contracts  that 
mitigate  those  units’  ability  to  raise  prices 
excessively.  To  take  advantage  of  this  option, 
applicants  would  be  expected  to  show  that: 
(1)  the  ISO  meets  the  Commission’s  standard 
for  independence;  (2)  already  exists  or  will 
come  into  existence  before  the  merger  is 
completed;  (3)  has  a  mandate  to  identify  both 
vertical  and  horizontal  market  power  issues; . 
and  (4)  has  the  authority  to  either  remedy 
any  problems  it  finds  or  bring  those  that  it 
cannot  remedy  to  the  Commission. 

(e)  Real-time  pricing.  Real-time  pricing, 
when  combined  with  other  mitigation 
measures,  could  help  constrain  the  ability  of 
a  firm  to  raise  prices  excessively.  Buyers  who 
can  see  the  higher  prices  in  real  time  can 
respond  by  conserving.  This  makes  demand 
more  elastic,  thereby  making  it  more  difficult 
to  exercise  market  power. 
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Appendix  B.— Data  Used  for  Competitive  Analysis  Screen 

i 

Analysis  and  data  element 

Sources' 

Delivered  Price  Test; 

Hourly  System  Lambda . 

FERC  Form  No.  714. 

Plant  Generation  Costs/Capability  . 

FERC  Form  No.  1. 

Unit  Generation  Costs: 

Heat  Rates  . . . 

EIA  Form  860. 

Fuel  Costs  . 

FERC  Form  423. 

Transmission  Rates . . . . . 

Filed  tariffs.  Applicants’  filing. 

Transmission  Capability  Test: 

Hourly  Capability  (ATC) . 

OASIS,  Applicants’  filing. 

Total  Capability . 

OASIS,  NERC  Reports. 

Developing  Capacity  Measures: 

Hourly  System  Lambda . . . . . 

FERC  Form  No.  714. 

Plant  Generation  Costs/Capability  . 

FERC  Form  No.  1. 

Unit  Generation  Costs; 

Heat  Rates  . 

EIA  Form  860. 

Fuel  Costs  . . . 

FERC  Form  423. 

1  Transmission  Rates . . . 

Filed  tariffs.  Applicants"  filing. 

Adjusting  for  LT  Sales,  Purchases,  and  NUGS: 

Trade  Data  (Firm  Capacity  ales) . 

FERC  Form  No.  1,  OE-411,  NERC  Reports,  Applicants’  filing. 

Adjusting  for  Tx  Capability: 

Hourly/Total  Capability  (ATC,  TTC)  . 

OASIS,  NERC  Reports  Applicants’  filing. 

'  Most  of  the  data  listed  is  publicly  available,  however  the  Applicants  should  assemble  the  data  and  file  it  electronically  with  their  merger  applF 

cation. 

Appendix  C.— Commenters  on  Merger  Notice  of  Inquiry 

Short  name 

Commenter 

APPA .  American  Public  Power  Association. 

Attorneys  General  et  al. .  Attorneys  General  of  the  States  of  Iowa,  Maine,  Maryland.  Minnesota,  Oklahoma  and  Wiscorv 

sin. 

CA  Com .  California  Public  Utilities  Commission. 

Carolina  Association  .  Carolina  Utility  Customers  Association,  Incorporated. 

Centerior .  Centerior  Energy  Corporation. 

Central  and  South  West .  Central  and  South  West  Corporation. 

CINergy . .  CINergy  Corporation. 

Colorado  Municipals .  Colorado  Association  of  Municipal  Utilities. 

Com  Ed .  Commonwealth  Edison  Company. 

Competitive  Coalition  . .  Coalition  for  a  Competitive  Electric  Market. 

Diamond  and  Edwards .  Diamond,  Joseph  and  Edwards,  Jon  D. 

DOE .  U.S.  Department  of  Energy. 

DOJ  .  U.S.  Department  of  Justice. 

East  Texas  Coop  . . .  East  Texas  Electric  Cooperative,  Incorporated. 

Economists . . .  .  Economists  Incorporated  (Mark  W.  Frankena). 

EEI .  Edison  Electric  Institute. 

EGA .  Electric  Generation  Association. 

Environmental  Action  et  al. .  Environmental  Action  Foundation  and  Consumer  Federation  of  America. 

FERC  Policy  Project  .  Project  for  Sustainable  FERC  Energy  Policy. 

Florida  and  Montaup .  Florida  Power  Corporation  and  Montaup  Electric  Company. 

FTC  . .  Bureau  of  Economics  of  the  Federal  Trade  Commission. 

Georgia  Municipal .  Municipal  Electric  Authority  of  Georgia. 

Hawes  and  Behfends . . .  Hawes,  Douglas  W.  and  Behrends,  Sam  (IV). 

Illinois  Industrials . . .  Illinois  Industrial  Energy  Consumers. 

IN  Com .  Indiana  Utility  Regulatory  Commission. 

Industrial  Consumers .  Electricity  Consumers  Resource  Coundi,  American  Iron  and  Steel  Institute,  and  Chemical  Man¬ 

ufacturers  Association. 

International  Brotherhood .  International  Brotherhood  of  Electrical  Workers. 

Joint  Consumer  Advoc .  Joint  Consumer  Advocates  of  Maryland  People’s  Counsel. 

KS  Com . .  Kansas  Corporation  Commission. 

Low-Income  Representatives .  Consolidated  Low-Income  Representatives. 

Lubbock . .  Lubbock  Power  &  Light. 

Madison  G&E . . .  Madison  Gas  and  Electric  Company. 

MidAmerican  .  MidAmerican  Energy  Company. 

Missouri  Basin .  Missouri  Basin  Municipal  Power  Agency. 

MN  Public  Service . . .  Minnesota  Department  of  Public  Service. 

MO  Com .  Missouri  Public  Service  Commission. 

NARUC . .  National  Association  of  Regulatory  Utility  Commissioners. 

NIEP .  National  Independent  Energy  Producers. 

NM  Industrials .  New  Mexico  Industrial  Energy  Consumers. 

NRECA . . . .  National  Rural  Electric  Cooperative  Association. 

NRRI .  National  Regulatory  Research  Institute. 
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Appendix  C.— Commenters  on  Merger  Notice  of  Inquiry— Continued 


Short  name 

NV  Com . . 

NY  Com . 

OH  Com . 

OK  Com  . 

OK  Industrials . 

Otter  Tail  . 

PA  Com . 

PaineWebber . 

PanEnergy . 

PP&L . 

PS  Colorado . 

RUS . 

Sidt  River . 

Sierra  Pacific . . . 

Southern  Company . 

Southwestern  Electric  . 

Southwestern  PS  . 

TAPS . 

TDU  Systems . 

Texas  Industrials . 

Texas  Utilities . 

TX  Com . . . 

UtiliCorp . 

Wl  Com . 

Wisconsin  Customers  . . 

Wisconsin  PS . . 


Commenter 

Public  Service  Commission  of  Nevada. 

Public  Service  Commission  of  the  State  of  New  York. 
Public  Utilities  Corrwnission  of  Ohio. 

Oklahoma  Corporation  Commission. 

Oklahoma  Industrial  Energy  Consumers. 

Otter  Tail  Power  Company. 

Pennsylvania  Public  Utility  Commission. 

PaineWebber  Incorporated. 

PanEnergy  Corporation. 

Pennsylvania  Power  &  Light  Company. 

Public  Service  Company  of  Colorado. 

Rural  Utilities  Service. 

Salt  River  Project. 

Sierra  Pacific  Power  Company. 

Southern  Company  Services,  Incorporated. 
Southwestern  Ele<^  Cooperative,  Incorporated. 
Southwestern  Public  Service  Com^y. 

Transmission  Access  Policy  Study  Group. 
Transmission  Dependent  Utility  Systems. 

Texas  Industrial  Energy  Consumers. 

Texas  Utilities  Electric  Company. 

Public  Utility  Commission  of  Texas. 

UtiliCorp  United  Incorporated. 

Public  Service  Commission  of  Wiscor^in. 

Wisconsin  Wholesale  Customers. 

Wisconsin  Public  Service  Corporation. 


Appendix  D — Summary  of  Comments 
on  Merger  Policies 

L  General  Comments  on  Revising  the 
Commission’s  Merger  Policy 

A.  Direction  of  Change 

Almost  all  commenters  argue  that  we  need 
to  revise  our  merger  policies  and  standards 
in  light  of  the  changes  in  the  industry. 
However,  they  do  not  agree  on  the  direction 
of  the  change.  On  one  side,  many 
commenters  argue  that  mergers  may  prevent 
markets  from  bwoming  truly  competitive.  ' 
On  the  other  side,  some  commenters  suggest 
that  the  Coirunission  should  approve  a 
merger  unless  harm  to  the  public  interest  is 
demonstrated.^  These  commenters  claim  that 
most  mergers  are  procompetitive  and  should 
be  approved  unless  a  problem  is  identified. 

Commenters  ^  who  argue  that  moving  to  a 
more  competitive  market  warrants  stricter 
merger  approval  criteria  are  concerned  that 
the  recent  wave  of  mergers  threatens  the 
development  of  competitive  markets.  For 
example.  Industrial  ^nsumers  and  TAPS 
believe  that  the  Commission’s  current  policy 
is  too  lax.  These  commenters  offer  numerous 
reasons  for  opposing  mergers,  including  the 
detrimental  effects  of  large  “mega-utilities” 
and  diversion  of  management’s  attention 
from  cost  minimization.  RUS  fears  that  mega¬ 
utilities  could  have  market  power  in 
generation  and  political  power  at  the  state 

'  For  example.  APPA,  NRECA  at  7-8:  ELCX)N  at 
12-13. 

2  For  example.  UtiliCorp  at  2, 7, 10. 

Among  others,  APPA,  NRECA,  EEI,  Texas 
Utilities,  Southern,  East  Texas  Coop  (endorsing  the 
joint  petition  of  Al^A/NRECA  and  comments  of 
NRECA),  NIEP,  Colorado  Municipals  (endorsing  the 
views  of  APPA),  IN  Com,  DOJ,  Joint  Consumer 
Advoc.,  TAPS,  TX  Com,  and  NY  Com. 


and  federal  levels  that  could  suppress 
competition  in  transmission  and  distribution. 
Madison  G&E  is  also  concerned  about  the 
challenge  mega-utilities  pose  to  effective 
state  regulation.  UtiliCorp  notes  that  the  need 
for  efficient  dispositions  and  transfers  of 
capital,  which  are  critical  to  the  transition 
from  a  regulated  to  a  competitive  industry, 
warrant  a  revised  merger  policy. 

Many  of  these  commenters  criticize  the 
“consistent  with”  standard  as  we  have 
interpreted  it — that  is,  as  a  “do  no  harm” 
standard.  They  argue  that  this  approach, 
which  was  developed  in  an  era  of  tight 
regulation,  is  inconsistent  with  the  public 
interest  in  the  transition  to  a  competitive 
environment.^  Joint  Ckmsumer  Advoc. 
suggests  that  a  merger  is  not  consistent  with 
the  public  interest  unless  dollars  invested  in 
a  merger  could  not  have  been  used  otherwise 
to  lower  costs  more. 

Numerous  commenters  ^  argue  that  we 
should  revise  our  merger  criteria  because  of 
general  industry  restructvu'ing  due  to  open 
access  or  new  state  and  federal  laws  and 
policies  that  provide  incentives  to  merge. 

On  the  other  hand,  commenters  who 
support  more  relaxed  merger  criteria  argue 
that  the  marketplace  can  best  decide  the 
future  path  of  the  industry.  They  argue  that 
the  Commission’s  ourent  policy  is  simply 
too  stringent;  ‘  we  should  recognize  that  the 
transformation  to  a  competitive  industry 
requires  a  certain  amount  of  industry 
reshuffling,  best  accomplished  without  the 
Commission’s  intervention. 

'*East  Texas  Coop,  Joint  Consumer  Advoc.,  and 
TAPS. 

^  These  commenters  include  Texas  Utilities, 
Southern,  DOJ.  TAPS.  TX  Com,  NARUC,  and  APPA. 

‘UtiliCorp,  PaineWebber,  Texas  Utilities, 
Southwestern,  and  Southern. 


For  example,  QNergy  believes  that 
consolidation  may  be  a  necessary  step  toward 
industry  rationalization  and  disaggregation  as 
companies  seek  critical  mass  to  spin  off 
generation.  This  suggests  that  we  should 
monitor  the  merger  process  closely,  but  not 
try  to  predict  or  dictate  the  path  of  industry 
restructuring.  Similarly,  Central  and  South 
West  says  that  the  nearly  150  control  areas 
and  the  utilities  that  operate  them  will  not 
survive  competitive  restructuring  and  that 
mergers  may  allow  market  forces  to  bring 
about  a  competitive  and  workable  market 
structure.  UtiliCorp  notes  that  mergers  and 
acquisitions  are  likely  to  increase  as  utilities 
act  to  improve  their  ability  to  compete  in 
increasingly  competitive  markets.  Some  of 
these  commenters  argue  for  automatic 
approval  of  a  merger  if  no  harm  to  the  public 
interest  is  demonstrated.  PanEnergy  and 
Hawes  and  Behrends  believe  that  certain 
types  of  mergers  are  either  procompetitive  or 
have  no  effect  on  competitioiPand  warrant  a 
streamlined  approval  process. 

The  Commission  also  received  comments 
from  parties  that  neither  favor  nor  opposp 
mergers  but  suggest  a  revised  approach,  for 
a  variety  of  reasons.  For  example,  NIEP  and 
Diamond  and  Edwards  believe  that  as 
markets  become  more  competitive  and  the 
Conunission  reduces  some  aspects  of  its 
regulatory  scrutiny,  merger  standards  should 
be  adjusted  so  that  they  more  closely  track 
traditional  antitrust  principles.  On  ffie  other 
hand,  PA  Com  and  I^  Com  support  a  “wait 
and  see”  approach.  PA  Com  comments  that 
reevaluating  merger  policy  may  be  premature 
at  this  time  because  the  Open  Access  Rule  is 
being  reviewed  by  the  industry  and  power 
pools  do  not  have  to  file  their  open  access 
tariffs  until  December  31, 1996.  KS  Com 
believes  that  the  public  interest  and  state  and 
federal  review  processes  will  benefit  if  a 
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consistent  view  of  the  appropriate  markets 
and  regulatory  framework,  designed  to 
achieve  an  efficient  and  sustainable 
generation  market,  is  developed  before 
merger  evaluation  standards. 

Project  argues  that  our  merger  policies 
must  ensure  that  the  market  Unctions  under 
rules  that  promote  environmental  quality  and 
economic  efhciency;  specifically,  a  policy  of 
sustainability. 

B.  How  to  Implement  New  Policies 

We  received  a  few  comments  on  whether 
to  adopt  our  new  policies  on  a  case-by-case 
basis,  through  a  policy  statement,  or  through 
a  rulemaking.^ 

Commenters  also  expressed  differing  views 
on  whether  our  new  policies  should  be 
applied  to  pending  mergers.  Lubbock  urges 
the  Commission  evaluate  all  pending  mergers 
under  the  new  merger  standards.  Wisconsin 
Customers  recommend,  however,  that  the 
new  meiger  policy  be  applied  only  to 
mergers  Hied  after  the  date  of  issuance  of  the 
NOI. 

Enviromental  Action  et  ai.  recommends 
that  mergers  be  prohibited  until  the 
Commission’s  new  merger  policy  is 
established  through  a  NOPR  process. 
However,  if  mergers  are  not  prohibited 
during  this  peri^,  there  should  be  a 
moratorium  on  unconditional  approvals;  any 
mergers  approval  should  be  conditional  and 
required  to  conform  to  the  merger  frnal  rule. 

'The  Pennsylvania  Commission  urges  the 
Commission  to  let  competitive  wholesale 
restructuring  develop  before  approving 
mergers  among  the  members  of  power  pools. 

On  the  other  side,  Florida  and  Montaup 
argue  that  any  new  rule  resulting  from  this 
proceeding  should  apply  only  to  merger 
applications  filed  after  the  effective  date  of  a 
frnal  rule.  Merger  applications  filed  before 
that  date  should  be  considered  under  the 
filing  requirements  and  standards  in  effect  at 
the  time  of  their  filing.  EEI  and  UtiliCorp 
request  that  the  Commission  move  quickly  to 
review  those  merger  applications  already 
before  it  without  waiting  to  develop  a  new 
merger  policy. 

n.  Comments  Concerning  Effect  on 
Competition 

A.  Defining  the  Relevant  Markets 
1.  Defining  Product  Markets 

Some  conunenters  emphasize  that  relevant 
product  markets  should  be  established  from 
the  buyer’s  perspective,  that  is,  in  terms  of 
the  delivered  product.^  Such  an  approach 
would  examine  generation  and  transmission 


''  For  example,  DOJ,  East  Texas  Coop,  OH  Com, 
NRECA,  and  Southwestern  Electric  suggest  a 
rulemaking  as  the  vehicle  to  implement  the 
Commission’s  new  merger  policy;  QNergy 
advocates  a  case-by-case  approach;  APPA  suggests 
a  combination  of  various  methods;  DOJ  suggests 
that  we  convene  a  technical  conference 
immediately  to  delineate  the  relevant  geographic 
markets  for  the  electric  utility  industry  for  the 
entire  U.S.  DOJ  says  that  this  would  greatly 
facilitate  the  Commission’s  (and  DOJ’s)  review  of 
merger  applications  and  enable  the  Commission 
quickly  to  establish  safe  harbors  or  screens  for  any 
merger  application  based  upon  changes  in  market 
concentration  for  a  known  geographic  market. 

^For  example,  EEI,  UtiliCorp,  and  Centerior. 


in  combination,  since  neither  is  of  use  to  a 
customer  by  itself.  They  add  that  in  an  open 
access  environment,  where  transmission 
rates  will  remain  regulated,  transmission 
should  be  viewed  as  a  substitute  for  local 
generation,  rather  than  as  a  separate  market.’ 

Commenters  suggest  that  the  Commission 
examine  two  or  more  product  markets. 
However,  there  is  little  consensus  on  which 
markets  to  consider.  For  example. 
Environmental  Action,  et  al.  suggests  existing 
generation,  new  generation,  transmission, 
retail  aggregation  and  sales,  physical 
distribution,  demand  side  management 
services,  ancillary  services  associated  with 
generation  transmission  and  distribution,  and 
fuels.  Industrial  Consumers  suggests  firm  and 
non-firm  bulk  power,  short-term  capacity, 
short-term  energy,  long-term  capacity,  and 
energy  and  transmission  services.  To 
minimize  opportunities  for  affiliate  abuse, 
RUS  recommends  examining  at  least  markets 
for  generation,  transmission,  and  ancillary 
services.  For  applying  the  Guidelines  to  the 
electric  power  industry,  DOJ  and  FTC  suggest 
that  we  look  at  four  product  markets:  short¬ 
term  energy,  intermediate-term  energy,  long¬ 
term  capacity,  and  ancillary  services.  FTC 
notes  that  sales  to  differently  situated 
customers  may  constitute  separate  markets  if 
differential  pricing  is  feasible.  APPA 
proposes  similar  markets,  but  suggests 
considering  short-term  energy  or  capacity. 

EEI  proposes  a  short-term  energy  and 
capacity  market  (up  to  about  two  years)  and 
a  medium-term  (two-  to  frve-year)  capacity 
contract  market  involving  capacity  and 
associated  energy  sales  from  excess  capacity 
from  existing  facilities.  MO  Com  suggests 
focusing  on  the  commodities  market  (hourly 
energy  htim  existing  generation  fecilities) 
and  the  contracts  market  (capacity  and 
energy  frxim  existing  and  new  generation). 
NIEP  proposes  two  broad  product  markets, 
generation  sales  and  retail  sales.  Several 
commenters  suggest  that  the  Commission 
consider  ancillary  services  as  a  product 
market.'® 

Other  commenters  argue  that  long-term 
product  markets  should  not  be  subject  to 
market  power  analysis.  For  example,  EEI  says 
that  the  long-term  capacity  market  where 
sales  from  new  capacity  compete  with  long¬ 
term  contracts  for  sales  from  existing 
capacity  should  not  be  subject  to  the 
analysis.  APPA  makes  the  same  argument  for 
long-run  sales  from  now  capacity,  since  such 
capacity  represents  potential  entry.  Similarly, 
UtiliCorp  aigues  that  we  should  disregard  the 
long-run  generation  product  market  because 
of  our  finding  in  the  Open  Access  Rule  that 
long-run  markets  are  generally  competitive. 
CINergy  believes  that  open  access,  the 
absence  of  artificial  impediments  to 
expansion  of  generation  capacity  by  existing 
suppliers,  and  the  prospect  of  entry  into  the 
generation  business  by  new  suppliers 
preclude  market  power  in  the  long  run. 
However,  EKD)  questions  the  presumption 
that  utilities  do  not  have  market  power  over 
long-run  energy  and  capacity. 


’These  include,  for  instance,  EGA,  Low-Income 
Representatives,  NIEP,  and  TAPS. 

These  include,  for  example.  Industrial 
Consumers,  DOJ,  Enviromental  Action  et  al.,  CA 
Com,  CINergy,  and  UtiliCorp. 


Com  Ed  argues  that  the  Commission 
should  disregard  short-term  energy  markets 
because  these  markets  involve  buyers  who 
are  able  to  make  purchases  to  replace  energy 
otherwise  available  at  a  higher  cost,  such  as 
from  the  buyer’s  own  installed  capacity.  The 
cost  of  energy  from  such  otherwise  available 
cajiacity  effectively  limits  the  price  at  which 
short-term  energy  is  offered. 

Several  commenters  cite  the  need  to 
consider  the  temporal  characteristics  of 
product  markets.  For  example,  Florida  and 
Montaup  suggest  dividing  them  into  short¬ 
term  and  medium-term  markets  and  further 
dividing  these  into  various  product  markets 
as  appropriate  to  the  area.  Others ' '  suggest 
that  delivered  capacity  and  energy  be 
analyzed  under  market  conditions  during 
peak  and  off-peak  hours  and  summer  and 
winter  conditions. 

As  to  whether  the  Commission  should 
examine  only  the  wholesale  market,  leaving 
concerns  over  retail  competition  to  the  states. 
Southern  says  yes.  Several  commenters 
believe  that  we  should  also  examine  the 
impact  on  retail  competition. They  suggest 
that  the  Commission  has  both  the  authority 
and  the  responsibility  to  examine  the  impact 
of  mergers  on  actual  or  potential  retail 
competition. 

2.  Defining  Geographic  Markets 

We  received  a  signifrcant  response  from 
commenters  on  various  aspects  of  defining 
relevant  geographic  markets.  Most  of  these 
comments  relate  to  the  approaches  (such  as 
generic  versus  case-by-case)  to  defining 
markets,  factors  that  are  important  to 
consider  in  defining  markets,  and  the  use  of 
modeling. 

DO)  and  others  define  the  relevant 
geographic  market  as  the  area  in  which  the 
seller  operates  and  to  which  the  purchaser 
can  turn  for  supplies.  They  suggest  that  the 
best  way  to  determine  which  suppliers  are  in 
the  relevant  market  is  to  look  at  the  physical 
location  of  the  generating  unit  (as  opposed  to 
disposition  of  power  from  the  unit).  DO) 
suggest  that  we  could  determine  the 
geographic  markets  immediately  for  the 
electric  utility  industry  for  the  United  States 
through  a  rulemaking  or  technical 
conference. 

Some  commenters  urge  the  Commission  to 
recognize  the  effects  of  open  access  on  the 
extent  of  geographic  markets.'^  For  example, 
the  Commission  should  revise  its  current 
two-tier  analysis  because  open  access  will 
broaden  the  relevant  geographic  market 
beyond  two  tiers.  EEI  suggests  that  the 
Commission  frrst  define  the  smallest 
geographic  area  (under  the  trading  patterns 
existing  before  open  access)  and  then 
broaden  the  market  as  choices  available  to 
the  purchasers  increase  under  open  access. 

However,  some  commenters  are  skeptical 
that  defrning  the  geographic  market  to 
include  suppliers  two  or  more  tiers  away  is 


■  ■  E.g,  Madison  G&E  and  CINergy. 

These  include  PP&L,  DOJ,  and  TAPS. 

'^Citing  FPCv.  Conway.  426  U.S.  271  (1976). 
■’E.g.,  EEI,  Wisconsin  Customers,  APPA,  and  TX 
Com. 

'^E.g.,  Industrial  Consumers,  RUS,  UtiliCorp,  EEI, 
Wisconsin  Customers,  Texas  Utilities,  TDU 
Systems,  and  CINergy. 
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a  wise  approach.  For  example,  RUS  warns 
that  defining  the  market  too  broadly  can 
understate  the  problems  in  sparsely 
populated  areas.  It  argues  that  the 
Commission  must  allow  competitors  to 
present  evidence  that  the  market  is  narrower 
than  the  first  or  second  tier.  TDU  Systems 
question  whether  suppliers  two  tiers  away 
can  put  competitive  pressure  on  the  merging 
utilities.  It  explains  diat  a  seller  two 
transmission  charges  away  incurs 
transmission  costs  of  approximately  15  to  20 
percent  of  the  product  price,  which  is 
significantly  higher  than  the  5  percent  price 
increase  used  by  the  antitrust  agencies. 
Wisconsin  Customers  argue  that  the 
Coimnission’s  method  of  defining  the 
geographic  market  results  in  markets  that  are 
too  large  because  all  first-tier  utilities  are 
included,  which  leads  to  underestimates  of 
the  true  market  power  of  the  merged  entity. 
RUS  emphasizes  that  the  price  increase  test 
in  the  Guidelines  is  inadequate  in  an 
industry  emerging  frcnn  a  monopoly  situation 
and  in  which  mega-utilities  could  rapidly 
acquire  excessive  market  power. 

^her  commenters  suggest  various 
approaches  to  defining  geographic  markets. 
For  example,  NIEP  proposes  that  Electric 
Reliability  Council  areas  be  used.  Many 
corrunenters  emphasize  the  importance  of  the 
actual  behavior  of  the  grid  in  defining 
relevant  markets.  RUS  recortunends  that  a 
separate  geographic  market  for  each  state  be 
defined  for  mergers  involving  utilities  or 
holding  companies  operating  in  more  than 
one  state.  TX  Com  argues  that  we  must 
consider  the  future  geographic  scope  of 
markets. 

MO  Com  suggests  three  models  of 
competition  in  defining  relevant  markets:  the 
utility,  the  wholesale,  and  the  retail  direct 
access  models.  The  utility  model  considers 
utility/non-utility  generator  competition  to 
meet  jurisdictional  loads  with  no  retail 
access.  The  wholesale  model  expands  the 
utility  model  to  consider  direct  access  to  all 
wholesale  customers,  and  the  retail  model 
expands  the  wholesale  model  to  reflect  direct 
access  to  all  end-use  customers. 

Many  conunenters  list  factors  to  consider 
in  defining  relevant  geographic  markets.  The 
most  significant  factors  discussed  are 
transmission  constraints  and  transmission 
pricing.  There  is  a  wide-spread  view  that  we 
must  take  account  of  transmission 
constraints,  particularly  because  constraints 
can  lead  to  shifting  geographic  markets  over 
time  and  the  ability  to  wield  market  power 
in  local  markets.'^  For  example,  IX)),  EGA, 
and  TAPS  argue  that  the  Commission  should 
give  great  emphasis  to  transmission 
constraints,  since  they  can  be  exacerbated  by 
mergers  and  can  lead  to  significant  market 
power  in  localized  areas.  Wisconsin  PS  and 
Madison  G&E  note  the  importance  of 
assessing  transmission  constraints  both  alone 
and  together  with  strategically  located 
generation  to  give  an  advantage  to  a  merging 
entity’s  own  power  sales. 


Industrial  Consumers,  FTC,  Lubbock,  EEI, 
Wisconsin  PS,  DO),  TAPS,  NY  Com,  Enviromental 
Action  et  al..  Southern,  TX  Com,  RUS,  Centerior, 
CINergy,  UtiliCorp,  MO  Com,  and  CINergy  all 
support  this  view. 


CINergy  emphasizes  that  the  extent  to 
which  transmission  constraints  are  binding  is 
critical  for  accurately  assessing  market 
conditions.  It  will  be  necessary  to  develop 
market  concentration  statistics  that  account 
for  the  distribution  of  capacity  beyond  a 
binding  constraint  and  that  include  only 
realistically  available  supplies  inside  the  area 
bounded  by  the  constraints.  MO  Com 
emphasizes  the  importance  of  determining 
whether  constraints  will  prevent  alternative 
suppliers  fiom  having  access  to  the 
customers  of  the  merged  utilities.  If  available 
transfer  capability  is  reduced  as  a  result  of 
the  merger,  the  merger  increases  market 
power.  Even  if  the  merger  expands  transfer 
capability  as  the  number  of  alternative 
generation  sources  decreases,  the  increase  in 
transfer  capability  may  be  of  little  value 
unless  it  increases  access  to  generation 
alternatives.  MO  Com  believes  that  the 
burden  should  be  on  the  applicants  to  show 
that  limits  on  transfer  capability  would  not 
allow  them  to  exercise  market  power. 

Further,  the  Commission  should  require 
applicants  to  have  sufficient  transfer 
capability  available  to  meet  the  net  import 
requirements  for  base-load  power  that  might 
be  requested  by  current  customers. 

On  the  other  hand.  Southern  cautions  the 
Commission  against  over-emphasizing 
transmission  constraints,  noting  that  isolated 
or  short-term  constraints  should  not  affect 
the  definition  of  the  relevant  geographic 
market.  Constraints  should  be  considered 
only  if  they  impede  wholesale  trade. 
Moreover,  Southern  questions  our  authority 
to  order  the  construction  of  transmission 
facilities  to  alleviate  constraints.  In  assessing 
the  significance  of  transmission  constraints, 
the  Commission  should  consider  the  ability 
of  new  generation  to  locate  in  the  region, 
mitigating  the  problem;  the  feasibility  of 
alternative  transactions  (such  as  transmission 
capacity  resale  or  arrangements  with  brokers) 
to  bypass  the  constraint;  and  the  possibility 
that  new  power  sales  would  simply  displace 
existing  sales,  reducing  the  likelihood  that 
the  constraint  would  occur. 

Finally,  various  commenters  recognize  that 
constraints  depend  on  time  and  location, 
which  may  make  defining  the  relevant 
market  difficult.  For  example,  constraints 
may  be  affected  by  line  loadings  on  a  system 
that  vary  over  the  course  of  a  day,  week,  or 
year.  As  a  result,  increases  in  congestion  on 
transmission  lines  under  high  load 
conditions  can  change  the  boundaries  of  the 
relevant  geographic  market.  EEI  makes 
similar  arguments,  suggesting  that  time- 
differing  transmission  use  patterns  lead  to 
similarly  differing  relevant  geographic 
markets  if  constraints  arise  during  peak 
periods.  DO)  and  TAPS  note  that  constraints 
are  affected  by  how  the  transmission  system 
is  operated  in  terms  of,  for  example, 
dispatch,  decisions  on  which  utilities  to 
make  sales  to  or  purchases  from,  equipment 
ratings,  maintenance  outage  scheduling,  and 
decisions  concerning  equipment  sizing  and 
locations.  Thus,  we  should  investigate  the 
possibility  of  operational  manipulation  of 


'^E.g.,  DO).  EGA,  Enviromental  Action  et  al.,  TX 
Com,  and  TAPS. 


transmission  systems  that  gives  merging 
utilities  a  competitive  advantage. 

Enviromental  Actirai  et  al.  suggests  that  the 
extent  of  the  geographic  market  may  be 
unclear  because  transmission  constraints  are 
physical  or  economic  barriers  to  electricity 
sales  in  many  locations.  DO)  and  TX  Com 
caution  the  Commission  not  to  rely  too 
heavily  on  historical  patterns  of  trade  in 
determining  transmission  constraints  because 
open  access  could  create  very  different 
constraints  in  the  future. 

The  second  fector  mentioned  by  many 
commenters  as  significant  in  defining  the 
geographic  market  is  transmi^ion  costs. 

For  example,  Madison  G&E  believes  that 
pancaking  of  transmission  rates  can  influence 
the  extent  of  the  market;  moreover,  postage 
stamp  rates  and  distance-sensitive  rates  will 
lead  to  different  numbers  of  competitors.  FTC 
believes  that  geographic  markets  defined  in 
terms  of  distance-sensitive  rates  would 
correspond  to  underlying  cost  conditions 
more  accurately  than  markets  defined  in 
terms  of  postage  stamp  pricing.  The  MO  Com 
proposes  that  merging  utilities  be  required  to 
specify  the  market  region  where  they  have  a 
strong  competitive  influence  and  file  a  study 
showing  both  short-  and  long-run  marginal 
transmission  costs  for  the  region.  Industrial 
Consumers  notes  that  transmission  costs 
include  stranded  costs. 

Conunenters  mention  various  other  factors 
as  important  in  defining  geographic  markets. 
Some  note  that  institutional  arrangements 
can  affect  the  extent  of  the  market.*^  FTC 
notes  that  differences  in  the  degree  and 
sources  of  geographic  competition  may  arise 
fiom  temporal  distinctions  between  product 
markets  such  as  existing  transmission  and 
generating  obligations. 

FTC  suggests  that  computer  models  of 
transmission  systems  be  used  to  simulate  the 
effects  of  a  small,  non-transitory  price 
increase  imposed  by  groupings  of  power 
suppliers  over  various  alternative  geographic 
areas.  This  would  allow  us  to  determine 
whether  the  price  increase  would  be 
profitable  for  a  hypothetical  monopolist  and, 
therefore,  which  of  the  areas  are  relevant 
geographic  markets.  FTC  also  suggests  that 
the  Conunission  consider  developing 
sufficient  data  and  system  modeling  tools  to 
be  able  to  screen  mergers  expeditiously,  • 
examining  the  likely  relevant  geographic 
market  under  different  assumptions  about 
future  transmission  rates,  different  projected 
transmission  improvements,  and  different 
generation  siting  assumptions.  However, 
Madison  G&E  opposes  the  use  of  models.  It 
says  that  models  do  not  address  conditions 
in  the  market  for  delivered  capacity  and  are 
inherently  incapable  of  taking  into  account 
strategic  behavior  or  the  potential 
effectiveness  of  threats. 

Some  commenters  offer  their  views  on  the 
merits  of  a  generic  verses  case-by-case 


‘*E.g.,  DO),  FTC,  TAPS,  fJY  Com,  TDU  Systems, 
EEI,  Industrial  Consumers,  CINergy,  Centerior,  TDU 
Systems,  MO  Com,  Madison  G&E,  and  Com  Ed.  DO) 
argues  that  it  is  vital  that  the  Commission  quickly 
replace  its  case-by-case  approach  to  transmission 
pricing  with  a  general  rule  to  avoid  a  merger  policy 
that  is  inconsistent,  inefficient,  and  inequitable. 

EEI,  FTC,  Industrial  Consumers,  and 
Centerior.  « 
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approach  to  defining  markets.  For  example, 
Southern  believes  that  the  Commission 
should  perform  case-specific  analyses  in 
which  it  weighs  the  effects  of  significantly 
reduced  entry  barriers  and  open  access. 
Diamond  and  Edwards  disagree,  suggesting 
that  this  approach  is  not  consistent  and  that 
a  better  approach  would  be  to  look  at  a  large 
area  and  determine  subregions  based  on  trade 
patterns.  Wisconsin  Customers  warn  that 
using  theoretical  bases  to  determine  the 
boundaries  of  the  relevant  markets  can  be 
misleading  because  market  power  can  be 
exercised  even  on  an  hourly  basis. 

B.  Determining  the  Effect  on  Competition 

Many  commenters  recommend  that  once 
the  relevant  markets  have  been  defined,  the 
Commission  determine  the  effect  of  a  merger 
on  competition  by  examining  market  shares, 
market  concentration,  and  ease  of  entry. 

1.  Market  Shares 

Commenters  offer  various  views  on  how  to 
measure  market  shares  and  how  frequently  to 
do  so.  They  generally  argue  for  more  frequent 
calculation  of  market  shares,  particularly  for 
energy  products. 

DO]  suggests  that  market  shares  can  be 
assigned  based  on  production,  sales,  or 
'  capacity.  It  favors  capacity  because  electricity 
is  a  homogenous  product  and  because  the 
capability  of  producing  can  be  readily 
translated  into  actual  sales.  FTC  suggests, 
similarly,  that  market  shares  may  reflect 
either  output  or  capacity.  It  argues  that  in 
homogeneous  product  markets,  capacity  is  a 
better  measure,  while  in  differentiated 
product  markets,  output-based  measures  are 
usually  a  better  indicator  of  firms’  future 
competitive  significance.  The  structure  of 
intermediate  and  long-term  markets  is 
reasonably  measured  by  capacity,  and  the 
structure  of  short-term  markets  is  reasonably 
measured  by  output  if  differentiating  factors 
such  as  reliability  and  access  are  important. 
Madison  G&E  suggests  that  market  shares  for 
delivered  firm  capacity  be  measured  by 
uncommitted  capacity,  while  market  shares 
for  energy  be  measured  by  the  amount  of 
deliverable  energy  at  competitive  prices 
during  thotime  period  in  question.  EEI 
suggests  examining  market  shares  associated 
with  installed  capacity  and  uncommitted 
capacity  or  energy  that  are  excess  to  the 
capacity  committed  to  serve  native  load 
customers,  existing  contracts,  and  other 
obligations.  Southern  Company  believes  that 
excess  capacity  is  a  better  indicator  of  a 
merging  entity’s  ability  to  exercise  market 
power  than  is  total  capacity. 

Others  also  suggest  that  when  calculating 
market  shares,  we  exclude  contractually- 
obligated  capacity;  for  example,  FTC 
emphasizes  that  capacity  or  output  that  is 
contractually  obligated  may  not  be  relevant 
to  calculating  market  shares  of  potential 
suppliers  for  other  customers.  For  instance, 
supply  that  is  contractually  obligated  to  local 
load  is  unlikely  to  be  a  part  of  the  market  for 
short-term  capacity.  Similarly,  Southern 
Company  claims  that  capacity  committed  to 
serve  native  load,  wholesale  requirements 
service,  or  sales  outside  the  relevant  market 
should  not  be  considered. 

As  to  the  frequency  with  which  market 
shares  should  be  calculated,  several 


commenters  note  that  generation  dominance 
can  create  anticompetitive  effects  in  localized 
markets  during  certain  times  (daily, 
seasonally)  due  to  transmission  constraints. 
Madison  C&E  would  calculate  market  shares 
beginning  with  the  year  in  which  the  merger 
is  expected  to  be  consummated  and  several 
years  into  the  future.  It  believes  that  market 
shares  for  energy  should  be  calculated  for 
peak  and  off-peak  periods.  Similarly,  QNergy 
proposes  examining  market  conditions 
monthly  for  energy  markets  to  address 
problems  of  market  power  in  particular 
periods. 

As  a  final  word  of  caution,  EKDJ  states  that 
not  all  market  shares  are  equal.  For  example, 
a  utility  may  possess  market  power  that  is 
disproportionate  to  its  market  share  if  the 
marginal  costs  of  that  utility’s  generators  are 
closest  to  the  market-clearing  price  for 
electricity  in  that  market. 

2.  Measuring  Market  Concentration 

There  is  wide  support  among  the 
commenters  for  using  HHI  analysis  to 
measure  concentration  in  relevant  markets, 
but  many  suggest  modifications.  For 
example,  EEI  suggests  that  considerable 
judgment  is  needed  to  arrive  at  the 
combination  of  HHIs  that  best  reflects  an 
appropriate  structural  analysis  of  market 
power.  If  several  suppliers  have  enough 
excess  capacity  to  meet  anticipated 
incremental  market  requirements,  the 
Commission  can  treat  each  as  having  an 
equal  contribution  to  market  concentration. 
EGA  suggests  that  we  consider  reasonably 
predictable  effects  of  recent  or  ongoing 
changes  in  market  conditions,  such  as  the 
creation  of  ISOs,  in  interpreting  market 
concentration  and  market  share  data. 

Several  commenters  suggest  that  HHI 
analysis  be  used  as  a  “screen”  for  market 
power  to  create  some  sort  of  “safe  harbor” 
allowing  mergers  to  be  quickly  approved  if 
they  meet  certain  tests.™  For  example. 
Southern  Company  believes  that  the 
Commission  should  establish  threshold  HHI 
levels  that  would  be  safe  harbors  in  the 
merger  review  process.  It  contends  that 
increases  in  market  concentration  resulting 
from  mergers  often  do  not  pose  a  significant 
threat  to  competition,  and  that  mergers  are  a 
means  by  which  industries  and  individual 
firms  adjust  to  market  change  to  maximize 
efficiency  and  consumer  welfore.  Similarly, 
UtiliCorp  endorses  HHI  screens,  but  suggests 
that  we  consider  the  transitional 
circumstances  of  the  electric  utility  industry 
.  in  designing  the  screens.  The  Commission 
should  analyze  the  effects  of  the  merger 
under  criteria  similar  to  those  contained  in 
the  Guidelines  if  the  merger  does  not  pass  the 
screen. 

EEI  and  APPA  argue  that  the  Commission 
need  not  be  concerned  about  mergers  with  a 
post-merger  HHI  at  or  below  2000  (that  is, 
five  equal-sized  firms).  However,  EEI 
emphasizes  that  selection  of  a  particular 
threshold  value  is  based  upon  judgment,  not 
•  science.  The  Commission  may  want  to 
consider  specifying  more  refined  thresholds 
based  on  experience  in  wholesale  power 

^This  "safe  harbor” -type  issue  is  discussed 
further  below  under  “Procedures  for  Handling 
Merger  Cases.” 


markets.  Precise  numerical  HHI  thresholds 
are  less  important  than  how  these  thresholds 
are  used,  that  is,  as  screening  devices  to 
distinguish  mergers  that  are  clearly  benign 
from  those  requiring  further  scrutiny.  The 
Commission  should  be  mindful  that  HHI 
analyses  are  based  on  historical  data  and  that 
changing  regulation  and  market 
developments  that  increase  competition  may 
allow  the  use  of  higher  HHI  thresholds  or  a 
more  liberal  interpretation  of  results.  On  the 
other  hand.  Central  and  South  West  proposes 
that  where  HHI  values  are  up  to  2500,  there 
should  be  a  rebuttable  presumption  that  the 
region  is  workably  competitive.  It  believes 
that  the  market  will  eventually  encompass  all 
synchronously  connected  regions  under  the 
Commission’s  jurisdiction. 

Some  commenters  caution  against  putting 
too  much  emphasis  on  HHI  analysis, 
suggesting  that  the  Commission  look  at 
additional  factors.^'  For  example,  Wisconsin 
PSC  asserts  that  HHIs  (incorporating 
transmission  constraints)  can  be  used  as  a 
screen  but  should  not  substitute  for  the 
Commission  identifying  potential 
discriminatory  practices  in  areas  such  as 
maintenance,  planning,  system  modeling, 
equipment  ratings,  system  design,  operation 
control,  and  use  of  generation,  all  of  which 
Wisconsin  PSC  asserts  affect  transmission 
constraints. 

Other  commenters  suggest  standards  other 
than  HHI  analysis  for  determining  if  market 
power  would  result  from  a  merger.^  Some 
would  require  having  at  least  five  reasonably 
comparable  suppliers,  no  single  dominant 
supplier,  and  reasonably  free  entry  to  all 
segments  of  the  relevant  market.  Diamond 
and  Edwards  opposes  this  view,  stating  that 
the  number  of  firms  and  level  of  competition 
are  only  loosely  related;  competition  can  be 
intense  with  only  two  firms  or  nonexistent 
with  many  firms.  It  suggests  that  the 
Commission  entertain  the  possibility  that  in 
the  intermediate  term,  competition  among 
the  few  (such  as  between  regions),  with 
appropriate  market  power  mitigation 
measures  such  as  ISOs,  retail  access,  or 
divestiture,  may  be  necessary  as  the  industry 
moves  toward  “workable  competition.” 

NIEP  argues  that  a  merger  should  be 
presiuned  to  be  anticompetitive  if  the  merged 
entity  would  have  a  20  percent  market  share, 
based  on  either  generation  sales  or  retail  sales 
within  a  reliability  council  area.  Com  Ed 
disagrees,  contending  that  for  an 
undifferentiated  product  like  electric  power, 
the  Guidelines  suggest  a  higher  figure  of  35 
percent.  NlEP  further  argues  that  mergers  not 
presumptively  anticompetitive  would  still  be 
scrutinized  on  the  basis  of  whether  the 
merged  firm  could  sustain  a  5  percent  price 
increase. 

Centerior  and  Com  Ed  oppose  HHI 
analysis.  Centerior  believes  that  HHI 
measures  are  inadequate  to  measure  market 
dominance.  Rather,  an  assessment  of  market 
power  should  be  based  on  the  number  and 
characteristics  of  a  customer’s  options.  For 
example,  if  a  customer  could  look  at  several 
generation  options  and  combine  them  with 

E.g.,  East  Texas  Coop  and  Wisconsin  PSC. 

”For  example,  IN  Com,  Industrial  Consumers, 
and  Enviromental  Action  et  al. 


68616  Federal  Register  /  VoL  61,  No.  251  /  Monday,  E)ecember  30,  1996  /  Rules  and  Regulations 


available  transmission,  so  that  there  are 
several  “delivered  power”  options,  a 
proposed  merger  should  be  acceptable. 
Centerior  notes  that  EEI’s  criteria  do  not 
account  for  the  potential  loss  of  native  load 
customers,  which  could  create  excess 
capacity  that,  under  HHl  analysis,  could  lead 
to  a  finding  of  market  power.  An  adequate 
market  power  screer?  could  be  based  on 
regional  concentration  of  competing  utilities 
in  the  relevant  market  and/or  market  shares, 
as  proposed  by  EEL 

^m  Ed  obj^s  to  any  market 
concentration  ratio  for  energy  or  even 
capacity  markets  based  on  a  capacity 
measure  because  the  capacity  that  utilities 
have  available  to  make  economy  energy  sales 
fluctuates  constantly,  depending  on  system 
conditions.  Only  generating  units  operating 
on  the  margin  are  capable  of  conferring  any 
degree  of  market  power,  and  identification  of 
those  units  requires  a  rigorous  analysis  of  the 
mix  of  generating  units  controlled  by  all 
utilities  who  could  participate  in  the  market. 
This  leads  Ckim  Ed  to  conclude  that 
generating  capacity  is  not  a  meaningful 
indicator  of  market  power  in  the  markets  for 
either  capacity  or  energy.  As  an  alternative  to 
looking  at  market  concentration  ratios.  Com 
Ed  suggests  that  we  review  actual 
competitive  conditions  and  assess  the 
potential  for  anticompetitive  behavior  by 
determining  whether  there  are  feasible 
market  manipulation  mechanisms  that  are 
likely  to  succeed.  Com  Ed  argues  that  for  the 
Cotrunission  must  recognize  as  a  competitive 
issue  the  likely  effects  of  a  proposed  merger 
on  the  operations  and  costs  of  neighboring 
utility  systems,  including  effects  on  the 
loadings  of  their  transmission  systems.  EGA 
shares  a  similar  view,  specifically 
recommending  that  the  Commission  focus  on 
whether  the  merger  will  increase  the 
transmission  costs  of  potential  competitors. 

3.  Ease  of  Entry 

The  Commission  received  a  number  of 
comments  on  considering  the  possibility  of 
entry  by  new  competitors  in  assessing  market 
power.  These  comments  address  both  the 
types  of  entry  barriers  that  might  exist  in  the 
industry  and  the  importance  of  entry 
analysis. 

Commenters  suggest  that  there  are  various 
barriers  to  entry  in  this  industry.^^  These 
include  existing  law  and  regulation  and 
economic  incentives  created  by  a  utility’s 
role  as  monopolist  and  competitor;  regulatory 
approval  requirements;  the  amount  of  time  it 
takes  to  move  from  planning  to  operation  of 
new  facilities;  the  existence  of  excess 
capacity  in  the  relevant  market;  economies  of 
scale  and  capital  requirements;  fovorable 
location  and  access  to  raw  materials;  and 
access  to  distribution  channels  (including 
access  to  transfer  capability  of  the 
transmission  system  and  pancaked 
transmission  pricing). 

Some  commenters  believe  that  entry  is  a 
critical  factor  in  merger  analysis.  For 
example.  Joint  Consumer  Advoc.  and  TAPS 
argue  that  careful  analysis  will  indicate 
significant  barriers  to  entry.  TAPS  notes  that 


“These  commenters  include,  e.g.,  Enviroment 
Action  et  al.,  FTC,  Madison  G&E,  MO  Com,  IN  Com, 
and  NY  Com. 


measures  of  market  dominance  such  as 
concentration  indicate  whether  a  utility 
currently  can  dictate  price  levels,  while 
analysis  of  barriers  to  entry  indicates  whether 
a  utility  can  foreclose  competition 
prospectively.  NY  Com  urges  the 
Commission  to  focus  its  analysis  of  barriers  ‘ 
to  entry  on  foctors  such  as  transmission 
power  flow  analyses,  availability  of 
generation  plants,  reserve  margins,  load 
pocket  constraints,  and  system  stability. 

Several  commenters  are  skeptical  that 
entry  analysis,  as  done  in  the  Guidelines, 
makes  sense  for  the  electric  utility  industry; 
they  argue  that  entry  will  not  mitigate  market 
power.  For  example.  Industrial  Consumers 
notes  that  the  Guidelines  recognize  that 
market  power  can  be  defeated  if  entry  is 
“easy,”  that  is,  timely,  likely,  and  sufficient 
to  deter  or  counteract  the  anticompetitive 
effects.  However,  Industrial  Consumers 
believes  that  entry  into  the  transmission  and 
distribution  business  is  not  easy — nor 
accomplishable  in  two  years — given  the 
nature  of  monopoly  franchises,  obstacles  to 
siting,  and  “need  justification”  standard  for 
regulatory  approval.  Stranded  cost  recovery 
also  raises  a  significant  barrier  to  entry  by  a 
new  participant  into  the  market,  even  under 
open  access. 

DO)  notes  that  market  entry  is  not  likely  to 
mitigate  the  anticompetitive  effects  of  a 
merger  when  there  is  chronic  excess  capacity 
because  a  new  entrant  would  have  to  recover 
both  operating  and  fixed  costs,  while  the 
merged  entity  would  need  to  recover  only 
operating  costs  until  excess  supply  is 
eliminated.  FTC  doubts  that  entry  is 
significant  for  most  electric  power  merger 
cases  because  it  may  take  more  than  two 
years  to  complete  new  generation  and 
transmission  facilities  (due  to  lags  in 
regulatory  approvals  and  construction). 

These  forms  of  entry  are  unlikely  to  respond 
to  an  anticompetitive  merger  in  time  to  deter 
or  constrain  the  exercise  of  market  power. 
APPA  also  believes  that  potential  entry  is  not 
an  effective  restraint  where  existing  capacity 
is  concentrated. 

On  the  other  hand,  CINergy  suggests  that 
even  in  the  short  run,  pricing  behavior  can 
be  constrained  by  potential  entry  because 
customers  can  make  long-term  commitments 
to  purchase  from  developers  of  new 
generation  resources  and  incumbent 
suppliers  will  account  for  potential  long-term 
load  losses  in  setting  their  prices  in  the  short 
run.  Southern  Cfompany  argues  that  with 
open  access,  entry  is  now  easy. 

4.  Factors  Affecting  the  Market  Analysis  That 
Can  Change  Over  Time 

There  is  substantial  support  among  the 
commenters  for  the  use  of  dynamic 
standards,  at  least  to  some  degree,  rather  than 
static  standards  that  may  become  obsolete  as 
competitive  energy  markets  develop.  Soroe^^ 
recommend  that  we  consider  both  immediate 
and  long-range  effects  of  mergers.  Others  ^ 
believe  that  any  anticompetitive 
consequences  should  be  evaluated  not  only 
in  the  context  of  the  industry  as  it  is 
structured  today  (vertically-integrated 


^*E.g.,  Lubbock  and  Low-Income  Representatives. 
“  E.g.,  Com  Ed  and  CINergy. 


utilities  serving  both  at  wholesale  and  retail), 
but  also  as  to  how  the  industry  may  evolve. 
UtiliCorp  argues  that  we  should  also  consider 
the  current  state  of  transition  in  the  industry 
when  we  examine  merger  applications  that 
do  not  satisfy  the  market  concentration  and 
competition  screen.  It  notes  that 
requirements  contracts  currently  in  effect 
impede  competition,  but  will  cause  the 
potential  anticompetitive  effects  of  mergers 
to  be  exaggerated  because  more  alternatives 
will  be  available  when  the  contracts  expire. 

Most  commenters  argire  that,  although 
open  access  may  enlarge  geographic  markets 
and  lower  entry  barriers,  we  should  nut 
expect  that  market  power  problems  will 
disappear  so  that  merger  analysis  will  not  be 
needed  in  the  future.  They  believe  that 
fectors  such  as  transmission  constraints  and 
lack  of  true  comparability  in  the  use  of  open 
access  tariffe  will  continue  to  warrant  market 
power  and  merger  analysis.** 

UtiliCorp  recommends  that  the 
Commission  consider  the  contingencies  of 
retail  competition  and  restructuring  as  we 
analyze  fire  future  impacts  on  competition  of 
market  concentration,  market  power  and 
mergers.  Southern  Company  contends  that 
the  ^mmission  should  not  consider  retail 
competition  issues  because  state  regulators 
are  effective  watchdogs  who  protect  the 
interests  of  retail  customers  and  assess  the 
impact  of  mergers  on  competition  in  retail 
markets. 

Wisconsin  PS  argues  that  opening  retail 
markets  to  competition  will  result  in 
substantial  imrxrmmitted  capacity  on  the 
systems  of  merging  utilities  and  will  put 
pressure  on  them  to  market  capacity  through 
a  more  intense  use  of  their  transmission 
systems.  Centerior  suggests  that  the  market 
analysis  may  need  to  consider  the  effect  of 
competition  policies  promulgated  by  the 
state  at  the  retail  level  in  the  future.  Excess 
capacity  may  increase  if  retail  customers  get 
the  right  to  select  a  new  supplier  based  solely 
on  lower  rates.  Therefore,  a  utilrty  that  did 
not  have  market  power  in  the  past  may  find 
that  it  has  increased  excess  capacity  and  may 
thus  acquire  market  power. 

CINergy  suggests  that  restructuring  should 
be  considered  in  the  review  of  mergers  only 
if  there  is  a  plan  already  approved  by  the 
state  regulator,  with  a  set  implementation 
schedule  beginning  within  three  years  of  the 
consummation  of  the  proposed  merger. 
Future  potential  changes  in  the  basic 
structure  or  regulation  of  the  industry  should 
be  addressed  by  exercising  the  continuing 
authority  to  supplement  merger  orders  under 
section  203(b),  including  the  possibility  of 
requiring  divestiture. 

5.  Consideration  of  the  Separate  Effects  of  a 
Merger  of  Transmission  and  Distribution 
Facilities 

A  horizontal  merger  of  vertically  integrated 
utilities  can  be  viewed  as  a  generation 
merger,  a  transmission  merger,  and  a 
distribution  merger.  A  merger  of 
transmission-owning  utilities  may  have 
various  effects  on  the  grid,  such  as  better 
planning,  coordination,  fewer  pancaked 
rates,  and  strategic  control  of  regional 


“E.g.,  FTC,  East  Texas  Coop,  and  Industrial 
Consumers. 
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transmission  grids.  NIEP  urges  the 
Commission  to  recognize  that  mergers  of 
entities  that  own  only  transmission  should 
not  raise  substantial  competitive  concerns  if 
the  transmission  is  operated  by  an  ISO.  CA 
Com  and  DO]  intimate  that  mergers  may 
occur  in  order  to  avoid  pancaked  rates.  CA 
Com  reconunends  that  the  Commission  use 
the  open  access  tariffs  to  remove  the 
anticompetitive  factor  of  pancaking  and  thus 
make  mergers  less  attractive. 

Several  commenters  address  the  effects  of 
mergers  at  the  distribution  level.^’  Some 
argue  that  the  consolidation  of  distribution 
assets  and  the  creation  of  large  retail 
monopsonists  are  competitive  concerns  that 
we  should  address.  IN  Com  believes  that 
physical  and  economic  interactions  blur  the 
distinction  between  the  wholesale  and  retail 
sectors,  requiring  that  the  effecis  on  the  retail 
market  be  considered  to  analyze  the  merger 
implications  in  the  wholesale  market.  It 
would  reject  a  merger  that  has  negative  retail 
effects  even  if  the  merger  has  positive  effects 
in  the  wholesale  market. 

Other  commenters  fault  the  Commission 
for  disregarding  market  power  in  the 
distribution  sector  of  the  industry.  They 
suggest  that  mergers  are  likely  to  increase 
barriers  to  entry  into  the  distribution  market 
and  monopsony  power  over  sellers  of 
generation.2^  As  larger  distribution  systems 
are  created  through  mergers,  smaller, 
independent  generators  may  be 
disadvantaged  because  they  lack  the 
resources  required  to  meet  thousand- 
megawatt  solicitations  with  complicated 
delivery  requirements.  Environmental  Action 
et  al.  also  contends  tljat  the  larger 
distribution  systems  created  by  vertical 
mergers  heighten  the  opportunity  for 
anticompetitive  self-dealing  between  the 
distribution  and  generation  arms  and 
diminish  the  prospect  for  effective  retail 
competition. 

6.  Vertical  Mergers 

Com  Ed  suggests  that, in  the  future,  vertical 
or  conglomerate  mergers  rather  than 
horizontal  mergers  may  offer  strategic 
opportunities  to  utilities.  It  reconunends  that 
our  merger  policy  be  flexible  enough  to  deal 
with  differences  in  the  concerns  raised  by 
such  mergers  and  horizontal  mergers. 

7.  Application  to  Electric  Power  Purchases 

A  few  commenters  raised  the  issue  of 

monopsony  power  stemming  from  mergers. 
Joint  Ckmsumer  Advoc.  points  out  that  a 
utility  may  exercise  monopsony  power  over 
sellers  of  generation,  obtaining  power  at  a 
lower  price  than  its  competitors. 

8.  Linked  Consideration  of  Contemporaneous 
Mergers  That  Have  Interdependent  Market 
Effects 

Several  commenters  argue  that  the 
Commission  should  consider  such  mergers 
on  a  cumulative  basis.^’  Some  argue  that  one 
merger  may  alter  the  boundaries  of  the 
relevant  geographic  market  in  which  the 


CCEM  and  NIEP. 

“E.g.,  Joint  Consumer  Advoc,  Enviromental 
Action  et  al. 

”E.g.,  APPA,  NRECA,  Enviromental  Action  et  al.. 
Joint  Consumer  Advoc.,  and  Colorado  Municipals. 


other  merger  occurs;  that  is,  transmission 
constraints  in  one  market  may  be  altered  by 
new  economy  energy  transactions  associated 
with  a  merger  in  a  neighboring  market.  APPA 
suggests  consolidating  contemporaneous 
proceedings  that  have  interdependent  market 
effects.  Colorado  Municipals  notes  that 
•regulating  the  cumulative  effect  of 
contemporaneous  mergers  may  be  difficult. 

m.  Comments  Concerning  the  Effect  on  Costs 
and  Rates  Factor 

A.  General  Comments 

Many  commenters  consider  the  effect  on 
costs  and  rates  to  be  a  critical  factor  in 
deciding  whether  to  approve  a  merger.^  In 
fact,  DOJ  notes  that  the  Guidelines  recognize 
that  some  otherwise  anticompetitive  mergers 
may  be  justihable  because  they  produce 
important  net  efficiencies  that,  on  balance, 
benefit  competition  and  consumers  (for 
example,  through  rate  decreases). 

However,  commenters  supporting  this 
approach  differ  on  how  the  costs  and  rates 
standard  should  be  applied  in  cases  where 
competitive  harm  is  shovvn.  For  example, 
TDU  Systems  suggests  that  when  a  merger 
lessens  competition,  the  Commission  should 
not  give  substantial  weight  to  cost  savings 
and  other  beneff ts  that  could  be  achieved 
absent  the  merger.  Moreover,  the  burden 
should  be  on  the  applicants  to  show  that 
beneffts  not  attainable  without  the  merger 
outweigh  the  harm.  IN  Com  recommends  that 
applicants  be  required  to  show  a  low 
probability  of  harm  to  competition  and  to 
show  significant,  quantifiable  net  beneffts  to 
consumers.  CINergy  believes  that  the 
consideration  of  beneffts  should  be  limited  to 
ratepayer  protection  and  that  applicants 
should  be  allowed  to  make  an  affirmative 
showing  that  such  beneffts  will  flow  back  to 
the  ratepayers. 

Other  commenters  argue  that  the  costs  and 
rates  hictor  should  be  abandoned.  For 
instance.  Com  Ed  suggests  that  analysis  of 
costs  and  rates  has  no  place  in  an  emerging 
competitive  arena  as  long  as  mergers  do  not 
harm  the  competitive  market,  bemuse  prices 
will  be  set  by  market  forces  and  customers 
can  choose  their  suppliers  based  on  price. 
Southwestern  PS  supports  this  view,  arguing 
that  most  regulatory  cost  and  rate  issues  that 
remain  relevant  are  retail-related  and  under 
state  jurisdiction;  the  Commission  should 
defer  to  state  commissions  on  such  matters. 

Others  state  that  the  analysis  of  the  effect 
of  the  merger  on  rates  is  one  of  the  most 
costly  components  of  a  merger  analysis.^' 
They  assert  that  in  a  competitive 
environment,  there  will  be  little  need  for  the 
Commission  to  speculate  about  future  costs, 
as  utility  managers  will  be  reluctant  to  enter 
into  mergers  that  would  increase  costs. 

EEI  argues  that  elimination  of  the  costs  and 
rates  analysis  would  substantially  reduce  the 
time  to  prepare  a  merger  application  and  the 
Commission’s  time  to  process  it.  Although 
merger  efficiencies  can  be  substantial,  their 
measurement  and  allocation  serve  a  limited 
purpose  in  the  Commission’s  analysis. 

Meiger  applicants  should  not  be  required 


^E.g.,  CINergy,  TDU  Systems,  IN  Com,  DOJ,  and 
Centerior. 

^'E.g.,  CINergy,  PaineWebber.- 


(but  can  volunteer)  to  demonstrate  merger 
efficiencies  as  part  of  a  filing. 

B.  Determining  the  Net  Benefits 

We  received  a  variety  of  comments  on  how 
to  determine  the  beneffts  of  a  meiger,  the 
costs  of  the  merger,  and  the  degree  to  which 
one  offsets  the  other.  Many  parties  stress  the 
importance  of  rate  reductions.^^  International 
Brotherhood  contends  that  in  an  era  when 
customers  should  be  able  to  anticipate  rate 
reductions  horn  commtition,  rate  freezes  are 
not  sufficient.  Com  ^  agrees  that 
consideration  of  cost  and  rate  impacts  may 
still  be  appropriate  for  segments  of  the 
industry  that  are  not  competitive 
(transmission  and  distribution).  The  KS  Com 
asserts  that  cost  savings  from  combining  the 
merging  companies’  stand-alone  transmission 
and  distribution  systems  should  be  evaluated 
and  that  we  should  require  assurances  that 
efficient  transactions  cannot  he  arbitrarily 
discouraged  in  favor  of  the  merged  entity. 
Some  contend  that  we  should  look  at  the 
effect  of  a  merger  on  the  costs  and  rates  of  . 
competitors;  however,  they  admit  that  this 
may  be  another  way  of  assessing  the  effect  of 
the  meiger  on  competition. 

Many  commenters  assert  that  no  weight 
should  be  given  to  efficiencies  and  beneffts 
that  can  be  obtained  by  means  other  than  the 
merger.  CA  Com  suggests  that  formation  of 
ISOs  may  provide  many  of  the  transmission 
operational  and  efficiency  beneffts  typically 
claimed  by  meiger  applicants.  Others  suggest 
that  the  Open  Access  Rule  will  facilitate 
coordination  among  utilities  so  that  in  some 
cases,  mergers  will  not  be  required  to  achieve 
economies.^  Some  argue  that  we  should 
refuse  to  count  as  a  meiger  benefit  the 
substitution  of  efficient  practices  for 
inefficient  practices  that  could  be  achieved 
without  a  merger. Personnel  reductions 
may  be  one  example,  as  many  businesses  are 
downsizing  without  merging.  OK  Com 
contends  that  many  of  the  efficiencies 
proposed  to  be  passed  along  to  customers 
through  lower  rates  may  actually  reflect 
unavoidable  cost  reductions  forced  upon  the 
merging  utilities  by  competition. 

However,  Southern  Company  cautions 
that,  in  assessing  what  merger  savings  could 
be  achieved  through  coordination  without  a 
merger,  the  Commission  must  consider 
section  1  of  the  Sherman  Act,  which 
prohibits  certain  joint  actions  as 
anticompetitive  and  restricts  the  sharing  of 
information  between  competitors.  What 
appear  to  be  beneffts  achievable  outside  tlie 
merger  may  only  be  achievable  if  the 
companies  illegally  collude. 

NY  Com  proposes  that,  instead  of  relying 
on  claimed  meiger  beneffts  related  to  scale 
economies,  the  Commission  should  look  at 
the  results  of  the  meiger:  how  the  meiger  will 
affect  price,  ease  of  competitive  entry,  and 
quality  of  service  (for  example,  closings  of 
customer  service  centers).  Environmental 
Action  et.  al.  believes  that,  in  comparing 


^'^E.g.,  NV  Com,  NRECA,  Joint  Consumer  Advoc., 
and  TX  Com. 

Including  APPA,  EA  8t  CF  of  A,  IN  Com,  East 
Texas  Coop,  Otter  Tail,  and  Industrial  Consumers. 
^E.g.,  Enviromental  Action  et  al.,  IN  Com. 

^^E.g.,  Industrial  Consumers  and  Enviromental 
Action  et  al. 
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costs  and  benefits,  the  acquisition  cost  and 
its  rate  treatment  should  be  considered;  it 
suggests  that  the  Commission  reject  a  merger 
if  the  merged  company  intends  to  seek 
recovery  of  the  acquisition  premium  from 
captive  customers.  OK  Com  is  concerned  that 
mergers  may  require  utilities  to  incur  costs 
such  as  construction  of  transmission  lines  to 
meet  the  integration  requirement. 

Some  commenters  contend  that  the 
Commission  should  not  count  claimed 
saving  if  the  applicants  are  not  willing  to 
bear  me  risk  of  not  achieving  the  savings.^ 
They  say  that  the  level  of  claimed  savings  is 
typically  insignifrcant  compared  to  total 
company  costs.  Industrial  ^nsumers  argues 
that  the  concept  of  savings  from  “deferral”  of 
capacity  is  meaningless. 

With  respect  to  how  net  benefrts  of  a 
merger  should  be  calculated,  some 
commenters  maintain  that  claimed  savings 
should  be  discounted  to  present  value,  as 
cost  savings  tomorrow  are  worth  less  than 
cost  savings  today.”  RUS  recommends  that 
the  Commission  calculate  the  “revenues 
gaitied”  by  the  prospective  merged  entity, 
adapted  fiiom  the  revenues  lost  approach  set 
forth  in  Open  Access  Rule  for  determining 
stranded  cost  exposure  on  a  net  present  value 
basis.** 

Several  commenters  contend  that  the 
savings  claimed  for  previously  approved 
mergers  did  not  materialize.  They  urge  the 
Commission  to  scrutinize  claimed  savings 
more  carefully.” 

Low-Income  Representatives  recommends 
that  the  Commission  carefully  scrutinize 
claimed  savings  to  ensure  that  cost  reduction 
does  not  mean  service  or  quality  reduction. 
Enviromental  Action  et  al.  notes  that  despite 
the  vigorous  efforts  made  by  merging 
companies  to  win  merger  approvals  with 
promises  of  rate  reductions,  little  time  is 
spent  in  Conunission  proceedings  reviewing 
the  effects  on  rates.  It  believes  that  more 
scrutiny  on  rates  in  the  merger  proceeding 
will  establish  more  clearly,  before  frnal 
commitments  are  made,  who  is  bearing  what 
risk.  It  also  explains  that  there  are  good 
reasons  to  be  skeptical  about  savings  from  a 
proposed  consolidation  of  generating  assets 
because  studies  suggest  that  unit  scale 
economies  are  reached  at  400  MW  and  multi¬ 
unit  plant  economies  at  1600  MW.  Similarly, 
NRRI  states  that  for  the  majority  of  firms  in 
the  industry,  average  costs  would  not  be 
reduced  through  the  expansion  of  generation, 
numbers  of  customers,  or  the  delivery 
system. 

C.  Allocation  of  Benefits  and  Costs 

Several  commenters  raise  the  issue  of  how 
net  benefits  should  be  allocated  between 
investors  and  customers.  East  Texas  Coop 
says  that  net  benefits  should  not  include  any 
part  of  the  benefits  allocated  to  shareholders; 
benefits  not  allocated  to  ratepayers  cannot  be 
claimed  as  a  benefit  to  the  public  interest. 
APPA  and  NRECA  want  the  Commission  to 

”£.g..  Joint  Consumer  Advoc.,  TX  Com,  and 
Enviromental  Action  et  al. 

Industrial  Consumers,  East  Texas  Coop,  and 
RUS. 

**Open  Access  Rule,  61  FR  at  21662. 

”  Joint  Consumer  Advoc.,  TX  Com,  Industrial 
Consumers,  and  NRECA. 


develop  standards  for  allocating  cost  savings 
and  other  benefits  among  customers, 
ratepayers,  and  shareholders.  NY  Com 
further  proposes  that  requiring  merger 
applicants  to  share  claimed  savings  between 
customers  and  shareholders  would 
discourage  utilities  from  overstating  the 
claimed  benefits  of  a  merger. 

Some  commenters  argue  that  an 
acquisition  premium  is  a  cost  of  the  merger 
that  should  not  be  recoverable  from 
ratepayers  if  it  would  lead  to  an  increase  in 
rates.^  NY  Com  contends  that  allowing 
recovery  of  such  premiums  fiom  ratepayers 
may  inflate  purchase  prices  and  result  in 
exaggerated  claims  of  merger  savings  to 
increase  chances  of  approval,  rewarding  the 
purchaser.  OK  Com  would  give  rate 
consideration  to  an  acquisition  adjustment 
for  mergers  determined  to  be  consistent  with 
the  public  interest,  and  says  that  states 
should  have  a  role  in  defining  the  public 
interest.  Enviromental  Action  et  al.  would 
prohibit  the  merger  if  the  merged  utility  has 
a  retail  sales  monopoly  and  the  state  does  not 
have  a  policy  of  excluding  the  acquisition 
premium  from  retail  rates. 

Enviromental  Action  et  al.  also  believes 
that  the  proper  cost  allocation  arrangement 
for  a  merging  company,  where  the  customer 
groups  have  different  cost  histories 
associated  with  different  assets,  is  to  have  the 
price  charged  by  the  seller  in  inter-affiliate 
transactions  be  a  market  price.  In  this 
manner,  the  "buying”  customers  will  take  the 
power  only  if  it  is  the  best  price  on  the 
market,  and  the  “selling”  customers  will 
receive  a  reward  commensurate  with  their 
risk.  If  the  merging  companies  cannot,  under 
this  treatment,  come  up  with  sufficient 
benefits  to  satisfy  the  acquired  company,  the 
merger  does  not  meet  market  standards  and 
should  not  be  approved.  Enviromental 
Action  et  al.  claims  that  any  other  approach 
makes  the  acquiring  company’s  ratepayers 
unwilling  donors  to  the  financial  success  of 
an  expansion  strategy. 

IV.  Comments  Concerning  the  Effect  on 
Regulation  Factor 

Most  commenters  agree  that  regulatory 
impact  continues  to  be  relevant  and 
important.  EEI  argues  that  mergers  could 
afreet  regulatory  efrectiveness  either  through 
impacts  arising  from  the  transfer  of  authority 
from  one  regulatory  jurisdiction  to  another  or 
problems  associated  with  cost  allocation.  EEI 
notes  that  merger  does  not  change  the 
Commission’s  authority  over  transmission  in 
interstate  conunerce  and  sales  for  resale  nor 
state  commission  authority  over  retail  rates. 
Neither  does  merger  afreet  the  Commission’s 
ongoing  jurisdiction  to  determine  cost 
allocation  and  to  specify  proper  accounting 
treatment  of  cost  allocations  generically. 

Several  commenters  stress  that  mergers 
resulting  in  multi-jurisdiction  utilities  and 
creating  possible  federal  preemption  deserve 
special  attention.*'  OK  Com  also  argues  that 
regional  regulatory  bodies  may  be  necessary 
in  the  future  and  is  concerned  that  mergers 

*°E.g.,  Joint  Consumer  Advoc.  and  NY  Com. 

*'  NV  Com,  WI  Com  and  NRECA. 


can  interfere  with  th.}ir  efrectiveness  and 
formation. 

CINergy  dismisses  the  relevance  of  the 
effect  on  regulation,  given  that  the 
Commission  has  held  that  a  transfer  of 
jurisdiction  from  one  regulatory  body  to 
another  in  no  way  implies  that  regulation 
will  be  any  less  effective.**  CINergy  agrees 
with  the  Commission’s  holding  and  suggest 
that  the  regulatory  efrectiveness  criteria  be 
eliminated. 

Others  commenters  stress  the  importance 
of  this  factor,  but  link  it  to  other  factors. 
Southern  Company  recommends  that 
analysis  of  this  factor  should  be  subsumed 
within  analysis  of  the  merger’s  impact  on 
costs  and  rates.  APPA  believes  that  the 
analysis  of  the  merger’s  impacts  on 
regulation  should  be  linked  to  a  requirement 
that  merger  produce  affirmative  public 
benefits,  including  structural  changes  that 
enhance  competition  and  reduce  the  need  for 
regulation.  It  also  argues  that  the  Conunission 
should  give  deference  to  state  action  when 
assessing  the  impact  on  state  regulation, 
although  the  Commission  must  make  the 
final  call  on  this  factor. 

V.  Comments  Concerning  the  Other 
Commonwealth  Factors 

The  other  Commonwealth  factors  are 
evidence  of  coercion,  the  proposed 
accounting  treatment,  and  the  reasonableness 
of  the  purchase  price.  These  factors  elicited 
very  little  conunent.  As  to  evidence  of 
coercion,  a  few  commenters  suggest  that  this 
should  be  evaluated  by  the  marketplace 
rather  than  by  the  regulatory  process.** 
Several  commenters  say^that  this  factor 
should  only  be  considered  if  someone 
demonstrates  that  it  is  relevant.**  OK  Com  is 
among  very  few  commenters  who  favor  the 
retention  of  coercion  as  a  criterion.  It 
suggests  that  coercion  is  a  means  by  which 
some  companies  try  to  gain  oligopolistic 
control  of  the  market  in  the  coming 
competitive  environment. 

As  to  the  accounting  treatment,  some 
commenters  support  elimination  of 
accounting  concerns  as  a  factor.** 
PaineWebber  notes  that  most  recent  mergers 
were  mergers  of  equals,  involving  minimal 
premiums  over  current  market  prices.  It 
suggests  that  a  similar  market  discipline 
would  likely  cause  shareholders  to  reject 
merger  transactions  involving  large  merger 
premiums  and  excessive  amortization. 
Florida  and  Montaup  argue  that  the 
accounting  treatment  of  a  merger  should  not 
be  an  issue  for  hearing  unless  an  applicant 
seeks  treatment  different  from  the 
Commission’s  standards.  Southern  Company 
contends  that  the  Commission’s  analysis  of 

**  Entergy  Services,  Inc.  and  Gulf  States  Utilities 
Company,  62  FERC  161,073  at  61,373-74,  order  on 
reh’g,  64  FERC  161,001  (1993),  appeal  pending, 
94-1414  (D.C.  Cir). 

**East  Texas  Coop.,  EEI,  PaineWebber,  and 
Southern. 

**  Florida  and  Montaup. 

■«  East  Texas  Coop.,  EEI,  and  PaineWebber. 
Although  they  do  not  support  keeping  this  factor, 
EEI  and  PaineWebber  suggest  that  in  light  of  broad 
industry  changes,  this  may  be  the  right  time  for  a 
generic  re-examination  of  accounting  concerns,  of 
which  accounting  for  mergers  could  be  a  part. 
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this  factor  should  be  subsumed  within  the 
analysis  of  the  merger’s  impact  on  costs  and 
rates. 

NY  Com  and  OK  Com  are  concerned  about 
the  accounting  consequences  of  mergers.  OK 
Com  favors  retention  of  the  historical  cost 
approach  to  accounting  for  plant  acquisitions 
during  mergers  and  business  combinations 
until  competitive  market  structures  are 
achieved  at  the  national,  regional,  and  state 
levels.  NY  Com  also  urges  the  Commission  to 
continue  to  require  unrestricted  access  to  all 
books  and  records  of  newly  merged  entities. 

We  also  received  a  few  comments  on 
looking  at  the  reasonableness  of  the  purchase 
price  as  a  factor.  A  number  of  conmienters^ 
urge  that  the  Commission  should  not 
substitute  its  judgment  for  that  of  market 
forces,  which  will  determine  the 
reasonableness  of  the  purchase  price. 

Others  believe  this  issue  should  be 
examined  only  if  its  relevance  is  raised. 
However,  OK  Com  argues  that  purchase  price 
retains  some  relevance  in  this  era  of 
diversification.  It  is  concerned  that  the 
purchase' price  may  be  based  on  expected 
returns  on  non-regulated  investments,  which, 
if  they  fail  to  materialize,  may  dilute  utility 
stock. 

VI.  Procedures  for  Handling  Merger  Cases 

A.  Comments  Concerning  Filing 
Requirements 

Some  commenters  ^  urge  the  Commission 
not  only  to  spell  out  the  precise  standards  it 
will  use  to  review  merger  applications,  but 
also  to  establish  understandable  Hling 
requirements  that  clearly  identify  the 
necessary  information  on  the  effects  of  the 
proposed  merger  on  competition  and  on 
rates.  East  Texas  Coop  says  that  having  more 
substantive  filing  requirements  and  early 
access  to  computer  studies  and  simulations 
would  beneht  all  parties  and  the 
Commission.  Low-Income  Representatives 
believes  that  a  merger  applicant  should  be 
required  to  show  that  there  is  workable 
competition  for  each  customer  class  in  any 
market  in  which  it  participates.  NY  Com 
proposes  that  the  Commission  require  merger 
applicants  to  submit  estimates  of  the  price 
elasticity  of  both  supply  and  demand  in  the 
relevant  markets,  and  an  analysis  of  entry 
barriers  to  new  supply.  Southern  Company 
advocates  the  adoption  of  hling  requirements 
designed  to  support  use  of  the  Guidelines,  as 
modifled  for  the  electric  power  industry. 

Commenters  also  recommend  that  the 
Commission  adopt  new  filing  requirements 
to  enhance  and  expedite  our  analysis  of  the 
rate  impacts  of  merger  applications.  Florida 
and  Montaup  argue  that  the  Commission 
should  set  out  filing  requirements  related  to 
merger  cost  and  savings,  which  would  have 
to  be  met  only  if  the  applicants  claim  that  the 
merger  results  in  consumer  savings. 
International  Brotherhood  asks  the 
Commission  to  require  merger  applicants  to 
file  an  economic  impact  statement  analyzing 
the  effect  of  the  proposed  savings  (many 

•**aNergy,  East  Texas  Coop,  EEI,  PaineWebber, 
and  Southern. 

Florida  and  Montaup. 

**  Missouri  Basin,  NIEP,  Centerior,  Florida  and 
Montaup,  APPA,  and  Southern. 


achieved  through  layoffs)  on  the  economy  of 
the  communities  served. 

Project  proposes  that  the  Commission 
require  merger  applicants  to  include  an 
assessment  of  the  environmental  and  related 
economic  impacts  of  the  planning  and 
operational  changes  that  are  expected  to 
result  from  the  merger.  The  required 
information  would  include  changes  in 
dispatch,  resource  planning  procedures,  and 
resource  acquisition  plans;  changes  in 
emissions  of  SO2,  NOx,  CO2,  and 
particulates;  and  changes  in  resources 
devoted  to  research  and  development,  DSM 
programs,  and  renewable  technology 
investments. 

Many  utility  commenters  want  a  faster 
merger  consideration  process.^  Some  claim 
that  delays  in  processing  merger  applications 
harm  the  public  interest  in  various  ways: 
utilities  lose  the  ability  to  respond  to  market 
forces  quickly  (thereby  retarding 
procompetitive  restructuring  efforts);  benefits 
to  consumers  are  postponed;  investors 
experience  uncertainty  (creating  problems  in 
capital  markets  and  the  efficient  flow  of 
capital);  utility  employees  lose  productivity 
as  doubts  linger  about  their  future  roles;  and 
the  public  loses  confidence  in  the  regulatory 
process.  Some  commenters  argue  that  we 
could  act  faster  if  we  looked  at  any  one  or 
two  of  the  Commonwealth  factors.*® 

Com  Ed  believes  that  in  the  coming 
competitive  marketplace,  it  will  be  important 
for  the  Commission  not  to  allow  the  me.'ger 
approval  process  to  become  captive  to 
intervenors,  who  allegedly  are  often  seeking 
merely  to  gain  a  competitive  advantage 
through  delay.  Noting  that  the  DO)  and  FTC 
initial  review  process  can  be  completed 
within  30  days.  Com  Ed  and  others  question 
why  the  Commission’s  review  needs  to  take 
significantly  longer. 

Some  commenters  ask  for  faster  merger 
consideration  for  certain  types  of  mergers,*' 
particularly  for  uncontested  applications; 
mergers  between  a  utility  and  a  non-utility 
firm;  mergers  between  affiliates;  and  mergers 
between  small,  non-dominant  utilities.  Haves 
and  Brehrenda  also  advocate  expedited 
treatment  for:  a  disaggregation  (an  internal 
disaggregation  within  a  holding  company,  a 
spin-off  to  shareholders,  and  a  disaggregation 
coupled  with  a  merger);  a  merger  of  a 
jurisdictional  electric  utility  with  a  gas 
utility;  a  combination  of  non-interconnected 
electric  utilities;  and  a  merger  of  a 
jurisdictional  utility  with  a  company  that  is 
not  an  electric  utility,  even  if  the  latter  owns 
a  power  marketer. 

Some  utility  commenters  *2  recommend 
that  we  identify  specific  time  frames  or 
themselves  suggest  time  frames  for  the 
Commission  either  to  rule  on  the  application 
or  to  request  further  information.  Florida  and 
Montaup  argue  that  we  should  not  routinely 
set  all  merger  cases  for  hearing.  The 
Commission  should  use  procedures  that 

*^E.g.,  Texas  Utilities,  Southwestern  PS,  Siena 
Pacific,  Southern  Company,  UtiliCorp,  and  EEI. 

^E.g.,  Southwestern,  Southern,  and  PS  Colorado. 

*'  UtiliCorp,  PaineWebber,  PanEnergy,  Com  Ed, 
Centerior,  Southern,  APPA,  NRECA. 

*2E.g.,  Sierra  Pacific,  UtiliCorp,  MidAmerican, 
and  PP&L 


would  allow  intervenors  to  conduct 
voluntary  discovery  before  an  application  is 
set  for  full  hearing  and  refer  the  proceeding 
to  an  Administrative  Law  Judge  (AL))  for  the 
limited  purpose  of  resolving  discovery 
issues.  Another  suggestion  is  that  we 
streamline  discovery  and  coordinate  the 
activities  of  parties  with  similar  positions 
during  the  hearing  and  the  briefing  phases  of 
cases  set  for  hearing  by  working  the  ALJ.** 

On  the  other  hand,  some  commenters  argue 
that  mergers  that  create  large  utilities  are 
being  processed  too  quickly.*^  They  say  that 
intervenors  do  not  have  time  to  obtain 
information  and  develop  a  case.  Some  of 
these  commenters  uige  the  Commission  to 
lengthen  the  time  period  for  interventions  in 
merger  proceedings,  and  to  permit 
intervenors  to  conduct  discovery  during  this 
period.  East  Texas  Coop  also  requests  that  the 
Commission  not  allow  answers  to  protests 
and  not  allow  merger  applicants  to  have  a 
formal  right  to  “the  last  word.” 

APPA  and  East  Texas  Coop  both  oppose 
the  adoption  of  strict  time  schedules  for 
Commission  action.  Many  commenters  urge 
the  Commission  not  to  approve  a  merger 
before  it  can  assess  adequately  the  effects  of 
increased  concentration  in  the  industry. 

B.  Safe  Harbor  Suggestions 

DO)  and  EGA  urge  the  Commission  to 
“refine  and  sharpen”  the  focus  of  its  merger 
review  analysis  so  that  mergers  are  processed 
more  efficiently,  with  desirable  mergers 
receiving  swift  approval,  while  undesirable 
mergers  are  set  for  hearing. 

Other  commenters**  suggest  that  we  use  a 
two-stage  process  allowing  a  merger  passing 
a  safe  harbor  test  to  be  approved  quickly.  EEI 
proposes  detailed  regulations  covering  pre¬ 
filing  consultation,  initial  filing 
requirements,  a  two-step  review  process 
based  on  an  initial  market  power  screen 
(consisting  of  an  initial  filing  and  an  initial 
finding  order),  the  hearing  process,  appeal, 
and  interests  to  bh  balanced  by  the  proposed 
regulations. 

Commenters  generally  suggest  that  the  first 
stage  analysis  be  simple,  with  basic  filing 
requirements  and,  if  the  applicants  pass 
certain  merger  screens,  approval  would  be 
automatic  or  quick,  perhaps  with  a  paper 
hearing.  Applications  that  do  not  pass  the 
merger  screen  would  face  additional,  more 
detailed  filing  requirements  and  a  more  in- 
depth  second  stage  analysis,  probably  with  a 
trial-type  hearing.  Some  would  allow  ample 
opportunity  to  settle,  however,  and  so  avoid 
a  lengthy  hearing. 

EEI  urges  that  if  a  merger  does  not  pass  the 
initial  merger  review  screen,  it  should  not  be 
rejected;  rather,  this  merely  indicates  that  the 
Commission  needs  to  consider  other 
evidence  regarding  the  merger’s  impact  on 
the  competitive  market. 

East  Texas  Coop’s  two-stage  procedure  has 
a  slight  variation:  the  opportunity  for  an 
intervenor  to  show  that  a  proposed  merger 
will  result  in  the  strategic  control  of 

«PP&L. 

^E.g.,  International  Brotherhood,  Joint  Ckinsumer 
Advoc.,  East  Texas  Coop,  and  Enviromental  Action 
etal. 

Texas  Utilities,  Southern,  EGA,  DO), 
CINergy,  East  Texas  Coop,  and  NRECA. 
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transmission  assets,  even  if  the  merger 
application  passes  the  Commission’s  stage- 
one  screens. 

Some  commenters**  propose  that  if  the 
safe  harbor  screens  are  satisfied,  the  merger 
should  be  approved  automatically,  either  by 
the  Commission’s  staff  under  delegated 
authority  or  under  a  “limited  review” 
procedure.  Under  the  “limited  review” 
procedure,  the  case  would  be  referred  to  an 
ALJ  with  a  short  time  schedule  to  render  a 
decision,  after  which  approval  would  be 
granted  by  staff  throi^h  delegated  authority 
unless  the  ALJ  or  staff  determines  that  the 
issue  should  be  considered  by  the 
Commission.  PanEnergy  also  aigues  that  an 
unopposed  merger  should  be  approved  by 
delegated  authority  without  a  hearing. 

Various  factors  were  suggested  for  setting 
the  screens.  Coimnenters  suggest  that  the 
Commission  consider  the  merged  company’s 
absolute  size,  its  market  share,  its  ownership 
or  control  of  transmission,  its  affiliation  wi^ 
suppliers  of  competing  forms  of  energy  (such 
as  natural  gas),  absolute  market 
concentration,  the  effect  of  the  merger  on 
market  concentration,  whether  a  small  group 
of  firms  could  act  in  a  collusive  or 
coordinated  manner,  whether  the  acquisition 
is  by  a  new  entrant,  and  the  existence  of 
barriers  to  entry  in  the  wholesale  generation 
market  in  which  the  merged  entity  would 
participate,  among  other  factors. 

A  number  of  commenters  ”  recommend 
that  the  Conunission  use  market 
concentration  screens  similar  to  those 
adopted  by  DO)  and  FTC.  With  regard  to  the 
HHI  screen  used  in  the  Guidelines.  DO)  uses 
two  HHI  screens  for  a  horizontal  merger:  (1) 
the  increase  in  the  HHI  caused  by  the  merger, 
and  (2)  the  post-merger  HHI.  The  Guidelines 
indicate  that  a  merger  falls  within  a  safe 
harbor  if  the  post-merger  HHI  for  the  relevant 
market  is  no  higher  tlun  1,000  or  the  increase 
in  the  HHI  is  no  more  than  50.  (The  HHI 
approaches  0  if  there  is  a  large  number  of 
small  competitors,  and  is  10,000  if  there  is 
just  one  fira.)  APPA  would  screen  from  full 
analysis  any  merger  for  which  the  market’s 
post-merger  HHI  is  less  than  1000. 

Other  commenters  ^  oppose  a  safe  harbor 
or  two-stage  screening  process  to  expedite 
merger  approval.  Some  argue  that  this 
proposal  would  not  give  the  Commission 
enough  time  to  closely  scrutinize  the  effects 
of  the  merger  on  such  important  Actors  as 
barriers  to  entry  and  short-term  monopoly 
rates.  PP&L  argues  that  the  Commission 
should  not  use  merger  screens  until  it  has 
more  experience  with  analyzing  mergers  in  a 
more  competitive  electric  market. 

C.  Coordination  With  Other  Agencies 

Many  commenters  say  that  the 
Commission  should  coordinate  its 
consideration  with  that  of  other  state  or 
federal  agencies.  The  New  York  Commission 
calls  for  improved  coordination  between  the 
Commission  and  the  states  in  order  to  give 
the  industry  clear  regulatory  guidance  on  the 
treatment  of  mergers  during  the  transition  to 
competition.  NARUC,  CA  Cmn,  and  IN  Com 


^E.g.,  Hawes  and  Behrends. 

E.g.,  UtiliCorp. 

PP&L,  Joint  Consumer  Advoc. 


suggest  several  alternative  coordination 
options.  Commenters  offered  the  following 
specific  proposals  on  how  the  Commission 
could  coordinate  better  its  merger  review 
with  those  of  the  .states. 

First,  several  corrunenters  support  having  a 
“scheduling  conference”  with  the 
Commission  and  all  state  regulatory  agencies. 
NARUC  suggests  that,  when  the  Commission 
receives  a  merger  application,  we  should 
convene  a  scheduling  conference  with 
representatives  of  the  relevant  state 
commissions  to  coordinate  the  schedules  for 
the  federal  and  state  reviews  of  the  merger 
applications.  Such  an  arrangement  would 
permit  each  agency  to  consider  the  merger 
proposal  fully,  while  also  providing  state 
regulators  with  the  means  of  conveying  their 
views  to  the  Commission.  Sierra  Pacific  urges 
us  to  rely  more  frequently  on  joint 
conferences  with  state  regulators.^  Such  an 
approach  would  expedite  the  processing  of 
mergers,  limit  unnecessary  duplication  of 
procedures,  and  produce  more  uniform 
federal-state  results.. 

Second,  several  conunenters  recommend 
that  the  Conunission  let  state  regulatory 
commissions  complete  their  review  and  then 
comment  in  the  Commission’s  proceeding.^ 
NARUC  and  others  observe  that  during  the 
state  proceeding,  state  regulators  cannot  take 
a  position  in  a  Commission  proceeding 
without  prejudging  the  outcome  of  the  state 
proceeding.  They  ask  that  the  Commission 
defer  its  decision  until  after  state  proceedings 
have  been  concluded,  or  that  we  give  states 
a  reasonable  opportunity  to  conclude  their 
proceedings  before  they  must  file  testimony 
here.  Similarly,  APPA  argues  that  the 
Commission  should  give  deference  under 
FPA  section  201(b)  to  state  determinations  by 
adapting  our  procedures  to  allow  states  to 
intervene  after  state  review  is  completed.  The 
Conunission  could  distinguish  between  two 
kinds  of  state  intervenors:  state  consumer 
advocates  or  executive  branch 
representatives,  who  must  meet  the  same 
intervention  requirements  as  do  other  parties; 
and  state  commissions  acting  in  parallel  on 
the  same  merger  application,  who  would  file 
later. 

Third,  a  number  of  commenters  say  that 
there  should  be  some  joint  federal-state 
vehicle  to  coordinate  merger  consideration 
with  state  regulators,  such  a  joint  filing 
requirement,  a  joint  record,  or  a  joint 
proceeding.^2  ^vironmental  Action  et  al. 
suggests  that  a  merger  application  should  be 
filed  as  one  document  with  the  Commission 
and  relevant  state  regulatory  commissions  at 
the  same  time.  PP&L  asks  that  we  require  any 
state  applications  to  be  filed  simultaneously 
with  and  attached  to  the  Conunission 
application.  ^ARUC  suggests  that  a  joint 
record  be  developed  by  the  Commission  and 
the  states.  It  also  suggests  that  the 
Conunission  consider  a  joint  proceeding. 
However,  PP&L  opposes  this,  arguing  that 
because  state  commission  issues  and 


”  Citing  Subpart  M  of  our  Rules  of  Practice  and 
Procedure  (sections  1301,  et  seq.) 

^E.g.,  NARUC,  APPA,  KS  Com,  Environmental 
Action,  et  al. 

KS  Com,  Envirorunental  Action,  et  al. 

“  NARUC  and  Sierra  Pacific. 


procedures  might  differ  considerably  from 
those  before  the  Commission,  joint  or 
concurrent  hearings  probably  would  not  save 
any  resources  and  could  complicate  the 
hearing  process.  Accordingly,  PP&L  aigues 
that  we  should  continue  to  process  mergers 
separately  from  the  states. 

Fourth,  some  parties  say  that  the 
Commission  should  defer  to  state 
commissions  on  certain  matters.  Some  argue 
for  deference  regarding  a  merger’s  effect  on 
retail  costs  and  rates.*^  PaineWebber  argues 
that  the  responsibility  for  determining  the 
effects  of  a  merger  on  retail  customers  is  not 
subject  to  this  Commission’s  review.  NARUC, 
however,  says  that  both  state  and  federal 
regulatory  agencies  should  evaluate  a 
merger’s  effect  on  rates,  as  well  as  on 
generation  competition  and  on  access  to 
transmission  facilities.  Similarly,  some 
parties  argue  that  the  Commission  should 
generally  defer  to  state  commissions 
regarding  the  impact  of  mergers  on 
competition  in  retail  markets.*^ 

Another  suggestion  is  raised  by  the  Ohio 
PUC,  which  proposes  a  specific  new  process 
for  federal-state  coordination  of  merger 
consideration.  The  purpose  is  to  analyze 
market  power  in  unbundled  electric  service 
markets,  with  the  Conunission  assessing  the 
merger’s  effect  on  transmission  market  power 
and  the  state  commissions  assessing  the 
merger’s  impact  on  generation  and 
distribution  market  power.  The  proposal 
contains  five  steps:  (1)  the  applicants  file 
their  applications  simultaneously  at  both  the 
federal  and  state  levels;  (2)  each  state 
commission  determines  whether  the  merging 
utility  operating  in  the  state  has  pre-merger 
market  power  (with  the  several  states  sharing 
their  data  resources,  methodologies,  and 
modeling  capabilities,  and  possibly 
undertaking  a  joint  review);  (3)  the 
Commission  analyzes  the  transmission 
systems  affected  by  the  merger,  relying  on  a 
Guideline-type  analysis  to  assure  that 
transmission  constraints  do  not  create 
barriers  to  entry  by  competing  generators;  (4) 
all  regulators  then  collaborate  to  determine  if 
the  merging  entities  will  likely  possess  any 
regional  post-merger  market  power;  and  (5) 
the  merger  is  either  approved  outright, 
approved  with  conditions,  or  set  for  hearing 
by  the  various  regulators.  Whether  it  is  set  for 
hearing  would  depend  on  whether  there  is 
agreement  among  the  state  regulators  that  the 
applicants  will  possess  no  local  or  regional 
generation  market  power,  and  whether  the 
Conunission  determines  that  no  transmission 
barriers  to  market  entry  can  be  identified. 

DO)  urges  the  Conunission  to  adopt  the 
Guidelines  so  that  there  will  be  consistency 
between  DO]  and  the  Commission.  As 
discussed  above,  many  others  echo  this  view. 
PP&L  urges  the  Commission  routinely  to 
obtain  the  views  of  DOJ  and  the  FTC  about 
each  merger  application.  Further,  PP&L 
suggests  that  the  Commission  could  require 
an  evidentiary  hearing  if  DOJ  or  the  FTC 
suggests  that  a  hearing  is  necessary  or 
opposes  the  merger.  PP&L  also  proposes  that 
the  Commission  require  the  filing  of  the 
Premerger  Notification  forms  that  merging 


“E.g.,  Southwestern. 

“Southern,  NY  Ck>m,  and  OH  Com. 
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parties  must  file  with  the  DOJ  and  the  FTC 
under  the  Hart-Scott-Rodino  Antitrust 
Improvements  Act.“  PP&L  claims  that  the 
information  in  these  forms  would  be  useful 
to  the  Commission  in  evaluating  mergers. 

Several  commenters  argue  that  we  should 
limit  the  scope  of  merger  proceedings  to 
issues  that  are  directly  related  to  the  merger 
and  not  allow  intervenors  to  raise  extraneous 
issues  or  extract  concessions.**  Moreover,  we 
should  not  use  merger  proceedings  as  an 
alternative  means  of  promoting  or  requiring 
the  generic  restructuring  of  the  electric 
industry.*’ 

D.  Remedies 

No  commenter  says  that  a  merger  must  be 
rejected  if  it  fails  initially  to  satisfy  the  public 
interest  test.  Commenters  recommend  certain 
courses  of  action  to  remedy  the  initial  failure. 
These  include  items  such  as:  settlement;  a 
merger  condition  closely  related  to  the 
difficulty  (i.e.,  divestiture,  releasing 
wholesale  customers);  and  voluntary 
mitigation  measures. 

Several  commenters  ask  the  Commission  to 
monitor  the  effects  of  a  merger  after  it  is 
approved  either  to  verify  claimed  benefits  or 
to  detect  anticompetitive  effects  that  escaped 
the  analysis.**  We  could  grant  relief  from 
negative  effects  or  impose  new  conditions.*’ 
APPA  recommends  that  approval  of  a  merger 
be  conditioned  on  a  post  hoc  review  of 
market  performance,  including  consideration 
of  the  effect  on  rates.  EGA  suggests  that  the 
Commission  should  impose  “provisional”  or 
“contingent”  conditions  on  a  merger;  that  is, 
conditions  that  the  merged  companies  must 
comply  with  if  certain  ^ture  circumstances 
occur. 

CINeigy  suggests  post-merger  analysis  as 
an  alternative  to  extensive  pre-merger 
analysis.  It  urges  the  Commission  not  to 
burden  merger  applicants  with  a  requirement 
to  forecast  potential  merger  effects  under 
various  industry  and  state  restructuring 
scenarios.  Such  a  requirement  would 
paralyze  the  merger  application  process  and 
yield  only  speculative  results.  CINergy 
suggests  that,  if  the  Commission  does  ask  for 
such  an  extensive  analysis,  we  should  offer 
merger  applicants  the  alternative  of  filing  a 
new  market  analysis  every  three  years  for  ten 
years  after  merger  approval;  as  a  condition  of 
merger  approval,  the  applicants  would  agree 
that  if  the  Commission  finds  too  much 
market  power  in  a  new  market  analysis,  they 
will  implement  any  necessary  mitigation 
measures,  including  generation  divestiture. 

On  the  other  hand,  some  commenters 
advise  against  post-merger  reviews  and 
conditions.”  They  argue  that  ongoing 
Commission  review  or  a  suggestion  that 
approval  may  be  reversed  would  introduce 
uncertainty  in  the  market  and  prevent  the 
proper  pricing  of  a  merger. 

Most  commenters  do  not  deny  that  the 
Commission  has  authority  under  section  203 
to  impose  conditions  on  its  approval  of  a 


**15  U.S.C.  S  18a  (Supp.  1996). 

**B.g.,  Southwestern,  Com  Ed. 

*’’’  E.g.,  Southwestern,  Southern. 

*“£.g.,  APPA,  Joint  Consumers  Advoc.,  NRECA. 
“E.g.,  APPA,  EGA,  NRECA. 

’"Among  others,  PaineWebber. 


merger.  Rather,  some  commenters  debate  the 
scope  of  such  conditions.’*  Several  say  that 
the  Commission  has  the  authority  to  impose 
conditions  only  if  there  is  a  detriment  to  the 
public  interest,  and  then  only  in  ways  related 
to  the  specific  detrimental  effects.  Florida 
and  Montaup  asserts  that  there  is  no 
authority  to  order  divestiture  as  a  condition. 

Project  recognizes  that  NEPA  does  not 
expand  our  powers  under  the  FPA.  However, 
it  says  that  the  Commission  has  ample 
authority  under  the  FPA,  given  its  NEPA 
obligations,  to  condition  its  approval  of 
mergers  to  promote  NEPA  goals  and  policies. 

Several  commenters  urge  the  Commission 
to  impose  a  particular  condition  on  its 
approval  of  all  or  most  mergers.  Their 
principal  argument  is  that  mergers  generally 
have  a  negative  effect  on  competition. 
Recently,  the  Commission  counterbalanced 
this  effect  by  requiring  open  transmission 
access,  which  enhanced  competition.  The 
Commission  should  replace  the  open  access 
condition  with  a  new  condition  that 
enhances  competition  to  ensure  that  tlie 
merger  is  procompetitive.  TAPS,  for  example, 
supports  this  view. 

Other  commenters  would  impose  a 
condition  only  to  remedy  a  specific  problem. 
For  example,  EGA  and  DOJ  argue  that  the 
Commission  should  impose  a  procompetitive 
condition  only  to  prevent  harm  to 
competition.  TDU  Systems  suggests  that  the 
Commission  consider  mitigation  of  harm  to 
competition  only  after  it  has  assessed  the 
likely  competitive  consequences  of  an 
unconditioned  merger  on  the  market 
structure.  TDU  Systems  also  believes  that  we 
should  remedy  each  likely  anticompetitive 
effect  of  a  merger,  even  in  cases  in  which  the 
merger  overall  seems  likely  to  have  public 
benefits.  Enviromental  Action  et  al.  would 
approve  mergers  with  anticompetitive  effects 
only  if  the  Commission  can  impose 
conditions  that  will  mitigate  the 
anticompetitive  effects  of  the  merger. 

Some  commenters  distinguish  imposing  a 
condition  on  a  merger  (for  example,  an  open 
access  tariff  that  must  be  filed  for  the  merger 
to  be  approved)  from  conditional  approval  of 
a  merger  (the  merger  is  approved  for  now  but 
if  it  has  a  negative  effect,  the  approval  can 
be  revoked  or  made  subject  to  a  new 
condition).  Several  commenters  (e.g., 

NRECA,  PP&L  and  RUS)  caution  the 
Commission  to  use  only  sparingly  its 
authority  to  approve  mergers  on  a 
conditional  basis.  While  this  “reach-back” 
authority  may  be  appropriately  used  in  “fast- 
track”  merger  approvals,  it  should  not  be 
routinely  relied  upon  as  a  substitute  for 
either  the  rejection  or  mitigation  of  mergers 
that  are  likely  to  have  significant 
anticompetitive  effects. 

Centerior  argues  that  conditioning 
authority  should  be  used  sparingly  and  only 
in  those  situations  where  the  Commission 
finds  that  there  is  a  high  possibility  of 
specific  harm  to  competition.  Commenters 
offer  several  arguments  against  imposing  a 
generic  merger  condition  or  having  a  low 
threshold  for  imposing  a  condition. 

Not  all  mergers  are  alike,  so  it  is  not 
appropriate  to  impose  the  same  condition  on 


’’For  example,  FTC,  PS  Colorado,  Southwestern, 
and  Southern. 


all  merger  approvals,  according  to  others.”  A 
condition  should  be  related  to  the  effects  of 
a  specific  merger. 

^uthem  argues  that  any  generic  merger 
conditions  would  go  far  beyond  the  approach 
of  the  Guidelines,  which  are  aimed  merely  at 
preventing  mergers  that  would  “create  or 
enhance  market  power  or  facilitate  its 
exercise.”  Generic  merger  conditions  are 
typically  designed  to  require  merger 
applicants  to  establish  positive  merger 
benefits,  contrary  to  FPA  and  antitrust 
precedent.  Some  argue  that  we  should  not 
use  merger  approval  as  a  tool  for  achieving 
an  unrelated  policy  goal.  They  say  that  this 
would  discourage  procompetitive  mergers.’* 

Commenters  proposed  over  a  dozen 
specific  conditions  for  merger  approval. 
Some  conditions  are  proposed  for  all  meigers 
and  others  to  remedy  a  problem  with  a 
specific  merger.  Most  of  the  suggested 
conditions  are  designed  to  mitigate  market 
power  or  to  ensure  that  rates  do  not  increase 
as  a  result  of  the  merger.  The  proposals  are 
to  require  the  merged  company  to: 

(a)  Form  an  ISO.  Some  urge  the 
Conunission  to  require  merging  parties  to 
form  an  ISO  or  to  participate  in  a  regional 
ISO,  resulting  in  single-system,  regionwide, 
nonpancaked  transmission  rates.’^  For 
instance,  the  WI  Com  would  require  an  ISO 
or  transmission  divestiture  where  the 
merging  companies  own  a  major 
transmission  bottleneck.  Otter  Tail  and 
Industrial  Consumers  view  the  ISO  as  one 
possible  way  to  mitigate  market  power. 

(b)  Divest  genemtion  or  transmission 
assets.  Some  commenters  support  generation 
divestiture  as  a  remedy  for  an 
anticompetitive  merger.  ’*  The  FTC  believes 
that  this  remedy  would  remove  the 
anticompetitive  effect  of  the  merger  without 
hampering  its  procompetitive  or  efficiency¬ 
enhancing  aspects.  Wisconsin  PS  would 
impose  divestiture  only  if  it  would  prevent 
the  exercise  of  market  power.  Project  would 
require  all  merging  companies  to  separate 
their  distribution  assets  and  functions  from 
the  generation  business  within  a  reasonable 
time,  creating  legally  and  functionally  . 
separate  entities  to  provide  the  different 
services. 

Wisconsin  Customers  appear  to  advocate 
divestiture  of  transmission  from  generation 
and  distribution  as  a  condition  of  all  merger 
approvals.  It  sees  divestiture  as  preferable  to 
an  ISO  because  the  Commission  would.not 
have  to  perpetually  construct  rules  to  avoid 
unfair  use  of  the  transmission  system  and 
then  monitor  compliance. 

Both  Southern  and  Centerior  oppose 
divestiture  as  a  drastic  action  that  would 
probably  kill  efficient  mergers  or  limit  the 
ability  of  the  merged  company  to  compete. 

(c)  Reform  transmission  pricing.  Several 
commenters  argue  that  elimination  of  rate 


’’For  example.  Southern,  DOJ,  FTC,  and 
Wisconsin  PS. 

’’For  example.  Com  Ed,  Southwestern,  DOJ,  FTC, 
Paine  Webber,  EEI,  Wisconsin  PS,  and  Florida  and 
Montaup. 

’^TAre,  Wisconsin  Customers,  WI  Com,  and 
APPA. 

’’For  example,  FTC,  PP&L,  Wisconsin  Customers, 
and  Lubbock. 
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pancaking  should  be  a  condition  for  all 
mergers.’* 

aI^A  and  TDU  Systems  luge  the 
Commission  to  codify  or  apply  as  a  general 
condition  its  current  requirement  of  single 
system  transmission  pricing  for  all  merged 
systems,  tmless  the  applicants  show  a  public 
interest  basis  for  diffmnt  treatment  TDU 
Systems  also  suggests  that  all  merging  parties 
be  prevented  from  reducing  the  transmission 
capacity  presently  available  for  use  by 
transmission  customers.  Environmental 
Action  et  al.  would  prohibit  market  pricing 
for  power  transactions  among  affiliates  of 
merged  companies  in  regions  lacking 
regional  transmission  pricing. 

(d)  Eliminate  transmission  constraints. 
Some  commenters  state  that  transmission 
constraints  should  be  addressed  by 
conditioning  the  approval  of  the  merger  on 
the  applicants’  building  facilities  to  alleviate 
the  constraints  or  taking  other  measures  to 
eliminate  local  market  power.” 

CompetiUve  Coalition  and  TDU  Systems 
suggest  that  where  two  constrained  systems 
are  merging,  divestiture  of  transmission 
assets  should  always  be  considered. 

Southern  Company  cautions  against 
becoming  overly  concerned  with  remedying 
transmission  constraints  by  imposing 
conditions  or  by  market  definition,  since 
other  potential  remedies  or  alternatives  exist. 

(e)  Have  retail  access.  Competitive 
Coalition  realizes  that  the  Commission’s 
authority  does  not  extend  to  ordering  direct 
access  at  the  retail  level,  but  suggests  that  the 
concerns  over  monopsony  would  be 
eliminated  if  merging  parties  ofiiered  open- 
access  distribution,  fodustrial  Consiuners, 
supported  by  Otter  Tail,  recommend  that, 
where  necessary  to  avoid  anticompetitive 
effects,  we  condition  approval  of  mergers  by 
adjacent  suppliers  on  ffieir  agreement  to 
provide  nondiscriminatory  direct  access  or  a 
finding  that  a  state’s  adoption  of  a  direct 
access  initiative  avoids  anticompetitive 
concerns. 

(f)  Forego  stranded  cost  recovery.  Several 
conunenters  see  a  need  to  require  all  merging 
parties  to  forego  stranded  cost  recovery  in 
order  to  mitigate  market  power.’* 

(g)  Reform  contracts.  Commenters  argue 
that  all  merging  utilities  should  be  required 
to  offer  an  open  season  for  all  of  their 
wholesale  requirements  contracts  and 
transmission  contracts.  UtiliCorp  argues  that 
many  utilities  and  wholesale  customers 
remain  bound  to  requirements  contracts  that 
impede  their  ability  to  take  advantage  of  the 
benefits  of  the  recent  competitive  influences 
in  the  market.” 

To  achieve  unrestricted  wholesale 
competition.  Competitive  Coalition  calls  for 
the  complete  unbundling  of  transmission 
services  to  be  required  of  all  merger 
applicants,  including  the  transmission 
services  contained  in  existing  requirements 
contracts.  It  would  also  extend  the 


’*For  example,  OK  Com,  NV  Com,  CCEM,  and 
TDU  Systems. 

’’For  example.  Florida  and  Montaup  and 
Wisconsin  PS. 

’•Industrial  Consumers,  Otter  Tail,  TAPS,  and 
Wisconsin  Customers. 

’•For  example,  UtiliCorp,  CCEM,  Wisconsin 
Customers,  and  ^uthifrestem  Electric. 


unbimdling  requirement  to  the  transmission 
services  embodied  in  pooling  or  bilateral 
coordination  and  joint  transmission 
agremnents  fo  which  merger  applicants  are 
parties. 

(b)  Eliminate  affiliate  advantage.  APPA 
urges  the  Commission  to  adopt  standard 
conditions  for  utility  mergers  to  govern 
affiliate  transactions. 

(i)  Monitor  achievement  of  claimed 
benefits.  Joint  Consumer  Advoc.  argues  that 
there  should  be  a  mechanism  to  monitor 
whether  claimed  benefits  are  actually 
achieved,  but  does  not  offer  any  specific 
proposals. 

(j)  Freeze  or  reduce  rates.  Several 
commenters  advocate  guaranteed  cost 
reductions  to  be  passed  on  to  consumers  or 
rate  freezes  by  the  merger  applicants.***  This 
would  be  a  condition  to  overcome  the 
potentially  anticompetitive  effects  of  the 
merger  and  to  ensure  that  claimed  benefits  of 
the  merger  are  received. 

Environmental  Action  et  al.  believes  that  a 
better  approach  than  rate  freezes  is  to  simply 
set  rates  appropriately. 

Florida  and  Montaup  argues  that  the 
Coimnission  should  not  require  rate  firmzes 
as  a  condition  of  approving  a  merger  or  a 
condition  to  ^voiding  a  hearing  on  a  rate 
freeze.  W1  Com  discounts  the  value  of  a  four- 
year  rate  freeze  if  a  utility  will  no  longer  have 
restrictions  on  its  pricing  other  than  ffie 
market  by  the  year  2000.  It  prefers  a  market 
structure  that  ensures  that  customers  have 
access  to  many  suppliers,  none  of  which  will 
be  able  to  exercise  significant  market  power 
over  the  long  term. 

QNergy,  with  support  from  OK  Com, 
argues  that  rather  than  debating  claims  of  net 
benefits,  the  Commission  should  protect 
customers  by  requiring  all  merging 
companies  to  commit  not  to  recover  merger- 
related  costs  from  ratepayers.  Low-Income 
Representatives  would  condition  all  mergers 
to:  (1)  continue  existing  rates,  payment 
programs,  protections  regarding  customer 
service,  and  shut-offs  for  low-income 
consiuners;  and  (2)  assure  no  impact  on 
attaining  or  maintaining  universal  service. 

(k)  Retain  generation  reserve  sharing  and 
other  coordination  arrangements.  TAPS  and 
TDU  Systems  believe  that  the  Commission 
should  consider  imposing  a  requirement  that 
all  merged  utilities  engage  in  joint  planning 
and  joint  ownership  of  future  focilities, 
continue  to  offer  basic  reserve  sharing  and 
coordination  services,  and  continue  to  offer 
cost-based  firm  full  requirements  and  partial 
requirements  service. 

(l)  Maintain  reliability  and  the  quality  of 
service.  International  Brotherhood  would 
require  every  merger  application  to  contain  a 
plan  to  maintain  or  improve  reliability  and 
the  quality  of  service. 

(m)  Eliminate  economic  impacts. 
International  Brotherhood  would  require 
every  merger  application  to  demonstrate  a 
lack  of  adverse  economic  impact  on  the 
economy  of  the  communities  served. 

(n)  Eliminate  environmental  impacts. 
Project  would  condition  mergers  to  mitigate 


••  Joint  Consumer  Advoc.,  Industrial  Consumers, 
Otter  Tail,  QNergy,  Illinois  Industrials,  and  Texas 
Industrials. 


significant  adverse  environmental  impacts 
identified  in  an  enviromnental  assessment  It 
would  require  applicants  to  bring  existing 
generation  imits  up  to  standards  comparable 
to  the  enviromnental  restrictions  on  their 
competitors,  in  effect,  to  hold  the 
environment  harmless  from  merger-related 
impacts. 

(FR  Doc.  96-32766  Filed  12-27-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 

[Dockst  No.  96F-0101] 

indirect  Food  Additives:  Adjuvants, 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  triisopropanolamine  as  a 
component  of  phosphorous  acid,  cyclic 
hutylethyl  propanediol,  2,4,6-tri-teit- 
butylphenyl  ester,  as  a  stabilizer  for 
olefin  polymers  intended  for  use  in 
contact  with  food.  This  action  is  in 
response  to  a  petition  filed  by  General 
Electric  Co. 

DATES:  Effective  December  30, 1996; 
written  objections  and  requests  for  a 
hearing  by  January  29, 1997. 

ADDRESSES:  Submit  wiatten  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 

Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-216),  Food  and. 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
June  19, 1996  (61  FR  31141),  FDA 
annoimced  that  a  food  additive  petition 
(FAP  6B4507)  had  been  filed  by  General 
Electric  Co.,  1  Lexan  Lane,  Mt.  Vernon, 
IN  47620-9364.  The  petition  proposed 
to  amend  the  food  additive  regulations 
in  §  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
triisopropanolamine  as  a  component  of 
phosphorous  acid,  cyclic  hutylethyl 
propanediol,  2 ,4 ,6-tri-tert-butylphenyl 
ester,  as  a  stabilizer  for  olefin  polymers 
intended  for  use  in  contact  with  food. 
The  additive,  triisopropanolamine,  was 
identified  in  the  filing  notice  (61  FR 
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31141)  as  being,  a  component  of  the 
stabilizer,  phosphorous  acid,  cyclic 
butylphenyl  propanediol,  2,4,6-tri-terf- 
butylphenyl  ester.  The  correct  identity 
of  the  stabilizer  is  phosphorous  acid, 
cyclic  butylethyl  propanediol,  2,4,6-tri- 
teit-butylphenyl  ester  and  is  used 
throu^out  this  final  rule. 

FDA  has  evaluated  the  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  is  safe,  that  the  additive 
will  achieve  its  intended  technical 
efiect,  and  therefore,  that  the  regulations 
in  §  178.2010  should  be  amend^  as  set 
forth  below. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171.1(h), 
the  agency  will  delete  from  the 
documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
infection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency’s  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  January  29, 1997,  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grovmds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
,  which  a  hearing  is  requested  shall 
include  a  detailed  description  and' 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 


objection.  Three  copies  of  ail  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  nrimber 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  ^e  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  178 

Food  additives,  Food  packaging. 
Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Director,  Center  for  Food  Safety  and 
Applied  Nutrition,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 

PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows: 

Authority:  Secs.  201, 402, 409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C  321,  342,  348,  379e). 

§  1 78.201 0  [Amended] 

2.  Section  178.2010  Antioxidants 
and/or  stabilizers  for  polymers  is 
amended  in  the  table  in  paragraph  (b)  in 
the  entry  for  “Phosphorous  acid,  cyclic 
butylethyl  propanediol,  2,4,6-tri-fert- 
butylphenyl  ester  (CAS  Reg.  No. 
161717-32-4”  by  adding  the  phrase  “, 
which  may  contain  not  more  than  1 
percent  by  weight  of 
triisopropanolamine  (CAS  Reg.  No.  122- 
20-3)”  before  the  period. 

Dated:  December  19, 1996. 

Fred  R.  Shank, 

Director,  Center  for  Food  Safety  and  Applied 
Nutrition. 

(FR  Doc.  96-33099  Filed  12-27-96;  8:45  am] 

BILLING  CODE  416(M)1-F 

21  CFR  Part  201 
[Docket  No.  92N-0165] 

Specific  Requirements  on  Content  and 
Format  of  Labeling  for  Human 
Prescription  Drugs;  Revision  of 
“Pediatric  Use"  Subsection  in  the 
Labeling;  Extension  of  Compliance 
Date 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule;  extension  of 
compliance  date. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  extending  the 
compliance  date  of  a  final  rule,  that 
published  in  the  Federal  Register  of 


December  13, 1994.  The  document 
revised  the  “Pediatric  use”  subsection 
of  the  professional  labeling 
requirements  for  prescription  drugs. 

This  final  rule  extends  to  April  7, 1997, 
the  date  for  submission  of  supplemental 
applications  to  comply  with  the  new 
regulation  for  those  manufacturers  who 
notify  FDA  in  writing  by  January  29, 

1997  of  their  intent  to  submit  a 
supplement.  The  agency  is  taking  this 
action  in  response  to  a  request  for  an 
extension  of  the  compliance  date. 
EFFECTIVE  DATE:  December  30, 1996 
FOR  FURTHER  INFORMATION  CONTACT: 

Erica  L.  Keys,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855,  301-594- 
1046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  December  13, 1994 
(59  FR  64240),  FDA  published  a  final 
rule  that  amended  its  regulations 
governing  the  content  and  format  of 
labeling  for  human  prescription  drug 
products.  The  regulation  revised  the 
“Pediatric  use”  subsection  of  the 
professional  labeling  requirements  for 
prescription  drugs  (21  CFR  201.57(f)(9)) 
to  provide  for  the  inclusion  of  more 
complete  information  about  the  use  of  a 
drug  in  the  pediatric  population  (ages 
birth  to  16  years).  The  regulation 
requires  sponsors  to  reexamine  existing 
data  to  determine  whether  the 
“Pediatric  use”  subsection  of  the 
labeling  can  be  modified  based  on 
adequate  and  well-controlled  studies  in 
adults  and  other  information  supporting 
pediatric  use,  and,  if  appropriate, 
submit  a  supplemental  application  to 
comply  with  the  new  requirements  by 
December  13, 1996.  The  final  regulation 
gave  manufacturers  2  years  in  which  to 
submit  supplements,  in  response  to 
comments  requesting  that  FDA  extend 
the  1-year  implementation  period 
orijrinally  proposed. 

On  November  6, 1996,  FDA  sent  a 
letter  to  250  manufacturers  asking  them 
to  notify  the  agency  whether  and  when 
they  intended  to  file  supplements.  FDA 
has  received  responses  from  only  40 
manufacturers.  On  November  20, 1996, 
the  Pharmaceutical  Research  and 
Manufacturers  of  America  (PhRMA) 
requested  that  FDA  extend  the 
compliance  date  of  the  final  rule 
because  some  of  their  members  with 
large  nrimbers  of  products  had 
encoimtered  imexpected  problems  in 
gathering  the  required  information. 

The  absence  of  adequate  pediatric 
labeling  continues  to  present  a 
significant  public  health  issue  and  the 
level  of  response  to  the  December  13, 
1994,  final  rule  is  cause  for  concern.  To 
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identify  appropriate  next  steps  to 
address  this  issue,  it  is  essential  that 
FDA  identify  the  niunber  of 
supplements  that  will  be  filed. 

Therefore,  FDA  is  extending  the 
compliance  date  under  the  following 
condition.  If  a  manufacturer  notifies 
FDA  in  writing  by  January  29, 1997,  of 
their  intent  to  submit  a  supplement,  the  . 
agency  will  not  consider  the 
manufacturer’s  supplement  to  be  late  if 
it  is  received  by  April  7, 1997. 

Because  this  action  only  extends  the 
compliance  date',  FDA  finds  that  there  is 
good  cause  to  dispense  with  a  notice  of 
proposed  rulemaking,  under  5  U.S.C. 
553(b)(3)(B),  as  impracticable  and 
unnecessary  and  is  publishing  this 
revision  as  a  final  rule  efiective 
December  30, 1996.  j 

Dated:  December  23, 1996. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  96-33098  Filed  12-27-96;  8:45  am) 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  PARTS  1301  and  1311 

PEA  Number  140R] 

RtN  NUMBER  1117-AA34 

Registration  and  Reregistration 
Application  Fees 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 

ACTION:  Final  rule;  remanded  for  further 
notice  and  comment. 

SUMMARY:  On  October  6, 1992,  Congress 
passed  the  Departments  of  Commerce, 
Justice,  and  State,  the  Judiciary,  and 
Related  Agencies  Appropriations  Act  of 
1993,  Pub.  L.  No.  102-395, 106  Stat. 
1828  (1992)  (codified  at  21  U.S.C.  886a) 
(Act).  In  section  886a(3)  of  this  Act, 
Congress  directed  that  “fees  charged  by 
the  DEA  under  its  Diversion  Control 
Program  (DCP)  shall  be  set  at  a  level  that 
ensures  the  recovery  of  the  full  costs  of 
operating  the  various  aspects  of  the 
(diversion  control)  program.”  On 
December  18, 1992,  DEA  published  its 
proposal  to  adjust  the  existing 
registration  fee  schedule.  57  FR  60,148. 
After  notice  and  comment,  DEA 
published  a  Final  Rule  on  March  22, 
1993,  setting  the  new  registration  fees. 
58  FR  15,272. 

Following  publication  of  the  final 
rule,  a  complaint  was  filed  by  the 
American  Medical  Association  (AMA) 
and  others  in  the  United  States  District 


Court  for  the  District  of  Columbia.  On 
July  5, 1994,  the  district  court  issued  its 
final  order  granting  the  government’s 
motion  for  summary  judgment,  and  thus 
disposed  of  all  claims  with  respect  to  all 
parties.  American  Medical  Association 
V.  Reno.  857  F.  Supp.  80  (D.D.C.  1994). 
The  AMA  appealed.  On  June  27, 1995, 
the  United  States  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  issued 
its  decision  holding  that  DEA’s 
rulemaking  was  inadequate  and  that  the 
rule  must  be  remanded,  without  being 
vacated,  to  the  DEA  for  further 
proceedings  in  which  DEA  provides 
both  an  opportunity  for  meaningful 
notice  and  comment  on,  and  an 
explanation  of,  the  components  of  the 
diversion  control  program.  57  F.3d  1129 
(D.C.  Cir.  1995)  On  August  29, 1995,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  remanded 
this  action  to  the  district  court  with 
instructions.  On  November  22, 1995,  the 
District  Court  remanded  the  matter  to 
DEA  for  proceedings  consistent  with  the 
opinion  of  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit.  This  document  responds  to  that 
requirement  and  provides  a  description 
of  the  components  of  the  fee-funded 
diversion  control  program. 

DATES:  Comments  and  objections  must 
be  submitted  on  or  before  March  31, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  G.  Thomas  Gitchel,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1993 
(Pub.  L.  102-395)  required  that  DEA 
recover  the  costs  associated  with  the 
DCP  through  fees  charged  by  DEA  under 
that  program.  Therefore,  Dl^  published 
a  notice  of  proposed  rulemaking 
(NPRM)  in  the  Federal  Register  on 
December  18, 1992  (57  FR  60148) 
proposing  to  amend  the  fees  set  forth  in 
Title  21,  Code  of  Federal  Regulations 
(21  CFR),  §§  1301.11  and  1311.11.  On 
March  22, 1993,  following  notice  and 
comment,  DEA  published  a  final  rule  in 
the  Federal  Register  amending  the  fees. 

DEA’s  rulemaking  was  challenged  in  ' 
court,  in  part  on  the  grounds  that  it 
failed  to  provide  adequate  notice  or 
explanation  of  the  costs  and  scope  of  the 
DCP  to  be  funded  through  the  fees. 
While  the  United  States  District  Court 
upheld  the  rule,  on  appeal,  the  United 
States  Court  of  Appeals,  District  of 
Columbia  Circuit  decided  on  August  29, 
1995,  that  the  rulemaking  was  to  be 


remanded,  without  being  vacated,  to 
DEA  in  order  to  identify  the 
components  of  the  fee-funded  DCP  and 
provide  a  brief  explanation  of  why  DEA 
deemed  each  component  to  be  part  of 
that  program.  Such  description  was  to 
provide  the  opportunity  for  meaningful 
notice  and  comment  regarding  the 
established  fee.  AMA,  et  al.  v.  Janet 
Reno,  Attorney  General,  et  al..  57  F.3d 
1129  (D.C.  Qr.  1995).  In  response  to  the 
decision  of  the  court,  the  following 
explanation  of  the  various  components 
of  the  DCP  is  provided.  Since  the  court 
did  not  vacate  the  final  rule,  DEA  is  not 
republishing  either  the  original  NPRM 
or  final  rule.  Persons  seeking  further 
information  regarding  those  notices 
should  see  the  December  18, 1992  issue 
of  the  Federal  Register  (57  FR  60148) 
for  the  NPRM  and. the  March  22, 1993 
issue  of  the  Federal  Register  (58  FR 
15272)  for  the  final  rule. 

Background  of  The  Budget  Item 
“Diversion  Control  Program” 

The  Comprehensive  Drug  Abuse 
Prevention  and  Control  Act  of  1970 
(Pub.  L.  91—513,  commonly  known  as  . 
the  Controlled  Substances  Act  and  the 
Controlled  Substances  Import  and 
Export  Act  (CSA)),  established  the 
current  Federal  authority  and  programs 
to  control  the  manufacture,  distribution, 
importation,  exportation  and  dispensing 
of  “controlled  substances”  and  to 
prevent  the  diversion  of  such  substances 
from  legitimate  medical,  scientific, 
research,  and  industrial  channels  into 
the  illicit  traffic.  The  CSA  established  a 
system  of  scheduling  of  substances, 
registration  of  legitimate  handlers, 
production  quotas,  dispensing  and 
distribution  controls,  record-keeping 
and  reporting,  import/export  provisions, 
and  penalties  for  violations  of  the  CSA. 
It  also  mandated  administrative  and 
enforcement  provisions,  and 
cooperative  efforts  with  state  and  local 
authorities.  Additionally,  as  discussed 
in  the  later  section  regarding 
international  activities,  the  United 
States  has  obligations  under  the  United 
Nations  Single  Convention  on  Narcotic 
Drugs,  1961  (1961  Convention),  and  the 
Convention  on  Psychotropic 
Substances,  1971  (1971  Convention) 
(referred  to  collectively  as  the 
international  treaties),  to  which  it  is  a 
party,  with  respect  to  international 
control  and  cooperation  to  prevent  the 
diversion  of  controlled  substances.  The 
CSA  programs  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances  are 
the  domestic  mechanism  for 
implementing  these  treaty  provisions. 
Over  the  past  25  years,  the  CSA  has 
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been  amended  to  include  various 
enhancements  and  refinements  needed 
to  achieve  the  goals  of  the  CSA  and 
fulfill  the  U.S.’s  obligations  under 
international  treaties  in  an  ever 
changing  milieu  of  diversion,  abuse  and 
illicit  trafficking  of  drugs.  These 
modifications  include,  among  others, 
the  Narcotic  Addict  Treatment  Act  of 
1974  (Pub.  L.  93-281),  The  Psychotropic 
Substance  Act  of  1978  (Pub.  L.  95-633), 
the  Diversion  Control  Amendments  of 
1984  (Pub.  L.  98—473),  the  Anti-Drug 
Abuse  Act  of  1986  (Pub.  L.  99-570),  and 
the  Anabolic  Steroids  Control  Act  of 
1990  (Pub.  L.  101-647). 

In  executing  the  CSA  mandates  and 
international  treaty  obligations  related 
to  the  registration  and  control  of  the 
manufacture,  distribution,  dispensing, 
importation  and  exportation  of 
controlled  substances.  Congress  and  the 
DEA  (and  its  predecessor  agency  the 
Biueau  of  Narcotics  and  Dangerous 
Drugs,  BNDD)  established  an  identified 
work  force  and  programs  generally 
known  as  the  DCP.  Within  DEA,  the 
programmatic  authority  and 
responsibility  for  this  effort  is  exercised 
by  the  Office  of  Diversion  Control  (OD) 
using  the  Congressionally  authorized 
resources  identified  in  the  budget 
category  DCP  which  are  committed  to 
those  responsibilities  and  programs. 

Historically,  for  the  purposes  of 
budget  formulation  and  appropriation, 
only  resources,  along  with  their 
individual  “modular”  or  overhead  costs, 
devoted  to  diversion  control  efforts, 
were  administratively  identified  as  the 
DCP  within  the  annual  budget  request  to 
Congress.  Other  resources  which 
support  a  broad  range  of  DEA  activities, 
including  “Diversion  Control”,  were 
carried  for  administrative  purposes  in 
the  budget  formulation  and 
appropriation  process  under  other 
budget  categories,  such  as  legal  support. 
For  example,  DEA’s  Office  of  Chief 
Counsel,  which  is  carried  as  part  of  the 
DEA  Budget  Category  “Management  and 
Administration,”  exists  primarily  to 
provide  legal  support  to  the  entire 
agency.  Although  that  office  has  a  full 
section  devoted  to  “Diversion  Control” 
support,  such  as  legal  interpretation, 
DEA  registration  revocation  actions,  and 
quota  hearings,  no  resources  of  the 
Office  of  Chief  Counsel  are  included  in 
the  “DCP”  category  of  DEA’s  annual 
budget  submission,  since  the  overall 
Chief  Counsel  function  is  not  primarily 
devoted  to  Diversion  Control  and  is 
carried  elsewhere  in  the  DEA  budget. 

Since  1970,  the  CSA  has  provided 
that  the  Attorney  General  “is  authorized 
to  promulgate  rules  and  regulations  and 
to  charge  reasonable  fees”  relating  to  the 
registration  and  oontrol  of  the 


manufacture,  distribution,  dispensing, 
import,  and  export  of  controlled 
substances.  See  21  U.S.C.  821  and  958. 
Prior  to  1993,  the  fees  collected  solely 
for  registration  to  handle  controlled 
substances  were  deposited  into  the 
general  fund  of  the  United  States 
Treasury;  they  did  not  accrue  to  DEA. 

In  October  1992,  during  the  annual 
Congressional  appropriation  process. 
Congress  established  the  “Diversion 
Control  Fee  Account.”  This  was  an 
amendment  to  the  Department  of  Justice 
and  Related  Agencies  Appropriations 
Act,  and  did  not  purport  to  realign  or 
curtail  any  DEA  programs,  activities,  or 
priorities;  the  amendment  established 
legislatively  the  futiue  fimding 
mechanism  for  Congressionally 
approved  resources  related  to  “the 
operation  of  the  diversion  control 
program.”  In  setting  the  parameters  for 
this  funding  mechanism.  Congress 
identified  the  functions  and  resources 
within  DEA  which  have  historically 
been  assigned  to  the  administratively 
determined  budget  category  “EKUP”,  as 
submitted  by  DEA,  the  Department  of 
Justice,  Office  of  Management  and 
Budget,  and  the  President  of  the  United 
States.  Any  future  Congressionally 
approved  adjustment  of  resources 
devoted  to  these  components,  or 
Congressionally  approved  realignment 
of  appropriated  resources  ft’om  other 
DEA  budget  categories  which  are  related 
to  the  registration  and  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances  and 
herein  identified,  will  be  encompassed 
in  the  Diversion  Control  Fee  Account. 

Diversion  Control  Program  and 
Responsibilities 

The  components  of  the  DCP  have 
their  basis  in  the  CSA  and  international 
treaties  to  which  the  U.S.  is  a  party.  The 
resources  approved  by  Congress  are 
directed  toward  these  responsibilities. 
The  components  of  the  DCP  as  they 
relate  to  the  specific  provisions  of  the 
CSA  and  the  treaties  are  set  forth  below: 

Regulatory  Development  and 
Maintenance 

(21  U.S.C.  821 — Rules  and 
regulations.) 

The  CSA  sets  the  requirements  with 
respect  to  the  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances. 
Development  and  refinement  of  the 
regulations  set  out  in  21  CFR  Parts 
1301-1308, 1311-1312,  and  1316  are  an 
essential  part  of  the  DCP,  for  they 
establish  the  specific  procedures  and 
guidelines  that  are  necessary  to 
implement  the  requirements  of  the  CSA. 


The  control  of  drug  diversion  and 
abuse  is  not  static.  Shifts  in  health  care 
practices,  patterns  of  diversion  and  drug 
abuse,  drug  treatment,  industry 
practices,  and  technology  present  an 
ever-changing  milieu  of  diversion  and 
abuse.  Regulatory  changes  are  necessary 
to  adjust  to  these  shifts.  The  Attorney 
General  (AG)  is  authorized  to 
promulgate  rules  and  regulations 
relating  to  the  registration  and  control  of 
the  manufacture,  distribution,  and 
dispensing  of  controlled  substances.  See 
21  U.S.C.  821.  The  AG  has  delegated 
that  authority  to  DEA.  See  28  CTO 
0.100(b)  and  0.104. 

DEA,  through  the  DCP,  is  responsible 
for  regulatory  development  or  change. 

In  order  to  carry  out  these  functions 
DEA  employs  a  specialist  staff  that 
identifies  the  need  for  regulatory  change 
or  development,  performs  the  research 
and  data  collection  in  support  of 
changes,  promulgates  the  regulatory 
changes,  and  provides  guidance  to  DEA 
personnel,  other  regulatory  and  law 
enforcement  personnel,  and  industry 
regarding  the  regulatory  requirements. 

Activities  in  support  of  these 
functions  include  meetings  and  national 
conferences  with  representatives  of  the 
regulated  industry,  representatives  of 
the  law  enforcement  community,  and 
other  interested  parties  to  discuss  the 
current  regulatory  program  and  identify 
areas  that  may  need  to  be  addressed. 
There  are  five  different  industry 
workgroups:  Practitioner,  Distributor, 
Manufacturer,  Pharmacy,  and  Mid-Level 
Practitioner.  Meetings  with  each 
workgroup  are  scheduled  on  a  regular 
basis.  In  addition,  separate  national 
conferences  are  held  approximately 
every  24  months  for  the  pharmaceutical 
manufacturers  and  distributors  and  for 
drug  control  personnel.  In  addition  to 
the  administrative  work  required  to 
prepare  for  such  meetings  and 
conferences,  including  the  solicitation 
of  agenda  topics  from  the  attendees, 

DCP  personnel  conduct  research  and 
prepare  position  papers  and  briefing 
materials  regarding  the  various  agenda 
topics. 

If  regulatory  change  is  needed,  EXIP 
personnel  conduct  the  research,  reviews 
of  scientific  and  technical  literature  and 
other  Federal  and  state  laws  and 
regulations;  collect  data;  and  consult 
with  industry,  law  enforcement/ 
regulatory  sources,  or  other  interested 
parties.  Following  drafting  and 
publication  of  the  notice  of  proposed 
rulemaking,  personnel  review  all 
comments  and  determine  whether 
substantive  issues  have  been  raised  that 
require  adjustment  to  the  proposed 
regulations.  In  drafting  the  final  rule, 
issues  raised  in  the  comments  are 
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addressed  and,  where  appropriate, 
adjustments  to  the  proposed  regulations 
are  made  to  accommodate  any 
substantive  issues.  Following 
establishment  of  new  regulations,  OCP 
staff  prepare  and  distribute 
interpretations,  guidelines  and 
informational  material  regarding  the 
new  requirements  for  DEA  personnel, 
industry,  and  other  law  enforcement/ 
regulatory  personnel.  As  needed,  direct 
consultations  to  clarify  the  requirements 
of  new  regulations  are  also  held  with 
industry  and  law  enforcement/ 
regulatory  groups. 

In  addition  to  the  activities  relating  to 
regulatory  changes,  UCP  personnel 
respond  to  requests  from  industry  and 
law  enforcement/regulatory  personnel 
for  information  and  interpretation  of 
existing  regulatory  requirements  and 
policy;  respond  to  congressional 
inquiries  regarding  issues  related  to 
controlled  substances;  draft  legislation 
relating  to  controlled  substances;  and 
prepare  testimony  and  briefings  for 
congressional  hearings  on  the  diversion 
of  controlled  substances. 

ClassiRcation  of  Substances 

(21  U.S.C.  811,  812,  and  813— 
Authority  to  Control;  Authority  and 
criteria  for  classification  of  Substances; 
Schedules  of  Controlled  Substances; 
Treatment  of  analogues;  1961 
Convention,  Articles  2  and  3 — 
Substances  under  control;  Changes  in 
the  scope  of  control;  1971  Convention, 
Articles  2  and  3 — Scope  of  control; 
Control  of  preparations) 

The  authority  to  control  substances  of 
abuse  is  central  to  the  effective 
application  of  the  CSA  and  DEA’s 
programs  relating  to  the  registration  and 
control  of  the  manufacture,  distribution 
and  dispensing  of  controlled  substances. 
The  CSA  provides  the  criteria  for  the 
classification  of  substances  into  five 
schedules  of  control.  The  DCP  collects, 
monitors,  and  analyzes  data  for 
recommendations  to  add,  transfer 
between,  or  delete  from  such  schedules 
any  drug  or  other  substance.  These 
activities  include  the  development  of 
methodologies  to  predict  and  confirm 
the  abuse  potential  of  substances  and 
combinations  of  substances;  the 
application  of  scientific  knowledge 
concerning  the  actual  and  relative 
potential  of  abuse  of  substances;  the 
collection  and  appraisal  of  international 
scientific  literature  and  information 
from  DEA,  and  other  Federal,  state,  local 
and  foreign  sources  regarding  the  abuse, 
abuse  and  trafficking  of  substances;  and 
the  maintenance  of  liaison  and 
information  exchange  with  the 
Department  of  Health  and  Human 
Services  (HHS)  and  other  domestic  and 


international  agencies,  such  as  the 
World  Health  Organization  and  the 
International  Narcotics  Control  Board, 
having  similar  scientific,  regulatory,  law 
enforcement,  and  drug  control  interests. 

In  addition  to  collecting  information 
regarding  the  control  of  substances,  DEA 
provides  scientific  and  other 
information  for  international,  national, 
and  state  scheduling  of  substances; 
responds  to  scheduling  petitions  and 
reviews  and  determines  the  status  of 
controlled,  excepted,  excluded,  or 
exempted  drugs  and  analogues;  and 
provides  training,  guidance,  expert 
testimony,  assistance  and/or 
information  on  drug  control  and 
classification  to  law  enforcement 
agencies,  the  scientific  community, 
industry,  the  public,  and  other 
interested  parties. 

DEA  has  initiated  over  a  dozen  drug 
reviews  of  both  controlled  and  non- 
controlled  substances  in  the  recent  past. 
Examples  of  controlled  substances 
reviewed  are  fenfluramine, 
methylphenidate,  flunitrazepam, 
quazepam,  dronabinol,  and  marijuana 
(to  Schedule  II  for  medical  or  industrial 
use).  The  review  of  noncontrolled 
substances  being  considered  for  control 
include  ketamine,  butorphanoh  gamma 
hydroxy  butyrate,  and  carisoprodol  to 
determine  if  control  of  the  manufacture, 
distribution,  and  dispensing  of  the 
substances  is  appropriate.  Each  review 
requires  a  comprehensive  study  of  the 
national  and  international  scientific 
literature  regarding  the  properties  and 
use  of  the  drugs,  the  current  national 
and  international  controls  over  the 
drugs,  data  regarding  annual  production 
and  consumption,  and  information  from 
domestic  and  international  law 
enforcement,  regulatory,  and  medical 
sources  regarding  the  diversion, 
trai^cking,  and  abuse  of  the  drugs.  As 
appropriate,  action  may  be  taken, 
through  formal  rulemaking  on  the 
record  with  opportunity  for  hearing,  to 
schedule,  reschedule,  or  decontrol  the 
drugs. 

Identification  of  Cimtrolled  Substances 

(21  U.S.C.  825 — ^Labeling  and 
packaging;  1961  CONVENTION, 
ARTICLE  30 — ^Trade  and  distribution; 
1971  CONVENTION,  ARTICLE  10— 
Warnings  on  packages) 

In  conjimction  with  the  classification 
of  substances  as  controlled  under  the 
law,  the  CSA  and  international  treaties 
require  that  such  substances  contain 
certain  identifying  symbols,  warnings, 
and  seals.  DCP  personnel  monitor 
compliance  with  the  requirements  of  21 
U.S.C.  821  as  promulgated  by  21  CFR 
1302  pertaining  to  ladling  and 
packaging  requirements  by  reviewing 


200  to  300  labels  per  year  which  are 
collected  by  DEA  or  are  submitted  to 
DEA  by  manufacturers.  Additionally, 
DCP  personnel  provide  interpretation  of 
the  requirements  to  registrants  and 
Federal  and  state  authorities,  and 
review  and  enforce  the  requirements  on 
an  ongoing  operational  basis. 

Registration 

(21  U.S.C.  822,  823,  824,  957,  958— 
Persons  required  to  register;  Registration 
Requirements;  Denial,  revocation,  or 
suspension  of  registration;  1961 
Convention,  Article  30 — ^Trade  and 
distribution;  1971  Convention,  Article 
8 — License.s) 

Another  component  of  the  DCP  is  the 
registration  of  those  persons  authorized 
to  manufacture,  distribute,  dispense, 
import,  or  export  controlled  substances. 
Tbe  CSA  requires  that  every  person  who 
manufactures,  distributes,  dispenses, 
imports,  or  exports  a  controlled 
substance  shall  obtain  a  registration, 
and  establishes  the  requirements  for 
such  registration.  The  CSA  also  includes 
provisions  relating  to  the  denial, 
revocation,  or  suspension  of 
registrations.  The  intemational.treaties 
require  that  the  signatories  allow  trade 
and  distribution  of  controlled 
substances  only  under  license. 

DEA  manages  and  operates  the 
registration  and  reregistration  process 
for  over  900,000  handlers  of  controlled 
substances.  DCP  personnel  process  an 
average  of  300,000  renewal  applications 
and  48,000  new  applications  per  year. 
The  process  includes  reviewing  the 
forms,  processing  and  accounting  for  the 
fees,  entering  the  appropriate  data  into 
the  registration  system,  obtaining 
corrections  fi'om  applicants  when 
appropriate,  and  referring  the 
applications  to  the  appropriate  office  for 
review  of  the  applicant’s  qualifications 
and  bona  fides  for  regisOration. 
Applications  for  the  bulk  manufacture 
or  importation  of  Schedule  I  and  11 
controlled  substances  require  the 
preparation  of  notices  of  application  for 
publication  in  the  Federal  Register. 

New  applications  to  conduct  research 
with  Schedule  I  controlled  substances 
and  for  narcotic  treatment  programs 
must  be  evaluated  and  considered  in 
conjunction  with  the  Food  and  Drug 
Administration.  Further,  all  new 
applications  for  registration  must  be 
examined  and  evaluated  with  the 
appropriate  state  authorities  to  ensure 
that  the  applic€mt  has  been  granted  the 
appropriate  state  authorization. 

DCP  personnel  process  over  150,000 
requests  per  year  from  registrants  for 
mcKlification  of  registration  (name, 
address,  drug  schedule  changes,  etc.), 
voluntary  retirement  of  registration,  or 
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for  order  forms;  respond  to  over  10,000 
telephonic  inquiries  per  month  from 
applicants  and  registrants  regarding 
registration;  respond  to  Freedom  of 
Information  Act  and  Congressional 
requests  regarding  registrant 
information;  and  prepare  affidavits  and 
certification  statements  regarding  the 
registration  status  of  DEA  registrants 
and  applicants  for  use  in  DEA  hearings 
and  other  proceedings. 

DCP  personnel  also  prepare  and 
distribute  registrant  information  to  other 
DEA  elements.  Federal,  state  and  local 
regulatory  personnel,  and  registrants  for 
the  purpose  of  confirming  registrant 
status;  and  initiate  studies  and  new 
systems  to  support  and  enhance  the 
registration  program. 

Records  and  Reports 

(21  U.S.C.  827,  828  AND  829— 
Records  and  Reports  of  Registrants; 
Order  Forms;  Prescriptions;  1961 
CONVENTION,  ARTICLES  19,  20,  AND 
30 — ^Estimates  of  drug  requirements. 
Statistical  returns  furnished  to  the 
Board;  Trade  and  distribution;  1971 
CONVENTION,  ARTICLES  11, 16  AND 
9 — Records  and  Reports  to  be  furnished 
by  the  parties;  Prescriptions) 

The  CSA  and  international 
conventions  provide  for  the 
maintenance  of  a  system  of  records  and 
accountability  for  controlled  substances 
by  authorized  handlers.  Registrants  are 
required  by  the  CSA  to  maintain  records 
and  inventories  of  controlled  substances 
manufactured,  received,  distributed, 
dispensed,  imported,  exported,  or 
otherwise  disposed  of;  make  such 
records  available  for  inspection  and 
copying;  and  make  certain  reports  to  the 
Attorney  General  (DEA). 

Establishment  and  enforcement  of  the 
record-keeping  and  reporting  provisions 
of  the  CSA  and  examination  of  the 
records  to  identify  potential  diversion 
constitute  a  substantial  part  of  the  E)CP 
activities.  With  respect  to  records, 
program  personnel  conduct 
comprehensive  cyclic  investigations  of 
registrants’  records  and  inventories  to 
ensure  the  integrity  of  the  diversion 
control  system.  Investigations  of 
registrants  for  failure  to  comply  with  the 
record-keeping  and  reporting  provisions 
of  the  CSA  are  conducted  and  the 
appropriate  administrative,  civil,  or 
criminal  action  is  pursued.  Additional 
discussion  of  these  investigations  can  be 
found  in  the  section  relating  to 
Enforcement  Activities. 

DCP  personnel  conduct  a  variety  of 
duties  utilizing  various  reports  required 
to  be  submitted  by  registrants.  As  pail 
of  the  closed  system  to  control  the 
manufacture,  distribution  and 
dispensing  of  controlled  substances. 


registrants  must  make  reports  to  DEA 
regarding  the  bulk  or  dosage  form 
manufacture  of  all  Schedule  I  and  II 
controlled  substances,  all  narcotic 
controlled  substances  in  Schedules  III- 
V,  and  certain  psychotropic  controlled 
substances  in  ^hedules  III  and  IV;  and 
the  repackaging  and  relabeling  of  and 
the  distribution  of  all  Schedule  I  and  11 
controlled  substances  and  all  narcotic 
controlled  substances  in  Schedule  III.  In 
addition,  registrants  must  provide 
copies  of  order  forms  documenting  the 
distribution  of  Schedule  I  and  II 
controlled  substances,  excessive 
purchase  and  suspicious  order  reports, 
theft  or  loss  reports,  and  reports  of  the 
di^osal  of  controlled  substances. 

The  order  forms,  excessive  purchase, 
suspicious  order,  and  theft  or  loss  of 
reports  are  reviewed  by  DCP  personnel, 
both  on  an  individual  basis  and  with 
reference  to  other  reports  that  have  been 
filed  to  determine  whether  further 
investigation  is  required.  Theft  or  loss 
data  are  also  electronically  compiled 
and  tracked  to  allow  for  identification  of 
suspicious  or  unusual  local,  regional,  or 
national  trends  in  the  theft  or  loss  of 
controlled  substances. 

Manufacturing  reports  are  reviewed 
by  DCP  personnel  to  determine  if 
registrants  are  complying  with  quota 
requirements  and  to  determine  various 
trends  and  availability  of  substances. 

The  information  is  then  extracted  and 
collated  for  domestic  manufacturing 
reports  required  by  the  U.N. 
conventions. 

DCP  personnel  receive  and  process 
over  9,500  reports  per  year  regarding 
controlled  substances  distributions, 
commonly  referred  to  as  “ARGOS” 
reports,  firom  approximately  1,400 
registrants.  The  reports  contain  data 
regarding  approximately  14,000,000 
controlled  substances  transactions  per 
year.  Each  report  must  be  processed, 
corrected,  and  entered  into  the  ARGOS 
system.  From  this,  as  mandated  by  the 
CSA,  DEA  operates  a  diversion  targeting 
system  for  DEA  and  state  and  local 
officials.  In  addition,  special  reports 
regarding  regional  distribution  and 
distributions  to  specific  registrants  are 
generated  as  needed. 

Production  Quotas 

(21  U.S.C.  826 — ^Production  Quotas 
for  Controlled  Substances;  1961 
CONVENTION,  ARTICLE  21— 
Limitations  on  Manufacture  and 
Importation;  1971  CONVENTION, 
ARTICLE  5 — Limitation  of  use  to 
medical  and  scientific  purposes) 

The  CSA  and  international  treaties 
require  that  DEA  determine  the  total 
quantity  of  certain  controlled  substances 
that  is  necessary  for  medical,  scientific. 


research,  and  industrial  use  in  the  U.S. 
and  that  the  manufacture  of  such 
substances  be  limited  accordingly 
through  a  system  of  production  quotas. 

In  fulfilling  this  mandate,  the  DCP 
collects  and  analyzes  information 
regarding  the  legitimate  use,  trafficking 
and  abuse  of  Schedule  I  and  II 
controlled  substances  in  the  U.S.  from 
such  sources  as  manufacturing  and 
distribution  reports,  treatment  and 
prescription  utilization  data,  case  data, 
drug  abuse  indicators,  and  HHS 
estimates  of  medical  use.  Based  on  the 
information  collected,  more  than  1200 
manufacturing  and  procurement  quotas 
are  established  annually  for  Schedule  I 
and  II  controlled  substances.  Aggregate 
production  quotas  are  then  determined 
for  each  basic  class  of  controlled 
substance  in  Schedule  I  and  II.  Notices 
regarding  the  aggregate  production 
quotas  are  provided  to  the  Federal 
Register  for  publication.  The  DCP 
monitors  the  manufacture,  utilization, 
trafficking  and  abuse  of  controlled 
substances  against  the  quotas,  processes  ' 
requests  for  adjustments  to  specific 
quotas,  and,  where  appropriate,  drafts 
notices  adjusting  specific  quotas  for 
publication  in  the  Federal  Register.  To 
facilitate  the  quota  process,  D^  staff 
also  conduct  training  seminars  for  the 
industry.  The  DCP  conducts  domestic 
and  international  reviews  of  controlled 
substances  utilization  trends  and 
coordinates  with  the  UN  control  and 
scientific  bodies  regarding  such  trends, 
and  prepares  reports  concerning  the 
domestic  manufacture  of  controlled 
substances. 

Import  and  Export  of  Controlled 
Substances 

(21  U.S.C.  952,  953,  954  AND  958— 
Importation  of  controlled  substances; 
Exportation  of  controlled  substances; 
Transshipment  and  in-transit  shipment 
of  controlled  substances;  1961 
CONVENTION,  ARTICLE  31— Special 
provisions  relating  to  international 
trade;  1971  CONVENTION,  ARTICLE 
12 — ^Provisions  relating  to  international 
trade) 

The  CSA  and  the  international  treaties 
require  that  controlled  substance 
imports  and  exports  be  subject  to 
registration  requirements;  be  allowed 
only.when  necessary  to  provide  for  the 
medical,  scientific,  or  other  legitimate 
needs  of  the  United  States;  and  be 
subject  to  a  system  of  permits  or 
declarations  for  each  individual 
importation  or  exportation.  Further,  the 
U.N.  International  Narcotics  Control 
Board  (INCB),  which  administers  the 
international  conventions,  establishes 
annual  “estimates”  of  the  amount  of 
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Schedule  I  and  II  narcotic  drugs  that 
each  country  may  import. 

In  addressing  tnese  requirements,  the 
DCP  operates  a  system  of  declarations 
and  permits  for  imports  and  exports. 
Under  this  system,  DCP  personnel 
receive  and  examine  requests  for 
permission  to  import  or  export 
controlled  substances  to  determine  if 
they  are  in  compliance  with  the  CSA, 
the  international  treaties,  and  the  laws 
of  the  country  that  is  involved  in  the 
transaction.  DCP  personnel  maintain 
records  of  all  controlled  substance 
imports  and  exports,  and  of 
international  treaty  and  specific  foreign 
country  provisions  relating  to  the 
import  and  export  of  controlled 
substances.  DCP  personnel  also  monitor 
all  Schedule  I  and  n  narcotic  imports 
and  exports  to  insure  that  they  are 
consistent  with  the  legitimate  needs  of 
the  United  States  and  the  INCB 
estimates.  If  an  import  or  export  appears 
inconsistent  with  legitimate  need  or  will 
exceed  the  estimates,  DCP  personnel 
will  examine  the  circumstances  of  the 
request  to  import  or  export.  DBA  will 
subsequently  either  pursue  a  course  of 
action  to  comply  widi'the  international 
obligations  or  initiate  proceedings  to 
deny  the  request  to  import  or  export. 

As  require  by  the  international 
conventions,  DCP  personnel  prepare 
reports  of  controlled  substances  imports 
^  and  exports  for  submission  to  the  UN 
control  bodies;  provide  support  and 
assistance  to  foreign  governments  in  the 
establishment  and  maintenance  of 
import/export  control  programs;  and 
coordinate  with  foreign  authorities  and 
the  INCB  in  monitoring  the 
international  commerce  of  controlled 
substances. 

International  Activities 

The  registration  and  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances  is 
not  restricted  by  domestic  borders.  The 
CSA’s  system  of  controls  was  not 
developed,  and  is  not  administered, 
parochially;  it  is  part  of  a  global  system 
comprised  of  international  laws  and 
obligations  designed  to  establish  a 
consistent,  worldwide  structure  of 
control  of  the  manufacture,  distribution, 
and  dispensing  of  controlled  substances 
to  prevent  the  compromise  of  any 
country’s  systems  of  controls  by 
preventing  the  diversion  of 
pharmaceutical  controlled  substances 
from  one  country  for  abuse  in  another. 
The  international  treaties  mandate  that 
each  party  to  the  conventions  shall 
establish  a  domestic  program  of  controls 
relating  to  the  registration  and  control  of 
the  manufacture,  distribution  (including 
import/export),  and  dispensing  of 


controlled  substances.  The  treaty 
provisions  include  requirements  for 
licensure,  scheduling,  quotas,  records 
and  reports,  import/export 
investigation,  control  and  cooperation, 
prescriptions,  penalties,  and  mutual 
assistance.  The  international 
community,  through  the  International 
Narcotics  Control  Board  and  the 
Commission  on  Narcotic  Drugs, 
continuously  monitors  the  workings  of 
the  treaties  and  recommends  and  adopts 
resolutions  to  maintain  the  safeguards 
against  trafficking,  with  which  the 
United  States  is  obliged  to  comply.  The 
United  States  participates  in  the  debates 
and  discussions  to  insure  that  its 
interests  are  considered. 

The  United  States’  obligations  under 
the  conventions  are  recognized  in  the 
specific  language  of  the  CSA  and  the 
implementing  regulations  (see  21  USC 
801,  801(a),  811(d)(1),  823(a)  and  958(a), 
and  21  CFR  1307.02).  Further,  upon  the 
United  States  becoming  a  signatory  to 
the  Psychotropic  Convention,  Congress 
acknowledged  that  before  the  Senate 
could  ratify  the  convention,  the  CSA 
would  have  to  be  amended  to  bring  it 
into  compliance  with  the  requirements 
of  the  convention,  acknowledging  that 
the  conventions  are  an  integral  part  of 
the  United  States’  programs  regarding 
the  registration  and  control  of  the 
manufacture,  distribution,  dispensing, 
import,  and  export  of  controlled 
substances.  By  implementing  the  CSA 
and  ratifying  the  international  treaties. 
Congress  recognized  that  a  strong 
domestic  program  relating  to  the 
registration  and  control  of  the 
manufacture,  distribution,  dispensing, 
import,  and  export  of  controlled 
substances  is  inter-dependent  on  the 
establishment  and  maintenance  of 
strong  international  controls. 

In  meeting  the  U.S.  treaty  obligations, 
the  E)CP  participates  in  international 
policy  activities,  including  the 
development  and  formulation  of  United 
Nations  (UN)  resolutions,  position 
papers,  other  background  documents, 
and  briefing  materials  relating  to 
controlled  substances  for  use  by  U.S. 
delegations  to  several  UN  bodies.  DCP 
personnel  also  participate  in  a  number 
of  international  conferences  and 
meetings  related  to  drug  control.  For 
example,  in  Fiscal  Year  (FY)  1995  there 
were  two  such  conferences  which  were 
organized,  sponsored,  and  funded 
jointly  by  DEA  and  the  European  Union 
(EU):  the  first  Vas  held  in  Austria  to 
improve  the  design  and  administration 
of,  and  cooperation  regarding, 
controlled  substance  and  chemical 
controls  in  the  Commonwealth  of 
Independent  States  (CIS)  (the  former 
Soviet  Republics]  which  was  attended 


by  representatives  from  the  CIS,  EC  and 
the  INCB.  The  second  conference  was 
held  in  Istanbul  regarding  illicit  drug 
traffic,  the  diversion  of  psychotropic 
substances,  and  chemical  controls  in  the 
Middle  East,  which  was  attended  by 
national  authorities  in  the  region,  the 
EC,  Interpol,  and  the  INCB.  The  DEA 
share  of  the  costs  for  these  multi-topic 
conferences  (approximately  50%  of  total 
conference  cost)  was  split  between  the 
free  account  and  appropriated  funds  in 
approximation  to  the  subject  matter 
covered.  In  FY  1995,  DCP  personnel 
also  participated  in  the  annual 
Commission  on  Narcotic  Drugs  meeting 
in  Austria,  a  meeting  with  EC  officials 
in  Spain  to  discuss  programs  to  control 
the  manufacture  and  distribution  of 
steroids,  and  an  INCB  drug  training 
seminar  for  African  drug  control 
authorities  regarding  the  establishment 
of  effective  national  controls  of  the 
manufacture  and  distribution  of 
controlled  substances.  The  fee  account 
expenditures  for  these  activities  totaled 
less  than  $150,000  in  FY  1995. 

In  addition  to  those  activities  directly 
related  to  the  administration  of  the 
controls  under  the  international 
conventions,  DCP  personnel  conduct 
conferences  and  operational  initiatives 
with  representatives  ftnm  the 
appropriate  foreign  governments 
regarding  specific  controlled  substances 
to  provide  and  collect  information 
regarding  the  use  and  abuse  of  the 
substances  and,  where  necessary,  to 
promote  the  strengthening  of  controls  of 
the  manufacture,  distribution, 
dispensing,  import,  and  export  of  the 
substances  to  prevent  their  diversion 
fi'om  international  sources  into  the 
United  States.  Recent  examples  include 
meetings  with  officials  of  several 
European  governments  to  discuss 
programs  relating  to  pain  management, 
the  distribution  and  u.se  of 
methylphenidate,  narcotic  treatment 
programs,  and  the  medical  use  of 
marihuana,  and  meetings  with  officials 
in  Colombia  and  Mexico  regarding  the 
manufacture  and  distribution  of 
products  containing  flunitrazeparn 
which  are  being  illegally  distributed  and 
abused  in  the  U.S. 

The  DCP  compiles  and  analyzes 
information  on  the  U.S.  production  and 
distribution  of,  and  estimated  needs  for 
narcotic  and  psychotropic  substances, 
as  well  as  trafficking  data,  and  prepares 
periodic  reports  for  submission  to  the 
UN. 

The  above  demonstrates  the  variety  of 
international  activities  that  fall  within 
the  purview  of  the  Diversion  Control 
Fee  Account  by  virtue  of  the  United 
States’  obligations  under  the 
international  conventions  relating  to  the 
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registration  and  control  of  the 
manufacture,  distribution,  and 
dispensing  of  controlled  substances. 
However,  these  activities,  as  funded 
through  the  fee  account,  are  limited  to 
those  carried  out  hy  personnel  assigned 
to  domestic  offices  of  DEA;  expenses  of 
diversion  personnel  assigned  to 
overseas  positions  are  funded  by 
appropriated  funds,  not  through  the 
Diversion  Control  Fee  Account,  even 
though  they  may  conduct  activities  in 
support  of  the  DCP. 

Enforcement  Activities 
'(21  U.S.C.  841,  842,  843,  853,  875, 

876, 878, 879, 880,  881, 883, 886, 960, 
961,  and  Related  Penalty  and 
Enforcement  Proceedings  Sections — 
Penalties  for  violations  of  the  CSA,  and 
related  enforcement  proceedings;  1961 
CONVENTION,  ARTICLES  36  AND 
37 — ^Penal  provisions;  Seizure  and 
Confiscation;  1971  CONVENTION, 
ARTICLE  22 — Penal  provisions) 

The  1X3*  has  responsibility  for 
monitoring,  in  large  part  through 
investigations,  all  activities  related  to 
legitimately  manufactured  substances 
for  which  registration  is  required  or 
excepted  and  where  those  controls  are 
circumvented  or  disregarded.  As  such,  it 
initiates  and  conducts  investigations  of 
individuals  and  institutions  which  are 
suspected  of  violating  the  CSA  or  which 
undermine  public  confidence  in  the 
safety  and  authenticity  of  controlled 
substances  found  within  pharmaceutical 
and  health  care  channels.  The  targets 
and  types  of  investigations  conducted 
by  the  1X3*  pursuant  to  21  U.S.C.  821 
are  identifi^  below. 

(1)  Registrants  and  their  agents  or 
employees  suspected  of  diverting 
controlled  substances  from  legitimate 
channels; 

(2)  Persons  who  engage  in  the 
smuggling,  theft,  robtrary  and/or 
trafficking  of  pharmaceutical  controlled 
substances,  including,  where 
appropriate,  identifying  and 
immobilizing  their  sources  of  supply, 
whether  domestic  or  foreign,  throu^ 
enforcement  of  the 'controls  relating  to 
the  manufacture,  distribution,  import, 
export,  and  dispensing  of  controlled 
substances; 

(3)  Persons,  both  registered  and  non- 
registered,  who  conduct  controlled 
substances  activities  for  which  they  do 
not  have  the  required  DOA  or  state 
authorization; 

(4)  Persons  who  obtain 
pharmaceutical  controlled  substances 
fi'om  registrants  through  fi'aud,  deceit,  or 
circumvention  of  the  controls  on 
manufacturing,  distribution,  or 
dispensing,  i.e.  firaudulent  use  of 
another  person’s  DEA  registration 


number  to  obtain  controlled  substances, 
doctor  shoppers,  prescription  forgers, 
etc.; 

(5)  The  trafficking  by  non-registrants 
in  controlled  substances  which  are 
fiaudulently  promoted  as  legitimate 
therapies  (such  as  “herbal  remedies” 
sold  “under  the  counter”  which  actually 
contain  a  controlled  substance); 

(6)  Persons  who  use  their  D^ 
registrations  to  assist  in  the  diversion  or 
misuse  of  controlled  substances  for 
other  than  medical  purposes,  such  as 
health  care  fraud,  self-abuse,  trading 
controlled  substances  for  non-medical 
purposes,  etc. 

A  majority  of  the  efiorts  of  the  field 
elements  of  the  1X3*  is  devoted  to  the 
investigation  of  manufacturing, 
distributing,  dispensing,  importing,  and 
exporting  activities  under  the 
requirements  of  the  law  and  regulations 
and  to  collecting  evidence  and 
preparing  material  in  support  of 
administrative,  civil,  and  criminal 
proceedings  against  violators.  The 
investigations  conducted  by  DCP 
personnel  fall  into  three  categories. 

Pre-Registrant  Investigations 

The  CSA  requires  that  all  individuals 
and  institutions  proposing  to 
manufactine,  distribute,  or  dispense 
controlled  substances  must  obtain  a 
registration  horn  the  Attorney  General 
who  is  further  authorized  to  inspect  the 
establishment  of  a  registrant  or 
applicant  for  registration.  DEA 
Efiversion  Investigators  and  registration 
personnel  must  insure  that  all 
applicants  for  registration  and 
reregistration  are  authorized  to  conduct 
the  activities  for  which  they  are 
applying  within  their  jurisdiction.  DEA 
Diversion  Investigators  are  required  to 
inspect  the  physical  premises,  interview 
appropriate  applicant  personnel, 
conduct  employee  background  checks, 
and  review  record-keeping  and  security 
procedures  for  manufacturers, 
distributors,  importers,  exporters,  and 
narcotic  treatment  programs  to 
determine  if  the  proposed  registration  is 
consistent  with  the  public  interest. 

Cyclic  Investigations 

In  exercising  the  controls  of  the  CSA, 
1X3*  personnel  conduct  periodic 
investigations  of  all  controlled 
substance  manufacturers,  distributors, 
importers,  exporters,  and  narcotic 
treatment  programs  for  the  purpose  of 
(1)  ensuring  that  the  registrants  are 
complying  with  the  requirements  of  the 
CSA  by  maintaining  effective  controls 
and  procedures  to  prevent  the  diversion 
pf  controlled  substances,  and  (2) 
detecting  criminal  or  civil  violations  by 
such  registrants  or  practices  which 


undermine  or  neglect  such  controls.  See 
21  CFR  1316.01-1316.13.  In  the  course 
of  conducting  such  investigations,  DCP 
personnel  perform  a  wide  variety  of 
activities.  These  include  taking  a 
physical  inventory  of  controlled 
substances;  interviewing  the  appropriate 
registrant  personnel;  reviewing  records 
relating  to  the  receipt,  distribution,  and 
disposal  of  controlled  substances; 
verifying  transactions  against  the 
records  of  other  registrants;  reviewing 
manufacturing/distribution  records  and 
reports  to  ascertain  their  accuracy  and 
validity;  inspecting  and  testing  the 
adequacy  of  physical  and  procedural 
safeguards  to  detect  and  deter  diversion; 
identifying  and  pursuing  questionable 
or  illegal  distributions;  and  collecting 
samples  of  controlled  substances. 

Complaint  Investigations 

Complaint  investigations  are  those 
investigations  that  may  result  in  an 
administrative,  civil,  or  criminal 
complaint  being  filed  against  the  subject 
for  violations  of  the  CSA  or  regulations. 
Complaint  investigations  are  initiated 
upon  information  or  evidence  received 
hum  public  sources,  other  law 
enforcement  or  regulatory  personnel,  or 
review  of  registrant  records  or  reports, 
etc.,  that  violations  of  the  CSA  have,  or 
may  have,  occurred.  EXP  personnel 
undertake  investigative  activities  to 
determine  the  type  and  extent  of  the 
violations,  the  identity  of  the  violators, 
and  the  source  and  methods  of 
diversion.  The  types  of  investigative 
activities  performed  include;  audits  of 
controlled  substance  records, 
examination  and  collection  of  related 
business  records,  prescription  surveys, 
interviews  and  debriefings,  undercover 
purchases  of  evidence,  reviews  of 
manufacturer/distribution  records  and 
reports,  service  of  administrative 
inspection  warrants  and  search 
warrants,  and  intelligence  gathering  and 
analysis. 

The  conduct  of  complaint 
investigations  often  involves 
cooperation  and  coordination  with^ther 
Federal,  state,  and  local  law 
enforcement  and  regulatory  officials  and 
occasionally  international  officials.  In 
some  instances,  investigations  may  also 
involve  cooperation  and  com'dination 
with  members  of  the  legitimate  drug 
industry.  Investigators,  in  conjimction 
with  other  agencies,  evaluate  and 
pursue  evidence  of  health  care  baud, 
falsification  of  records,  and  other  crimes 
that  can  establish  key  elements  of  proof 
that  controlled  substance  violations 
have  occurred. 

Upon  completion  of  the  investigation, 
a  number  of  actions  may  be  undertaken 
depending  on  the  severity  of  the 
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violations.  The  case  may  be  referred  to 
the  United  States  Attorney’s  Office  or 
State’s  Attorney  for  civil  or  criminal 
prosecution.  Violators  may  be  referred 
for  an  enforcement  hearing  pursuant  to 
21  U.S.C.  883  and  21  CFR  1316.31,  at 
which  the  registrant  is  provided  with 
details  regarding  alleged  violations  and 
afforded  the  opportunity  to  present  his/ 
her  views  and  proposed  actions  to  come 
into  compliance  with  the  law.  The 
investigation  may  result  in  an 
administrative  heeuing,  pursuant  to  a 
show  cause  order,  to  determine  whether 
registration  of  the  person  should  be 
revoked  or  denied. 

Cooperative  Efforts 

(21  U.S.C.  801,  801a,  872,  and  873— 
Congressional  findings;  Education  and 
research  programs  of  Attorney  General; 
Cooperative  Arrangements;  1961 
Convention,  Preamble;  1971 
Convention,  Article  21 — ^Action  against 
the  illicit  traffic) 

DEA  is  not  alone  in  the  efforts  to 
combat  the  diversion  of  controlled 
substances.  There  are  related  authorities 
regarding  the  control  of  the 
manufacture,  distribution,  dispensing, 
import,  and  export  of  controlled 
substances  in  other  Federal,  state,  and 
local  regulatory  and  law  enforcement 
agencies.  In  addition,  the  national  and 
local  organizations  representing  the 
pharmaceutical  and  health  care  industry 
actively  participate  in  diversion  control 
efforts.  Internationally,  there  are  foreign 
government  agencies  and  international 
organizations,  such  as  the  United 
Nations  International  Narcotics  Control 
Board  and  the  Drug  Control  Program 
which  administer  the  requirements  of 
the  international  conventions;  the 
World  Health  Organization,  which  is 
involved  with  international  drug 
scheduling  matters;  and  Interpol  which 
helps  coordinate  international  law 
enforcement  activities  directed  against 
the  international  traffic  in  licitly 
produced  controlled  substances, 
committed  to  the  establishment  and 
maintenance  of  consistent  international 
control  of  the  manufacture,  distribution, 
and  dispensing  of  controlled  substances. 
The  CSA  and  the  international  treaties, 
recognizing  the  need  for  a  coordinated 
effort  against  diversion,  demand 
cooperative  efforts  between  the 
interested  parties. 

As  noted,  the  DCP  engages  in 
extensive  cooperative  efforts  with  other 
officials  involved  in  diversion  control 
activities.  DCP  personnel  meet  regularly 
with  state  and  local  law  enforcement 
and  regulatory  personnel  to  share 
information,  identify  areas  of  concern, 
and  coordinate  joint  initiatives  and 
investigations.  DCP  personnel  also 


provide  special  training  regarding 
controlled  substances  diversion  to  local 
regulatory  and  law  enforcement 
personnel  and  hold  a  national 
conference  regarding  the  control  and 
diversion  of  controlled  substances 
approximately  every  24  months,  to 
which  regulatory  and  law  enforcement 
administrators  from  each  state  and 
territory  are  invited.  DCP  personnel  also 
engage  in  a  variety  of  activities  with  UN 
bodies,  international  organizations,  and 
foreign  governments  in  meeting  the  U.S. 
responsibilities  under  the  international 
conventions. 

In  addition  to  its  activities  with  other 
law  enforcement  and  regulatory 
agencies,  the  DCP  maintains  an  active 
program  of  liaison  with  the 
pharmaceutical  industry.  DCP  activities 
in  this  area  include  scheduling  biannual 
workgroup  meetings  with  five  different 
industry  groups  (manufacturers, 
distributors,  pharmacies,  practitioners, 
and  mid-level  practitioners)  and  a 
national  industry  conference  held 
approximately  every  24  months,  which 
is  attended  by  representatives  from  the 
national  associations  representing  the 
controlled  substances  industry  and  by 
individual  registrants.  DCP  personnel 
also  prepare  and  conduct  training 
sessions  at  universities  for  medical  and 
pharmacy  students,  make  presentations 
to  industry  conferences  and  meetings, 
participate  in  the  development  of 
pharmacy  certification  examinations; 
and  draft  for  publication  articles 
regarding  the  controlled  substances  laws 
and  programs. 

To  assist  registrants  in  understanding 
and  complying  with  the  controlled 
substances  laws,  DCP  personnel  create 
informational  manuals  (Pharmacist’s 
Manual,  Practitioner’s  Manual,  Mid- 
Level  Practitioner’s  Manual,  and  the 
Security  Outline  to  the  Controlled 
Substances  Act)  which  are  distributed  to 
registrants.  Where  new  laws  or 
regulations  require,  specific  guides  and 
informational  circulars  are  prepared  and 
made  available  to  the  affected  parties. 
DCP  personnel  also  meet  directly  with 
individual  registrants  to  provide 
information  and  assistance  regarding  the 
controlled  substances  laws. 

New  Initiatives 

Since  publication  of  the  proposed  rule 
in  1993,  DEA  has  established  two  new 
initiatives,  the  National  Forensic 
Laboratory  Information  System  (NFLIS) 
and  the  Tactical  Diversion  Squads 
(TDS),  which  were  not  previously 
identified  in  the  rulemaking.  Each  of 
these  initiatives  will  enhance  the  DCP’s 
ability  to  administer  and  enforce  the 
program  relating  to  the  registration  and 
control  of  the  manufacture,  distribution. 


and  dispensing  of  controlled  substances, 
and  investigate  and  act  against  persons 
who  would  violate  those  controls,  as 
discussed  above.  Congress  has  been 
notified  of  these  new  initiatives  and  has 
approved  funding  for  them. 

The  collection  of  accurate  and 
validated  data  concerning  the  abuse  of 
controlled  substances  and  the  scientific 
review  of  actual  or  potential  drugs  of 
abuse  is  a  necessary  function  for 
scheduling  controlled  substances, 
setting  quotas  for  manufacturing  levels, 
and  to  provide  more  effective  leadership 
in  establishing  drug  policy  under  the  y 
CSA.  The  NFUS  will  provide  in  a  singre 
system  information  from  analyzed  drug 
evidence  associated  with  criminal 
activity  collected  from  non-Federal 
forensic  laboratories  across  the  country. 
That  information  must  currently  be 
obtained  by  separate  contacts  with 
individual  laboratories  across  the 
country.  The  system  will  also  enhance 
the  investigative  ability  of  DCP 
personnel  by  allowing  efficient  and 
quick  identification  of  local,  regional, 
and  national  division  and  abuse  trends 
and  distribution  patterns  of  diverted 
and  abused  controlled  substances. 

The  TDS  program  is  a  modernization 
of  a  program  that  was  operated  in  the 
late  1970’s  and  early  1980’s  in  as  many 
as  24  states  in  a  form  designed  to 
address  present  diversion  trends.  DEA 
has  received  approval  to  fund  the 
formation  of  two  enforcement  teams 
consisting  of  Federal,  state,  and  local 
law  enforcement  personnel  fully 
dedicated  to  the  investigation  and 
prosecution  of  persons  involved  in  the 
diversion  of  controlled  substances  from 
legitimate  manufacturing,  distributing, 
and  dispensing  sources.  The  program 
will  allow  the  unification  of  separate, 
and  sometimes  disparate.  Federal,  state, 
and  local  information,  authorities,  and 
enforcement  programs;  provide  State 
and  local  law  enforcement  authorities 
with  assistance  in  developing  more 
effective  enforcement  programs  against 
diversion;  and  help  coordinate  the 
various  jurisdictional  responsibilities  of 
agencies  that  otherwise  may  hinder 
investigations  and  prosecutions  of  those 
involved  in  the  diversion  of  controlled 
substances.  Funding  has  also  been 
provided  to  establish  another  2  to  3 
TDS’s  in  1997. 

Budget  and  Appropriations 

In  order  to  accomplish  the  mandates 
of  the  CSA  and  the  international 
treaties.  Congress  in  past  years 
authorized  and  appropriated  funds 
within  the  “Diversion  Control  Decision 
Unit’’  of  the  DEA  Salaries  and  Expenses 
Appropriation.  The  President’s  annual 
budget  request  to  Congress  contained 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations  68631 


proposed  appropriations  for  the 
Department  of  Justice,  including  the 
DEA.  DEA’s  budget  requests  are 
required  to  meet  OMB  policy  guidelines 
for  budget  preparation.  [OKffl  Circular 
No.  A-11] 

Once  Congress  and  the  President 
approve  the  appropriation  level,  funds 
are  made  available  firom  the  appropriate 
source  in  the  U.S.  Treasury.  FWor  to 
fiscal  year  1993,  registration  fees 
collected  under  the  CSA  were  deposited 
into  the  general  fund  of  the  U.S. 
Treasury.  Prior  to  fiscal  year  1993, 
registration  fees  collected  under  the 
CSA  were  deposited  into  the  general 
fund  of  the  U.S.  Treasury  and  scored  to 
DEA’s  Salaries  and  Expenses 
Appropriation.  [31  U.S.C.  3302;  21 
U.S.C.  821;  OMB  Circular  No.  A-25 
(1959)]. 

On  October  6, 1992,  the  President 
signed  the  Departments  of  Commerce. 
Justice  and  State,  the  Judiciary  and 
Related  Agencies  Appropriations  Act  of 
1993.  Pub.  L.  No.  102-395. 102d  Cong. 
2d  Sess..'106  Stat.  1828. 1835  (1992) 
(“Appropriations  Act’’)  (DEA  Salaries 
and  Expenses  Appropriation).  Section 
111(b)  of  the  Appropriations  Act 
established  in  the  U.S.  Treasury,  for 
fiscal  year  1993  and  thereafter,  a 
separate  account,  to  be  known  as  the 
Diversion  Control  Fee  Account.  The 
Appropriations  Act  directed  that 
“(njotwithstanding  [a]ny  [ojther 
[plrovision  of  [l]aw  *  *  *]  fees  charged 
by  the  Drug  Enforcement 
Administration  under  its  Diversion 
Control  Program  shall  be  set  at  a  level 
that  ensures  the  recovery  of  the  full 
costs  of  operating  the  various  aspects  of 
that  program’’.  Congress  specified  that 
the  amount  “required  to  be  refunded’’  to 
DEA  from  the  Diversion  Control  Fee 
Account  for  fiscal  year  1994  and 
thereafter  “shall  be  refunded  in 
accordance  with  estimates  made  in  the 
budget  request  of  the  Attorney  General 
for  those  fiscal  years’’. 

For  fiscal  year  1993.  in  order  to 
provide  the  opportunity  to  establish  and 
implement  a  new  fee  structure  to  meet 
the  legislative  requirement.  Congress 
appropriated  funds,  as  it  had  in  past 
years,  for  the  DCP  from  the  general  fund 
of  the  U.S.  Treasury,  less  $12  million. 
The  $12  million  was  to  be  funded 
through  increased  CSA  registration  fees 
established  as  a  result  of  the  creation  of 
the  Diversion  Control  Fee  Account  in 
1993.  Congress  further  directed  in  the 
Appropriations  Act  that  “[ajny 
proposed  changes  in  the  amounts 
designated  in  said  budget  requests  shall 
only  be  made  after  notification  to  the 
Committees  on  Appropriations  of  the 
House  of  Representatives  and  the  Senate 
fifteen  days  in  advance’’. 


The  fiscal  year  1997  resources  for  the 
DCP.  as  authorized  by  Congress,  include 
598  full-time  employees  clmrged  with 
the  responsibility  for  overseeing  the 
activities  of  one  of  the  largest 
pharmaceutical  industries  in  the  world 
to  ensure  controlled  substances  are 
manufactured,  imported,  exported, 
distributed,  and  dispensed  for  legitimate 
medical  and  scientific  reasons.  ' 

These  resoiurces  includes  a  staft  of 
Diversion  Investigators,  Special  Agents. 
Administrative  Law  Judges,  program 
analysts,  pharmacologists,  chemists, 
information  systems  specialists, 
registration  assistants,  examiners,  and 
management  and  support  stafi  assigned 
to  field  offices  across  the  country  and 
assigned  to  DEA  Headquarters. 

Overhead  and  program  expenses 
include  salaries  and  employee  benefits 
(retirement,  health  and  life  insurance); 
travel;  rent  and  utilities;  equipment  and 
supplies,  including  vehicles,  computers, 
commvmications.  furniture,  etc. 

In  the  overall  Budget  process,  the 
estimated  cost  per  full  time  employee  is 
based  on  a  module  which  includes 
salary  and  overhead  items.  Modular 
costs  are  part  of  the  specific 
Congressionally  approved  positions,  as 
they  are  with  the  positions  within  the 
rest  of  the  DEA  Budget.  For  example, 
when  Congress  authorized  588  positicms 
for  the  DCP  in  1994.  included  therein 
are  the  modular  costs  of  maintaining 
those  positions  (such  as  rent, 
equipment,  per  diem  and  travel, 
back^oimd  investigation  costs,  etc.) 

There  are  separate  DEA  activities 
which  support  the  DCP.  but  are  covered 
elsewhere  in  the  DEA  Salaries  and 
Expenses  Budget  and  are  therefore  not 
supported  by  CSA  Registration  Fees. 
Examples  of  this  include:  Support 
provided  by  the  Attorneys  in  DEA’s 
Office  of  Chief  Counsel  Diversion/ 
Regulatory  Section;  laboratory  Services 
support;  DEA  Automated  Data 
Processing  systems  support  (except 
ARCOS  and  CSA);  Office  of  Training 
staff.  DEA  Management  and 
Administrative  support;  Office  of 
Congressional  and  Public  Affairs; 
Intelligence  Support  and  Diversion 
Investigators  assigned  overseas. 

Resources  not  initially  identified  in 
the  1993  Federal  Register  establishing 
the  fee  (57  FR  60.148  and  58  FR  15.272) 
which  have  been  subsequently 
approved  and  funded  through  CSA 
registration  fees  as  part  of  the  above 
discussed  DCP  components  include:  (1) 
Congressional  approval  in  FY  1994  for 
11  Special  Agents  to  enforce  the 
Anabolic  Steroid  Control  Act;  (2) 
Transfer  of  7  positions  and  associated 
costs  previously  provided  for  in  the 
DEA  Salaries  and  Expenses  Budget  for 


operation  of  the  ARCOS  and  CSA  data 
systems — these  systems  exist  at  DEA 
solely  to  support  the  DCP;  (3) 
Authorization  to  establish  a  National 
Forensic  Laboratory  Information  System 
(as  discussed  above);  (4)  Authorization 
to  expand  assistance  and  cooperation' 
with  state  and  local  law  enforcement 
with  the  establishment  of  Tactical 
Diversion  Squads  (as  discussed  above). 

While  DEA’s  budget  is  formulated, 
reviewed,  and  approved  on  an  annual 
basis,  the  majority  of  DEA  registrations, 
from  which  the  fees  to  fund  DCP 
activities  are  derived,  are  issued  for  a 
three  year  term.  Further,  the  registrant 
population  is  not  evenly  distributed 
across  the  three  year  registration  cycle; 
current  ilgures  indicate  approximately 
320,103  renewals  will  be  received  for 
October  1996  to  September  1997, 
305,200  renewals  for  October  1997  to 
September  1998.  and  290,698  for 
October  1998  to  September  1999.  Thus, 
attempting  to  calculate  the  fee  on  an 
annual  basis  would  preclude  a  unifonn 
application  of  the  costs  of  the  IXT  for 
ea^  year  across  either  the  entire 
registrant  population  or  the  registrants 
that  would  renew  in  each  of  the 
individual  years.  Either  a  retvum  to  a  one 
year  registration  term  for  all  registrants 
or  a  multi-year  fee  schedule  would  be 
necessary. 

Rather  than  establish  an  annual 
registration,  whidi  would  impose  an 
enormous  burden  on  both  the  registrants 
and  DEA,  a  fee  schedule  which  averages 
income  over  three  years  was  adopted. 
Use  of  the  three  year  fee  schedule 
allows  for  (1)  uniform  application  of 
fees  necessary  to  cover  the  costs  of  the 
DCP  across  the  entire  registrant 
population,  (2)  accommodation  of  such 
factors  as  inflation  and  an  uneven 
number  of  registration  renewals  in  each 
of  the  individual  years,  and  (3) 
minimizing  the  administrative  burden 
associated  with  ftequent  adjustment  to 
the  fee  schedule.  Use  of  a  multi-year 
cycle  does,  however,  require  that 
estimated  fee  collection  and  funding 
authorization  figures  be  used  in 
calculating  the  ^s. 

During  me  transition  to  the  Diversion 
Fee  Account  (DFA)  system  in  FY  93, 
funding  was  provided  firom  the  general 
fund  in  the  United  States  Treasury  to 
cover  the  period  leading  up  to  the 
implementation  date  of  the  DFA. 
Because  the  rule  implementing  the 
Diversion  Fee  Account  system  became 
effective  two  months  early,  a  $7  million 
surplus  resulted.  Additional  surplus 
funds  have  accrued  as  a  result  of  DEA 
estimates  of  the  costs  of  the  program,  as 
reflected  in  the  Congressional  Budget 
Authorization,  that  were  greater  than 
the  actual  expenses,  in  part  due  to 
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hiring  constraints  within  DEA  that 
resulted  in  a  diversion  investigator 
vacancy  rate  of  between  50  and  70 
positions  from  1993  to  present;  and  DEA 
estimates  of  fee  income  that  were  less 
than  the  actual  income.  As  a  result,  the 
DFA  surplus  was  45  million  dollars  as 
of  September,  1996. 

While  some  surplus  in  the  DFA  is 
necessary  to  cover  the  variations  in  the 
fees  coll^ed  each  year  and  the  need  for 
some  carry-over  funds  from  one  fiscal 
year  to  the  next,  the  ciurent  surplus 
exceeds  the  amounts  necessary  to  insure 
the  fiscal  continuity  of  the  DCP. 

However,  the  surplus  will  delay  the 
need  for  any  fee  increases  for  a  number 
of  years;  based  on  out-year  projections 
for  collections  and  appropriations,  the 
surplus  will  begin  to  be  cbrawn  down  in 
FY  98  and  will  be  exhausted  by  FY 
2001. 

Conclusion 

In  sum,  DEA  is  mandated  to  maintain 
a  muhi-faceted  endeavor  encompassing 
scientific,  cooperative,  regulatory, 
criminal,  and  international  programs  to  ■ 
prevent  the  diversion  of  controlled 
substances  to  illicit  uses.  The  DCP  has 
been  authorized  and  has  served  for  the 
past  25  years  as  an  effective  vehicle  for 
carrying  out  these  mandates.  Creation  of 
the  Diversion  Control  Fee  Account  in 
1993  altered  the  funding  mechanism  of 
the  program,  but  not  its  duties, 
objectives,  or  priorities. 

The  Acting  Deputy  Administrator  of 
the  Drug  Enforcement  Administration 
hereby  certifies  that  this  rule  mil  not 
have  a  significant  economic  impact 
upon  entities  whose  interests  must  be 
considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

The  majority  of  DEA  registrants  are 
practitioners,  pharmacies,  and  hospital/ 
clinics,  for  whom  the  annual  impact  of 
the  fee  increase  is  $50.00  per  registrant. 
Further,  the  total  aimual  impact  of  the 
fee  increase  for  the  entire  registrant 
population  is  less  than  $50  million. 
However,  consistent  with  the  principles 
of  the  Regulatory  Flexibility  Act,  D^ 
gave  consideration  to  alternative 
approaches  to  the  fee  schedule. 

Since  1971,  the  CSA  has  permitted 
the  Attorney  General  to  collect  fees 
relating  to  the  registration  and  control  of 
the  manufacture,  distribution,  import, 
export  and  dispensing  of  controlled 
substances  (21  U.S.C.  821  and  958). 

DEA  and  its  predecessor  agency  have 
collected  such  fees  pursuant  to  a 
schedule  based  upon  the  five  basic 
activities  cited  in  the  law.  That  fee 
schedule  was  proposed  for  public 
comment  as  part  of  the  regulations  to 
implement  the  CSA  which  were 
-  finalized  in  1971.  The  ration  of  fees  was: 


A  distributor’s  fee  is  50%  of  the 
manufacturer’s  fee  and  a  dispenser’s  fee 
is  16-20%  of  the  distributor’s  fee.  The 
fee  ratios  have  remained  consistent  for 
the  past  25  years  and  have  not  been  the 
subject  of  any  substantive  comment  or 
objection  by  the  regulated  industry. 

The  Federal  Register  notice  proposing 
the  new  fee  structure  (57  FR  60148, 
December  18, 1992)  specifically  noted 
that  this  fee  schedule  was  to  be 
continued  since  the  administrative 
structure  to  collect  it  was  well 
established  and  operating  efficiently. 
There  were  no  practical  or  substantive 
alternative  proposals  submitted  on  the 
record  regaling  the  fee  structure. 
Individual  interest  groups  questioned 
the  possibility  of  alternative  structures 
after  the  rule  was  finaUzed. 

In  reaching  the  decision  to  propose 
the  existing  fee  ratio  as  the  basis  for 
establishing  the  new  fees,  several 
alternatives  were  discussed  by  DEA, 
including: 

(1)  Est^lish  a  fee  based  on  volume  of 
drugs  handled  by  individual  registrants. 
This  was  rejected  as  impractical  on 
several  groimds:  (a)  DEA  has  no  way  of 
determining  the  volume  handled;  (b)  the 
volume  changes  due  to  a  variety  of 
market,  health  care,  and  competition 
issues,  thus  requiring  frequent 
modification  of  individual  fees;  and  (c) 
DEA  would  be  unable  to  budget  due  to 
income  fluctuations. 

(2)  Establish  a  fee  based  upon  DEA 
work  hours  expended  per  class  of 
registrant.  This  was  rejected  as 
impractical  because:  (a)  Work  hours 
vary  from  year  to  year  based  upon 
particular  drug  problems,  identification 
of  violative  firms,  political  or  mandated 
priorities,  travel  restrictions,  and  many 
other  factors;  (b)  due  to  the  degree  of 
control  established  over  the  past  years, 
less  work  hours  are  currently  expended 
at  the  wholesale  level  than  at  the  retail 
level;  however  indications  of  diversion 
at  the  wholesale  level  will  always 
receive  priority  attention.  Therefore, 
this  measure  would  fluctuate  year  to 
year,  causing  an  administrative  burden 
on  both  the  registrants  and  DEA  due  to 
frequent  fee  modifications. 

(3)  Establish  a  different  fee  for  various 
types  of  practitioner  activities  (i.e., 
hospital,  medical  doctor,  dentist, 
veterinarian,  narcotic  treatment 
program,  teaching  institution).  Again  , 
this  was  rejected  as  impractical  because: 
(a)  Many  of  the  same  issues  in  items  1 
and  2  above  apply  equally;  (b)  a  new 
administrative  system  to  handle  8-10 
registration  categories,  rather  than  five, 
would  have  to  be  created,  with 
attendant  costs  of  computer 
programming,  staffing,  form  design, 
printing,  inventory,  etc.;  and  (c)  an 


entirely  new  system  of  criteria  would 
have  to  be  developed  to  distinguish 
between  categories  (i.e.,  a  general 
practice  dentist  may  prescribe  less  than 
a  general  practice  M.D.,  but  an  oral 
surgeon  may  prescribe  more;  a  small 
rural  hospital/clinic  my  utiUze  less 
controlled  substances  than  an  M.D. 
specialist  in  cancer  beatment). 

(4)  Charge  for  Order  Forms  (DEA  222) 
used  to  order  Schedule  n  drugs.  This 
was  impractical  because:  (a)  A 
substantial  number  of  registrants  are  not 
registered  for  Schedule  II  so  an 
additional  fee  system  would  have  to  be 
used  for  registrants  in  Schedules  III-V; 
and  (b)  order  form  volume  is  not 
reflective  of  activity,  i.e.,  practitioners 
who  prescribe  rather  than  dispense  do 
not  use  many  order  forms. 

Therefore,  although  various  options 
were  considered,  none  ofiered  a  feasible 
alternative,  each  would  require  the 
establishment  of  complex,  labor- 
intensive,  expensive  new  programs  (the 
cost  of  which  would  be  borne  by  the 
registrants)  with  complicated  fee 
schedules  that  would  be  difficult  to 
understand  and  administer.  The  existing 
fee  structure,  which  is  operating 
efficiently  and  is  well  understood  by  the 
registrant  population,  remained  the 
most  suitable  choice. 

This  document  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866.  The  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  has  determined  that  this 
is  not  a  significant  action  under  the 
provisions  of  Executive  Order  12866, 
section  3(f);  accordingly  this  rule  has 
not  been  reviewed  by  the  Office  of 
Management  and  Budget.  This  action 
involves  the  implementation  of  non¬ 
discretionary  mandate  under  the 
Departments  of  Commerce,  Justice,  and 
State,  the  Judiciary,  and  Related 
Agencies  Appropriations  Act  of  1993 
(Pub.  L.  102-395),  the  annual  impact  of 
which  is  less  than  $100  million. 

This  action  has  been  analyzed  in . 
accordance  with  the  principles  and 
criteria  contained  in  E.0. 12612,  and  it 
has  been  determined  that  the  rule  has 
no  implications  which  would  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Dated;  December  20, 1996. 

James  S.  Milford, 

Acting  Deputy  Administrator,  Drug 
Enforcement  Administration. 

(FR  Doc.  96-32953  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  4410-09-M 
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DEPARTMENT  OF  STATE 
Bureau  of  Political-Military  Affairs 
22  CFR  Part  121 

Amendment  to  the  International  Traffic 
In  Arms  Regulations 

AGENCY:  Department  of  State. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  by  removing  firom  the  U.S. 
Munitions  List  (USML),  for  transfer  to 
the  Department  of  Commerce’s 
Commerce  Control  List  (CCL),  all 
cryptographic  items  except  those 
specifically  designed,  developed, 
configured,  adapted,  or  modified  for 
military  applications  (including 
command,  control  and  intelligence 
applications). 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rose  Biancaniello,  Office  of  Defense 
Trade  Controls,  Department  of  State, 
Telephone  (703)  812-2568  or  FAX  (703) 
875-6647  ATTN:  Regulatory  Change, 
Cryptographic  Items. 

SUPPLEMENTARY  INFORMATION:  On 
October  1, 1996,  the  Administration 
announced  a  decision  to  transfer  firom 
the  USML  to  the  CCL  all  cryptographic 
items  designated  in  USML  Category 
XIII(b),  except  those  specifically 
designed,  developed,  configured, 
adapted,  or  modified  for  military 
applications  (including  command, 
control  and  intelligence  applications). 
New  control  procedures  and  regulations 
have  been  developed  for  the  CCL  that 
will  provide  for  strong  national  security 
and  foreign  policy  controls  to  all 
destinations  and  end  users  worldwide 
for  these  items.  Enhanced  interagency 
review  of  CCL  licenses  for  these  items 
has  been  established.  This  decision  does 
not  result  in  the  decontrol  of  any  of 
these  items. 

In  order  to  ensure  an  orderly 
transition,  the  Department  of  Commerce 
is  providing  special  authorization  in  a 
revision  to  the  Export  Administration 
Regulations  being  published  in  parallel 
widi  this  amendment  for  U.S.  persons  to 
ship  the  remaining  balances  of 
outstanding  USML  licenses  and  to 
continue  to  carry-out  overseas  activities 
authorized  by  other  approvals  (e.g., 
distribution  agreements),  without 
applying  for  a  new  Efepartment  of 
Commerce,  license,  through  filing  of 
Shippers’  Export  Declarations  (SEDs) 
with  District  Directors  of  Customs  and 
direct  reporting  to  the  Department  of 
Commerce  on  previously  authorized 
distribution  activities.  U.S.  persons  are 


advised  to  consult  the  Department  of 
Commerce’s  EAR  publication  for  details. 
Therefore,  effective  upon  the  date  of  this 
publication,  all  USML  licenses  and 
other  approvals  issued  by  the 
Department  of  State,  in  accordance  with 
ITAR,  for  Category  Xlll(b)  items  being 
removed  from  the  USML  are  no  longer 
valid. 

In  carrying  out  the  decision.  Category 
Xin(b)  of  the  USML  is  amended. 

This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
thus,  is  excluded  from  the  procedures  of 
Executive  Order  12866  (68  FR  51735) 
and  9  U.S.C.  553  and  554.  However, 
interested  parties  are  invited  to  submit 
written  comments  to  the  Department  of 
State,  Office  of  Defense  Trade  Controls, 
ATTN:  Regulatory  Change, 

Cryptographic  Items,  Room  200,  SA-6, 
Washington,  DC  20520-0602. 

List  of  Subjects  in  22  CFR  Part  121 

Arms  and  Munitions,  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Part  121,  is  amended  as  follows: 

PART  121— THE  UNITED  STATES 
MUNITIONS  UST 

1.  The  authority  citation  for  Part  121 
continues  to  read  as  follows: 

Authority:  Secs.  2,  38,  and  71,  Pub.  L  90- 
629  Arms  Export  Control  Act,  90  Stat.  744 
(22  U.S.C.  2752,  2778,  2797):  E.0. 11958,  42 
FR  4311;  22  U.S.C.  2658. 

2.  In  §  121.1,  Category  XIII(b)  is 
revised  to  read  as  follows: 

§  121.1  General.  The  United  States 
Munitions  List 

It  It  It  it  It 

Category  XIII — ^Auxiliary  Military 
Equipment 

***** 

(b)  Military  Information  Security 
Systems  and  equipment,  cryptographic 
devices,  software,  and  components 
specifically  designed  or  modified 
therefor  (i.e.,  such  items  when 
specifically  designed,  developed, 
configured,  adapted  or  modified  for 
military  applications  (including 
command,  control  and  intelligence 
applications)).  This  includes: 

(1)  Military  cryptographic  (including 
key  management)  systems,  equipment, 
assemblies,  modules,  integrated  circuits, 
components  or  software  with  the 
capability  of  maintaining  secrecy  or 
confidentiality  of  information  or 
information  systems,  except 
cryptographic  equipment  and  software 
as  follows: 

(i)  Tracking,  telemetry  and  control 
(TT&C)  encryption/decryption  when 


embedded  in  a  commercial 
communications  satellite  identified  in 
ECCN  9A004a  of  the  Export 
Administration  Regulations;  embedded 
means  that  the  device  or  system  cannot 
feasibility  be  removed  firom  the  satellite 
and  that  it  cannot  be  used  for  other 
purposes. 

(2)  Military  cryptographic  (including 
key  management)  systems,  equipment, 
assemblies,  modules,  integrated  circuits, 
components  of  software  which  have  the 
capability  of  generating  spreading  or 
hopping  codes  for  spread  spectrum 
systems  or  equipment. 

(3)  Military  cryptanalytic  systems, 
equipment,  assemblies,  modules, 
integrated  circuits,  components  or 
software. 

(4)  Military  systems,  equipment. 
as.semblies,  modules,  integrated  circuits, 
components  or  software  providing 
certified  or  certifiable  multi-level 
security  or  user  isolation  exceeding 
class  B2  of  the  Trusted  Computer 
System  Evaluation  Criteria  (TCSEC)  and 
software  to  certify  such  systems, 
equipment  or  software. 

(5)  Ancillary  equipment  specifically 
designed  or  modified  for  paragraphs  (b) 
(1),  (2),  (3),  and  (4)  of  this  category. 
***** 

Dated;  December  23, 1996. 

Lynn  E.  Davis, 

Under  Secretary  of  State  for  Arms  Control 
and  International  Security  Affairs. 

[FR  Doc.  96-33010  Filed  12-26-96;  8:45  am) 
BILUNQ  CODE  4710-aS-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[TD8702] 

RIN  1545-AT42 

Certain  Transfers  of  Domestic  Stock  or 
Securities  by  U.S.  Persons  to  Foreign 
Corporations 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

summary:  This  document  contains  final 
regulations  relating  to  certain  transfers 
of  stock  or  sectirities  of  domestic 
corporations  by  United  States  persons  to 
foreign  corporations  pursuant  to  the 
corporate  organization,  reorganization, 
or  liquidation  provisions  of  tlie  Internal 
Revenue  Code.  These  final  regulations 
modify  the  rules  contained  in  the 
temporary  regulations  to  reflect  certain 
taxpayer  comments  received  in  response 
to  those  temporary  regulations.  This 
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action  is  necessary  to  provide  the  public 
with  guidance  to  comply  with  the  Tax 
Reform  Act  of  1984. 

DATES:  These  regulations  are  effective 
January  29, 1997.  For  dates  of 
applicability  of  these  regulations,  see 
§  1.367(a)-3(c)(ll). 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  L.  Tretiak  at  (202)  622-3860  (not 
a  toll-free  niunber). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  imder 
control  number  1545-1478.  Responses 
to  these  collections  of  information  are 
required  in  order  for  U.S.  shareholders 
that  transfer  stock  or  securities  in 
section  367(a)  exchanges  to  qualify  for 
an  exception  to  the  general  lule  of 
taxation  under  section  367(a)(1). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
di^lays  a  valid  control  number. 

The  estimated  one-time  burden  per 
respondent:  10  hours. 

Comments  concerning  the  acciiracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224,  and  to  the 
Office  of  Management  and  Budget,  Attn: 
Desk  Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  materid  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

On  May  16, 1986,  temporary  and 
proposed  regulations  under  sections  367 
(a)  and  (d)  and  section  6038B  were 
published  in  the  Federal  Register  (51 
FR 17936).  These  regulations  were 
published  to  provide  the  public  with 
guidance  necessary  to  comply  with 
changes  made>to  the  Internal  Revenue 
Code  by  the  Tax  Reform  Act  of  1984. 
The  IRS  and  the  Treasury  Department 
later  issued  Notice  87-85  (1987-2  C.B. 
395),  which  set  forth  substantial 
changes  to  the  1986  regulations, 
elective  with  respect  to  transfers 


occurring  after  December  16, 1987.  A 
further  notice  of  proposed  rulemaking, 
containing  rules  under  section  367(a),  as 
well  as  imder  section  367(b),  was 
published  in  the  Federal  Register  on 
August  26, 1991  (56  FR  41993).  The 
1991  proposed  section  367(a) 
regulations  were  generally  based  upon 
the  positions  announced  in  Notice  87- 
85,  but  the  regulations  made  certain 
modifications  to  Notice  87-85, 
particularly  with  respect  to  transfers  of 
stock  or  securities  of  foreign 
corporations.  Subsequently,  the  IRS  and 
the  Treasury  Department  issued  Notice 
94-46  (1994-1  C.B.  356),  annoimcing 
modifications  to  the  positions  set  fo^ 
in  Notice  87-85  (and  the  1991  proposed 
regulations)  with  respect  to  transfers  of 
stock  or  securities  of  domestic 
corporations  occurring  after  April  17, 
1994. 

Most  recently,  temporary  aiid 
proposed  regulations  were  published  in 
the  Federal  Register  on  December  26, 
1995  (60  FR  66739  and  66771).  The 
temporary  regulations,  which  are 
generally  eftective  for  transfers 
occurring  after  April  17, 1994,  but  cease 
to  be  effective  when  the  final 
regulations  take  effect,  generally 
incorporated  the  positions  annoimced 
in  Notice  94-46,  with  certain 
modifications.  These  final  regulations 
generally  follow  the  rules  set  forth  in 
the  temporary  regulations,  with  changes 
as  described  below. 

Explanation  of  Provisions 

Section  367(a)(1)  generally  treats  a 
transfer  of  property  (including  stock  or 
securities)  by  a  U.S.  person  to  a  foreign 
corporation  in  connection  with  an 
exchange  described  in  section  332,  351, 
354,  356  or  361  as  a  taxable  exchange 
imless  the  transfer  qualifies  for  an 
exception  to  this  general  rule. 

Rules  that  address  transfers  of  stock  or 
seciirities  of  domestic  corporations  are 
contained  in  the  final  regulations 
described  herein.  Rules  that  address 
transfers  of  stock  or  securities  of  foreign 
corporations  imder  section  367(a)  are 
contained  in  Notice  87-85. 

The  final  regulations  retain  the 
general  rules  set  forth  in  the  temporary 
regulations,  which  provide  that  a  U.S. 
person  that  exchanges  stock  or 
securities  in  a  U.S.  target  company 
(UST)  for  stock  of  a  foreign  corporation 
(the  transferee  foreign  corporation  (or 
TFC))  in  an  exchange  described  in 
section  367(a)  will  qualify  for 
nonrecognition  treatment  if  certain 
reporting  requirements  are  satisfied  and 
each  of  ffie  following  conditions  is  met: 

(i)  U.S.  transferors  must  receive  no 
more  than  50  perqent  of  the  voting 
power  and  value  of  the  stock  of  the  TFC 


in  the  transfer  (i.e.,  the  50-percent 
ownership  threshold  is  not  exceeded); 

(ii)  U.S.  officers,  directors  and  5- 
percent  or  greater  shareholders  of  the 
U.S.  target  must  not  own,  in  the 
aggregate,  more  than  50  percent  of  the 
voting  power  and  value  of  the  TFC 
immediately  after  the  transfer  (i.e.,  the 
controjy^up  case  does  not  apply); 

(iii)  Ine  U.S.  person  (exchanging  U.S. 
shareholder)  either  must  not  be  a  5- 
percent  transferee  shareholder 
immediately  after  the  transfer  or,  if  the 
U.S.  person  is  a  5-percent  transferee 
shareholder,  must  enter  into  a  5-year 
gain  recognition  agreement  (GRA)  with 
respect  to  the  UST  stock  or  securities  it 
exchanged.  (Without  such  GRA,  the 
transfer  by  the  5-percent  transferee 
shareholder  will  not  qualify  for 
nonrecognition  treatment;  however, 
transfer  by  other  U.S.  transferors  not 
subject  to  the  GRA  requirement  may 
qualify  if  all  other  requirements  are 
met.);  and 

(iv)  The  active  trade  or  business 
requirement  must  be  satisfied. 

If  one  or  more  of  the  foregoing 
requirements  is  not  satisfied,  the 
transfer  by  the  U.S.  person  of  stock  or 
securities  of  a  domestic  corporation  in 
exchange  for  stock  of  a  TFC  is  taxable 
under  section  367(a). 

In  response  to  suggestions  firom 
commentators,  however,  the  final 
regulations  make  a  number  of 
modifications  to  the  temporary 
regulations,  principally  in  two  areas:  (i) 
the  treatment  of  transfers  of  “other 
property”  in  the  context  of  the  50- 
percent  ownership  threshold 
requirement,  and  (ii)  the  active  trade  or 
business  requirement. 

Transfers  of  “Other  Property” 

Under  the  temporary  regulations,  if 
U.S.  transferors  receive  more  than  50 
percent  of  tlie  stock  (by  vote  or  value) 
of  the  TFC,  the  50-percent  ownership 
threshold  is  exceeded  and  the  transfer  is 
taxable  under  section  367(a)(1).  The 
temporary  regulations  define  a  “U.S. 
transferor”  as  a  U.S.  person  who 
transfers  (directly,  indirectly  or 
constructively)  slock  or  securities  of  the 
U.S.  target  company  or  “other  property” 
for  stock  of  the  TFC  in  an  exchange 
described  in  section  367.  Persons  who 
transfer  U.S.  target  company  stock  or 
other  property  are  presumed  to  be  U.S. 
persons. 

The  inclusion  of  “other  property”  in 
the  class  of  tainted  transferred  property 
was  designed  to  prevent  the  avoidance 
of  the  50-percent  ownership  threshold 
through  “stuffing”  transactions.  For 
example,  assume  that  FC,  a  foreign 
corporation,  and  UST,  an  unrelated  U.S. 
corporation,  seek  to  combine  their 
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operations  in  a  new  foreign  joint 
venture  company  (JV).  The  shareholders 
of  each  company  will  transfer  their 
respective  stock  interests  in  UST  and  FC 
to  JV  in  a  transaction  that  would  qualify 
as  a  section  351  exchange  unless  the 
transaction  was  taxable  imder  section 
367(a)(1).  Assume  that  FC  has  all  foreign 
shareholders.  The  value  of  the  stock  of 
UST  is  550x;  the  value  of  the  stock  of 
FC  is  450x.  Because  UST  is  more 
valuable  than  FC,  UST’s  shareholders 
would  receive  more  than  50  percent  of 
JV’s  stock.  Consequently,  even  if  the 
transaction  would  otherwise  qualify  for 
an  exception  to  the  general  rule  of 
taxation  under  section  367(a)(1),  the 
transaction  would  be  taxable  because 
the  50-percent  ownership  threshold 
would  be  exceeded.  If,  however,  a  U.S. 
person  (X)  contributed  at  least  lOOx  in 
cash  (or  property)  to  JV,  JV  would  not 
issue  more  than  50  percent  of  its  stock 
to  the  UST  shareholders,  and,  therefore, 
the  50-percent  ownership  threshold 
would  not  be  exceeded.  The  temporary 
regulations,  however,  treat  X  as  a  U.S. 
transferor,  so  that  the  50-percent 
ownership  threshold  would  be  exceeded 
in  this  case. 

Commentators  have  pointed  out  that 
the  term  “other  property”  raises  issues 
in  the  joint  venture  context  that  are 
broader  than  the  “stuffing”  example 
described  above.  Because  the  term 
“other  property”  is  broad  enough  to 
include  stock  of  a  foreign  company,  the 
transfer  of  UST  stock  could  be  taxable 
under  section  367(a)(1)  even  if  UST 
were  less  valuable  than  the  foreign 
“target”  company  (i.e.,  in  cases  where 
U.S.  transferors  would  receive  less  than 
50  percent  of  the  stock  of  the  joint 
venture  company/TFC).  Assume  similar 
facts  as  in  the  earlier  example,  except 
that  FC  is  widely-held  and  the 
shareholders  of  UST  receive  40  percent 
of  the  stock  of  JV,  while  the 
shareholders  of  FC  receive  the 
remaining  60  percent.  No  cash  or  any 
other  property  is  transferred  to  the  JV. 

In  such  case,  if  the  stock  of  FC 
constitutes  “other  property,”  UST 
shareholders  would  not  qualify  for  an 
exception  to  section  367(a)(1)  if  they 
were  unable  to  prove  that  the  U.S. 
shareholders  of  FC,  if  any,  received  no 
more  than  10  percent  of  the  stock  of  JV 
in  the  exchange. 

Although  the  IRS  and  the  Treasury 
Department  remain  concerned  with 
“stuffing”  transactions,  the  final 
regulations  consider  the  active  trade  or 
business  test  to  be  the  primary  safeguard 
for  preventing  tax-motivated 
transactions  from  qualifying  for  an 
exception  under  these  section  367(a) 
regulations.  In  particular,  because  the 
active  trade  or  business  test  addresses 


“stuffing”  transactions  that  occur  within 
the  36-month  period  prior  to  the 
acquisition,  the  final  regulations 
eliminate  consideration  of  transfers  of 
other  property  with  regard  to  the  50- 
percent  ownership  threshold.  Thus,  any 
TFC  stock  received  by  U.S.  persons  in 
exchange  for  transfers  of  other  property 
will  not  be  taken  into  account  in 
determining  whether  the  50-percent 
ownership  threshold  is  exceeded. 

Active  Trade  or  Business  Test:  In 
General 

The  final  regulations  modify  the 
“active  trade  or  business”  requirement 
that  must  be  satisfied  for  a  U.S. 
transferor  to  qualify  for  an  exception  to 
the  general  rule  of  taxability  under 
section  367(a)(1). 

Under  the  requirement  contained  in 
the  temporary  regulations,  no  exception 
under  section  367(a)(1)  is  available 
imless  (i)  the  TFC  or  an  affiliate  was 
engaged  in  an  active  trade  or  business 
for  the  entire  36-month  period  prior  to 
the  exchange  (the  36-month  test),  and 
.  (ii)  such  business  was  substantial  in 
relation  to  the  business  of  the  U.S.  target 
company  (the  substantiality  test).  For 
this  purpose,  an  affiliate  is  generally 
defined  by  reference  to  the  rules  in 
section  1504(a)  (without  the  exclusion 
of  foreign  corporations). 

The  active  trade  or  business  test 
under  the  final  regulations  includes  (i) 
a  modified  36-month  test,  (ii)  a  new 
anti-avoidance  ruld  requiring  that  the 
transaction  not  be  undertaken  with  an 
intention  that  the  TFC  cease  its  active 
trade  or  business,  and  (iii)  a  modified 
substantiality  test.  The  final  regulations 
make  a  number  of  other  modifications 
and  clarifications  to  the  active  trade  or 
business  test.  For  example,  the  final 
regulations  permit  the  TFC  to  consider 
only  an  80-percent  owned  foreign 
subsidiary  (referred  to  as  a  “qualified 
subsidiary”),  and  not  an  tdfiliate,  to 
satisfy  the  active  trade  or  business  test 
on  its  behalf. 

Active  Trade  or  Business  Test:  36- 
Month  Test  and  Intent  Test 

Under  the  36-month  test  contained  in 
the  temporary  regulations,  the  TFC  or  an 
affiliate  is  required  to  be  engaged  in  an 
active  trade  or  business  for  ffie  entire  36 
months  immediately  preceding  the  date 
of  the  transfer.  Under  the  final 
regulations,  this  test  can  be  satisfied  by 
acquired  businesses  that  have  a  36- 
month  operating  history,  unless  they  are 
acquired  with  the  principal  purpose  of 
satisfying  the  active  trade  or  business 
test. 

In  addition  to  the  36-month  test,  the 
active  trade  or  business  test  in  the  final 
regulations  contains  a  requirement  that 


the  transaction  not  be  undertaken  with 
an  intention  that  the  TFC  cease  its 
active  business.  The  IRS  and  the 
Treasury  Department  believe  that  if  a 
TFC  with  a  36-month  active  business 
history  does  not  intend  to  maintain  such 
business,  but  is  only  used  as  a  vehicle 
to  acquire  the  UST,  an  “inversion” 
transaction  rather  than  a  synergy  of  two 
businesses  has  been  effected. 

Under  the  temporary  regulations, 
there  is  uncertainty  as  to  whether  an 
affiliate  of  a  newly-formed  TFC  can 
satisfy  the  active  trade  or  business  test 
on  behalf  of  the  TFC  for  the  (36-month) 
period  prior  to  the  exchange.  Subject  to 
a  stuffing  rule,  the  final  regulations 
clarify  that,  for  purposes  of  determining 
whether  a  TFC  satisfies  the  36-month 
test,  the  TFC  may  take  into  account  an 
active  business  of  a  company  that  is  a 
qualified  subsidiary  immediately  after 
the  transaction,  even  if  such  company 
was  not  a  qualified  subsidiary  for  all  or 
part  of  the  36  months  prior  to  the 
transaction.  Thus,  for  example,  if  the 
TFC  is  a  new  foreign  joint  venture 
company,  it  will  not  be  disqualified 
from  satisfying  the  active  trade  or 
business  test  solely  because  its 
qualifying  active  trade  or  business  was 
engaged  in  by  a  qualified  subsidiary 
whose  stock  is  received  in  the  exchange. 

Under  the  temporary  regulations,  it  is 
unclear  whether  a  newly-formed  joint 
venture  TFC  could  satisfy  the  active 
trade  or  business  test  if,  in  the 
transaction,  it  received  both  stock  of  a 
UST  (from  U.S.  transferors)  and  an 
active  trade  or  business  (j.e.,  a  foreign 
branch)  that  had  been  operating  for  at 
least  36  months  prior  to  the  exchange 
(from  foreign  transferors).  This 
uncertainty  arose  because  the  active 
trade  or  business  test  in  the  temporary 
regulations  required  that  either  the  TFC 
or  an  affiliate  satisfy  the  36-month 
requirement.  Although  the  temporary 
regulations  did  not  intend  to  establish  a 
preference  for  transfers  of  stock  (i.e., 
affiliates)  vis-a-vis  assets,  the  temporary 
regulations  did  not  expressly  provide 
that  a  TFC  could  utilize  a  newly- 
transferred  foreign  branch  to  satisfy  the 
TFC’s  active  trade  or  business 
requirement. 

The  final  regulations  clarify  that, 
subject  to  a  stuffing  rule,  the  TFC  may 
satisfy  the  active  trade  or  business  test 
if  it  receives  in  the  exchange  foreign 
assets  that  constituted  an  active  trade  or 
business  during  such  36-month  period. 

Active  Trade  or  Business  Test: 
Qualified  Subsidiaries 

The  final  regulations  permit  a  TFC  to 
take  into  account  only  qualified 
subsidiaries,  rather  than  affiliates,  to 
satisfy  the  active  trade  or  business  test. 
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This  aspect  of  the  active  trade  or 
business  test  has  been  narrowed  because 
the  IRS  and  the  Treasury  Department  do 
not  believe  that  a  TFC  should  satisfy  the 
active  trade  or  business  exception 
merely  because  its  parent  company  (or 
an  affiliate  of  the  parent  company)  is 
engaged  in  an  active  trade  or  business. 

For  example,  assume  that  foreign 
parent  (FP),  which  is  engaged  in  an 
active  business  outside  the  United 
States  (either  directly  or  through  a 
subsidiary),  forms  a  foreign  subsidiary 
(FS)  and  contributes  cash  to  FS. 
Shareholders  of  a  U.S.  target  company 
(UST)  then  transfer  all  of  ffie  stock  of 
UST  in  exchange  for  20  percent  of  the 
stock  of  FS  in  a  transaction  described  in 
sections  368(a)(1)(B)  and  367(a).  If  FS  is 
permitted  to  satisfy  the  active  trade  or 
business  test  by  taking  into  account  FP’s 
business,  UST  has  effectively  “gone 
offshore”  in  an  inversion  transaction. 
Because  the  shareholders  of  UST  receive 
stock  of  FS  (which  is  the  TFC),  and  not 
FP,  such  shareholders  will  have  no 
interest  in  FP’s  active  business.  In 
contrast,  if  the  shareholders  received 
stock  of  FP  in  an  exchange  described  in 
section  367(a),  such  persons  would 
participate  in  FP’s  active  business,  and 
the  active  trade  or  business  test  under 
the  flnal  regulations  would  be  satisHed. 

Active  Trade  or  Business  Test: 
Partnership  Interests 

The  temporary  regulations  did  not 
address  whether  the  TFC  could  satisfy 
the  active  trade  or  business  requirement 
by  taking  into  account  an  interest  in  a 
partnership  engaged  in  an  active  trade 
or  business. 

The  final  regulations  permit  a  TFC  (or 
a  qualified  subsidiary)  to  take  into 
account  the  active  trade  or  business 
engaged  in  outside  the  United  States  by 
any  qualified  partnership  as  there 
defined. 

Active  Trade  or  Business  Test: 
Substantiality  Test 

Under  the  temporary  regulations,  the 
second  prong  of  the  active  trade  or 
business  requirement  is  the 
substantiality  test  The  active  trade  or 
business  of  the  TFC  is  required  to  be 
“substantial”  vis-a-vis  the  active  trade 
or  business  of  the  UST,  but  the 
temporary  regulations  do  not  define 
substantiality. 

The  final  regulations  modify  the 
substantiality  requirement.  Under  the 
final  regulations,  the  substantiality  test 
no  longer  compares  the  active  trade  or 
business  of  the  TFC  vis-a-vis  the  UST. 
Instead,  it  requires  that  the  entire  value 
of  the  TFC  be  at  least  equal  to  the  entire 
value  of  the  UST  at  the  time  of  the 
transaction.  However,  for  this  purpose. 


the  value  of  the  TFC  may  include  the 
value  of  assets  (including  stock) 
acquired  within  the  36-month  period 
prior  to  the  transaction  only  if  (i)  such 
assets  were  acquired  in  the  ordinary 
course  of  business,  or  (ii)  such  assets  (or 
their  proceeds)  do  not  produce  and  are 
not  held  for  the  production  of  passive 
income  (as  defined  under  section 
1296(b)),  and  were  not  acquired  with 
the  principtal  purpose  of  satisfying  the 
active  trade  or  business  test.  A  special 
rule  applies  if  the  asset  acquired  by  the 
TFC  in  the  36-month  period  prior  to  the 
exchange  is  stock  of  a  qualified 
subsidiary  or  qualified  partnership 
engaged  in  an  active  trade  or  business. 

In  such  case,  the  value  of  the  stock  or 
partnership  interest  may  be  taken  into 
account,  but  must  be  reduced  in 
accordance  with  the  principles 
described  above. 

When  formulating  the  substantiality 
test  under  the  final  regulations,  the  IRS 
and  the  Treasury  Department 
considered  and  rejected  other 
alternatives  considered  to  be  more 
complex  and  burdensome  for  taxpayers. 
For  example,  a  comparison  of  the  active 
business  of  the  TFC  vis-a-vis  the  active 
business  of  the  UST  for  the  36-month 
period  prior  to  the  acquisition,  taking 
into  account  the  property,  payroll  and 
sales  of  the  two  companies,  was 
considered  and  rejected. 

Indirect  and  Constructive  Transfers 

One  commentator  suggested  that  the 
IRS  clarify  the  definition  of  “U.S. 
Transferor”  contained  in  the  temporary 
regulations,  which  refers  to  a  U.S. 
person  who  transfers  “directly, 
indirectly  or  constructively”  UST  stock 
or  other  property.  The  IRS  and  the 
Treasiuy  Department  believe  that  the 
reference  to  “direct,  indirect  and 
constructive”  transfers  may  have  been 
unclear  and,  thus,  the  final  regulations 
delete  such  reference.  Such  technical 
modification  does  not  modify  the 
substantive  law  in  which  indirect  and 
constructive  transfers  may  be  treated  as 
transfers  subject  to  section  367(a)(1)  (see 
§  1.367(a)^lT(c)(2)  with  respect  to  the 
“indirect”  stock  transfer  rules; 
constructive  transfers  include,  but  are 
not  limited  to,  section  367(a)  transfers 
that  result  from  section  304  transactions 
and  section  367(a)  transfers  that  result 
from  a  change  in  classification  of  an 
entity  from  a  foreign  partnership  to  a 
foreign  corporation). 

GRA  Term 

Under  the  temporary  regulations,  a  5- 
percent  transferee  shareholder  is 
required  to  file  a  GRA.  The  duration  is 
5  years  if  all  U.S.  transferors  own  less  • 
than  50  percent  of  the  total  voting 


power  and  total  value  of  the  TFC  stock 
immediately  after  the  transfer.  The 
duration  of  the  GRA  is  10  years  if  the 
U.S.  transferors  own  50  percent  or  more 
of  the  TFC  stock  immediately  after  the 
transaction,  or  if  the  5-percent  transferee 
shareholder  is  unable  to  prove  that  all 
U.S.  transferors  own  less  than  50 
percent  of  the  total  voting  power  and 
total  value  of  the  TFC  immediately  after 
the  transfer.  Thus,  in  determining 
whether  a  5-  or  10-year  GRA  is 
appropriate,  the  temporary  regulations 
t^e  into  account  cross-ownership  (i.e., 
consideration  of  stock  owned 
independently  of  the  transaction)  by  all 
U.S.  transferors,  and  contain  a 
presumption  that  a  10-year  GRA  is 
required. 

For  example,  assume  that  UST 
shareholders  receive  30  percent  of  the 
stock  of  the  TFC  in  a  nonrecognition 
transaction  that  qualifies  for  an 
exception  under  section  367(a).  Assume 
further  that  one  UST  shareholder,  X,  a 
U.S.  person,  transfers  stock  of  UST  in 
the  section  367(a)  exchange  and  owns  5 
percent  of  the  TFC  after  the  transaction. 
Under  the  temporary  regulations,  X  is 
required  to  file  a  10-year  GRA  unless  X 
can  prove  that  all  U.S.  transferors  in  the 
aggregate  own  less  than  50  percent  of 
the  voting  power  and  value  of  the  TFC 
immediately  after  the  transfer  (taking 
into  account  the  30  percent  received  in 
the  transaction  by  U.S.  target 
shareholders  plus  any  other  stock  that 
such  persons  may  own  independently  of 
the  transaction).  If  the  companies  are 
publicly  traded  or  widely  held,  it  is 
burdensome  and  may  be  impractical  for 
X  to  rebut  the  presumption  that  U.S. 
transferors  own  50  percent  or  more  of 
the  TFC  stock. 

In  response  to  comments  received  and 
in  the  interest  of  simplification,  the  final 
regulations  provide  that  any  5-percent 
transferee  shareholder  that  is  required  to 
file  a  GRA  upon  the  transfer  of  domestic 
stock  or  securities  is  required  to  file  a 
5-year  GRA;  10-year  GRAs  will  no 
longer  be  required  in  the  case  of  5- 
percent  transferee  shareholders  who 
transfer  domestic  stock  or  securities. 

Other  Areas  in  Which  Comments  Were 
Received 

After  careful  consideration  by  the  IRS 
and  the  Treasury  Department,  the 
positions  set  forth  in  the  temporary 
regulations  were  generally  not  modified 
in  response  to  certain  comments  other 
than  those  described  above.  For 
example,  the  final  regulations  did  not 
modify:  (i)  The  amount  of  stock  U.S. 
transferors  could  receive  without 
exceeding  the  ownership  threshold  (i.e., 
not  more  than  50  percent),  (ii)  testing 
the  50-percent  ownership  threshold  at 
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the  time  of  the  exchange,  and  (iii)  the 
presumption  that  all  shareholders  of  the 
U.S.  target  company  are  U.S.  persons. 

PLR  Option  in  Limited  Instances 

The  final  regulations  provide  that,  in 
limited  instances,  the  may  consider 
issuing  private  letter  rulings  to 
taxpayers  that  (i)  satisfy  all  of  the 
requirements  contained  in  these 
regulations,  with  the  exception  of  the 
active  trade  or  business  test,  or  (ii)  make 
a  good  faith  effort,  but  are  unable  to 
establish  non-adverse  applicability  of 
the  ownership  attribution  rules,  llie  IRS 
and  the  Treasury  Department  are  aware 
that  the  active  trade  or  business  test  is 
mechanical  in  nature  and,  thus,  in 
limited  instances,  a  taxpayer  may 
demonstrate  an  ongoing  and  substantial 
active  trade  or  business  even  though  it 
fails  to  meet  the  test  set  forth  in  the  final 
regulations.  However,  in  no  event  will 
the  IRS  rule  on  the  issue  of  whether  a 
TFC  acquired  an  active  business  with 
the  principal  purpose  of  satisfying  the 
36-month  test  and/or  the  substantiality 
test. 

Other  Matters 

The  IRS  and  the  Treasury  Department 
expect  to  issue  additional  final 
regulations  under  section  367(a)  to 
address  the  transfer  of  stock  or 
securities  of  foreign  corporations  and 
other  matters  contained  in  the  1991 
proposed  regulations  not  addressed 
herein.  Until  the  1991  proposed 
regulations  are  finalized,  the  positions 
originally  announced  in  Notice  87-65  > 
will  continue  to  govern  the  availability 
of  section  367(a)  exceptions  for  transfers 
of  stock  or  securities  of  foreign 
corporations.  See  §  1.367(a)-3(d). 

Special  Analyses 

It  has  been  determined  that  this 
regulation  is  not  a  significant  regulatory 
action  as  defined  in  EO  1 2866. 

Therefore,  a  regulatory  assessment  is  not 
required.  It  is  hereby  certified  that  this 
regulation  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification  is  based  on  the  fact  that  the 
number  of  U.S.  target  companies  that 
are  acquired  by  foreign  corporations  in 
nonrecognition  transactions  subject  to 
section  367(a),  and  thus  are  subject  to 
collection  of  information,  is  estimated  to 
be  only  100  per  year.  Moreover,  because 
these  regulations  will  primarily  afiect 
large  shareholders  and  U.S. 
multinational  corporations  with  foreign 
operations,  it  is  estimated  that  very  few 
of  the  100  transactions  will  involve 
small  entities.  Thus,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 


chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  notice 
of  proposed  rulemaking  preceding  these 
regulations  was  submitted  to  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Philip  L.  Tretiak  of  the 
Office  of  Associate  Chief  Counsel 
(International),  within  the  Office  of 
Chief  Counsel,  IRS.  However,  other 
personnel  fi-om  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 
26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  l—INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  Section  1.367(a)-3  is  added  to 
read  as  follows: 

§  1 .367(a)-3  treatment  of  transfers  of 
stock  or  securities  to  foreign  corporations. 

(a)  In  general.  This  section  provides 
rules  concerning  the  transfer  of  stock  or 
secririties  by  a  U.S.  person  to  a  foreign 
corporation  in  an  exchange  described  in 
section  367(a).  In  general,  a  transfer  of 
stock  or  securities  by  a  U.S.  person  to 

a  foreign  corporation  that  is  described  in 
sections  351,  354  (pursuant  to  a 
reorganization  described  in  section 
368(a)(1)(B))  or  section  361  (a)  or  (b)  is 
subject  to  section  367(a)(1)  and, 
therefore,  is  treated  as'a  taxable 
exchange,  imless  one  of  the  exceptions 
set  forth  in  paragraph  (c)  or  (d)  of  this 
section  or  §  1.367(a)-3T(b)  applies.  For 
additional  rules  relating  to  an  exchange 
involving  a  foreign  corporation  in 
connection  with  which  there  is  a 
transfer  of  stock,  see  section  367(b)  and 
the  regulations  under  that  section.  For 
additional  rules  regarding  a  transfer  of 
stock  or  securities  in  an  exchange 
described  in  section  361  (a)  or  (b),  see 
section  367(a)(5)  and  any  regulations 
under  that  section. 

(b)  [Reserved)  For  further  guidance, 
see  §  1.367(a)-3T(b). 


(c)  Transfers  by  U.S.  persons  of  stock 
or  securities  of  domestic  corporations  to 
foreign  corporations — (1)  In  general. 
Except  as  provided  in  section  367(a)(5), 
a  transfer  of  stock  or  securities  of  a 
domesticxorporation  by  a  U.S.  person 
to  a  foreign  corporation  that  would 
otherwise  be  subject  to  section  367(a)(1) 
imder  paragraph  (a)  of  this  section  shall 
not  be  subject  to  section  367(a)(1)  if  the 
domestic  corporation  the  stock  or 
securities  of  which  are  transferred 
(referred  to  as  the  U.S.  target  company) 
complies  with  the  reporting 
requirements  in  paragraph  (c)(6)  of  this  . 
section  and  if  each  of  the  following  four 
conditions  is  met: 

(1)  Fifty  percent  or  less  of  both  the 
total  voting  power  and  the  total  value  of 
the  stock  of  the  transferee  foreign 
corporation  is  received  in  the 
transaction,  in  the  aggregate,  by  U.S. 
transferors  (j.e.,  the  amount  of  stock 
received  does  not  exceed  the  50-percent 
ownership  threshold). 

(ii)  Fifty  percent  or  less  of  each  of  the 
total  voting  power  and  the  total  value  of 
the  stock  of  the  transferee  foreign 
corporation  is  owned,  in  the  aggregate, 
immediately  after  the  transfer  by  U.S. 
persons  that  are  either  officers  or 
directors  of  the  U.S.  target  company  or 
that  are  five-percent  target  shareholders 
(as  defined  in  paragraph  (c)(5)(iii)  of  this 
section)  (i.e-.,  there  is  no  control  group). 
For  purposes  of  this  paragraph  (c)(l)(ii), 
any  sto^  of  the  transferee  foreign 
corporation  owned  by  U.S.  persons 
immediately  after  the  transfer  will  be 
taken  into  account,  whether  or  not  it 
was  received  in  the  exchange  for  stock 
or  securities  of  the  U.S.  target  company. 

(iii)  Either — 

(A)  The  U.S.  person  is  not  a  five- 
percent  transferee  shareholder  (as 
defined  in  paragraph  (c)(5)(ii)  of  this 
section);  or 

(B)  The  U.S.  person  is  a  five-percent 
transferee  shareholder  and  enters  into  a 
five-year  agreement  to  recognize  gain 
with  respect  to  the  U.S.  target  company 
stock  or  securities  it  exchanged  in  the 
form  provided  in  §  1.367(a)-3T(g);  and 

(iv)  The  active  trade  or  business  test 
(as  defined  in  paragraph  (c)(3)  of  this 
section)  is  satisfied. 

(2)  Ownership  presumption.  For 
purposes  of  paragraph  (c)(1)  of  this 
section,  persons  who  transfer  stock  or 
securities  of  the  U.S.  target  company  in 
exchange  for  stock  of  the  transferee 
foreign  corporation  are  presumed  to  be 
U.S.  persons.  This  presumption  may  be 
rebutted  in  accordance  with  paragraph  - 
(c)(7)  of  this  section. 

(3)  Active  trade  or  business  test — (i)  In 
general.  The  tests  of  this  paragraph 
(c)(3),  collectively  referred  to  as  the 
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active  trade  or  business  test,  are 
satisfied  if: 

(A)  The  transferee  foreign  corporation 
or  any  qualified  subsidiary  (as  defined 
in  paragraph  (c)(5)(vii)  of  this  section)  or 
any  qualified  partnership  (as  defined  in 
paragraph  (c)(5)(viii)  of  &is  section)  is 
engaged  in  an  active  trade  or  business 
outside  the  United  States,  within  the 
meaning  of  §  1.367(a)-2T(b)  (2)  and  (3), 
for  the  entire  36-month  period 
immediately  before  the  transfer; 

(B)  At  the  time  of  the  transfer,  neither 
the  transferors  nor  the  transferee  foreign 
corporation  (and,  if  applicable,  the 
qudified  subsidiary  or  qualified 
partnership  engaged  in  ^e  active  trade 
or  business)  have  an  intention  to 
substantially  dispose  of  or  discontinue 
such  trade  or  business;  and 

(C)  The  substantiality  test  (as  defined 
in  paragraph  (c)(3)(iii)  of  this  section)  is 
satisfied. 

(ii)  Special  rules.  For  purposes  of 
paragraphs  (c)(3)(i)  (A)  and  (B)  of  this 
section,  the  following  special  rules 
apply: 

(A)  The  transferee  foreign  corporation, 
a  qualified  subsidiary,  or  a  qualified 
partnership  will  be  considered  to  be 
engaged  in  an  active  trade  or  business 
for  the  entire  36-month  period 
preceding  the  exchange  if  it  acquires  at 
the  time  of,  or  any  time  prior  to,  the 
exchange  a  trade  or  business  that  has 
been  active  throughout  the  entire  36- 
month  period  preceding  the  exchange. 
This  special  rule  shall  not  apply, 
however,  if  the  acquired  active  trade  or 
business  assets  were  owned  by  the  U.S.. 
target  company  or  any  affiliate  (within 
the  meaning  of  section  1504(a)  but 
excluding  the  exceptions  contained  in 
section  1504(b)  and  substituting  “50 
percent”  for  “80  percent”  where  it 
appears  therein)  at  any  time  diuing  the 
36-month  period  prior  to  the 
acquisition.  Nor  will  this  special  rule 
apply  if  the  principal  purpose  of  such 
acquisition  is  to  satisfy  the  active  trade 
or  business  test. 

(B)  An  active  trade  or  business  does 
not  include  the  making  or  managing  of 
investments  for  the  accoimt  of  the 
transferee  foreign  corporation  or  any 
affiliate  (within  the  meaning  of  secticm 
1504(a)  but  excluding  the  exceptions 
contained  in  section  1504(b)  and 
substituting  “50  percent”  for  “80 
percent”  where  it  appears  therein). 

(This  paragraph  (c)(3)(ii)(B)  shall  not 
create  any  inference  as  to  the  scope  of 
§  1.367(a)-2T(b)  (2)  and  (3)  for  other 


transferee  foreign  corporation  is  at  least 
equal  to  the  fair  market  value  of  the  U.S. 
tarrat  company. 

(B)  Special  rules.  (1)  For  purposes  of 
paragraph  (c)(3)(iii)(A)  of  this  section, 
the  value  of  the  transferee  foreign 
corporation  shall  include  assets 
acquired  outside  the  ordinary  course  of 
business  by  the  transferee  foreign 
corporation  within  the  36-month  period 
preceding  the  exchange  only  if  eimer — 

(fl  Both — 

(A)  At  the  time  of  the  exchange,  such 
assets  or,  as  applicable,  the  proceeds 
thereof,  do  not  produce,  and  are  not 
held  for  the  production  of,  passive 
income  as  defihed  in  section  1296(b); 
and 

(B)  Such  assets  are  not  acquired  for 
the  principal  purpose  of  satisfying  the 
substantiality  test;  or 

(//)  Such  assets  consist  of  the  stock  of 
a  qualified  subsidiary  or  an  interest  in 
a  qualified  partnership.  See  paragraph 
(c)(3)(iii)(B)(2)  of  this  section. 

(2)  For  purposes  of  paragraph 
(c)(3)(iii)(A)  of  this  section,  the  value  of 
the  transferee  foreign  corporation  shall 
not  include  the.  value  of  the  stock  of  any 
qualified  subsidiary  or  the  value  of  any 
interest  in  a  qualified  partnership,  held 
directly  or  indirectly,  to  the  extent  that 
such  value  is  attributable  to  assets 
acquired  by  such  qualified  subsidiary  or 
partnership  outside  the  ordinary  course 
of  business  and  within  the  36-month 
period  preceding  the  exchange  unless 
those  assets  satisfy  the  requirements  in 
para^ph  (c)(3)(iii)(B)(l)  of  this  section. 

(3)  For  purposes  of  paragraph 
(c)(3)(iii)(A)  of  this  section.  the  value  of 
the  transferee  foreign  corporation  shall 
not  include  the  value  of  assets  received 
within  the  36-month  period  prior  to  the 
acquisition,  notwithstanding  the  special 
rule  in  paragraph  (c)(3)(iii)(B)(l)  of  this 
section,  if  such  assets  were  owned  by 
the  U.S.  target  company  or  an  affiliate 
(within  the  meaning  of  section  1504(a) 
but  without  the  exceptions  under 
section  1504(b)  and  substituting  “50 
percent”  for  “80  percent”  where  it 
appears  therein)  at  any  time  during  the 
36-month  period  prior  to  the 
transaction. 

(4)  Special  rules — (i)  Treatment  of 
partnerships.  For  purposes  of  this 
paragraph  (c),  if  a  partnership  (whether 
domestic  or  foreign)  owns  stock  or 
securities  in  the  U.S.  target  company  or 
the  trapsferee  foreign  corporation,  or 
transfers  stock  or  securities  in  an 
exchange  described  in  section  367(a), 


pu^oses.) 

(hi)  Substantiality  test — (A)  General 
rule.  A  transferee  foreign  corporation 
will  be  deemed  to  satisfy  the 
substantiality  test  if,  at  ffie  time  of  the 
transfer,  the  fair  market  value  of  the 


each  partner  in  the  partnership,  and  not 
the  partnership  itself,  is  treated  as 
owning  and  as  having  transferred,  or  as 
owning,  a  proportionate  share  of  the 


stock  or  securities.  See  §  1.367(a)- 
1T(c)(3). 


(ii)  Treatment  of  options.  For 
purposes  of  this  paragraph  (c),  one  or 
more  options  (or  an  interest  similar  to 
an  option)  will  be  treated  as  exercised 
and  thus  will  be  coimted  as  stock  for 
purposes  of  determining  whether  the 
50-percent  threshold  is  exceeded  or 
whether  a  control  group  exists  if  a 
principal  purpose  of  the  issuance  or  the 
acquisition  of  the  option  (or  other 
interest)  was  the  avoidance  of  the 
general  rule  contained  in  section 
367(a)(1). 

(iii)  U.S.  target  has  a  vestigial 
ownership  interest  in  transferee  foreign 
corporation.  In  cases  where, 
immediately  after  the  transfer,  the  U.S. 
target  company  dwns,  directly  or 
indirectly  (applying  the  attribution  rules 
of  sections  267(c)  (1)  and  (5)),  stock  of 
the  transferee  foreign  corporation,  that 
stock  will  not  in  any  way  be  taken  into 
account  (and,  thus,  will  not  be  treated 
as  outstanding)  in  determining  whether 
the  50-percent  threshold  imder 
paragraph  (c)(l)(i)  of  this  section  is 
exceeded  or  whether  a  control  group 
imder  paragraph  (c)(l)(ii)  of  this  section 
exists. 

(iv)  Attribution  rule.  Except  as 
otherwise  provided  in  this  section,  the 
rules  of  section  318,  as  modified  by  the 
rules  of  section  958(b)  shall  apply  for 
purposes  of  determining  the  ownership 
or  receipt  of  stock,  securities  or  other 
property  under  this  paragraph  (c). 

(5)  Definitions — (i)  Ownership 
statement.  An  ownership  statement  is  a 
statement,  signed  under  penalties  of 
perjury,  stating-— 

(A)  The  identity  and  taxpayer 
identification  number,  if  any,  of  the 
person  making  the  statement; 

(B)  That  the  person  making  the 
statement  is  not  a  U.S.  person  (as 
defined  in  paragraph  (c)(5)(iv)  of  this 
section); 

(C)  That  the  person  making  the 
statement  either — 

(1)  Owns  less  than  1  percent  of  the 
total  voting  power  and  total  value  of  a 
U.S.  target  company  the  stock  of  which 
is  described  in  Rule  13d-l(d)  of 
Regulation  13D  (17  CFR  240.13d-l(d)) 
(or  any  rule  or  regulation  to  generally 
the  same  efiect)  promulgated  by  the 
Securities  and  Exchange  Commission 
under  the  Securities  and  Exchange  Act 
of  1934  (15  use  78m),  and  such  person 
did  not  acquire  the  stock  with  a 
principal  purpose  to  enable  the  U.S. 
transferors  to  satisfy  the  requirement 
contained  in  paragraph  (c)(l)(i)  of  this 
section;  or 

(2)  Is  not  related  to  any  U.S.  person 
to  whom  the  stock  or  seemities  owned 
by  the  person  making  the  statement  are 
attributable  under  the  rules  of  section 
958(b),  and  did  not  acqviire  the  stock 
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with  a  principal  purpose  to  enable  the 
U.S.  transferors  to  satisfy  the 
requirement  contained  in  paragraph 
(c)(l)(i)  of  this  section; 

(D)  The  citizenship,  permanent 
residence,  home  address,  and  U.S. 
address,  if  any,  of  the  person  making  the 
statmnent;  and 

(E)  The  ownership  such  person  has 
(hy  voting  power  and  by  value)  in  the 
U.S.  target  company  prior  to  the 
exchange  and  the  amount  of  stock  of  the 
transferee  foreign  corporation  (by  voting 
power  and  value)  received  by  such 
person  in  the  exchange. 

(ii)  Five-percent  transferee 
shareholder.  A  tive-percent  transferee 
shareholder  is  a  person  that  owns  at 
least  five  percent  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  transferee  foreign 
corporation  immediately  after  the 
transfer  described  in  section  367(a)(1). 
For  special  rules  involving  cases  in 
which  stock  is  held  by  a  partnership, 
see  paragraph  (c)(4)(i)  of  this  section. 

(iii)  Five-percent  target  shareholder 
and  certain  other  5-percent 
shareholders.  A  five-percent  target 
shareholder  is  a  person  that  owns  at 
least  five  percent  of  either  the  total 
voting  power  or  the  total  value  of  the 
stock  of  the  U.S.  target  company 
immediately  prior  to  the  transfer 
described  in  section  367(a)(1).  If  the 
stock  of  the  U.S.  target  company  (or  any 
company  through  which  stock  of  the 
U.S.  target  company  is  owned  indirectly 
or  constructively)  is  described  in  Rule 
13d-l(d)  of  Regulation  13D  (17  CFR 
240.13d-l(d))  (or  any  rule  or  regulation 
to  generally  the  same  efiect), 
promulgated  by  the  Securities  and 
Exchange  Commission  under  the 
Securities  Exchange  Act  of  1934  (15 
use  78m),  then,  in  the  absence  of  actual 
knowledge  to  the  contrary,  the  existence 
or  absence  of  filings  of  Schedule  13-D 
or  13-G  (or  any  similar  schedules)  may 
be  relied  upon  for  purposes  of 
identifying  five-percent  target 
shareholders  (or  a  five-percent 
shareholder  of  a  corporation  which 
itself  is  a  five-percent  shareholder  of  the 
U.S.  target  company).  For  special  rules 
involving  cases  in  which  U.S.  target 
company  stock  is  held  by  a  partnership, 
see  paragraph  (c)(4)(i)  of  this  section. 

(iv)  U.S.  Person.  For  purposes  of  this 
section,  a  U.S.  person  is  defined  by 
reference  to  §  1.367(a)-lT(d)(l).  For 
application  of  the  rules  of  this  section 
to  stock  or  securities  owned  or 
transferred  by  a  partnership  that  is  a 
U.S.  person,  however,  see  paragraph 
(c)(4)(i)  of  this  section. 

(v)  U.S.  Transferor.  A  U.S.  transferor 
is  a  U.S.  person  (as  defined  in  paragraph 
(c)(5)(iv)  of  this  section)  that  transfers 


stock  or  securities  of  one  or  more  U.S. 
target  companies  in  exchange  for  stock 
of  the  transferee  foreign  corporation  in 
an  exchange  described  in  section  367. 

(vi)  Transferee  foreign  corporation.  A 
transferee  foreign  corporation  is  the 
foreign  corporation  whose  stock  is 
received  in  the  exchange  by  U.S. 
persons.' 

(vii)  Qualified  Subsidiary.  A  qualified 
subsidiary  is  a  foreign  corporation 
whose  stock  is  at  least  80-percent 
owned  (by  total  voting  power  and  total 
value),  directly  or  indirectly,  by  the 
transferee  foreign  corporation.  However, 
a  corporation  will  not  be  treated  as  a 
qualified  subsidiary  if  it  was  affiliated 
wdth  the  U.S.  target  company  (within 
the  meaning  of  section  1504(a)  but 
without  the  exceptions  under  section 
1504(b)  and  substituting  “50  percent” 
for  “80  percent”  where  it  appears 
therein)  at  any  time  during  the  36- 
month  period  prior  to  the  transfer.  Nor 
will  a  corporation  be  treated  as  a 
qualified  subsidiary  if  it  was  acquired 
by  the  transferee  foreign  corporation  at 
any  time  during  the  36-month  period 
prior  to  the  transfer  for  the  principal 
purpose  of  satisfying  the  active  trade  or 
business  test,  including  the 
substantiality  test. 

(viii)  Qualified  partnership.  (A) 
Except  as  provided  in  paragraph 
(c)(5)(viii)(B)  or  (C)  of  this  section,  a 
qualified  partnership  is  a  partnership  in 
which  the  transferee  foreign 
corporation — 

(2)  Has  active  and  substtmtial 
management  functions  as  a  partner  with 
regard  to  the  partnership  business;  or 

(2)  Has  an  interest  representing  a  25 
percent  or  greater  interest  in  the 
partnership’s  capital  and  profits. 

(B)  A  partnersnip  is  not  a  qualified 
partnership  if  the  U.S.  target  company 
or  any  affiliate  of  the  U.S.  target 
company  (within  the  meaning  of  section 
1504(a)  but  without  the  exceptions 
under  section  1504(b)  and  substituting 
“50  percent”  for  “80  percent”  where  it 
appears  therein)  held  a  5  percent  or 
greater  interest  in  the  partnership’s 
capital  and  profits  at  any  time  during 
the  36-month  period  prior  to  the 
transfer. 

(C)  A  partnership  is  not  a  qualified 
partnership  if  the  transferee  foreign 
corporation’s  interest  was  acquir^-by 
that  coiporation  at  any  time  during  the 
36-month  period  prior  to  the  transfer  for 
the  principal  purpose  of  satisfying  the 
active  trade  or  business  test,  including 
the  substantiality  test. 

(6)  Repbrting  requirements  of  U.S. 
target  company,  (i)  In  order  for  a  U.S. 
person  that  transfers  stock  or  securities 
of  a  domestic  corporation  to  qualify  for 
the  exception  provided  by  this 


paragraph  (c)  to  the  general  rule  under 
section  367(a)(1),  in  cases  where  10 
percent  or  more  of  the  total  voting 
power  or  the  total  value  of  the  st(^  of 
the  U.S.  target  company  is  transferred 
by  U.S.  persons  in  the  transaction,  the 
U.S.  target  company  must  comply  with 
the  reporting  requirements  contained  in 
this  paragraph  (c)(6).  'The  U.S.  target 
company  must  attach  to  its  timely  filed 
U.S.  income  tax  return  for  the  taxable 
year  in  which  the  transfer  occurs  a 
statement  titled  “Section  367(a) — 
Reporting  of  Cross-Border  Transfer 
Under  Reg.  §  1.367(a)-3(c)(6),”  signed 
under  penalties  of  perjury  by  an  officer 
of  the  corporation  to  the  best  of  the 
officer’s  Imowledge  and  belief, 
disclosing  the  following  information — 

(A)  A  description  of  tne  transaction  in 
which  a  U.S.  person  or  persons 
transferred  stock  or  securities  in  the 
U.S.  target  company  to  the  transferee 
foreign  corporation  in  a  transfer 
otherwise  subject  to  section  367(a)(1); 

(B)  The  amount  (specified  as  to  the 
percentage  of  the  total  voting  power  and 
the  total  value)  of  stock  of  the  transferee 
foreign  corporation  received  in  the 
transaction,  in  the  aggregate,  by  persons 
who  transferred  stock  or  securities  of 
the  U.S.  target  company.  For  additional 
information  that  may  be  required  to 
rebut  the  ownership  presumption  of 
paragraph  (c)(2)  of  this  section  in  cases 
where  more  than  50  percent  of  either 
the  total  voting  power  or  the  total  value 
of  the  stock  of  the  transferee  foreign 
corporation  is  received  in  the 
transaction,  in  the  aggregate,  by  persons 
who  transferred  stock  or  securities  of 
the  U.S.  target  company,  see  paragraph 
(c)(7)  of  this  section; 

(C)  The  amoimt  (if  any)  of  transferee 
foreign  corporation  stock  owned 
directly  or  indirectly  (applying  the 
attribution  rules  of  sections  267(c)  (1) 
and  (5))  immediately  after  the  exchange 
by  the  U.S.  target  company; 

(D)  A  statement  that  there  is  no 
control  group  within  the  meaning  of 
paragraph  (c)(l)(ii)  of  this  section; 

(E)  A  list  of  U.S.  persons  who  are 
officers,  directors  or  five-percent  target 
shareholders  and  the  percentage  of  the 
total  voting  power  and  the  total  value  of 
the  stock  of  the  transferee  foreign 
corporation  owned  by  such  persons 
both  immediately  before  and 
immediately  after  the  transaction;  and 

(F)  A  statement  that  includes  the 
following — 

(2)  A  statement  that  the  active  trade 
or  business  test  described  in  paragraph 
(c)(3)  of  this  sectiori  is  satisfied  by  the 
transferee  foreign  corporation  and  a 
description  of  such  business; 

(2)  A  statement  that  on  the  day  of  the 
transaction,  there  was  no  intent  on  the 
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part  of  the  transferee  foreign  corporation 
(or  its  qualified  subsidiary,  if  relevant) 
or  the  transferors  of  the  transferee 
foreign  corporation  (or  qualified 
subsidiary,  if  relevant)  to  substantially 
discontinue  its  active  trade  or  business; 
and 

(3)  A  statement  that  the  substantiality 
test  described  in  paragraph  (c)(3)(iii)  of 
this  section  is  satisfied,  and 
documentation  that  such  test  is 
satisfied,  including  the  value  of  the 
transferee  foreign  corporation  and  the 
value  of  the  U.S.  target  company  on  the 
day  of  the  transfer,  and  either  one  of  the 
following — 

(i)  A  statement  demonstrating  that  the 
value  of  the  transferee  foreign 
corporation  36  months  prior  to  the 
acquisition,  plus  the  value  of  any  assets 
described  in  paragraph  (c)(3)(iii)(B)  of 
this  section  (including  stock)  acquired 
by  the  transferee  foreign  corporation 
within  the  36-month  period,  less  the 
amount  of  any  liabilities  acquired 
during  that  period,  exceeds  the  value  of 
the  U.S.  target  company  on  the 
acquisition  date;  or 

(ii)  A  statement  demonstrating  that 
the  value  of  the  transferee  foreign 
corporation  on  the  date  of  the 
acquisition,  reduced  by  the  value  of  any 
assets  not  described  in  paragraph 
(c)(3)(iii)(B)  of  this  section  (including 
stock)  acquired  by  the  transferee  foreign 
corporation  within  the  36-month  period, 
exceeds  the  value  of  the  U.S.  target 
company  on  the  date  of  the  acquisition. 

(ii)  For  purposes  of  this  paragraph 
(c)(6),  an  income  tax  return  will  be 
considered  timely  filed  if  such  return  is 
Hied,  together  with  the  statement 
required  by  this  paragraph  (c)(6),  on  or 
before  the  last  date  for  filing  a  Federal 
income  tax  return  (taking  into  account 
any  extensions  of  time  therefor)  for  the 
taxable  year  in  which  the  transfer 
occurs.  If  a  return  is  not  timely  filed 
within  the  meaning  of  this  paragraph 
(c)(6),  the  District  Director  may  make  a 
determination,  based  on  all  facts  and 
circumstances,  that  the  taxpayer  had 
reasonable  cause  for  its  failure  to  file  a 
timely  filed  return  and,  if  such  a 
determination  is  made,  the  requirement 
contained  in  this  paragraph  (c)(6)  shall 
be  waived. 

(7)  Ownership  statements.  To  rebut 
the  ownership  presumption  of 
par^aph  (c)(2)  of  this  section,  the  U.S. 
target  company  must  obtain  ownership 
statements  (described  in  paragraph 
(c)(5)(i)  of  this  section)  from  a  sufficient 
number  of  persons  that  transfer  U.S. 
target  company  stock  or  securities  in  the 
transaction  that  are  not  U.S.  persons  to 
demonstrate  that  the  50-percent 
threshold  of  paragraph  (c)(l)(i)  of  this 
section  is  not  exceeded.  In  addition,  the 


U.S.  target  company  must  attach  to  its 
timely  filed  U.S.  income  tax  return  (as 
described  in  paragraph  (c)(6)(ii)  of  this 
section)  for  the  taxable  year  in  which 
the  transfer  occurs  a  statement,  titled 
“Section  367(a) — Compilation  of 
Ownership  Statements  Under  Reg. 

§  1.367(a)-3(c),”  signed  under  penalties 
of  perjury  by  an  officer  of  the 
corporation,  disclosing  the  following 
information; 

(i)  The  amount  (specified  as  to  the 
percentage  of  the  total  voting  power  and 
the  total  value)  of  stock  of  the  transferee 
foreign  corporation  received,  in  the 
agepre^te,  by  U.S.  transferors; 

(ii)  The  amoimt  (specified  as  to  the 
percentage  of  total  voting  power  and 
total  value)  of  stock  of  the  transferee 
foreign  corporation  received,  in  the 
aggregate,  by  foreign  persons  that  filed 
ownership  statements; 

(iii)  A  summary  of  the  information 
tabulated  from  the  ownership 
statements,  includine — 

(A)  The  names  of  me  persons  that 
filed  ownership  statements  stating  that 
they  are  not  U.S.  persons; 

(B)  The  countries  of  residence  and 
citizenship  of  such  persons;  and 

(C)  Each  of  such  person’s  ownership 
(by  voting  power  and  by  value)  in  the 
U.S.  target  company  prior  to  the 
exchange  and  the  amount  of  stock  of  the 
transferee  foreign  corporation  (by  voting 
power  and  value)  received  by  such 
persons  in  the  exchange. 

(8)  Certain  transfers  in  connection 
with  performance  of  services.  Section 
367(a)(1)  shall  not  apply  to  a  domestic 
corporation’s  transfer  of  its  own  stock  or 
securities  in  connection  with  the 
performance  of  services,  if  the  transfer 
is  considered  to  he  to  a  foreign 
corporation  solely  by  reason  of  §  1.83- 
6(d)(1). 

(9)  Private  letter  ruling  option.  The 
Internal  Revenue  Service  may,  in 
limited  circumstances,  issue  a  private 
letter  ruling  to  permit  the  taxpayer  to 
qualify  for  an  exception  to  the  general 
rule  under  section  367(a)(1)  if— 

(i)  A  taxpayer  is  unable  to  satisfy  all 
of  the  requirements  of  paragraph  (c)(3l 
of  this  section  relating  to  the  active 
trade  or  business  test  of  paragraph 
(c)(l)(iv)  of  this  section,  but  such 
taxpayer  meets  all  of  the  other 
requirements  contained  in  paragraphs 
(c)(l)(i)  through  (c)(l)(iii)  of  this  section, 
and  such  taxpayer  is  substantially  in 
compliance  wiUi  the  rules  set  forth  in 
paragraph  (c)(3)  of  this  section;  or 

(iij  A  taxpayer  is  unable  to  satisfy  any 
requirement  of  paragraph  (c)(1)  of  this 
section  due  to  the  application  of 
paragraph  (c)(4)(iv)  of  this  section. 
Notwithstanding  the  preceding 
sentence,  in  no  event  will  the  Internal 


Revenue  Service  rule  on  the  issue  of 
whether  the  principal  purpose  of  an 
acquisition  was  to  satisfy  the  active 
trade  or  business  test,  including  the 
substantiality  test. 

(10)  Examples.  This  paragraph  (c) 
may  be  illustrated  by  the  following 
examples: 

Example  1.  Ownership  presumption,  (i)  FC, 
a  foreign  corporation,  issues  51  percent  of  its 
stock  to  the  shareholders  of  S,  a  domestic 
corporation,  in  exchange  for  their  S  stock,  in 
a  transaction  described  in  section  367(a)(1). 

(11)  Under  paragraph  (c)(2)  of  this  section, 
all  shareholders  of  S  who  receive  stock  of  FC 
in  the  exchange  are  presumed  to  be  U.S. 
persons.  Unless  this  ownership  presumption 
is  rebutted,  the  condition  set  forth  in 
paragraph  (c)(l)(i)  of  this  section  will  not  be 
satisfied,  and  the  exception  in  paragraph 
(c)(1)  of  this  section  will  not  be  available.  As 
a  result,  all  U.S.  persons  that  transferred  S 
stock  will  recognize  gain  on  the  exchange.  To 
rebut  the  ownership  presumption,  S  must 
comply  with  the  reporting  requirements 
contained  in  paragraph  (c)(6)  of  this  section, 
obtaining  ownership  statements  (described  in 
paragraph  (c)(5)(i)  of  this  section)  from  a 
sufficient  number  of  non-U.S.  persons  who 
received  FC  stock  in  the  exchange  to 
demonstrate  that  the  amount  of  FC  stock 
received  by  U.S.  persons  in  the  exchange 
does  not  exceed  50  percent. 

Example  2.  Filing  of  Gain  Recognition 
Agreement,  (i)  The  facts  are  the  same  as  in 
Example  1,  except  that  FC  issues  only  40 
percent  of  its  stock  to  the  shareholders  of  S 
in  the  exchange.  FC  satisfies  the  active  trade 
or  business  test  of  paragraph  (c)(l)(iv)  of  this 
section.  A,  a  U.S.  person,  owns  10  percent  of 
S’s  stock  immediately  before  the  transfer.  All 
other  shareholders  of  S  own  less  than  five 
percent  of  its  stock.  None  of  S’s  officers  or 
directors  owns  any  stock  in  FC  immediately 
after  the  transfer.  A  will  own  15  percent  of 
the  stock  of  FC  immediately  after  the  transfer, 
4  percent  received  in  the  exchange,  and  the 
balance  being  stock  in  FC  that  A  owned  prior 
to  and  independent  of  the  transaction.  No  S 
shareholder  besides  A  owns  five  percent  or 
more  of  FC  immediately  after  the  transfer. 

The  reporting  requirements  under  paragraph 
(c)(6)  of  this  section  are  satisfied. 

(ii)  The  condition  set  forth  in  paragraph 
(c)(l)(i)  of  this  section  is  satisfied  because, 
even  after  application  of  the  presumption  in 
paragraph  (c)(2)  of  this  section,  U.S. 
transferors  could  not  receive  more  than  50 
percent  of  FC’s  stock  in  the  transaction. 

There  is  no  control  group  because  five- 
percent  target  shareholders  and  officers  and 
directors  of  S  do  not,  in  the  aggregate,  own 
more  than  50  percent  of  the  stock  of  FC 
immediately  after  the  transfer  (A,  the  sole 
five-percent  target  shareholder,  owns  15 
percent  of  the  stock  of  FC  immediately  after 
the  transfer,  and  no  officers  or  directors  of  S 
own  any  stock  of  FC  immediately  after  the 
transfer).  Therefore,  the  condition  set  forth  in 
paragraph  (c)(l)(ii)  of  this  section  is  satisfied. 
The  facts  assume  that  the  condition  set  forth 
in  paragraph  (c)(l)(iv)  of  this  section  is 
satisfied.  Thus,  U.S.  persons  that  are  not  five- 
percent  trmisferee  shareholders  will  not 
recognize  gain  on  the  exchange  of  S  shares 
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for  FC  shares.  A,  a  five-percent  transferee 
shareholder,  will  not  he  required  to  include 
in  income  any  gain  realized  on  the  exchange 
in  the  year  of  the  transfer  if  he  files  a  5-year 
gain  recognition  agreement  (GRA)  and 
complies  with  section  6038B. 

Example  3.  Control  Group,  (i)  The  fects  are 
the  same  as  in  Example  2,  except  that  B, 
another  U.S.  person,  is  a  5-percent  target 
shareholder,  owning  25  percent  of  S’s  stock 
iimnediately  before  the  transfer.  B  owns  40 
percent  of  the  stock  of  FC  inunediately  after 
the  transfer,  10  percent  received  in  the 
exchange,  and  the  balance  being  stock  in  FC 
that  B  owned  prior  to  and  independent  of  the 
transaction. 

(ii)  A  control  group  exists  because  A  and 
B,  each  a  five-percent  target  shareholder 
within  the  meaning  of  paragraph  (c)(5)(iii)  of 
this  section,  together  own  more  than  50 
percent  of  FC  irrunediately  after  the  transfer 
(coimting  both  stock  received  in  the 
exchange  and  stock  owned  prior  to  and 
independent  of  the  exchange).  As  a  result, 
the  condition  set  forth  in  paragraph  (c)(l)(ii) 
of  this  section  is  not  satisfied,  and  all  U.S. 
persons  (not  merely  A  and  B)  who  transferred 
S  stock  will  recognize  gain  on  the  exchange. 

Example  4.  Partnerships,  (i)  The  fects  are 
the  same  as  in  Example  3.  except  that  B  is 
a  partnership  (domestic  or  foreign)  that  has 
five  equal  partners,  only  two  of  whom,  X  and 
Y,  are  U.S.  persons.  Under  paragraph  (c)(4)(i) 
of  this  section,  X  and  Y  are  treated  as  the 
owners  and  transferors  of  5  percent  each  of 
the  S  stock  owned  and  transferred  by  B  and 
as  owners  of  8  percent  each  of  the  FC  stock 
owned  hy  B  immediately  after  the  transfer. 
U.S.  persons  that  are  five-percent  target 
shareholders  thus  own  a  total  of  31  percent 
of  the  stock  of  FC  immediately  after  the 
transfer  (A’s  15  percent,  plus  X’s  8  percent, 
plus  Y’s  8  percent). 

(ii)  Because  no  control  group  exists,  the 
condition  in  paragraph  (c)(l)(ii)  of  this 
section  is  satisfied.  The  conditions  in 
paragraphs  (c)(l)(i)  and  (iv)  of  this  section 
also  are  satisfied.  Thus,  U.S.  persons  that  are 
not  five-percent  transferee  shareholders  will 
not  recognize  gain  on  the  exchange  of  S 
shares  for  FC  shares.  A,  X,  and  Y,  each  a  five- 
percent  transferee  shareholder,  will  not  be 
required  to  include  in  income  in  the  year  of 
the  transfer  any  gain  realized  on  the 
exchange  if  they  file  5-year  GRAs  and  comply 
with  section  6038B. 

(11)  Effective  date.  This  paragraph  (c) 
applies  to  transfers  occurring  after 
January  29, 1997.  However,  taxpayers 
may  elect  to  apply  this  section  in  its 
entirety  to  alLtransfers  occurring  after 
April  17, 1994,  provided  that  the  statute 
of  limitations  of  the  affected  tax  year  or 
years  is  open. 

(d)  Transfers  of  stock  or  securities  of 
foreign  corporations.  For  guidance,  see 
Notice  87-85  (1987-2  C.B.  395).  See 

§  601.601(d)(2)  of  this  diapter. 

(e)  throu^  Oi)  [Reserved].  For  further 
guidance,  see  §  1.367(a)-3T(e)  through 
(h). 

Par.  3.  In  §  1.367(a)-3T,  paragraphs 
(a),  (c)  and  (d)  are  revised  to  read  as 
follows: 


§1.367(a)-3T  Treatment  of  transfers  of 
stock  or  securities  to  foreign  corporations 
(temporary). 

(a)  [Reserved].  For  further 
information,  see  §  1.367(a)-3(a). 

***** 

(c)  and  (d)  [Reserved].  For  further 
information,  see  §  1.367(a>-3(c)  and  (d). 

*  *  *  *  * 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  for  citation  for 
part  602  continues  to  read  as  follows: 
Authority:  26  U.S.C.  7805. 

Par.  5.  Section  602.101,  paragraph  (c) 
is  amended  by  revising  the  entry  for 
1.367(a)-3T  and  adding  an  entry  to  the 
table  in  niunerical  order  to  read  as 
follows: 

§  602.1 01  OMB  Control  numbers. 
***** 

(c)  *  *  * 


CFR  part  or  section  where 
identified  and  described 


Current 
OMB  con¬ 
trol  No. 


1.367(a)-3 .  1545-0026 

1545-1478 

1.367(a)-3T  .  1545-0026 


Margaret  Milner  Richardson, 

Commissioner  of  Internal  Revenue. 

Approved:  December  11, 1996. 

Donald  C.  Lubick, 

Assistant  Secretary  of  the  Treasury. 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division 

Office  of  the  Secretary 

29  CFR  Parts  1  and  5 

Procedures  for  Predetermination  of 
Wage  Rates  (29  CFR  Part  1);  Labor 
Standards  Provisions  Applicabie  to 
Contracts  Covering  Federally  Financed 
and  Assisted  Construction  and  to 
Certain  Nonconstruction  Contracts  (29 
CFR  Part  5) 

AGENCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Office  of  the  Secretary,  Labor. 

ACTION:  Final  rule. 


SUMMARY:  This  document  adopts  as  a 
final  rule  the  ccmtinued  suspension  of 
the  regulations  previously  issued  under 
the  Davis-Bacon  and  Related  Acts  at  29 
CFR  1.7(d),  29  CFR  5.2(n)(4),  and  29 
CFR  5.5(a)(l)(ii)  and  suspended  at  58  FR 
58954  (Nov.  5, 1993),  while  the 
Department  conducts  additional 
rulemaking  proceedings  to  determine 
whether  huffier  amendments  should  be 
made  to  those  regulations.  These 
regulations  govern  the  employment  of 
"semi-skilled  helpers"  on  federally- 
financed  and  federally-assisted 
construction  contracts  subject  to  the 
prevailing  wage  standards  of  the  Davis- 
Bacon  and  Related  Acts  (DBRA). 
EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Gross,  Director,  Office  of 
Wage  Determinations,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3028,  200  (institution 
Avenue,  NW,  Washington,  DC  20210. 
Telephone  (202)  219-8353.  (This  is  not 
a  toll-hee  niunber.) 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements  and 
does  not  modify  any  existing 
requirements.  Thus,  the  rule  contains  no 
reporting  or  recordkeeping  requirements 
subject  to  the  Paperwork  Reduction  Act 
of  1995. 

n.  Background 

On  May  28, 1982,  the  Department 
published  revised  final  regulations,  29 
CFR  Part  1,  Procediues  for 
Predetermination  of  Wage  Rates,  and  29 
CFR  Part  5,  Subpart  A — Davis-Bacon 
and  Related  Acts  Provisions  and 
Procedureii  (47  FR  23644  and  23658, 
respectively),  which,  among  other 
things,  would  have  allowed  contractors 
to  use  semi-skilled  helpers  on  Davis- 
Bacon  projects  at  wages  lower  than 
those  paid  to  skilled  joiuneymen, 
wherever  the  helper  classification,  as 
defined  in  the  regulations,  was 
"identifiable”  in  the  area.  These  rules 
represented  a  reversal  of  a  longstanding 
Department  of  Labor  practice  by 
allowing  some  overlap  between  the 
duties  of  helpers  and  the  duties  of 
journeymen  and  laborers.  To  protect 
against  possible  abuse,  a  provision  was 
include  limiting  the  number  of  helpers 
which  could  be  used  on  a  covered 
project  to  a  maximum  of  two  helpers  for 
every  three  journeymen.  See  29  CFR 
1.7(d),  29  CFR  5.2(n)(4),  29  (3FR 
5.5(a)(l)(ii)(A),  and  29  CFR  5.5(a)(4)(iv) 
(1982). 
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As  a  result  of  a  lawsuit  brought  by  the 
Building  and  Construction  Trades 
Department,  AFL-CIO,  and  a  number  of 
individual  unions,  implementation  of 
the  regulations  was  enjoined.  Building 
and  Construction  Trades  Department. 
AFL-CIO,  et  al.  v.  Donovan,  et  al.,  553 
F.  Supp.  352  (D.D.C.  1982).  The  U.S. 
Courts  of  Appeals  for  the  District  of 
Columbia  issued  a  decision  upholding 
the  Department’s  authority  to  allow 
increased  use  of  helpers  and  approving 
the  regulatory  definition  of  a  helper’s 
duties,  but  struck  down  the  provision 
for  issuing  a  helper  wage  rate  where 
helpers  were  “identiHable,”  thereby 
requiring  a  modification  to  the 
regulations  to  provide  that  a  helper 
classification  be  “prevailing”  in  the, area 
before  it  may  be  used.  Building  and 
Construction  Trades  Department,  AFL- 
CIO,  et  al.,  V.  Donovan,  et  al.,  712  F.2d 
611  (D.C.  Cir.  1983),  cert,  denied,  464 
U.S.  1069  (1984), 

Following  a  new  roimd  of  notic^and- 
comment  rulemaking,  DOL  published  a 
final  rule  in  the  Federal  Register  (54  FR 
4234)  on  January  27, 1989,  to  add  the 
requirement  that  the  use  of  a  particular 
helper  classification  must  prevail  in  an 
area  in  order  to  be  recognized,  and  to 
define  the  circumstances  in  which  the 
use  of  helpers  would  be  deemed  to 
prevail.  (54  FR  4234).  Following  the 
Court’s  lifting  of  the  injunction  by  Order 
dated  September  24, 1990,  the 
Department  published  a  Federal 
Register  notice  on  December  4, 1990, 
implementing  the  helper  regulations 
effective  February  4, 1991  (55  FR 
50148). 

In  April  1991,  Congress  passed  the 
Dire  Emergency  Supplemental 
Appropriations  Act  of  1991,  Public  Law 
102-27  (105  Stat.  130),  which  was 
signed  into  law  on  April  10,  1991. 
Section  303  of  Public  Law  102-27  (105 
Stat.  152)  prohibited  the  Department  of 
Labor  fi-om  spending  any  funds  to 
implement  or  administer  the  helper 
regulations.  In  support  of  the 
prohibition.  Chairman  Ford  of  the 
House  Education  and  Labor  Committee 
stated  that  “Congress  should  insist  that 
the  administration  recognize  that 
authorizing  legislation  is  the  only 
appropriate  vehicle  for  dealing  with 
fundamental  changes  in  the  operation  of 
the  Davis-Bacon  Act.”  In  compliance 
with  the  Congressional  directive,  the 
Department  did  not  implement  or 
administer  the  helper  regulations  for  the 
remainder  of  fiscal  year  1991. 

-  After  fiscal  year  1991  concluded  and 
subsequent  continuing  resolutions 
expired,  a  new  appropriations  act  was 
passed  which  did  not  include  a  ban 
restricting  the  implementation  of  the 
helper  regulations.  The  E)epartment 


issued  All  Agency  Memorandum  No. 

161  on  January  29, 1992,  instructing  the 
contracting  agencies  to  include  the 
helper  contract  clauses  in  contracts  for 
which  bids  were  solicited  or 
negotiations  were  concluded  after  that 
date. 

During  the  course  of  the  ongoing 
litigation  in  this  matter,  the  U.S.  Court 
of  Appeals  for  the  District  of  Columbia 
(by  decision  dated  April  21, 1992) 
upheld  the  rule  defining  the 
circumstances  in  which  helpers  would 
be  found  to  prevail  and  the  remaining 
helper  provisions,  but  invalidated  the 
provision  of  the  regulations  that 
prescribe  a  maximum  ratio  governing 
the  use  of  helpers  [Building  and 
Construction  Trades  Department,  AFL- 
CIO  V,  Martin.  961  F.2d  269  (D.C.  Cir. 
1992)).  To  comply  with  this  ruling,  on 
June  26, 1992,  the  Department  issued  a 
Federal  Register  notice  removing  the  ^ 
ratio  provision  at  29  CFR  5.5(a)(4)(iv) 
from  the  Code  of  Federal  Regulations. 

(57  FR  28776). 

Subsequently,  Section  103  of  the  1994 
Department  of  Labor  Appropriations 
Act,  Public  Law  102-112,  prohibited  the 
Department  of  Labor  fi'om  expending 
funds  to  implement  or  administer  the 
helper  regulations  during  fiscal  year 
19^.  Accordingly,  on  November  5, 
1993,  the  Department  published  a 
Federal  Register  notice  (58  FR  58954) 
suspending  the  helper  regulations  and 
reinstituting  the  Department’s  prior 
policy  regarding  the  use  of  helpers.  The 
1995  Department  of  Labor 
Appropriations  Act  again  barred  the 
Department  form  expending  funds  to 
implement  the  helper  regulations 
(Swtion  102,  Public  Law  103-333);  this 
prohibition  extended  midway  through 
fiscal  1996  through  several  continuing 
resolutions.  There  was  no  such 
prohibition  in  the  Department  of  Labor’s 
Appropriations  Act  for  the  remainder  of 
fiscal  1996,  Public  Law  104-134,  signed 
into  law  by  President  Clinton  on  April 
26, 1996,  of  for  fiscal  1997. 

On  August  2, 1996,  the  Department 
published  in  the  Federal  Register  (61 
FR  40366)  a  proposal  td  continue  the 
suspension  of  the  helper  regulations 
previously  issued  while  the  Department 
conducts  additional  rulemaking 
proceedings  to  determine  whether 
further  amendments  should  be  made  to 
those  regulations.  Public  comments 
were  invited  for  30  days. 

In  response  to  this  proposal,  the 
Department  received  forty-seven 
comments,  including  submissions  by 
the  Associate  Builders  and  Contractors, 
Inc.  (ABC),  the  Associated  General 
Contractors  of  America  (AGC),  the 
National  Association  of  Home  Builders 
(NAHB),  the  Coalition  to  Repeal  the 


Davis-Bacon  Act  (CRDBA),the  National 
Alliance  for  Fair  Contracting,  the 
American  Subcontractors  Association, 
the  American  Society  of  Civil  Engineers 
(ASCE),  the  Building  and  Construction 
Trades  Department,  AFL-QO  (BCTD), 
the  Sheet  Metal  Workers’  International 
Association,  and  the  Laborers’ 
International  Union  of  North  America 
(LiUNA),  individual  contractors,  local 
chapters  of  unions  and  industry 
associations,  and  individuals. 

Summary  of  Comments  and  Discussion 

Among  the  many  comments  received 
by  the  Department,  relatively  few 
directly  addressed  the  issue  of  whether 
the  Department  should  continue  the 
suspension  of  the  helper  regulations 
temporarily  while  it  engages  in 
rulemaking  on  possible  amendments  to 
those  regulations.  The  bulk  of  the 
comments  focused  on  the  merits  of 
flaws  of  the  substance  of  the  underlying 
helper  regulations  themselves,  or  on  the 
factors  that  led  the  Department  to 
consider  amending  the  regulations. 

The  issue  addressed  by  the  proposal, 
however,  is  not  whether  the  Secretary 
should  or  should  not  repeal  or  amend 
the  helper  regulations  for  the  reasons  set 
forth  in  the  NPRM.  I'hose  are  issues  that 
will  be  fully  explored  in  an  upcoming 
notice  of  prdposed  rulemaking 
proceeding  concerning  the  substantive 
aspects  of  the  helper  regulations. 
However,  because  the  Secretary’s 
decision  to  seek  public  comments  on 
whether  the  helper  regulations  should 
continue  to  be  suspended  pending  the 
outcome  of  the  substantive  rulemaking 
proceedings  is  obviously  intertwined 
with  his  conclusion  that  the  helper 
regulations  need  to  be  reexamined,  we 
discuss  below  both  categories  of 
comments,  beginning  with  those  that 
address  the  proposed  temporary 
suspension. 

Comments  Concerning  the  Proposed 
Temporary  Continuation  of  the 
Suspension 

The  Department  expressed  its  concern 
in  the  NPRM  that  implementing  the 
regulations  immediately,  during  the 
pendency  of  rulemaking  to  consider 
amending  the  regulations,  could  create 
disruption  and  uncertainty  for  both  the 
federal  contracting  community  and  the 
federal  agencies.  In  light  of  the  length  of 
time  it  would  take  to  fully  implement 
the  regulations  so  that  helpers  could 
actually  be  used  on  federal  construction, 
and  given  that  shortly  after  the 
regulations  would  be  come  effective  the 
regulations  could  change,  the 
Department  requested  specific  comment 
on  whether  continuing  the  suspension 
during  rulemaking  would  be  advisable. 
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Three  comments  were  received  that 
directly  addressed  this  issue.  The  BCTD 
agreed  with  the  Department,  stating  that 
the  “proposed  rule  is  the  most  prudent 
and  responsible  action  under  the 
circumstances”  to  “avoid  the  disruption 
and  uncertainty  that  implementation  of 
the  current  ‘helper’  regulations  would 
cause  during  the  short  period  of  time 
that  it  will  take  to  complete  formal 
rulemaking.” 

On  the  other  hand,  the  AGC  disagreed 
that  implementation  would  be  short¬ 
term  or  would  create  unwarranted 
disruption.  It  also  disagreed  with  the 
Department  as  to  how  long  it  would 
actually  take  to  implement  the 
regulations  if  the  suspension  were  lifted 
immediately.  The  AGC  noted  that  when 
the  ratio  provision  was  withdrawn  by 
the  Department  in  June  1992,  the 
General  Services  Administration 
published  a  rule  amending  the  FAR  and 
DFAR  in  September  1992.  The  AGC 
claims  that  since  those  amendments 
have  been  suspended,  not  withdrawn, 
“there  is  no  reason  to  believe  that 
delays,  if  any,  would  be  more  than 
minimal.”  The  AGC  also  stated  that 
“there  is  no  reason  to  believe  that 
additional  ‘substantive  rulemaking’  will 
be  completed,  and  implementation 
initiated,  within  one  year.” 

The  ABC  in  its  comments  did  not 
directly  address  this  issue,  but  rather 
asserted: 

While  engaging  in  this  predetermined 
rulemaking,  the  agency  thinks  it  will  take  too 
long  (60  days)  to  implement  the  existing 
regulations  and  that  this  will  disrupt  public 
bidding  practices.  (In  other  words,  the 
government  should  not  be  allowed  to  save 
money  in  its  construction  projects,  or  to 
recognize  prevailing  practices,  where  the 
savings  will  not  be  of  long  duration.) 

First,  the  Department  believes  that  it 
would  take  substantially  longer  than  60 
days  to  fully  implement  the  helper 
regulations.  This  view  is  fully  supported 
by  the  Department’s  past  experience 
with  the  helper  regulations.  If  the 
Department  were  to  begin 
implementation  of  the  suspended  rule 
immediately,  the  rule  itself  would 
provide  a  60-day  effective  date  to  allow 
I  affected  parties  time  to  come  into 

I  compliance,  and  would  apply  only  to 

I  contracts  for  which  bids  are  advertised 

or  negotiations  concluded  after  that 
date.  Bid  solicitations  to  which  the 
I  regulations  will  apply  must  be 

I  advertised  for  at  least  30-60  days  before 

a  contract  is  awarded.  Thus,  following 
the  effective  date  of  the  regulations 
1  there  will  be  another  30  to  60  days 

I  before  contracts  potentially  containing 

I  helper  contract  clauses  could  be  signed. 

Conforming  changes  in  government 
I  procurement  regulations  (the  “FAR” 


and  “DFAR”)  and  standard  contract 
forms  would  also  be  needed,  a  process 
which  has  sometimes  taken  several 
months.  Amendments  to  the  FAR  and 
DFAR  following  the  Department’s  1992 
notice  of  implementation  had  sixty-day 
effective  dates.  As  noted  previously  in 
the  NPRM,  when  the  Department 
implemented  the  helper  rule  in  January 
1992,  conforming  changes  in  the  FAR 
and  DFAR  did  not  actually  become 
effective  until  November  1992, 
approximately  ten  months  after  the 
Department  issued  its  notice 
implementing  the  rule.  The  AGC 
correctly  notes  that  these  changes  to  the 
FAR  and  DFAR  also  included 
amendments  necessitated  by  the 
Department’s  June  1992  final  rule. 

Furthermore,  a  contractor  can  use 
helpers  in  accordance  with  the  helper 
regulations  only  if  (1)  the  contract 
contains  a  wage  determination  with  a 
helper  classification  and  rate  or  (2)  the 
contractor  awarded  the  contract  requests 
that  a  helper  classification  be  added  to 
the  wage  determination  and  the 
Department  determines  that  the  use  of 
the  helper  classification  is  a  prevailing 
practice  in  the  area  in  which  the  work 
will  be  performed.  The  time  necessary 
for  the  Department  to  perform  wage 
determination  and  prevailing  practice 
surveys  would  further  lengthen  the 
period  before  contractors  could  lawfully 
pay  their  workers  at  helper  rates. 

Furthermore,  it  continues  to  he  the 
Elepartment’s  intention  to  complete  a 
substantive  rulemaking  action  within 
approximately  one  year.  Because  of  the 
substantial  length  of  time  it  would  take 
to  implement  the  helper  regulations, 
any  saving  that  might  be  gained  from 
implementation  of  the  helper 
regulations  during  the  rulemaking 
period  would  be  minimal,  particularly 
in  light  of  the  disruption  and 
uncertainty  which  would  be  caused  by 
implementing  the  rule  while  the 
Department  is  engaged  in  rulemaUng. 

In  sum,  the  comments  have  provided 
no  information  which  would  change  the 
Department’s  belief  that  the  suspended 
regulation,  if  immediately  implemented, 
“would  be  effective  for  only  a  brief 
period,  if  at  all,  before  the  Department 
expects  [to]  complete  substantive 
rulemaking  proceedings”  and  that 
“repeated  changes  in  the  regulations 
within  a  short  period  of  time  would 
create  imwarranted  disruption  in  the 
contracting  process  of  federal  agencies” 
and  uncertainty  in  the  contracting 
community  as  a  whole. 

Whether  the  proposal  to  continue  the 
suspension  meets  the  requirements  of 
the  Administrative  Procedure  Act 
(APA). 


Many  of  the  contractors  which 
commented  on  the  proposal  expressed 
the  view  that  the  proposal  violates  the 
APA.  The  comments  of  the  NAHB  are 
illustrative.  The  NAHB  stated  that  the 
Department  is  “already  refusing  to 
enforce  the  current  helper  regulations, 
and  the  comment  period  has  not  yet 
ended,”  in  violation  of  the  APA 
requirement  that  agencies  follow  their 
own  regulations,  and  may  lawfully 
repeal  or  suspend  those  regulations  only 
after  the  public  has  been  given  notice 
and  allowed  to  comment.  The  NAHB 
also  contended  that  the  Department’s 
“decision  to  suspend  the  regulations  is 
clearly  an  arbitrary  and  capricious  one,” 
because  the  IDepartment  has  stated  the 
need  for  additional  substantive 
rulemaking  on  the  helper  regulation  but 
has  not  yet  proposed  any  changes. 

The  ABC  also  contended  that  the 
current  rulemaking  violates  the  APA 
and  is  arbitrary  and  capricious  because 
there  was  no  notice  and  comment  on  the 
continued  suspension  of  the  regulation 
while  die  Department  engages  in  notice 
and  comment  rulemaking  on  whether  to 
further  continue  the  suspension  during 
substantive  rulemaking.  In  other  words. 
ABC  claimed  that  the  failure  to 
implement  the  rules  while  conducting 
rulemaking  on  whether  to  continue  to 
suspend  the  rules  violates  the  APA. 

Ine  BCTD  commented  that  it  does  not 
believe  the  proposal  violates  thq  APA; 
rather,  its  view  is  that  the  proposal  is 
necessary  to  satisfy  the  APA.  The  BCTD 
commented  that  one  of  the  reasons  it 
supports  the  proposed  rule  is  that  it 
believes  it  is  necessary  in  order  to  avoid 
violating  the  APA.  The  BCTD  expressed 
the  view  that  the  Department  was  not 
required  to  lift  the  suspension  or  begin 
notice  and  comment  rulemaking 
immediately  after  the  signing  of  the 
current  Appropriations  Act.  On  the 
other  hand,  the  BCTD  believes  that  the 
suspension  could  not  continue 
indefinitely  without  the  benefit  of 
public  notice  and  comment.  The 
publication  of  the  August  2, 1996, 
proposed  rule  for  comment,  however, 
alleviates  that  concern. 

It  is  the  Department’s  belief  that  the 
contention  that  the  continued 
suspension  of  the  helper  regulations 
violates  the  APA  arises  firom  the  faulty 
premise  that  the  helper  regulations  are 
currently  in  effect,  and  therefore  must 
be  enforced  until  such  time  as  they  are 
amended  or  repealed  after  appropriate 
notice  and  comment  proceedings. 
However,  the  helper  regulations  are  not 
now  in  effect,  and  have  not  been  in 
effect  at  any  time  during  the  past  three 
years.  The  helper  regulations  were 
properly  suspended  by  notice  published 
in  the  Federal  Register  on  November  5, 
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1993,  in  response  to  the  enactment  of 
the  prohibition  on  expending  funds  to 
implement  the  regulations  which  was 
contained  in  the  Department’s  1994 
Appropriations  Act.  While  the 
Department’s  current  Appropriations 
Act  does  not  contain  such  a  prohibition, 
that  Act  did  not  have  the  efli^  of  lifting 
the  suspension.  Because  the  suspension 
of  the  helper  regulation  had  been 
eftected  through  rulemaking  action  in 
the  Federal  Register,  action  by  the 
Department  in  the  Federal  Register  was 
necessary  to  lift  the  suspension.  Thus, 
the  proposed  rule  does  not  suspend  the 
helper  regulations;  they  were  already 
lawfully  suspended. 

Furthermore,  even  if  the  Secretary’s 
continuation  of  the  suspension  were 
construed  as  a  postponement  of  the  (as 
yet  unestablished)  eflective  date  of  the 
helper  regulations  to  allow  time  for 
notice  and  comment,  it  is  the  view  of 
the  Department  that  the  APA  permits 
the  Department  to  seek  comments  before 
a  final  determination  concerning 
implementation  of  the  rule  is  made.  It 
is  the  Department’s  view  that  delay  for 
the  sole  purpose  of  seeking  public 
comments  accords  with  both  the 
language  and  underlying  objectives  of 
the  APA — particularly  where  the  public 
has  never  had  an  opportunity  to 
comment  on  the  rule  in  its  present  form 
(without  a  ratio  provision)  and  over 
fourteen  years  have  passed  since  the 
Department  first  issued  the  rule. 

It  is  also  the  Department’s  view  that 
it  has  not  acted  aibitrarily  and 
capriciously  in  undertaking  the  current 
rulemaking.  The  purpose  of  the 
proposed  rule  is  to  solicit  public 
comment  “concerning  whether  or  not  to 
continue  the  suspension  of  the  helper 
regulation  while  further  action  is  being 
taken  with  respect  to  possibly  amending 
the  rule.”  61  FR  40367.  The  Department 
has  not  decided  to  repeal  the  helper 
regulations;  nor  has  the  Department 
made  a  final  decision  to  amend  the 
regulations.  The  Department  has, 
however,  concluded  that  the  basis  and 
effect  of  the  semi-skilled  helper 
regulations  should  be  reexamined. 

The  Department  believes  that  the 
reasons  set  forth  in  the  NPRM  provide 
a  reasonable  basis  for  the  decision  to 
seek  public  comments  before  making 
any  decision  concerning 
implementation  of  the  rule. 
Implementation  of  the  regulation,  on  a 
short-term  basis  during  the  pendency  of 
the  substantive  rulemaking  procedure, 
would  affect  relatively  few  contracts, 
and  yet  could  potentially  create 
substantial  disruption  and  uncertainty 
in  the  federal  procurement  process. 
Consequently,  the  Department  believes 
it  was  entirely  appropriate  and 


consistent  with  the  objectives  qf  the 
APA  to  seek  comments  from  affected 
parties  before  deciding  how  to  proceed. ' 

Conunents  Concerning  the  Reasons  for 
the  Department’s  Decision  To  Initiate 
Rulemaking  Proceedings  Proposing 
Further  Amendments  to  the  Suspended 
Helper  Rule 

Many  of  the  comments  received 
addressed  the  reasons  given  by  the 
Department  for  initiating  substantive 
rulemaking  qonceming  the  helper  rule. 
The  specific  question  posed  by  the 
current  proposed  rule  is  whether  to 
continue  the  suspension  of  the  helper 
regulation  while  the  Department  further 
considers  such  substantive  issues  and 
what,  if  any,  amendments  it  should 
propose  to  address  them.  The  time  for 
full  consideration  of  substantive  issues 
is  after  the  Department  has  published  a 
proposal  that  would  further  amend  the 
helper  rule  and  the  public  has  had  the 
opportunity  to  comment  on  that 
proposal.  But  given  that  mqst  of  the 
comments  received  addressed  the 
Department’s  substantive  concerns  with 
the  helper  regulations,  and  that  the  need 
to  address  those  concerns  is  what  led 
the  Department  to  propose  the 
continued  suspension,  of  the  regulations, 
it  is  appropriate  to  summarize  and 
discuss  those  comments  here. 

The  Department  explained  in  the 
NPRM  that  it  has  decided  to  reexamine 
the  helpers  regulations  to  consider 
whether  further  amendment  is 
warranted.  Data  gathered  during  the 
brief  period  during  which  the  helper 
regulation  was  effective  suggest  that  the 
use  of  helpers  may  not  be  as  widespread 
as  initially  thought.  The  Department  is 
also  preparing  an  updated  economic 
impact  analysis  based  in  part  on  data 
sources  not  previously  available.  As  a 
result  of  the  Department’s  experience  in 
attempting  to  develop  enforcement 
guidelines  and  the  removal  of  the  ratio 
requirement  from  the  regulation,  the 
Department  is  very  concerned  that 
administration  of  the  helper  regulation, 
and  the  policing  of  potential  abuse  of 
the  helper  classification,  may  be  more 
difficult  than  initially  anticipated. 
Finally,  the  Department  stated  that  it  is 
concerned  about  the  potential  impact  of 
the  regulation  on  formal  apprenticeship 
and  training  programs. 

Use  of  helpers  may  not  be  as 
widespread  as  initially  thought. 


'  The  question  of  the  proposed  rule's  adequacy 
under  the  APA  is  currently  before  the  U.S.  district 
Court  for  the  District  of  Columbia  in  the  matter  of 
Associated  Builders  and  Contractors,  Inc.,  et  al.  v. 
Reich,  Civil  Action  No.  96-1490  CRR.  The  views  of 
both  the  Department  and  the  ABC  are  discussed  in 
greater  length  in  the  pleadings  filed  in  the  case. 


The  belief  that  use  of  helpers  was 
widespread  was  a  key  assumption 
underlying  the  Department’s 
development  of  the  helper  regulation. 
Many  of  the  contractors  and  contractors’ 
associations  submitting  comments 
questioned  the  Department’s  stated 
concern  that  the  use  of  helpers  might 
not  be  as  widespread  as  it  had  initially 
assumed,  and  its  reliance  upon 
prevailing  wage  survey  results  when  the 
helper  regulation  was  in  effect  as  the 
basis  for  that  statement.  The  ABC, 
relying  upon  its  assertion  that  helpers 
are  utiliz^  extensively  in  the  open- 
shop  sector,  also  points  to  BLS  statistics 
showing  a  flat  or  slightly  declining  level 
of  unionization  during  the  period  1989- 
1992  to  question  the  legitimacy  of  the 
Department’s  concern. 

b  the  proposed  rule  published  in 
August  1987,  the  Secretary  projected 
that  helpers  would  be  determined  to  be 
prevailing  in  two-thirds  to  100  percent 
of  all  craft  classifications.  52  FR  31369. 
This  was  amended  by  the  statement 
(without  quantification)  in  the  final  rule 
that  this  would  be  reduced  somewhat  to 
the  extent  that  collectively  bargained 
rates  were  recognized  as  prevailing  and 
did  not  provide  for  use  of  a  helper 
classification.  54  FR  4242. 

The  Secretary’s  actual  experience 
with  the  regulation  presented  a  starkly 
different  picture.  In  contrast  to  the 
estimate  published  in  1987  that  helpers 
would  prevail  in  at  least  two-thirds  of 
all  craft  classifications,  the  Secretary 
found  that  use  of  helpers  prevailed  with 
respect  to  only  69,  or  3.9  percent,  of  the 
1763  classifications  included  in  the  78 
prevailing  wage  surveys  completed 
during  the  period  the  rule  was  in  effect.^ 
These  numbers  are  even  lower  if  one 
looks  only  at  the  nonunion  sector — 
where  it  had  been  assumed  in  the  past 
that  helpers  would  almost  always  be 
found  to  prevail.  Of  the  69  helper 
classifications  found  to  prevail,  21  were 
prevailing  based  on  the  practice  of 
union  contractors.^ 

Furthermore,  the  Secretary  found  that 
use  of  helpers  was  not  the  prevailing 
practice  in  any  classifications  in  43  of 
the  78  surveys  conducted,  covering  229 
of  328  counties  surveyed.'*  These 


2  Not  included  in  the  69  helper  classifications  are 
instances  where  the  number  of  helpers  actually 
used  or  the  number  of  contractors  using  helpers  was 
insufficient  to  determine  a  prevailing  rate. 

3  Fifteen  of  the  21  union  help  classifications  were 
elevator  constructor  helpers — a  classification 
historically  recognized  nationwide  in  the  union 
sector  of  the  elevator  constructor  trade. 

*  Note  that  the  survey  results  have  been  re¬ 
checked  and  the  numbers  revised  slightly  since 
publication  of  the  proposed  rule.  Compare  61  FR 
40367.  Both  the  ABC  and  the  AGC  questioned  the 
results  obtained  in  the  78  suryeys,  citing  a  1996 
GAO  report  on  the  Davis  Bacon  wage  determination 
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surveys  included  2  surveys  in  which  the 
schedule  reflected  entirely  collecitively 
bargained  rates,  10  surveys  in  which  the 
schedule  reflected  entirely  open  shop 
rates,  and  66  mixed  schedules,  51  of 
which  reflected  50  percent  or  more  open 
shop  rates.  In  13  of  the  35  surve)rs 
where  a  helper  class!  hcation  was 
issued,  the  only  helper  classification 
foimd  to  prevail  was  a  union  helper.  A 
total  of  only  48  open  shop  helper 
classifications  were  found  to  prevail. 
Thus  open  shop  helper  classifications 
were  found  to  prevail  in  only  20  of  78 
surveys  conducted,  covering  only  52  of 
328  counties  surveyed. 

ABC  in  its  comments  attempts  to 
dismiss  this  data  as  “statistically 
insignificant.”  However,  the 
extraordinary  divergences  between  the 
actual  data  and  the  projection  used  as  a 
basis  for  adopting  the  helper  regulations 
clearly  support  the  Secretary’s 
conclusion  that  “the  basis  and  efiect  of 
the  semi-skilled  helper  regulations 
should  be  reexamined.”  61  FR  40367. 
Moreover,  ABC’s  reference  to  statistics 
that  show  a  decline  in  miionization  foils 
to  explain  the  dramatic  discrepancy 
between  the  Secretary’s  project  in  the 
1987  proposed  rule  and  the  data 
compiled  fi-om  actual  wage  surveys 
during  1992  4nd  1993. 

Data  not  previously  available  when 
the  helper  regulations  were  originally 
proposed  and  promulgated  also  show  a 
lower  use  of  helpers  than  was  originally 
believed  and,  therefore,  support  the 
Secretary’s  determination  that  the 
helper  regulations  require  further 
examination.  For  example.  Bureau  of 
Labor  Statistics  (“BLS”)  tabulations 
from  the  1995  Cuirent  Population 
Survey  (“CPS”)  show  that  helpers 
comprise  only  1.3  percent  of  the  total 
construction  employment.  Employment 
data  from  the  Occupational 
Employment  Statistics  (“OES”) 
program,  which  have  formed  the  basis 
for  earlier  analyses  of  helper 
employment,  show  that  helpers 
comprise  9.4  percent  of  the  total 
construction  workforce — higher  than  the 
CPS  data  but  a  much  lower  incidence 
than  the  Department’s  economic  impact 
analysis  in  1987  and  1989  would 
suggest.  However,  the  OES  figure  is 
based  on  a  helper  definition  which 
appears  to  correspond  to  what  is 
commonly  considered  to  be  laborer’s  or 


process.  GAO/HEHS-96-130,  May  1996.  It  is 
inappropriate  to  draw  conclusions  concerning  the 
accuracy  of  survey  results  based  on  the  GAO  report. 
The  report  did  not  examine  or  verify  the  accuracy 
of  wage  determination  data,  survey  response  rates, 
or  calculation  of  prevailing  wages.  It  focused  on  the 
policies  and  procedures  utilized  to  prevent  the  use 
of  inaccurate  data,  and  proposed  changes  to 
strengthen  those  policies  and  procedures. 


tenders’  work  and  does  not  appear  to 
envision  that  helpers  use  tools  of  the 
trade — an  important  component  of  the 
definition  in  the  suspended  regulation. 

Potential  Ck)St  Savings 

The  potential  cost  savings  to  be 
realized  from  implementation  of  the 
helper  regulation  was  cited  by  many  of 
the  commenters  who  opposed  the 
temporary  continuation  of  the 
suspension.  Many  claimed  that 
implementation  of  the  helper  regulation 
could  save  the  government  up  to  $600 
million  a  year,  based  on  the 
Department’s  earlier  economic  impact 
analysis. 

LIUNA  expressed  its  view  that 
implementation  of  the  helper  rule 
would  not  significantly  reduce  the  cost 
of  federal  and  federally-assisted 
construction  projects.  They  believe  the 
cost  estimates  developed  in  the  course 
of  rulemaking  on  the  helper  regulations 
were  overly  simplistic,  failing  to 
account  for  the  productivity  costs  of 
replacing  higher  wage,  skilled  workers 
with  lower  wage,  less  skilled  workers.  . 
Another  commenter  stated  the  view  that 
semi-skilled  workers  increase  project 
costs  due  to  increased  safety  violations 
and  worker’s  compensation  claims,  and 
lower  productivity. 

The  data  discussed  above  indicate 
that  helpers  may  be  found  to  prevail  at 
a  much  lower  rate  than  previously 
assumed.  The  Department  is  preparing  a 
preliminary  regulatory  impact  analysis 
which  will  discuss  the  Department’s 
updated  estimate  of  costs  and  benefits 
relating  to  the  proposed  regulation  in 
preparation,  and  will  include  projected 
savings  if  the  suspended  helper  rule 
were  implemented.  This -analysis  will  be 
published  for  notice  and  comment  with 
the  proposed  rule. 

Potential  for  Abuse 

Both  the  ABC  and  the  AGC 
challenged  the  Department’s  concern 
that  the  helper  regulation  may  create  an 
unwarranted  potential  for  abuse  of  the 
helper  classification  to  justify  payment 
of  wages  which  are  less  than  the 
prevailing  wage  in  the  area.  The  AGC 
does  not  believe  there  is  any  more 
potential  for  abuse  with  respect  to  the 
helpers  regulation  than  there  is  with 
respect  to  the  Department’s  procedures 
for  identifying  other  classifications, 
calculating  prevailing  wages,  or 
conforming  classifications.  The  ABC 
stated  that  if  helpers  prevail  in  only  a 
few  areas,  the  position  it  ascribes  to  the 
Department,  then  it  is  not  likely  that 
there  would  be  any  significant  amount 
of  abuse. 

The  extent  to  which  helpers  prevail  in 
particular  areas  does  not  bear  on 


whether  the  use  of  helpers  will  be 
abused  where  they  do  prevail. 

Moreover,  the  issue  of  what,  if  any, 
changes  need  to  be  made  to  prevent 
potential  abuse  is  one  of  the  primary 
reasons  the  Department  has  decided  to 
reexamine  the  helper  rule.  The 
Department  notes  that  the  helper 
classification  as  currently  defined  is 
unique  in  being  based  on  subjective 
standards  such  as  skill  level  and 
supervision,  rather  than  an  objective  test 
of  work  performed.  The  Department  is 
concerned  that  such  a  subjective 
standard  may  be  more  difficult  to 
enforce. 

Three  commenters,  all  of  whom 
supported  the  proposal  to  continue  the 
suspension,  expressed  their  concern 
that  the  definition  of  a  helper  contained 
in  the  regulation-would  lead  to  abuSe 
and  misclassification.  One  commenter 
submitted  anecdotal  evidence  of 
intentional  misclassification  under  a 
State  wage  determination  law  that 
allowed  the  use  of  helpers,  and  the  two 
others  believe  it  will  be  very  difficult  to 
enforce  the  regulation  against 
contractors  who  would  call  the  majority 
of  their  workforce  helpers,  including 
workers  whose  skill-levels  qualify  them 
as  journeymen. 

Both  the  ABC  and  the  AGC  reject  the 
notion  that  the  regulation  is  more 
difficult  to  administer  without  the  ratio 
provision,  and  neither  finds  it  relevant 
that  the  public  never  had  the 
opportunity  to  comment  on  the  possible 
impact  on  the  regulation  of  eliminating 
the  ratio.  LIUNA  on  the  other  hand 
believes  the  regulation  without  such  a 
ratio  is  significantly  different  from  what 
was  originally  proposed,  and  believes 
that  the  failure  to  submit  the  regulation 
without  the  ratio  for  public  comment 
renders  it  legally  deficient. 

The  elimination  of  the  ratio  cap 
provisions  from  the  helper  regulation, 
under  which  there  could  be  no  more 
than  two  helpers  for  every  three 
journeymen,  is  one  of  the  primary 
reasons  the  Department  is  concerned 
that  the  regulations  may  be  more 
difficult  to  enforce  than  anticipated,  and 
more  subject  to  abuse.  As  the  proposed 
rules  published  in  1981, 1987  and  1996 
uniformly  reflect,  this  ratio  provision 
was  intended  specifically  to  limit  the 
potential  for  abuse  of  the  helper 
classification.  46  FR  41456  (Aug.  14, 
1981);  52  FR  31366  (Aug.  1987);  61  FR 
40367  (Aug.  2, 1996).  Thfe-D.C.  Circuit 
echoed  the  Secretary’s  concern  with 
potential  abuse  of  the  helper  regulations 
in  its  1983  decision  when  the  Court 
observed  that  “(tjhe  change  may  mean 
that  some  unscrupulous  contractors  will 
find  it  easier  to  shift  what  the  prevailing 
practice  denominates  journeyman  work 
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onto  helpers  *  •  •  712  F.2d  at  629. 

The  Court,  like  the  Secretary,  concluded 
that  the  numeric  ratio  “increasels]  the 
likelihood  that  gross  violation  will  be 
caught,  or  at  least  that  evasion  will  not 
get  too  far  out  of  line  *  *  *  Id.  at  630. 
While  the  D.C.  Circuit  invalidated  the 
specific  ratio  selected  by  the  Secretary 
in  its  1992  decision,  nothing  in  that 
opinion  suggests  that  a  ratio  is  not  an 
important  element  of  the  regulation,  nor 
does  it  purport  to  preclude  the  Secretary 
from  adopting  such  a  measure  designed 
to  curb  the  potential  for  abuse  so  long 
as  the  Secretary  adequately  explains  his 
actions.  See  Building  S'  Construction 
Trades  Dept.  961  F.2d  at  27&-277. 

The  regulation  was  modified  as  a 
result  of  the  1992  court  decision,  to 
eliminate  the  numerical  ratio  of  helpers 
to  journeymen.  Although  that  ratio  was 
one  of  the  principal  protections  against 
abuse  of  the  new  helper  definition,  the 
public  never  had  an  opportunity  to 
comment  on  whether  other  changes  to 
the  regulation,  or  an  alternative  ratio, 
was  appropriate  in  light  of  the 
elimination  of  the  ratio  provision. 

In  the  course  of  attempting  to  develop 
enforcmnent  guidelines  fof  the 
regulations  while  they  were  in  effect,  it 
became  apparent  that  fhe  helper 
definition  may  be  more  difficult  to 
administer  and  enforce  than  anticipated, 
and  more  difficult  to  administer  than 
other  aspects  of  the  wage  determination 
structure.  Because  a  helper  as  defined  in 
the  suspended  regulation  is  the  only 
classification  with  duties  that  are 
specifically  intended  to  overlap  with  the 
duties  performed  by  other 
classifications,  the  Department  believed 
that  the  ratio  cap  was  a  necessary  buffer 
against  potential  contractor  abuse  and 
misclassification.  The  Department  is 
concerned  that  the  elimination  of  the 
ratio  provision  may  greatly  increase  the 
possibility  that  misclassifications  will 
go  unchecked.  The  Department 
therefore  continues  to  be  concerned  that 
the  suspended  regulation  as  written 
should  be  reexamined  through  notice 
ajid  comment  rulemaking. 

Effect  on  Apprenticeship  and  Training 

Several  of  those  who  supported  the 
proposed  continuation  of  the 
suspension  believe  that  the  helper 
regulation  would  have  a  negative  impact 
on  formal  apprenticeship  and  training 
programs.  They  claim  that  the  ability  to 
pay  apprentices  a  wage  lower  than  that 
paid  to  journeymen  is  a  significant 
incentive  for  contractors  to  participate 
in  formal  training  programs.  They  also 
claim  that  the  availability  of  lower  paid 
helpers  would  cause  contractors  to 
withdraw  from  such  programs  and 
would  threaten  private  funding  for 


apprenticeship  and  training.  They 
believe  that  this  poses  a  threat  both  to 
the  industry,  which  would  face 
shortages  of  skilled,  trained  labor,  and 
to  the  individual  workers  who  would 
find  themselves  in  dead-end,  low 
skilled  jobs  without  adefquate 
opportunity  to  increase  their  skills.  Both 
the  ABC  and  the  AGC,  however,  believe 
such  concerns  are  unfounded,  and  both 
observe  that  the  Department  provided 
no  new  evidence  on  this  topic  in  the 
proposal. 

Tne  contractors  who  wrote  to  oppose 
the  suspension  proposal  did  not  directly 
address  the  impact  the  helper  regulation 
would  have  on  apprenticeship  and 
training.  But  some  of  them  did  describe 
how  they  use  helpers,  suggesting  that 
they  view  helpers  not  as  a  separate  and 
distinct  classification  but  as  an  entry- 
level  position  in  which  workers  acquire 
skills  to  move  up  to  the  journey  level, 
much  like  an  apprentice.  These 
commenters  endorsed  the  helper 
regulations  (and  opposed  their 
continued  suspension,  even 
temporarily)  because  they  allow  workers 
to  gain  experience;  promote  training  of 
unskilled  wori^ers;  provide  the  semi¬ 
skilled  with  an  opportimity  to  gain 
experience;  and  provide  the  unskilled 
with  a  first  step  to  higher  paying  jobs. 

Some  of  these  conunenters,  however, 
described  helpers  in  a  way  that  is  not 
incompatible  with  apprenticeship 
programs.  One  company  noted  that  it  is 
not  practical  to  enroll  abundant 
numbers  of  semi-skilled  workers  in 
apprenticeship  training  programs. 
Another  viewed  the  helper  position  as 
a  pre-apprentice  opportunity  for 
unskilled  workers  to  acquire  the  skills 
necessary  to  enter  an  apprenticeship 
pro^m. 

These  comments  taken  together 
confirm  the  Department’s  view  that  the 
potential  impact  of  the  helper  regulation 
on  apprenticeship  programs  is  not  fiilly 
understood,  and  should  be  revisited 
through  further  rulemaking. 

Additional  Comments 

A  large  number  of  those  opposed  to 
the  proposed  rule  also  raised  two 
additional  issues.  First,  commenters 
stated  that  contractors  that  use  helpers 
would  be  more  able  to  compete  for 
federal  construction  contracts  if  the 
helper  regulation  were  implemented 
immediately.  Second,  commenters 
contend  that  women  and  minorities  are 
more  likely  to  be  employed  as  helpers; 
therefore  immediate  implementation  of 
the  helper  regulations  would  increase 
employment  opportunities  for  those 
groups.  LIUNA,  on  the  other  hand, 
stated  that  women  and  minorities  are 
more  likely  to  be  employed  as  laborers 


and  therefore  would  he  harmed  by 
implementation  of  the  helper  regulation. 

LIUNA  also  stated  its  view  that  the 
Department’s  position  on  the  impact  of 
the  helper  regulation  on  other 
occupational  classifications  shifted 
without  explanation  during  the  prior 
rulemaking  on  the  suspended 
regulation.  LIUNA  notes  that  throughout 
the  rulemaking  the  Department  had 
assumed  that  helpers  would  replace 
laborers  as  well  as  journeymen,  but 
significantly  changed  its  position  in  the  . 
1989  final  rule,  in  which  it  assumed  that 
helpers  would  replace  only  journeymen. 
They  also  cite  developments  within  the 
industry  that  have  rendered  obsolete  the 
understanding  of  laborers  as  unskilled 
workers,  making  it  more  difficult  to  use 
skill-level  as  a  basis  for  distinguishing 
between  laborers  and  helpers.  Thus,  it  is 
LIUNA ’s  view  that  the  impact  of  the 
helper  regulations  upon  laborers  should 
be  reexamined  before  the  regulations  are 
implemented. 

'That  certain  contractors,  who  utilize 
“helpers”  as  that  term  is  defined  in  the 
suspended  regulations,  may  benefit 
from  implementation  of  the  helper 
regulations,  does  not  negate  either  the 
need  to  reexamine  the  practicality  and 
enforceability  of  such  regulations  or  the 
advisability  of  continuing  the 
suspension  of  these  regulations  during 
such  reexamination.  Moreover,  the 
disagreement  among  the  commenters  as 
to  the  degree  and  nature  of  the  potential 
effect  of  the  helper  regulations  upon  the 
employment  of  women  and  minorities, 
as  well  as  the  employment  of  laborers, 
provides  even  additional  support  for  the 
Secretary’s  decision  to  further 
reexamine  the  helper  regulations 
through  additional  rulemaking. 

Conclusion 

For  the  foregoing  reasons  and  after 
consideration  of  all  of  the  comments 
submitted  in  response  to  the  proposed 
rule  published  on  August  2, 1996,  in  the 
Federal  Register  (61  FR  40366),  the 
helper  regulations  previously  issued 
under  the  Davis-Bacon  and  Related  Acts 
at  29  CFR  1.7(d),  29  CFR  5.2(n)(4)  and 
29  CFR  5.5(a)(l)(ii)  and  suspended  at  58 
FR  58954  (Nov.  5, 1993),  are  suspended 
until  the  Department  either  (1)  issues  a 
final  rule  amending  (and  superseding) 
the  suspended  helper  regulations;  or  (2) 
determines  that  no  further  rulemaking  is 
appropriate,  and  issues  a  final  rule 
reinstating  the  suspended  regulations. 
The  Department  expects  these 
proceedings  to  be  completed  within 
approximately  one  year. 

V.  Administrative  Procedure  Act 

The  APA  at  5  U.S.C.  553(d)(3) 
requires  that  the  effective  date  for  a 
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regulation  be  not  less  than  30  days  from 
the  date  of  publication  unless  there  is 
“good  cause”  shown  for  an  earlier  date. 
This  rule  does  not  require  affected 
persons  to  take  any  actions  to  prepare 
for  its  implementation.  Furthermore,  a 
delay  in  die  effective  date  could  cause 
con^sion  among  the  affected  public  as 
to  whether  the  previously  suspended 
rule  is  in  edect  in  the  meantime. 
Therefore  the  Department  finds  good 
cause  to  have  this  rule  effective 
immediately. 

VI.  Executive  Order  12866;  §  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995 

As  stated  in  the  notice  of  proposed 
rulemaking,  the  Department  is  treating 
this  rule  as  a  “significant  regulatory 
action”  within  the  meaning  of  sec. 

3(f)(2)  of  Executive  Order  12866  because 
the  alternative  to  the  proposed  rule — 
lifting  of  the  suspension  and 
implementing  the  helper  regulations 
white  rulemaking  is  ongoing — could 
possibly  interfere  with  actions  planned 
or  taken  by  other  government  agencies. 

The  AGC  contends  that  the  proposal 
for  further  rulemaking  is  inconsistent 
with  Executive  Order  No.  12866, 

Section  202  of  the  Unfunded  Mandates 
Reform  Act  of  1995,  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
and  the  Regulatory  Flexibility  Act.  The 
AGC  claims  that  the  concerns  expressed 
by  the  Department  in  the  proposed  rule 
regarding  implementation  of  the  helper 
regulations  are  “vague”  and  not 
“supported  by  reliable  data.”  Relying 
upon  the  Department’s  own  previous 
cost  analysis  conducted  in  1987  and 
published  along  with  the  final  rule  at  54 
FR  4242  (1989),  the  AGC  claims  that 
“the  Department’s  contention  that  no 
cost  would  be  incurred  by  continuing 
the  suspension  of  the  helper  regulations 
is  simply  not  true,”  and  that  failure  to 
implement  the  helper  regulations  will 
“cost  the  federal  government,  taxpayers 
and  the  construction  industry  hundimls 
of  millions  of  dollars.”  Finally,  the  AGC 
asserts  that  “the  Department’s  proposal  * 
is  a  ‘major  rule’  and  requires  both  an 
economic  and  regulatory  flexibility 
analysis  in  full  compliance  with 
Executive  Order  No.  12866  and  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.” 

The  AGC’s  comments  address 
potential  savings  of  implementation  of 
the  helper  regulations,  rather  than  the 
impact  of  continuing  the  suspension.  As 
noted  above,  the  Department  is 
preparing  a  preliminary  regulatory 
impact  analysis  which  will  discuss  the 
Elepartment’s  estimate  of  the  costs  and 
benefits  of  the  proposed  rule  in 
preparation,  including  any  savings  that 


might  be  realized  fiom  implementation 
of  the  helper  regulations  as  they  now 
stand.  This  analysis  will  be  published 
for  notice  and  comment  concomitant 
with  the  Department’s  regulatory 
proposals  concerning  the  employment 
of  helpers  on  Davis-Bacon  projects. 

As  discussed  above,  the  ^ngressional 
action  of  lifting  the  prohibition  against 
implementing  the  regulation  did  not 
itself  reinstate  the  suspended  regulation, 
and  a  notice  or  other  rulemaking  action 
by  the  Department  was  necessary  to  lift 
the  suspension  on  the  helper  regulation. 
It  is  the  Department’s  view,  therefore, 
that  the  suspension  has  continued  in 
effect  since  October  1993,  and  that  the 
suspension  continues  in  effect  today.  - 
This  rule,  which  continues  the 
previously  existing  suspension,  merely 
preserves  the  status  quo.  Therefore  the 
Department  concludes  that  there  will  be 
no  cost  savings  from  the  continuation  of 
the  suspension  of  the  helper  regulations 
that  has  been  in  effect  since  November 
1993  during  the  substantive  rulemaking 
proceedings. 

Moreover,  as  discussed  above,  a 
substantial  period  of  time  is  required 
before  the  regulations  would  be 
implemented  by  their  incorporation  into 
contracts,  and  the  Department’s 
experience  in  the  period  in  1992  and 
1993  when  the  suspended  regulation 
was  in  effect  was  that  relatively  few 
surveys  were  completed  in  which 
helpers  were  found  to  prevail.  Thus,  any 
potential  savings  that  would  be  lost 
from  a  failiue  to  implement  the  helper 
regulations  during  the  rulemaking 
period  would  be  minimal. 

Accordingly,  the  Department  has 
concluded  that  this  rule,  which 
continues  the  suspension  of  the  helper 
rule  and  therefore  is  a  continuation  of 
the  status  quo,  will  not  have  an  .annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  affect  in  a  material 
way  the  economy  or  a  sector  of  the 
economy. 

Because  this  rule  wilt  not  have  a 
significant  economic  impact,  no 
economic  analysis  is  required.  For  the 
same  reason,  this  rule  does  not 
constitute  a  “major  rule”  within  the 
meaning  of  §  804(2)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

Vn.  Regulatory  Flexibility  Act 

The  AGC  contends  that  the 
Department’s  conclusion  that  the 
proposed  continuation  of  the 
suspension  “will  have  no  significant 
impact  on  small  entities  is  also 

contradicted  by  its  1987  estimate. 

*  *  *» 

Again,  the  AGC’s  comments  address 
the  potential  savings  of  implementation 


of  the  helper  regidations,  rather  than  the 
costs  or  savings  of  continuing  the 
suspension.  This  regulation  is  merely  a 
continuation  of  the  status  quo. 

Therefore  the  Department  has 
determined  that  the  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Furthermore,  the  Department  has 
determined  that  if  the  current 
suspension  were  lifted  and  the  helper 
regulation  implemented,  there  would 
not  be  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
during  the  interim  period  prior  to 
completion  of  rulemaking  action  on  the 
helper  regulations — expected  to  be 
completed  within  a  year.  Because  of  the 
lag  times  in  agency  procedures  to 
amend  their  regulations  and  incorporate 
the  contract  clauses,  and  the  relatively 
small  number  of  helper  classifications 
which  the  Department  found  prevailing 
in  its  surveys  in  1992  and  1993,  it  is 
unlikely  that  a  substantial  number  of 
small  entities  would  have  the 
opportunity  to  use  helper  classifications 
during  the  period  before  the  rulemaking 
is  complete.  Accordingly,  the  rule  is 
not  expected  to  have  a  “significant 
economic  impact  on  a  substantial 
number  of  small  entities”  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  and  the  Department  has  certified  to 
this  effect  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Thus,  a  regulatory 
flexibility  analysis  is  not  required. 

VIII.  Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Maria 
Ech'aveste,  Administrator,  Wage  and 
Hour  Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor. 

Signed  at  Washington,  D.C.,  this  23rd  day 
of  December  1996. 

Gene  Karp, 

Deputy  Assistant  Secretary  for  Employment 
Standards. 

(FR  Doc.  96-33054  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  4S10-Z7-M 

29  CFR  Part  4 
RIN  1215-AA78 

Service  Contract  Act;  Labor  Standards 
for  Federal  Service  Contracts 

AGENCY:  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
Labor. 

ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule  a  new  methodology  for 
establishing  minimum  hoaith  and 
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welfare  benefits  requirements  under  the 
McNamara-O’Hara  Service  Contract  Act 
(SCA).  In  this  document,  the 
Department  of  Labor  (DOL  or  the 
Department)  also  issues  a  variance, 
pursuant  to  Section  4Cb)  of  the  Act.  to 
reflect  the  Departmmit’s  practice  of 
issuing  prevailing  fringe  benefit 
determinations  on  a  nationwide  basis, 
rather  than  separately  for  classes  of 
employees  and  localities.  This 
document  also  contains  other  minor, 
clarifying  modifications  that  conform 
the  relations  to  a  1985  court  decision, 
a  1983  treaty,  a  1996  intergovernmental 
compact,  and  more  recent  amendments 
to  the  Fadr  Labor  Standards  Act  (FLSA) 
minimum  wage  provisions. 

EFFECTIVE  DATE:  Jime  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Gross,  Director.  Division  of 
Wage  Determinations,  Wage  and  Hour 
Division,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  S-3506.  200  Constitution 
Avenue,  NW,  Washington,  DC  20210; 
telephone  (202)  219-8353.  This  is  not  a 
toll-free  number. 

SUPPLEMENTARY  INFORMATION: 

1.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new  or 
added  reporting  or  recordkeeping 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
The  existing  information  collection 
requirements  contained  in  Regulations, 
29  CFR  Part  4,  were  previously 
approved  by  the  Office  of  Management 
and  Budget  under  0MB  control  number 
1215-0150.  The  general  Fair  Labor 
Standards  Act  (FTSA)  recordkeeping 
requirements  which  are  restated  in  Part 
4  were  approved  by  the  Office  of 
Management  and  Budget  under  OMB 
control  number  1215-0017. 

n.  Background 

The  McNamara-O’Hara  Service 
Contract  Act  of  1965  (SCA)  requires  that 
the  Department  determine  locally- 
prevailing  wages  and  fiinge  benefits  for 
the  various  classes  of  service  employees 
performing  contract  work  subject  to  the 
SCA.  Federal  service  contracts  over 
$2,500  (if  the  predecessor  contract  was 
not  subject  to  a  collective  bargaining 
agreement)  are  required  to  contain  wage 
determinations  issued  by  DOL  that 
specify  the  minimum  monetary  wages 
and  fiinge  benefits  that  must  be  paid  to 
the  varioris  classes  of  workers  who 
perform  work  on  the  service  contract, 
based  upon  rates  determined  by  DOL  to 
be  prevailing  in  the  locality  where  the 
work  is  to  be  performed.  However, 
because  fringe  benefit  data  are  not 
generally  available  on  an  occupation- 


specific  or  on  a  locality  basis,  DOL  has 
issued  fringe  benefit  determinations  for 
health  and  welfare  based  on  nationwide 
data  ever  since  SCA  was  enacted.' 

The  Service  Employees  International 
Union  (SEIU)  sued  DOL  in  March  1991 
in  the  United  States  District  Court  for 
the  District  of  Columbia  over  the 
longstanding  administrative  practice, 
since  1976,  of  issuing  two  nationwide 
rates  for  health  and  welfare  fringe 
benefits,  and  for  failiire  to  periodically 
update  SCA  health  and  welfare  fringe 
benefit  levels  which,  at  that  time,  had 
not  been  updated  since  1986  {SEIU  v. 
Martin.  CA  No.  91-0605  (JFP)  (D.D.C. 
April  1, 1992)).  Following  a  remand  to 
the  Department  for  exhaustion  of 
administrative  remedies,  the  DOL’s 
Board  of  Service  Contract  Appeals 
remanded  the  matter  to  the  Wage  and 
Hour  Division  to  consider  alternative 
methodologies  for  implementing  the 
statutory  objectives.  Accordingly,  the 
Administrator  of  the  Wage  and  Hour 
Division,  by  Notice  of  Proposed 
Rulemaking  (NPRM)  published  in  the 
Federal  Register  on  ^y  2, 1996  (61  FR 
19770),  proposed  for  public  comment 
various  alternative  methodologies  based 
on  data  from  the  U.S.  Bureau  of  Labor 
Statistics,  Employment  Cost  Index  (EQ). 
Due  to  the  time  constraints,  it  was  not 
feasible  to  publish  the  required 
regulatory  impact  analysis  for  conunent 
with  the  proposed  rule. 

The  Department  thereafter  developed 
information  on  the  occupational  mix  of 
service  employees  engaged  in  the 
performance  of  SCA-covered  contracts. 
Based  on  data  collected  by  the  Federal 
Procvuement  Data  System  for  Fiscal 
Year  1994,  the  Department  conducted  a 
survey  whidi  provided  specific 
information  on  service  contract 
employment  by  occupation  within  SIC 
industry  classifications.  By  Notice 
published  in  the  Federal  Register  on 
October  25, 1996  (61  FR  55239),  the 
Department  published  its  preliminary 
regulatory  impact  analysis  containing 
estimates  of  the  economic  impact  of  the 
various  proposed  alternatives. 

In  an  action  filed  by  the  SEIU  in  the 
U.S.  District  Court  for  the  District  of 
Columbia,  the  court  set  a  deadline  for 
publication  of  this  final  rule  of 
December  24, 1996.  SEIU  v.  Reich,  CA 
No.  91—0605  (Aumist  27, 1996). 

In  response  to  the  proposed 
rulemaldng,  the  Department  received  80 
comments.  This  included  comments 
from  seven  Federal  agencies: 
Department  of  the  Army,  Department  of 


'  For  a  complete  description  of  the  history  and 
content  of  the  current  methodology,  see  the 
Backgmund  section  of  the  Notice  of  proposed 
rulemaking  published  at  61  FR  19770  (t^y  2, 
1996). 


the  Navy,  Department  of  the  Air  Force, 
Defense  Commissary  Agency,  U.S. 

Postal  Service.  Environmental 
Protection  Agency  (EPA),  and  National 
Aeronautics  and  Space  Administration 
(NASA).  Comments  were  received  from 
six  union  organizations:  Service 
Employees  International  Union  (SEIU), 
the  American  Federation  of  Labor- 
Congress  of  Industrial  Organizations 
(AFL-CIO),  the  International  Union  of 
Operating  Engineers,  the  Laborers’ 
International  Union  of  North  America 
(UUNA),  District  No.  5— ITPE,  NMU/ 
MEBA  (AFL-CIO),  and  the  International 
Association  of  Bridge,  Structural  and 
Ornamental  Iron  Workers.  'The  Contract 
Services  Association  of  America  (CSA), 
which  according  to  its  comment 
represents  more  than  240  companies 
that  provide  technical  and  support 
services  to  37  Federal  agencies, 
provided  detailed  comments,  and  thirty- 
three  of  its  member  contractors 
separately  submitted  comments 
concurring  with  CSA’s  position.  Several 
major  government  service  contractors, 
including  Johnson  Controls.  Lockheed 
Martin,  Raytheon  Aerospace,  Aspen 
Systems  Corporation,  and  Kay  and 
Associates,  be.,  also  provided  ■ 
comments.  In  addition,  the  law  firm  of 
Hogg.  Allen,  Norton  &  Blue,  which 
stated  that  it  represents  a  large  number 
of  service  contractors  tbrou^out  the 
coimtry,  commented  on  the 
Draartment’s  proposal. 

'Thirteen  firms  which  employ  or 
provide  employment  services  to 
disabled  workers  imder  the  NISH 
program  and  the  Javitz-Wagner-O’Day 
Act  (JWOD)  submitted  comments.  The 
National  Star  Route  Mail  Contractor’s 
Association  and  six  mail  hauling  firms 
also  filed  comments.  Fringe  Insurance 
Benefits,  Inc.,  which  markets  and 
provides  services  to  the  Contractors  and 
Employees  Retirement  Trust  Fimd  and 
several  health  plans  designed 
specifically  for  prevailing  wage 
employees,  provided  its  comments. 
AOL,  which  represents  firms 
performing  scientific  testing  and 
engineering  services,  also  commented 
on  the  Department’s  proposal. 

m.  Comments  and  Analysis  of 
Alternatives 

Summary  of  Comments 

A  majority  of  the  commenters  favored 
Alternative  I,  which  would  provide  for 
a  single  fringe  benefit  rate  based  on  ECU 
all-industry  data.  The  CSA  supported 
the  Alternative  I  methodology,  and 
thirty-three  of  its  member  contractors 
concurred  separately  with  CSA’s 
position.  Both  the  Department  of  the 
Army  and  the  Department  of  the  Navy 
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preferred  Alternative  I.  Alternative  I  was 
also  supported  by  Lockheed  Martin  and 
Kay  and  Associates,  Inc.  (KAI). 

Little  support  was  offered  by  the 
commenters  for  Alternatives  II,  HI  or  IV, 
including  the  variations  of  these 
alternatives.  The  Defense  Ck)mmissary 
Agency  and  four  firms  which  employ 
disabled  workers  supported  Alternative 
n-A,  which  would  provide  separate 
benefit  levels  for  six  major  occupational 
groupings,  primarily  because  it  would 
be  the  least  costly  in  their  particular 
circumstances.  None  of  the  commenters 
favored  Alternative  II-B,  which  would 
provide  a  single  fnnge  benefit  rate  based 
on  the  occupational  mix  of  service 
employees  engaged  in  the  performance 
of  SCA-cover^  contracts,  or  Alternative 
n-C,  which  would  provide  for  two 
benefit  levels  based  on  combining 
occupational  groupings  into  two 
categories.  Alternative  III,  under  which 
separate  rates  would  apply  to  each  of 
four  geographic  regions,  was  supported 
by  only  thr^  commenters.  Alternative 
IV,  which  would  provide  for  a  fringe 
benefit  rate  based  on  a  percentage  of 
wages  paid  was  endorsed  by  Aspen 
Systems  Corporation,  which  desired  a 
high  benefit  package  for  its  employees, 
and  three  firms  which  wanted  a  low 
benefit  package. 

The  Air  Force  strongly  supported 
Alternative  V-A,  which  would  continue 
the  current  methodology  of  applying 
two  benefit  levels  based  on  ECI  size-of- 
establishment  data.  NASA,  EPA»  and  the 
U.S.  Postal  Service,  and  3  other 
organizations  also  supported  this 
alternative.  Three  commenters 
supported  Alternative  V— B,  a  variation 
of  the  current  methodology  in  that  it 
would  be  applied  by  the  size,  rather 
.  than  nature,  of  the  contract  and  the 
lower  benefit  level  would  be  based  on 
“total  benefit”  rather  than  “insurance 
only”  ECI  data. 

The  unions  commenting  favored  none 
of  the  proposed  alternatives,  choosing 
instead  to  propose  another  alternative, 
which  would  preserve  the  two-tier 
benefit  system,  but  would  use  a 
different  methodology  for  calculating 
the  lower  “insurance”  benefit  rate.  Tlie 
unions  proposed  that  this  lower  rate  be 
based  on  all-industry  insurance  only 
data,  rather  than  “size-of-establishment” 
insurance  data,  and  that  those  firms  not 
providing  health  insurance  be 
eliminated  from  the  data  (i.e., 
eliminating  the  “zeros”).  The  unions 
also  proposed  including  data  on  fringe 
benefits  paid  to  public  employees  in  the 
low  level  fiinge  benefit  calculation. 

Another  alternative  was  also  proposed 
by  Fringe  Insurance  Benefits,  Inc.,  under 
which  the  Department  would  issue  a 
single  level  for  health  insurance  which 


would  be  the  same  for  all  employees, 
and  an  additional  amount  for  pension 
which  would  vary  based  upon  wages  or 
job  classification. 

More  detailed  discussion  of  the 
comments  on  each  of  the  alternatives 
proposed  follows: 

Alternative  I:  Issue  a  single  benefit 
level  based  upon  Ed  data  for  wwkers 
in  private  industry.  The  commenters 
who  supported  the  Alternative  I 
methodology  did  so  generally  for  three 
basic  reasons.  First,  they  preferred  its 
simplicity  in  establishing  a  imiform 
benefit  rate  for  all  employees  and  the 
consequent  ease  with  which  contractors 
could  administer  this  rate  and  the 
government  could  verify  SCA 
compliance.  Commenters  also  believed 
that  this  methodology  would  eliminate 
the  possibility  of  contractors 
manipulating  employee  classifications 
in  order  to  obtain  a  competitive 
advantage,  which  might  happen  imder 
some  of  the  other  proposed 
methodologies,  thus  ensuring  a  “level 
playing  field  for  bidders.” 

Secondly,  many  commenters 
preferred  Alternative  I  because  it  does 
not  discriminate  between  classes  of 
employees  based  on  the  kind  of  job  they 
have  or  the  location  of  their 
emplo)rment,  and  because  it  is  easy  for 
employees  to  understand  and  would 
result  in  fewer  morale  problems.  KAI 
complained  that  because  on  some 
military  installations  the  $2.56  “total 
benefit”  package  applies  to  some 
contracts  while  the  $.90  “insurance” 
applies  to  others,  it  has  lost  highly 
qualified  employees  to  a  different 
company  working  at  the  same  base 
location  which  paid  the  same  wage  but 
with  the  higher  $2.56  benefit  rate. 
According  to  KAI,  its  employees  “never 
understand  or  accept  why  someone  else 
on  the  same  base  receives  $2.56  per 
hour  in  benefits  in  comparison  to  the 
$.90  they  receive.”  Vinnell  Corporation 
echoed  this  concern,  stating  as  follows: 

We  have  long  believed  that  the  two  tier 
fringe  benefit  rate  methodology  used  for 
service  contracts  is  discriminatory  and 
creates  a  disparate  impact  on  those 
individuals  working  on  projects  where  the 
lower  rate  is  applicable.  One  of  Vinnell’s 
current  service  contracts  is  at  a  location 
where  the  higher  fringe  rate  is  applicable 
because  the  project  was  derived  from  an  A- 
76  procurement  action  approximately  15 
years  ago.  At  that  same  location  we  have  a 
second  project  where  the  lower  fringe  rate  is 
applicable.  We  find  it  inconceivable  that  two 
carpenters,  both  working  for  Vinnell  on 
different  service  contracts  but  at  the  same 
military  installation  and  receiving  the  same 
wage  rate  should  not  also  receive  the  same 
fringe  benefit  rate. 

KAI  was  also  concerned  that  a  two- 
tiered  system  “results  in  added 


administrative  costs  and  negates  the 
cost  savings  associated  with  economies 
of  scale.” 

Finally,  many  commenters  preferred 
the  Alternative  I  methodology  because, 
as  CSA  stated  in  its  comments,  it 
produces  a  benefit  rate  which  is 
“sufficient  to  allow  all  service 
contractors  to  purchase  a  good  benefit 
package  for  employees  that  would  cover 
a  range  of  health  and  welfare  benefits 
for  all  contract  workers.”  Many 
commenters  expressed  their  belief  that 
due  to  the  continually  rising  cost  of 
benefit  packages,  the  current  “insurance 
only”  benefit  rate  of  $.90  per  hour  is 
simply  insufficient  to  pruchase  any 
meaningful  benefit  package,  especially 
one  that  would  include  adequate  health 
insurance.  KAI  offered  the  following 
concrete  example: 

In  1993,  $.89  per  hour  of  benefits  allowed 
the  contractor  to  provide  a  benefit  package 
with  3  personal  days,  $10,000.00  of  life 
insurance,  profit  sharing  contribution,  dental 
insurance,  and  medical  insurance  with  a 
$250.00  deductible  and  supplemental 
accident  insurance.  The  $.90  per  hour  of 
benefits  in  1996  allows  the  contractor  to 
provide  a  benefit  package  with  4  personal 
days,  zero  life  insurance,  profit  sharing 
contribution,  zero  dental  insurance,  and  a 
medical  plan  with  a  $350.00  deductible  and 
no  supplemental  accident  insurance. 

Contractors  favoring  Alternative  I  also 
believe  that  the  resulting  increase  in  the 
,  benefit  level  for  many  of  their 
employees  would  aid  them  in  attracting 
and  retaining  qualified  employees  to 
work  on  service  contracts  with  the 
Federal  government. 

Both  tne  Department  of  the  Army  and 
the  Department  of  the  Navy  supported 
the  establishment  of  a  single  health  and 
welfare  benefit  rate  to  be  issued  on  all 
SCA  wage  determinations.  The  Army 
stated  that  it  supports  one  flat  rate  “in 
the  interests  of  simplicity  and 
acquisition  streamlining.”  The  Army 
preferred  a  “single  rate”  methodology 
because  it  believes  that  the  standards 
currently  used  by  DOL  to  apply  the  high 
benefit  rate  have  no  rational  basis.  The 
Army  cited  as  an  example  the 
Department’s  polidy  of  applying  the 
hi^  rate  to  “OMB  Circular  A-76” 
contracts.^  The  Army  stated  that  if  DOL 
is  to  continue  with  a  two-rate 
methodology,  it  must  “publish  clear 
understandable  and  fair  guidance  to 
explain  when  each  rate  is  applied.” 

The  Army  appears  to  regard  the  $1.89 
rate  as  acceptable  since  it  “splits  the 


^OMB  Circular  A-76  actions  are  solicitations 
with  potential  for  displacement  of  Federal  civilian 
workers.  The  rationale  behind  applying  the  high 
benefit  level  to  such  contracts  is  that  Federal 
workers  whose  jobs  are  being  converted  to  the 
private  sector  should  not  suffer  an  abrupt  decrease 
in  their  benefits. 
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difference  between  the  ‘low’  and  the 
‘high’  hinge  rate.”  However,  the  Army 
believes  that  “it  is  important  that  the 
contracting  agencies  have  the  ability  to 
challenge  that  one  rate  by  industry.  If 
rates  are  significantly  lower  for  a 
particular  industry,  then  DOL  should 
deviate  firom  the  one  rate  and  set  a  lower 
rate  for  that  industry.’’ 

The  Navy  nmilariy  concludes  that 
“[t]he  single  rate  is  ^  more  justifiable 
in  terms  of  both  contracting  for  services 
and  compliance  within  established 
employer  wage  and  benefit  programs.’’ 
The  Navy  also  expressed  belief  that  DOL 
has  applied  the  current  “high’’  health 
and  welfare  benefit  level  in  an  artificial 
manner.  Like  the  Army,  the  Navy 
specifically  mentioned  the  OMB 
Circular  A-76  contracts  involving 
displacement  of  Federal  employees  as 
an  example  of  improper  application  of 
the  high  benefit  rate.  The  Navy  stated 
that  once  the  high  rate  is  applied  to 
such  a  contract,  it  continues  to  apply 
indefinitely  to  follow-on  contracts,  and 
consequently,  “many  service  contracts 
contain  the  artificially  high  benefit  level 
while  the  prevailing  rates  for  those 
contracts  are  considerably  lower.’’ 

The  Navy  also  stated  that 
“information  available  within  the 
Federal  Employees  Health  Benefits 
Program’’  would  provide  a  soimd  basis 
for  establishing  a  single  benefit  rate.  The 
Navy  is  concerned  that  implementation 
of  the  $1.89  rate  would  create  a 
significant  cost  increase  that  might 
result  in  “the  federal  contracting 
agencies’  inability  to  continue  funding 
certain  services,  or  existing  service 
levels,  or  [cause  agencies]  to  reconsider 
decisions  to  contract  out  such  services 
to  the  private  sector,’’  thus  causing  a 
reduction  in  the  service  contract 
workforces.  The  CSA  also  was 
concerned  that  “[i]ncreased  cost  to 
government  agencies  could  result  in 
downsizing  of  contracts  and  layoffs  of 
enmloyees.’’ 

On  the  other  hand,  the  Department  of 
the  Air  Force  opposed  the  Alternative  I 
methodology  on  the  bases  that  the  $1.89 
EQ-based  rate  is  too  costly  and  not 
appropriate  for  any  contractor,  being 
“too  low  for  employees  of  large 
companies  or  with  high-skilled  workers 
and  too  high  for  employees  of  small 
companies  or  low-skilled  employees.’’ 
The  Air  Force,  however,  agreed  with  the 
Army  and  the  Navy  that  “(tjhe  current 
problems  with  the  two  rate  system  stem 
from  the  inconsistent  application  of  the 
two  hinge  benefit  levels  resulting  in 
confusion  and  faustration  by  Federal 
contracting  agencies,  contractors,  and 
service  contractors.’’  The  Air  Force 
further  stated  that  “[t]he  inflexibility, 
for  example,  in  applying  the  ‘high’ 


fringe  benefit  rate  to  A-76  [Federal 
employee  displacement]  solicitations 
and  then  maintaining  the  high  benefit 
level  regardless  of  the  type  of  continued 
circumstances  of  the  contract  has 
created.the  climate  for  complaints  and 
attacks  on  the  two  level  system.’’ 

The  Defense  Commissary  Agency 
believed  that  Alternative  I  would  he 
cost-prohibitive  for  its  contracting 
purposes  since  that  agency  normally 
uses  “service  occupations’’  that  would 
be  paid  the  “low”  health  and  welfare 
benefit  rate  under  the  current 
methodology. 

Another  msadvantage  to  the 
Alternative  I  methodology,  specifically 
mentioned  by  CSA,  is  that  the  all¬ 
industry  EQ  data  upon  which  the 
Alternative  I  benefit  rate  would  be  based 
includes  “zeros” — that  is  data  from 
companies  that  do  not  provide  the 
benefit  surveyed,  thus  resulting  in  a 
lower  rate  that  does  not  accurately 
reflect  the  actual  cost  of  such  benefits. 
This  concern  was  also  reflected  in  the 
unions’  alternative  proposal  for 
determining  health  and  welfare  benefit 
rates,  which  is  separately  discussed 
below. 

Many  commenters  expressed  concern 
that  lowering  the  current  high  “total 
benefit”  rate. to  the  Alternative  I  single 
benefit  rate  would  result  in  serious 
employee  morale  problems  and 
disruption  in  benefits.  Accordingly,  as 
will  be  more  fully  discussed  below, 
many  commenters  favored  some  type  of 
“grandfathering”  or  “phase-in” 
mechanism  to  ameliorate  the  disruptive 
effects  resulting  from  a  change  in  the 
health  and  welfare  benefit  rate 
methodology. 

The  unions  unanimously  opposed  the 
single  rate  methodology  provided  in 
Alternative  I  primarily  because  it  would 
reduce  existing  benefits  currently 
received  by  those  service  contract 
workers  to  which  the  higher  level  “total 
benefits”  rate  applies.  Tl^ey  believed 
that  Alternative  I  met  their  primary 
criterion  of  establishing  a  rate  high 
enough  to  purchase  health  insurance 
coverage,  but  nonetheless  found  this 
alternative  unacceptable  because  it 
would  eliminate  the  existing  “total 
benefits”  rate.  SEIU  also  opposed 
Alternative  I  for  the  specific  reasons  that 
it  excludes  public  employee  data  and 
fails  to  give  “due  consideration”  to 
Federal  employee  rates. 

Alternative  II-A:  Issue  a  single 
benefit  level  for  each  of  six  major 
occupational  groupings  based  on  ECI 
data  for  all  workers  in  each  of  these 
groupings  in  private  industry.  This 
alternative  was  favored  by  the  Defense 
Commissary  Agency  and  four  firms 
which  employ  workers  with  disabilities 


pursuant  to  programs  sponsored  under 
the  Javitz-Wagner-O’Day  Act  (JWOD), 
based  primarily  on  their  view  that  this 
alternative  would  be  the  least  costly  in 
their  individual  circiunstances.  The 
Defense  Commissary  Agency 
recommended  use  of  Alternative  n-A 
because  the  “service  occupations”  it 
normally  uses  “really  would  justify  only 
a  rate  of  $.62  per  hour.”  Eastern 
Carolina  Vocational  Center  (ECVC), 
which  operates  a  work  center  for 
disabled  individuals,  explained  that 
Alternative  II  would  be  the  best 
alternative  for  its  operations  based  on 
cost  reasons.  While  ECVC 
acknowledged  that  Alternative  II-A  may 
be  the  most  expensive  to  the 
government  as  a  whole,  it  would  be  the 
least  costly  where  ECVC  was  concerned 
since  its  workers  fall  within  the  second 
lowest  paid  occupational  group 
(handlers,  equipment  cleaners,  helpers 
and  laborers,  which  would  receive 
Mnge  benefits  of  $1.24  per  hour  [based 
on  1995  ECI  data]  under  this 
alternative). 

Most  of  ^e  commenters  who  opposed 
adoption  of  Alternative  II-A  believed 
that  it  would  be  too  difficult  to 
administer  and  enforce,  and  would 
result  in  “additional  costs  to  the 
contractor,  and  ultimately  to  the 
contracting  agency,  for  personnel  and 
systems  to  administer  the  program.” 

1110  Air  Force  was  concerned  that  the 
increase  in  the  complexity  of  accounting 
resulting  from  this  alternative  would 
pose  “additional  compliance  difficulties 
for  contractors  and  [Wage-Hour] 
investigators.” 

Commenters  also  expressed  concern 
that  too  much  subjectivity  would  be 
inherent  in  the  administration  of  this 
alternative.  Both  CSA  and  Aspen 
Systems  Corporation  specifically  stated 
that  utilization  of  this  alternative  could 
lead  to  gamesmanship  involving 
manipulation  of  classifications  by 
contractors  during  the  competitive 
bidding  process. 

Many  commenters  expressed  their 
belief  that  minimum  Mnge  benefit  rates 
differentiating  among  various  groups  of 
employees  under  Alternative  II-A 
would  not  reflect  the  prevailing  practice 
in  the  service  contracting  industry  and 
would  be  unfair  to  employees  in  lower- 
paid  occupations.  CSA  stated  that  a 
“vast  majority”  of  its  member 
companies  “provide  the  same  level  of 
benefits  to  all  workers,  except  those 
workers  who  are  covered  under  a 
Collective  Bargaining  Agreement  or  a 
prevailing  wage  law.”  The  AFL-CIO 
also  stated  that  employers  generally 
provide  the  same  rate  of  Mnge  benefits, 
particularly  health  insurance,  to  all 
employees  working  on  the  same 
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contract.  The  AFLr-aO  further  stated 
that  “a  system  based  on  occupational 
groupings  that  would  provide  different 
employees  working  for  the  same 
employer  under  the  same  conti-act  with 
widely  diflerent  Mnge  benefits  simply 
could  not  be  considered  to  be  prevailing 
since  such  a  system  is  rarely  found 
among  employers.” 

Several  contractors  stated  that, 
especially  on  those  contracts  with  a  mix 
of  labor  categories,  there  could  be  a  high 
potential  for  discrimination  problems 
arising  under  the  Internal  Revenue  Code 
in  view  of  the  laige  disparity  between 
the  various  benefit  rates.  Several 
commenters  were  also  concerned  that 
having  the  various  benefit  levels  under 
Alternative  II-A  would  create  serious 
labor  and  morale  problems.  In 
addressing  this  point,  the  AFL-CIO 
stated  as  follows: 

[QJuality  health  insurance  is  needed  by  all 
service  workers  regardless  of  their 
occupational  groupings.  The  cost  of 
insurance  is  the  same  for  the  custodian  as  for 
the  computer  technician.  Establishing 
different  minimum  fringe  benefit  levels  based 
on  occupational  titles  or  groupings  probably 
would  lead  to  different  levels  of  health  care 
among  service  workers,  creating  basic 
problems  in  the  workplace. 

Finally,  several  conunenters, 
including  Fringe  Insurance  Benefits, 

Inc.,  opposed  this  alternative  because 
the  $.62  rate  for  “service  occupation” 
employees  would  not  be  sufficient  for 
such  employees  to  obtain  any 
meaningful  health  insurance. 

Alternative  II-B:  Issue  a  single 
benefit  rate  adjusted  to  reflect  the 
difference  between  the  BLS  ECI 
occupational  universe  and  the  actual 
mix  of  comparable  occupations  on  SCA 
contracts.  No  commenters  favored  this 
alternative;  Lockheed  Martin  was  the 
only  commenter  to  provide  any 
favorable  comments  concerning  this 
alternative.  ^  Lockheed  Martin  believes 
that  the  benefit  rate  produced  under  this 
inethodology  would  be  less  than  the 
$1.89  rate  produced  under  Alternative  I 
and  that  it  “would  be  more  reflective  of 
prevailing  benefit  levels  of  SCA  type 
contracts.*’  Lockheed  Martin  also 
believed  this  alternative  to  be  easy  to 
administer. 

Most  commenters  opposed 
Alternative  II-B  simply  because  they 
believed  it  to  be  too  complicated.  CSA 
believed  that  “the  data  required  to 
effectively  accomplish  this  may  be  too 
difficult  to  obtain  and  may  have  too 
much  error  to  be  effective.”  Aspen 
Systems  expressed  concern  that  this 
alternative  would  be  difficult  for  the 
government  to  implement,  thus  creating 


^  Lockheed  Martin  supported  Alternative  I. 


delay,  and  that  it  was  unclear  as  to 
which  agency  would  have  the  authority 
to  set  the  single  benefit  rate.  Several 
commenters,  including  the  AFL-CIO 
and  the  Air  Force,  questioned  the 
accuracy  of  the  Elepartment’s 
calculation  of  the  occupational  mix  of 
service  employees  contained  iii  the 
regulatory  impact  analysis,  which 
formed  the  basis  of  the  cost  estimate  for 
this  alternative.  The  Air  Force  also 
believes  this  alternative  to  be  the  most 
inflationary  of  all  those  proposed. 

Alternative  II-C:  Issue  two  benefit 
levels  based  on  combining  the 
occupational  groupings.  This 
alternative  likewise  garnered  no  support 
from  any  commenters.  Many 
commenters  had  the  same  objections  to 
this  alternative  that  they  had  to 
Alternative  II-A.  The  commenters  - 
generally  complained  that  this 
alternative  would  be  too  complex 
administratively,  and  would  be 
discriminatory  against  workers  in 
certain  types,  of  occupations  leading  to 
employee  morale  problems.  Aspen 
Systems  believed  that  there  would  be 
too  much  subjectivity  in  determining 
under  which  of  the  two  broad 
occupational  groupings  certain 
classifications  would  fall. 

Alternative  HI:  Issue  a  single  rate  for 
each  of  four  geographic  regions  based 
on  ECI  data  for  all  workers  in  private 
industry.  This  alternative  was  endorsed 
by  Goodwill  Industries,  Inc.  of  Eastern 
Nebraska  and  Southwest  Iowa,  which 
stated  that  this  alternative  “would 
provide  the  least  financial  burden  to  the 
Federal  Government  and  provide  a 
significant  increase  in  benefits  to  [its] 
employees,”  and  by  the  EPA,  which 
believed  this  alternative  to  be  “among 
the  most  prudent  cost  effective 
alternatives.”  * 

Commenters  which  opposed  this 
alternative  stated  that  regional  data  is 
not  an  adequate  substitute  for  locality 
data,  esp^ially  since  this  methodology 
would  not  take  into  consideration  fringe 
benefit  differences  within  a  particular 
region.  One  commenter  not^  that  the 
District  of  Columbia  and  Mississippi 
would  be  located  in  the  sam6  region,  yet 
the  labor  costs  in  these  two  regions  are 
significantly  different.  Similarly,  the 
AFL-CIO  points  out  that  prevailing 
rates  in  San  Francisco,  which  is  located 
in  the  Western  region,  are  much  more 
likely  to  be  similar  to  the  prevailing 
rates  in  Boston  than  to  the  prevailing 
rates  in  Boise,  Idaho,  which  is  also  in 
the  Western  region.  Commenters 
therefore  questioned  the  usefulness  of 
the  geographic  breakdown  embodied  in 
Alternative  III. 


■♦EPA  equally  supported  Alternative  V-A. 


Several  commenters  also  pointed  out 
that  fringe  benefits  are  provided  to 
employees  within  a  company  on  a 
similar  basis  without  reference  to 
geographic  location  and  that  benefit 
plans  to  which  employers  subscrihe  are 
not  structured  to  take  into  account 
geographical  differences.  CSA  and  its 
member  companies  disliked  Alternative 
m,  finding  it  too  difficult  to  administer 
because  it  would  possibly  require  four 
separate  benefit  plans.  They  were  also 
concerned  that  implementation  of  this 
alternative  would  necessitate  major 
payroll,  accounting  and  administrative 
changes,  and  would  be  especially 
problematic  with  regard  to  employees 
who  work  in  more  than  one  region.  CSA 
was  also  concerned  as  to  how  contract 
bids  would  be  evaluated  in  situations 
where  place  of  performance  of  the 
service  contract  would  be  determined 
by  the  location  of  the  successful  bidder. 
Finally,  CSA  believed  that  this 
alternative  “could  cause  non- 
compliance  with  IRS  discrimination 
rules  on  pension  plans.”  Hogg,  Allen, 
Norton  &  Blue  was  concerned  that  the 
establishment  of  a  higher  benefit  for  one 
geographic  region  than  another  might 
give  rise  to  “control  group  issues  under 
ERISA.” 

Alternative  IV:  Issue  a  single  fringe 
benefit  rate  (as  a  percent  of  wages) 
basM  on  the  relationship  between  the 
ECI  all-private  industry  “total  benefit” 
rate  and  the  ECI  all-private  industry 
average  wage  rate.  This  alternative  was 
endorsed  by  Aspen  Systems  Corporation 
and  three  firms  which  employ  workers 
with  disabilities  pursuant  to  programs 
sponsored  under  the  JWOD.  Aspen 
Systems  believed  that  this  alternative 
would  provide  positive  incentive  to 
employees  “in  the  sense  that  the  higher 
an  employee’s  hourly  wage,  the  hi^er 
the  employee’s  fringe  benefit  rates.” 
Aspen  Systems  also  stated  that 
implementation  of  this  methodology 
would  aid  firms  in  attracting  and 
retaining  employees  in  high  level 
classifications,  such  as  specialty  and 
technical  personnel.  Aspen  Systems  did 
not  view  this  alternative  as  being  too 
burdensome  from  an  administrative 
standpoint  and  recommended  that  the 
methodology  be  applied  as  a  percentage 
of  each  individual  employee’s  wages 
rather  than  of  an  average  based  on  all 
wages  paid  under  a  contract.  The  JWOD 
firms  which  favored  this  alternative 
appeared  to  do  so  because  the 
percentage  methodology  when  applied 
to  the  wage  rates  typically  paid  to  their 
low-wage  employees  would  serve  to 
decrease  their  labor  costs  and  enhance 
their  competitiveness. 

Many  commenters  believed  that  this 
alternative  would  not  be 
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administratively  feasible.  For  example, 
Johnson  Controls  stated  that  many  of  its 
contracts  are  not  staffed  with 
administrative  personnel  who  could 
adequately  perform  the  requirements 
associated  with  this  alternative.  The  Air 
Force  was  also  specifically  concerned 
that  applying  multiple  fringe  benefit 
rates  on  a  contract  would  impose  an 
excessive  administrative  burden  on 
contractors,  particularly  small 
contractors  such  as  those  operating 
under  the  Small  Business 
Administration’s  “8a”  program  and  the 
“NISH”  programs.  The  Air  Force  also 
believes  that  the  complexity  of 
accounting  inherent  in  this  alternative 
would  pose  added  complimce 
difficulties  for  contractors  and  Wage- 
Hour  investigators  alike.  Fringe 
Insurance  Benefits,  Inc.  was  concerned 
that  use  of  this  alternative  would 
provide  incentives  for  employers  to 
intentionally  misclassify  employees. 

Several  commenters  stated  that  a 
methodology  providing  for  multiple 
fringe  benefit  rates  wo^d  naturally  lead 
to  problems  of  inequity  and  morale  in 
the  workforce.  CSA  and  the  AFL-CIO 
both  expressed  concern  that  lower  paid 
workers  might  not  be  able  to  obtain 
adequate  health  insurance  under  this 
alternative.  Finally,  Fringe  Insurance 
Benefits.  Inc.,  while  pointing  out  that 
“the  cost  of  health  has  no  relationship, 
to  wages,”  stated  that  this  methodology 
is  “inconsistent  with  the  traditional 
approach  of  providing  all  non-exempt 
employees  with  the  same  health  benefit 
level.” 

Ahemative  V-A:  Issue  two  fi:inge 
benefit  levels  based  on  BLS  ECU  size-of- 
establishment  data  for  all  workers  in 
private  industry  (Current 
methodology — applied  based  on  nature 
of  contract).  The  Air  Force,  NASA,  EPA 
and  the  United  States  Postal  Service 
specifically  recommended  this 
alternative.  Moreover,  several 
commenters,  including  )(dmson 
Controls  and  Hogg,  Allen,  Norton  & 
Blue,  even  though  they  did  not  choose 
this  alternative,  believe  this  to  be  the 
least  disruptive  alternative  since  it  most 
closely  approximates  the  present  two- 
level  mediodoloey. 

The  Air  Force  ralieves  this  to  bo  the 
least  costly  of  all  the  alternatives 
proposed  and  that  experience  over  the 
past  twenty  years  shows  that  a 
methodology  providing  a  two-tier 
system  would  best  “meet  the  needs  of 
l^e  or  high-skill  contractors  and 
provide  a  representative  rate  for  the 
small  and  low-skill  contractors.”  The 
Air  Force  further  believes  that  “[tlhe 
current  problems  with  the  two  rate 
system  stem  from  the  inconsistent 
application  of  the  two  fringe  benefit 


levels  resulting  in  confusion  and 
frustration  by  Federal  contracting 
agencies,  contractors,  and  service 
employees.”  The  Air  Force  favored 
establishment  of  regulations  tliat  would 
“place  a  hi^  fringe  benefit  level  only 
on  large  dollar  contracts  and  contracts 
that  require  the  use  of  a  highly  skilled 
workforce.” 

The  United  States  Postal  Service 
preferred  this  alternative  so  that  “the 
current  methods  of  calculating  wages 
and  benefits  for  highway  transportation 
contract  employees  would  be 
continued.”  The  Postal  Service’s 
preference  stems  from  its  desire  to 
preserve  the  status  quo  with  respect  to 
the  Department’s  current  policy  of 
special  treatment  of  the  mail 
transportation  industry. 

The  primary  objections  to  this 
alternative  are  that  the  two  levels  are 
inconsistently  and  subjectively  applied 
to  contracts  and  that  the  insurance  level . 
is  too  low  to  provide  adequate  benefits 
and/or  attract  and  retain  qualified 
employees.  SEIU  points  out  that  “size- 
of-establishment”  data  has  no  direct 
correlation  to  the  population  of 
establishments  performing  SCA 
contracts  and  the  types  of  contracts  to 
which  the  two  benefit  levels  apply,  i.e., 
the  size  of  the  business  has  no 
relatiohship  to  the  nature  of  the  service 
contract  or  to  the  level  of  benefit 
applied  imder  the  current  methodology. 
SEIU  and  the  AFLf-CIO  both  stated  that 
the  “size-of-establishment”  approach  for 
the  lower  “insurance”  rate  has  been 
rejected  by  the  Department’s  Board  of 
Service  Contract  Ajmeals. 

Alternative  V-B:  Issue  two  fringe 
benefit  levels  based  on  BLS  ECI  size-of- 
establishment  data  for  all  workers  in 
private  industry  (variation  of  current 
methodology — applied  by  size/number 
of  employees  on  contract;  lower  firinge 
benefit  rate  based  on  “total  benefit” 
level).  This  alternative  was  favored  only 
by  CCAR  Services,  Inc.,  an  employer  of 
persons  with  disabilities,  whose 
primary  concern  was  that  an  increase  in 
the  cost  of  benefit  packages  would  result 
in  a  reduction  in  the  number  of 
employees  on  government  service 
contracts. 

The  Air  Force  opposed  this 
alternative  because  of  the  problems 
attendant  to  its  application.  The  Air 
Force  notes  that  ECI  fringe  benefit  data 
is  based  on  the  number  of  employees  in 
the  firm,  whereas  the  suggested 
application  would  be  based  on  the 
number  of  employees  on  the  contract. 
The  Air  Force  believes  this  illogical 
given  that  many  large  firms  that  would 
normally  pay  high  Mnge  benefit  rates 
have  contracts  that  utilize  only  a  small 
number  of  employees.  CSA  states  that 


employees  would  be  penalized  for 
working  on  smaller  contracts  and  that  it 
would  be  difficult  to  attract  and  retain 
highly  skilled  workers  on  small 
contracts.  Finally,  Job  Options,  Inc. 
states  this  alternative  would  lead  to  a 
perception  by  employees  of  arbitrariness 
and  unfairness  since  “there  is  really  no 
difference  from  the  workers  point  of 
view  whether  or  not  he  or  she  works  for 
a  large  or  small  employer,  the  workers’ 
needs  are  the  same.  Therefore,  to  either 
penalize  or  reward  them  based  on  the 
size  of  the  employer  seems  unfair  to 
employees.” 

Other  Alternatives 

Unions’  Proposal 

The  union  commenters  suggested  an 
alternative  methodology  that  would 
maintain  the  existing  “two-tier”  system, 
including  the  “total  benefits”  rate 
(currently  at  $2.56)  utilizing  the  current 
methodology,  but  would  provide  a 
different  methodology  for  determining 
only  the  lower  “insurance”  rate.’  SEIU 
and  the  AFL-CIO  both  stated  that  the 
Department  should  continue  to  set  the 
lower  fringe  benefit  rate  based  on  the 
cost  that  employers  pay  for  insiurance 
because  BLS  data  shows  that  insurance 
is  the  only  benefit  which  a  majority  of 
service  workers  receive.  However,  rather 
than  using  the  ECI  size-of-establishment 
data  currently  used  to  determine  the 
“insimmce”  rate,  the  unions 
recommended  using  ECI  all-industry 
data,  but  only  after  those  establishments 
that  reported  no  health  insurance  costs 
are  factored  out  of  the  survey  data,  i.e., 
after  eliminating  the  “zeros.”  The 
unions  argued  Aat  inclusion  of  “zeros” 
as  amounts  paid  for  health  insurance 
distorts  the  cost  of  health  insiuance 
paid  by  employers  which  actually 
provide  health  insurance,  and  therefore 
artificially  deflates  the  prevailing  fringe 
benefit  rate.  The  AFL-QO  believes  that 
its  proposal  would  bring  the  “insurance 
level”  cost  within  the  range  of  $2.00.^ 
As  discussed  below,  the  unions” 
proposal  also  would  include  State,  local 
and  Federal  data  In  the  computation. 
They  argue  that  inclusion  of  State  and 
local  data  is  appropriate  because 
nothing  in  the  Act  suggests  that 
prevailing  rates  are  based  only  on 
private  industry.  They  further  suggest 


^  SEIU  recommends  that  the  "Total  Benefits”  rate 
should  be  “frozen  at  $2.56  until  such  time  as  the 
EQ  data  for  all  beneHts  for  establishments  of  100 
or  more  employees  rises  above  the  $2.56”  because 
the  ECI  data  for  1995  and  1996  fell  below  this  rate. 

‘Fringe  benefit  data  with  "zeros”  excluded  is  not 
currently  available  from  BLS.  SEIU  claims  in  its 
comments  that  BLS  has  informed  them  that  '' 
“establishments  with  zero  health  care  benefits  can 
be  eliminated  from  the  ECI  data  by  some 
programming  changes  •  * 
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that  inclusion  of  Federal  rates  is 
appropriate  because  of  the  statutory 
provision  for  the  Department  to  give 
“due  consideration”  to  the  rates  paid 
Federal  employees. 

As  an  alternative,  SEIU  suggested  that 
the  “insurance”  rate  could  be  based  on 
data  derived  horn  the  Federal  Employee 
Health  BeneHta  Program  (FEHBP). 
According  to  SEIU,  the  family  coverage 
contribution  rate  under  the  FEHBP 
program  was  $1.65  in  1996,  whereas  a 
blend  of  single  and  family  coverage 
rates  as  reflected  in  the  actual  cost  per 
employee  to  the  Federal  government 
would  amount  to  approximately  $1.30 
per  hour.  Apparently,  SEIU  would 
support  either  of  these  two  rates  as  the 
basis  for  the  “insurance”  rate. 

The  Army  believes  that  the  unions’ 
proposal  to  change  the  “low”  rate 
methodology,  but  retain  the 
methodology  for  computing  the  “high” 
rate  as  it  now  stands  is  a  “protectionist 
stance  *  *  *  that  cannot  be  defended.” 
The  Army  states  that  if  DOL  decides  to 
continue  with  a  two-rate  methodology, 
the  rationale  for  each  rate  must  be  the 
same.  In  other  words,  it  would  be 
illogical  and  inconsistent  to  determine 
the  lower  “insurance”  rate  based  on  all¬ 
industry  data,  while  continuing  to 
determine  the  higher  “total  benefits” 
rate  based  only  on  “size-of- 
establishment”  data. 

Insurance  Plus  Variable  Rate 

Fringe  Insurance  Benefits,  Inc.  (FIBI) 
recommended  implementation  of  “a 
prevailing  rate  for  health  insurance  that 
is  level  and  consistent  for  all  employees 
on  the  contract  and  a  pension  rate  that 
is  based  on  either  wages  or  job 
classification.”  Under  this  method, 
health  care  costs  for  each  class  of 
employee  would  be  consistent,  but  other 
fi'inge  benefits  such  as  pension  amount 
would  vary  by  occupation  or  wage  rate. 
FIBI  suggested  that  this  method  would 
better  conform  to  actual  market  place 
practices.  Furthermore,  FIBI  suggested 
that  the  Department  closely  review  the 
National  Association  of  Insurance 
Commissioners’  Small  Employer  Health 
Insurance  Availability  Model  Act. 

“Due  Consideration”  and  Inclusion  of 
State  and  Local  Data 

Five  organizations  commented 
concerning  the  appropriate  procedure 
for  the  Department  to  give  due 
consideration  to  the  wage  and  fringe 
benefits  paid  Federal  employees,  as 
required  by  the  Act.  Three  unions  and 
one  contractor  stated  that  due 
consideration  should  be  given  to  the 
wage  and  fringe  benefit  rates  being  paid 
Federal  employees  in  making  SCA  wage 
determinations.  SEIU  stated  that  due 


consideration  was  intended  to  narrow 
the  disparity  between  the  compensation 
receiv^  by  Federal  employees  and 
service  contract  workers.  SEIU’s  view  is 
that  Wage  and  Hour  has  made  no 
attempt  to  determine  the  cost  of  Federal 
employees’  fringe  benefit  in  order  to 
close  the  gap.  The  AFL-QO  contends 
that  the  Department  cannot  rationally 
maintain  that  it  gives  “due 
consideration”  to  Federal  wage  and 
firinge  benefit  rates,  as  requir^  by  the 
statute,  when  Federal  workers  are 
excluded  from  the  data  on  which  the 
SCA  fringe  benefit  rates  are  based. 
LIUNA  and  Lockheed  Martin  concurred 
that  in  computing  the  insurance  level, 
ECI  insurance  benefit  costs  from  all 
civilian  sectors,  including  government 
employees,  should  be  used. 

The  unions  strongly  supported  the 
inclusion  of  fringe  benefits  paid  to  all 
public  employees,  including  State  and 
local  as  well  as  Federal  employees,  in 
SCA  fringe  benefit  rate  determinations. 
According  to  SEIU,  data  on  fringe 
benefits  paid  State  and  local 
government  employees  is  readily 
available  in  that  the  EQ  now  publishes 
data  on  fringe  benefits  paid  to  “civilian 
workers”  including  both  private  and 
State  and  local  workers  combined.  SEIU 
and  the  AFL-CIO  also  maintain  that 
data  on  fringe  benefits  paid  to  Federal 
workers,  which  SEIU  states  is  “readily 
available”  from  the  Office  of  Personnel 
Management,  should  also  be  factored 
into  the  hinge  benefit  rates.  SEIU  states 
that  fringe  benefits  received  by  State, 
local,  and  Federal  workers  “tend  to  be 
higher  than  the  hinge  benefits  paid  in 
private  industry”  and  their  exclusion 
artificially  suppresses  the  rates 
currently  published  by  the  Department. 
The  unions  pointed  out  that  neither  the 
Act  nor  the  regulations  make  a 
distinction  between  private  and  public 
service  employees,  and  therefore,  there 
is  no  basis  for  excluding  public  sector 
hinge  benefit  data. 

In  contrast,  the  Air  Force  states  that 
if  ECI  fringe  benefit  data  is  to  be  used. 
State  and  local  government  hinge 
benefit  data  should  be  excluded.  The 
Air  Force  states  that  not  only  are  hinge 
benefits  paid  by  these  entities  ordinarily 
above  the  levels  provided  by  local, 
private  industry,  but  that  a 
disproportionate  ntunber  of  these 
employees  are  represented  by  unions. 
These  factors  would  tend  to  skew  the 
data  and  results,  just  as  would  the 
inclusion  of  Federal  government  data. 
Furthermore;  the  CSA  states  that  the 
benefit  rate  should  be  based  on  private 
industry  data  and  does  not  believe  that 
the  Department  should  explore  the  cost 
and  feasibility  of  expanding  ECI  to 


include  hinge  benefits  of  State  and  local 
workers. 

“Grandfathering”  or  “Phase-In” 

Nine  organizations  provided 
comments  concerning  the  possibility  of 
“grandfathering”  and/or  “phasing-in” 
any  of  the  proposed  alternative  health 
and  welfare  benefit  rate(s).  CSA  and  its 
member  contractors  specifically 
recommend  that  the  current  “total 
benefit”  level  of  $2.56  be 
“grandfathered”  througliout  the  life  of 
all  existing  contracts,  including  all 
options  and  extensions,  and  that  all  new 
contracts  and  recompetitions  convert  to 
the  new  health  and  welfare  rate  at  the 
time  of  award.  The  Navy  concurs  that 
“the  revised  benefit  rate  should  be 
implemented  only  at  the  resolicitation 
of  a  contract,  or  the  new  solicitation  of 
contract  services.”  The  Navy  also  states 
that  “[ajny  existing  contract  would 
continue  with  the  same  present  benefit 
level  through  the  end  of  that  contract, 
regardless  of  options  or  extensions.” 

The  Navy  did  not  specifically  indicate 
whether  its  “grandfathering”  scheme 
would  apply  only  to  the  “total  benefit” 
level  or  would  also  apply  to  the  current 
“insurance”  level  of  $.90  as  well.  The 
Army  also  agrees  that  “implemeiitation 
should  occiur  when  a  contract  is  being 
resolicited  or  a  new  requirement  is 
being  awarded.”  The  Army  anticipates 
that  this  would  allow  implementation 
“to  occvn  over  a  period  of  one  to  four 
years,  given  the  fact  that  most  contracts 
are  for  a  five  year  term.” 

KIA,  on  the  other  hand,  suggested  that 
contracts  subject  to  the  $2.56  level  be 
“grandfathered  to  protect  the  current 
level  until  such  time  as  the  lower  single 
level  of  $1.89  can  catch  up  to  it.”  Hogg, 
Allen,  Norton  &  Blue  also  offered  this 
suggestion.  These  commenters  generally 
believe  that  this  approach  would  protect 
incumbent  employees  against  a 
reduction  in  their  fringe  benefits  upon 
recompetition  and  would  protect 
incumbent  contractors  against  predatory 
pricing  practices  by  non-incumbents  at 
the  time  of  recompetition.  They  believe 
that  grandfathering  the  high  benefit 
level  until  the  new  rate  catches  up, 
provided  it  is  not  cost-prohibitive  for 
the  agencies  involved,  would  cause  the 
least  disruption  for  contractors  and 
employees  alike. 

SEIU  states  that  equity  dictates  that 
no  employee’s  benefits  should  be  cut 
back.  In  addition,  LIUNA  believes  it 
appropriate  for  the  Secretary  of  Labor  to 
issue  an  exemption  or  variance  for 
purposes  of  preserving  the  current  high 
benefit  rate.  Another  organization 
concurred,  stating  that  because  of  the 
inevitable  employee  dissatisfaction 
resulting  from  a  reduction  in  benefits. 
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contracts  should  be  grandfathered  to 
protect  the  current  level  “until  any 
lower  level  H  &  W  rate  can  catch  up 
because  failure  to  do  so  would 
negatively  impact  employee  morale  and 
retention.” 

The  AFLr-CIO  proposes  a  two-year 
phase-in  approadi  for  implementation 
of  its  recommended  new  “insurance” 
rate.  The  AFL-CIO  recommended  that 
implementation  of  the  new  “insmance” 
rate  start  with  all  contract  aimiversary 
dates  after  September  30, 1997,  and  that 
only  one-half  of  the  difference  between 
the  current  rate  and  the  new  rates  which 
would  otherwise  apply  for  fiscal  year 
1998  be  implemented  at  that  time.  On 
the  next  anniversary  date  of  the 
contract,  the  second  half  of  the  increase 
would  be  implemented. 

The  Air  Force  strongly  opposes 
grandfathering  the  hi^  fringe  benefit 
level  should  a  final  rule  be  adopted  to 
change  to  a  methodology  other  than 
Alternative  V-A.  The  Air  Force  objects 
to  the  Department  artificially  retaining 
higher  fringe  benefit  rates,  which  they 
do  not  believe  to  be  supported  by  the 
surveys.  The  Air  Force  recommends  a 
“phase-in”  period  whereby  the  rate(s] 
would  “take  effect  only  upon 
recompetition  of  each  contract.”  The  Air 
Force  believes  that,  while  a  phase-in 
period  would  not  reduce  the  eventual 
cost  of  the  benefit  increase,  it  would  at 
least  serve  to  “reduce  the  immediate 
negative  impact  on  employees  facing 
layoffs.” 

The  Defense  Commissary  Agency 
recommends  against  a  permanent 
grandfathering  at  the  current  rate 
because  that  agency  believes  that  the 
current  rates  are  already  too  high  for  the 
type  of  work  for  which  it  contracts. 
Instead,  the  Defense  Commissary 
Agency  recommends  a  phase-in  period 
of  two  years,  with  half  toe  reduction 
occurring  the  first  year,  and  movement 
to  the  then-current  rate  the  second  year. 

Analysis 

Based  on  a  careful  review  of  the 
comments  and  further  analysis  of  the 
various  alternatives,  the  Department  has 
concluded  that  Alternative  I  best 
accords  with  the  Department’s  dual 
responsibilities  to  determine  fringe 
benefits  which  prevail,  and  to  select  a 
methodology  which  is  administrable 
and  not  unduly  disruptive  for 
employees,  contractors,  contracting 
agencies,  and  the  Department.  Currently 
there  are  no  occupation-specific  or 
locality-based  hinge  benefit  data 
available.  Fwtoermore,  virtually  all 
commenters  opposed  any  alternative 
which  would  result  in  their  having  to 
pay  different  hinge  benefits  to  different 
classes  of  workers  or  in  different  parts 


of  the  country.  While  recognizing  that 
no  methodology  will  satisfy  edl  parties 
interested  in  the  service  contracting 
process,  the  Department  believes  that 
Alternative  I  represents  a  reasonable 
application  of  the  statutory  requirement 
to  establish  prevailing  fringe  benefit 
rates  and  best  meets  the  concerns 
expressed  by  the  commenters  to  the 
Department’s  proposal.  (See  also  the 
discussion  below  concerning  the 
Department’s  issuance  of  a  variance 
under  Section  4(b)  of  the  Act.) 

Pursuant  to  the  Alternative  I 
methodology,  the  applicable  hinge 
benefit  level  would  be  based  on 
employer  costs  per  hour  worked  for  all 
benefits — excluding  holidays  and 
vacations,  which  are  separately 
determined,  and  excluding  benefits 
otherwise  required  by  law,  such  as 
social  security,  unemployment 
insurance,  and  workers’  compensation 
payments — as  reported  annudly  by  the 
BLS  Employment  Cost  Index  (EQ)  study 
of  employer  costs  for  employee 
compensation  in  the  private  sector  (i.e., 
all  workers,  all  industries,  all 
establishment  sizes,  aod  all 
occupations).  Under  this  “total  benefits” 
approach,  the  Department  will  issue  a 
single  nationwide  health  and  welfare 
hinge  benefit  level  applicable  to  all 
employees  engaged  in  the  performance 
of  SCA-cover^  contracts,  based  on  the 
average  cosf^  for  the  following 
compensation  components: 

(1)  sick  and  other  leave  (excluding 
vacation  and  holiday  leave); 

(2)  insurance,  consisting  of  life, 
health,  and  sickness  and  accident 
insurance  plans; 

(3)  retirement  and  savings,  consisting 
of  pension  and  savings  and  thrih  plans; 
and 

(4)  other  benefits  not  otherwise 
retired  by  law. 

The  Department  chooses  Alternative  I 
because,  as  noted  by  many  commenters, 
this  determination  method  is  simple  to 
understand  and  to  comply  with,  and 
relatively  simple  to  administer  and 
enforce.  The  Department  also  chooses 
Alternative  I  because  it  is  consistent 
with  the  Department’s  general  practice 
of  using  cross-industry  data  which  is 
not  differentiated  by  siw-of-firm  in 
determining  prevailing  wage  rates.  The 
Depatonent  has  concluded  that  use  of 
size-of-firm  data  should  not  be 
continued  because  the  Department’s 
application  of  the  two  benefit  levels  did 
not  in  fact  correspond  to  the  size  of  the 


’’  The  cost  of  the  benefit  components  in  the  BLS 
ECI  study  is  an  average  based  on  data  from  all 
employers  in  the  survey,  including  those  employers 
that  do  not  provide  the  particular  benefit.  Averaging 
in  these  "zeros”  gives  consideration  to  the  degree 
to  which  a  benefit  in  fact  is  paid  .by  employers. 


employer,  and  because  review  of  the 
survey  conducted  in  preparation  of  the 
Department’s  impact  analysis  (61  FR 
55239,  October  25, 1996)  led  the 
Department  to  conclude  that  the  low 
“insurance”  level  which  was  applied  to 
most  contracts  was  particularly 
inappropriate  for  the  large  numbers  of 
white  collar  and  skilled  blue  collar 
workers  employed  on  Federal  service 
contracts. 

Furthermore,  the  Department  prefers 
Alternative  I  over  the  current 
methodology  (Alternative  V-A)  because 
it  addresses  concerns  expressed  by 
commenters  that  the  current  two-tier 
system  has  been  inconsistently  and 
subjectively  applied.  This  approach  is 
also  preferable  because  it  applies  the 
same  minimum  hourly  benefit  level  for 
all  service  employees  and  does  not 
require  any  subjective  judgments  as  to 
which  benefit  level  to  apply  based  on 
the  type  of  contract  or  employee. 
Accoidingly,  adoption  of  Alternative  I 
will  largely  avoid  the  potential  for 
employee  morale  problems  and 
perceptions  of  unfairness  and  inequity 
that  are  inherent  in  the  current  system 
and  in  those  alternatives  that  would 
establish  different  rates  for  different 
occupations  (Alternatives  II-A,  H-C, 
and  IV). 

The  Department  also  notes  that 
Alternative  I  provides  a  benefit  level 
that  is  sufficient  for  service  contract 
employees  to  obtain  meaningful  health 
insurance  coverage  and  will  allow 
service  contractors  to  obtain  and  retain 
qualified  employees.  This  is  consistent 
with  the  Department’s  goals  of 
encouraging  employers  to  provide  a 
high  quality  and  high  performance  work 
place.  In  contrast,  the  current  low 
insurance  fringe  benefit  level,  because  it 
is  based  on  only  “small”  employers  and 
averages  in  those  employers  which 
provide  no  fringe  benefits,  has  resulted 
in  a  fringe  benefit  level  significantly 
lower  than  the  level  actually  paid  by 
employers  in  private  indusfyy. 

Alternative  I  also  is  consistent  with 
the  desire  of  almost  all  commenters  that 
health  and  welfare  fringe  benefit  rates 
be  based  upon  nationwide  data.  The 
Department  agrees  with  those 
commenters  which  opposed  the 
alternative  (III)  which  would  base  rates 
on  the  four  regional  breakdowns 
because  it  does  not  take  into  account  the 
potentially  wider  prevailing  rate 
disparities  within  regions  and  because 
employers  commented  that  they 
generally  provide  similar  benefits  to 
their  employees  regardless  of  location. 

The  Department  nas  decided  not  to 
mix  State  and  local  government  fringe 
benefit  data  wito  ECI  private  industry 
data  in  determining  the  fringe  benefit  . 
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level  applicable  under  this 
methodology.  The  Department  has 
concluded  mat  the  determination  of  the 
prevailing  hinge  beneht  level  should  be 
based  only  on  private  industry  data 
since  this  is  the  sector  that  competes  for 
government  contracts.  Public  employee 
benefit  rates  are  not  representative  of 
the  benefit  levels  paid  by  the  imiverse 
of  private  Hrms  that  comprises  SCA 
contractors.  Rather,  fringe  benefit  levels 
paid  by  State  and  local  governments  are 
substantially  diherent  than  private 
industry,  and  consequently,  inclusion  of 
such  data  would  inappropriately  skew 
the  hinge  benefit  determination. 

The  Ctepartment  has  also  concluded 
that  inclusion  of  P'ederal  fringe  benefit 
data  is  not  feasible.*  The  Department 
has  not  been  able  to  obtain  usable  cost 
data  for  Federal  benefits  other  than 
health  and  life  insurance.  The  pension 
system  provides  a  defined  benefit 
package  for  one  group  of  employees^ 
and  a  defined  contribution  system  for 
others,  with  contributions  which  vary 
according  to  the  level  of  contributions 
by  employees.  Pension  and  sick  leave 
both  vary  with  the  pay  of  employees. 
Thus,  it  is  apparent  that  data  on  hinge 
benefits  paid  to  Federal  employees 
would  not  readily  mix  with  EQ  private 
industry  data.  However,  the  Department 
has  taken  “due  consideration"  of  the 
Federal  benefit  system  in  its  selection  of 
Alternative  I,  which  utilizes  “total 
benefits"  data  and  will  bring  SCA  hinge 
benefit  levels  more  into  line  with 
Federal  benefits. 

The  Department  shares  the  view  of 
many  commenters  that  any  change  in 
the  methodology  should  avoid  the 
serious  adverse  efiect  of  a  substantial 
reduction  in  hinge  benefits  for  those 
service  employees  currently  employed 
on  contracts  subject  to  the  “total 
benefit"  level.  We  anticipate  that 
employers  paying  the  higher  benefits  in 
accordance  with  past  determinations  of 
the  Department  will  face  the  Hobson’s 
choice  of  cutting  hinge  benefits  for  their 
workers  (possibly  losing  them  to 
employers  who  are  not  Federal  service 
contractors  which  pay  higher  binge 
benefit  packages)  or  becoming 
uncompetitive.  Similarly,  Federal 
agencies  may  lose  the  continuity  of 
services  provided  by  major  contractors 
which  may  become  uncompetitive,  or 
by  valuable  employees  who  leave 


*  Inclusion  of  Federal  benefits  would  likely  have 
little  impact  in  any  event.  For  example.  Federal 
health  insurance  would  affect  the  insurance  level 
by  no  more  than  a  few  cents  per  hour. 

’The  level  of  the  defined  benefit  plan  presumably 
is  also  affected  by  tbe  fact  that  participating 
employees  do  not  receive  credit  towards  Social 
Security  benehts  for  tbeir  period  of  Government 
service. 


because  of  the  reduction  in  their  hinge 
benefits. 

Accordingly,  the  Department  has 
concluded  that  the  current  “total 
benefit"  level  should  be  grandfathered 
at  the  present  rate  ($2.56  per  hour)  until 
the  single  benefit  provided  by 
Alternative  I  (all-industry,  all¬ 
occupation  average)  reaches  or  exceeds 
$2.56.  This  grandfathered  rate  will 
apply  to  all  contracts  which  currently 
contain  the  high,  “total  benefit"  level, 
and  future  solicitations  for  those 
contracts.  The  grandfathered  rate  will 
hot  apply  to  contracts  for  new  services. 

The  Department  also  believes  it  is 
necessary  to  allow  contracting  agencies 
(which  may  have  budgeted  based  upon 
existing  fringe  benefit  levels)  and 
contractors  (which  will  likely  need  to 
develop  new  hinge  benefit  plans)  a 
period  of  time  in  which  to  prepare  for 
the  change  in  minimum  hinge  benefit 
levels.  Accordingly,  the  new 
methodology  established  by  this  final 
rule  will  apply  only  to  wage 
determinations  issued  on  or  after  June  1, 
1997.  This  date  was  selected  so  that  the 
new  rate  will  apply  to  contracts 
solicited  and  options  exercised  for  the 
fiscal  year  beginning  October  1, 1997. 
For  the  same  budgetary  and  planning 
reasons,  the  Department  has  also 
concluded  that  a  four-year  phase-in  of 
the  ratq  set  by  the  new  methodology 
would  be  appropriate.  The  Department 
believes  that  this  approach  is  preferable 
to  the  alternative  suggestion  of  applying 
the  new  rate  only  to  new  solicitations, 
and  not  to  extensions  and  options  on 
existing  contracts,  because  it  is  more 
equitable.  Furthermore,  the  Department 
is  concerned  about  potentially  serious 
problems  in  applying  the  proper  hinge 
benefit  determination  because  of 
difficulties  in  ascertaining  whether  the 
wage  determination  is  needed  for  a  new 
contract  or  exercise  of  an  option. 

As  discussed  above,  most  of  the 
alternative  methodologies  proposed  did 
not  gamer  significant  support  horn 
commenters,  though  they  were  fully 
considered  by  the  Department  in  light  of 
the  mlemaking  record. 

The  Department  did  not  select 
Alternative  II-A,  which  would  set 
different  rates  for  each  of  six 
occupational  groups,  because  it  would 
be  much  more  difficult  for  contractors  to 
administer  and  for  Wage-Hour  to 
enforce.  The  Department  considered  it 
significant  that  commenters  stated  that 
providing  different  levels  of  benefits 
according  to  occupation  is  contrary  to 
the  common  practice  of  employers 
providing  the  same  benefit  program  to 
most  employees,  and  that  it  would  be 
difficult  for  insurance  carriers  to 
accommodate.  Commenters  also  agreed 


generally  that  having  different  benefit 
levels  based  upon  occupation  would 
create  serious  labor-management  and 
morale  problems.  The  Department  also 
shares  the  concern  expressed  by  several 
commenters  about  subjectivity  inherent 
in  this  alternative  and  the  possibility 
that  some  contractors  might  attempt  to 
manipulate  the  classifications  in  order 
to  obtain  a  competitive  advantage. 

Alternative  II-B  is  similar  to 
Alternative  I  in  that  it  would  provide  a 
single  benefit  level  for  all  employees 
and  all  contracts.  However,  no 
commenters  responded  favorably  to  this 
new  concept  for  computing  health  and 
welfare  fnnge  benefits,  which  would  set 
the  hringe  benefit  level  based  upon 
available  information  regarding  the  mix 
of  occupations  used  on  Federal  service 
contracts.  Under  this  alternative,  fringe 
benefit  rates  would  be  determined  based 
upon  the  survey  the  Department 
conducted  last  year  which  formed  the 
basis  for  its  impact  analysis. 
Commenters  generally  expressed  little 
confidence  in  the  Department’s  efforts 
to  determine  the  occupational  mix  on 
SCA-covered  contracts. 

The  Department  did  not  select 
Alternative  II-C  for  many  of  the  same 
reasons  it  declined  to  adopt  Alternative 
II-A.  Reducing  the  occupational 
groupings  from  six  to  two  would 
decrease  the  frequency  of  having 
different  levels  paid  to  groups  of 
employees  on  the  same  contract. 
However,  where  that  situation  arose, 
there  still  would  be  a  distinct  possibility 
of  perceptions  of  discrimination  and 
consequent  employee  morale  problems. 
Moreover,  determining  the  appropriate 
mixing  and  weighting  of  the  various 
occupational  group  rates  would  be 
difficult. 

The  Department  rejected  Alternative 
III  because  the  Department  agrees  with 
the  many  commenters  expressing  the. 
belief  that  establishing  benefit  rates  on 
a  regional  basis  offers  no  significant 
advantage  over  using  a  nationwide  rate. 
To  the  contrary,  regional  data  does  not 
reflect  variations  in  labor  costs  and 
fringe  benefit  rates  within  a  region, 
which,  as  the  commenters  pointed  out, 
are  often  more  substantial  than 
variations  among  regions.  Moreover, 
this  option  would  be  inconsistent  with 
the  reportedly  common  practice  among 
employers,  including  service 
contractors,  of  providing  similar  fringe 
benefits  to  most  employees  nationwide, 
without  regard  to  either  occupation  or 
geographic  location.  This  alternative 
would  be  particularly  problematic  to 
those  government  seryice  contractors 
which  perform  contracts  for  similar 
services  at  various  facilities  and 
installations  throughout  the  country.  It 


68656  Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations 


could  also  create  serious  administrative 
problems  for  service  contractors  whose 
contracts  require  performance  in 
multiple  locations  that  fall  within 
different  regions. 

Alternative  IV  (benefits  based  on  a 
fixed  percentage  of  each  employee’s 
wages)  was  not  chosen  by  the 
Department  primarily  because  of  the 
extreme  difficulty  that  would  be  posed 
by  its  administrative  requirements. 
Several  commenters  expressed  serious 
concern  that  the  additional 
administrative  and  recordkeeping 
requirements  that  would  be  associated 
with  this  alternative  would  simply  be 
too  burdensome,  especially  for  smaller 
contractors.  Although  the  Department  is 
of  the  view  that  there  is  a  correlation 
between  wage  levels  and  fringe  benefits 
paid  when  viewed  across  the  entire 
workforce,  the  Department  recognizes 
that  individual  employers  reportedly 
provide  the  same  or  similar  benefit 
packages  to  most  employees  (especially 
insurance  benefits),  without  regard  to 
wage  levels.  Moreover,  the  Department 
agrees  with  the  commenters  that  this 
alternative  has  the  greatest  potential  for 
creating  problems  of  inequity  and 
morale  in  the  workf  orce.  The 
Department  also  notes  that  under  this 
alternative  many  lower  paid  workers 
simply  would  not  receive  adequate 
health  insurance. 

As  discussed  above,  the  Department 
decided  against  continuing  the  ^ 

methodology  proposed  under 
Alternative  V-A  or  the  veiriation 
proposed  under  Alternative  V-B 
primarily  because  of  the  lack  of 
evidence  justifying  continued  use  of  EQ 
“size-of-establishment”  data,  which  has 
been  difficult  to  defend  before  the  Board 
of  Service  Contract  Appeals,  and 
commenter  concerns  regarding  the 
manner  in  which  the  two  rates  have 
been  applied  and  the  resulting  effects  on 
the  morale  of  the  work  force. 

The  Department  also  seriously 
consider^  the  union  proposal.  The 
IDepartment  was  concerned  about  the 
lack  of  opportunity  for  comment  on  this 
specific  alternative.  Furthermore,  the 
Department  believes  that  the  union 
proposal,  which  would  maintain  the 
existing  “two-tier”  system,  including 
the  current  method  for  determining  the 
high  “total  benefits”  rate,  while 
providing  a  revised  methodology  for 
determining  the  lower  “insurance”  rate, 
would  be  difficult  to  support  given  that 
the  two  rates  would  be  based  on 
inconsistent  methodologies.  Under  the 
imion  proposal,  the  high  “total  benefit” 
rate  would  continue  to  be  set  based  on 
EQ  “size-of-establishment”  data  for 
large  firms  (establishments  with  100  or 
more  employees).  However,  the 


Department’s  use  of  “size-of- 
establishment”  data  was  successfully 
challenged  in  proceedings  before  the 
BSCA.  Though  the  specific  challenge 
was  to  the  use  of  EQ  “size-of- 
establishment”  data  as  a  basis  for  the 
low  “insurance”  rate,  the  Department 
believes  that  any  legal  shortcomings 
identified  in  that  action  would  likely 
apply  as  well  to  the  use  of  such  data  in 
establishing  the  “total  benefit”  level. 
Neither  the  comments  nor  the 
Department’s  own  survey  provided 
evidence  to  refute  the  Department’s 
statement  in  its  Notice  of  Psoposed 
Rulemaking  (61  FR 19773)  that  the 
major  problem  with  the  continued  use 
of  “size-of-establishment”  data  is  that 
there  is  little  evidence  to  show  that  the 
average  benefit  level  for  small  firms 
corresponds  best  to  benefits  paid  by 
private  employers  on  contracts  similar 
to  most  SCA  contracts,  or  that  the 
benefit  level  paid  by  large  firms 
corresponds  to  the  rates  paid  by 
employers  on  contracts  to  which  the 
“total  benefit”  package  has  been  applied 
under  SCA.  'Thus,  just  as  there  is 
questionable  justification  for  relying 
upon  “size-of-establishment”  data  as  the 
b^is  for  the  “insurance”  rate,  there  is 
equally  questionable  basis  for  rel3dng 
upon  su^  data  in  setting  the  “total 
benefit”  rate.  Finally,  the  union 
proposal  would  continue  to  raise 
concerns  about  the  potential  for 
inconsistent  and  subjective  application 
of  the  two  levels. 

The  Department  also  rejected  the 
alternative  suggested  by  the  FIBI.  Like 
the  union  alternative,  this  alternative 
had  not  been  offered  for  public 
comment.  It  has  the  distinct  advantage 
of  being  consistent  with  many 
employers’  reported  practice  of 
providing  one  insurance  benefit  package 
to  their  employees,  while  providing 
pension  or  other  benefits  at  a  level 
varying  with  wages.  However,  the 
Department  is  concerned  that  this 
proposal  would  be  difficult  and 
burdensome  to  administer,  requiring 
detailed  recordkeeping. 

rv.  Comments  and  Analjrsis  of  Other 
Fringe  Benefit  Issues 

Variance  Under  Section  4(b)  of  the  Act 

Approximately  ten  organizations 
commented  regarding  the  E)epartment’s 
proposal  to  issue  a  variance  under 
Section  4(b)  of  the.Act  from  the 
statutory  requirement  that  the  Secretary 
determine  prevailing  firinge  benefits  for 
the  various  classes  of  service  employees 
in  the  locality. 

Johnson  Controls  stated  that  using  a 
single  nationwide  rate  “does  not  reflect 
the  economic  factors  of  the  local 


geographic  areas  for  the  prevailing 
benefits  from  a  competitive  and 
comparability  standpoint.  Nationwide 
average  data  is  skewed  and  does  not 
reflect  a  valid  depiction  of  benefits 
when  compared  with  local  geographic 
prevailing  benefit  data.”  However, 
Johnson  Controls  did  not  identify  any 
source  of  locality-based  fringe  benefit 
data  nor  did  it  support  the  use  of 
regional  data  as  proposed  in  Alternative 
III.  Rather,  Johnson  Controls  opposed 
use  of  such  regional  data  because  it 
would  not  take  into  consideration  “the 
economic  fringe  benefit  differences 
within  the  region.” 

SEIU  statea  that  the  absence  of 
available  data  that  could  be  used  to  set 
the  fringe  benefit  rates  on  a  locality 
basis  is  imiversally  recognized.  SEIU 
therefore  supported  the  Department’s 
proposal  that  “a  variance  be  permitted 
to  establish  national  fringe  benefit  rates 
on  the  grormds  that  there  is  no  reliable 
locality  data  available  which  would 
permit  the  department  to  establish 
fringa benefit  rates  on  a  locality  basis.” 
The  AFL-CIO  believed  that  “only  a 
national  ‘insurance  level’  rate  is 
practical  and  consistent  with  the  SCA.” 
The  AFL-QO  favored  nationwide  rates 
not  only  because  of  the  absence  of 
reliable  locality-based  data,  but  also 
because  many  insurance  plans  operate 
on  a  national  basis  and  Federal  service 
contractors  often  operate  in  multiple 
locations. 

District  No.  5 — IIPE,  NMU/MEBA 
(AFL-QO)  stated  that  they  strongly 
support  the  position  of  the  AFL-QO 
that  the  fringe  benefit  rates  should  be 
uniform  throughout  the  nation.  In 
addition,  the  CSA  recommended  that 
the  Department  continue  to  issue  health 
and  welfare  benefits  on  a  national  level 
stating  that  employers  typically  provide 
similar  benefits  regardless  of  location. 
Most  of  CSA’s  member  companies  felt 
that  the  utilization  of  locality-based 
fringe  benefit  data  for  selected 
metropolitan  areas  is  not  a  desirable 
practice.  Further,  they  felt  that  the 
benefits  derived  from  collecting  the  data 
on  a  locality  basis  would  not  be  worth 
the  considerable  survey  costs. 

The  Air  Force  also  did  not  favor  using 
locality-based  fringe  benefit  data  for 
certain  metropolitan  areas.  In  their 
opinion,  the  resulting  disparity  in  fringe 
benefit  rates  for  large  metropolitan  areas 
versus  the  remainder  of  the  nation 
would  be  inequitable  and 
discriminatory  to  those  workers  outside 
the  metropolitan  areas. 

Pony  Express  stated  that  any  plan 
should  take  into  account  the  differences 
in  pay  and  fringes  by  region  or  locality. 

After  review  of  the  comments,  the 
Department  has  concluded  that  it  is 
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appropriate  to  issue  a  variance  bom  the 
statutory  requirement  in  Section  2(a)(2) 
of  the  Act  that  the  Secretary  determine 
the  fringe  benefits  to  be  prevailing  for 
the  “various  classes  of  service 
employees”  ‘‘in  the  locality.”  Fringe 
benefit  data  simply  are  not  available  for 
specific  classes  of  employees  or 
localities.  Furthermore,  it  is  evident 
from  the  comments  that  there  would  be 
significant  administrative  burdens  to 
employers  in  providing  fringe  benefit 
plans  which  vary  by  locality  or  by  class 
of  employee.  Such  a  system  would  be 
contrary  to  the  reportedly  common  . 
practice  by  employers,  as  evidenced  by 
the  comments,  of  providing  one  fringe 
benefit  package  to  most  employees.  Any 
other  system  would  likely  also  result  in 
significant  morale  problems  among 
eirmloyees. 

'merefore,  the  Department  has 
determined  that  a  variance  is  necessary 
and  proper  in  the  public  interest. 
Furthermore,  the  Department  has 
determined  that  in  light  of  the 
reportedly  common  practice  of 
employers  providing  the  same  fringe 
benefit  plan  to  most  employees,  a 
variance  to  provide  a  uniform 
natiorrwide  level  of  benefits  would  be  in 
accord  with  the  remedial  purposes  of 
the  Act  to  protect  prevailing  labor 
standards. 

Different  Benefit  Levels  for  Certain 
Industries 

The  National  Star  Route  Mail 
Contractors’  Association  and  their 
member  organizations  support  the 
current  method  used  by  the  Department 
for  setting  wage  and  fringe  benefit  rates 
for  the  mail  hauling  industry.  The 
Department  sets  wage  and  fringe  benefit 
rates  for  the  mail  hauling  industry  for 
four  geographic  regions  based  on  a 
special  survey  by  the  U.S.  Postal 
Service.  Wage  determinations 
applicable  to  this  industry  contain 
monetary  amounts  due  for  health  and 
welfare  and  pension  benefits. 

In  addition,  both  the  Department  of 
the  Army  and  the  Department  of  the 
Navy  supported  having  variation  in 
fringe  benefit  rates  under  certain 
circumstances.  Specifically,  the  Army 
stated  that  if  a  national  rate  were  the 
standard,  it  would  be  important  that  the 
contracting  agencies  have  the  ability  to 
challenge  that  one  rate  by  industry. 
Moreover,  if  rates  are  found  to  be 
significantly  lower  for  a  particular 
industry,  then  the  DOL  should  deviate 
from  that  one  rate  and  set  a  lower  rate 
for  that  industry.  The  Department  of  the 
Navy  supported  having  a  single  health 
and  welfare  benefit  rate  for  all  SCA 
wage  determinations.  At  the  same  time, 
however,  it  suggested  use  of  the  Section 


4(b)  variance  procedure  to  prevent 
impairment  of  the  Government’s 
business  where  the  agency  can  show 
that  the  fringe  benefit  rate  determined 
under  these  regulations  “would  prevent 
adequate  contract  competition.” 

After  review  of  the  comments,  and  in 
consideration  of  the  limited 
circumstances  where  special  wage  rates 
and  firinge  benefit  rates  are  currently 
issued  for  certain  industries,  the 
Department  has  determined  that  it  is 
appropriate  to  allow  variances  to  permit 
industry-specific  fringe  benefits  in 
certain  limited  circumstances  upon 
application  of  the  contracting  agency. 
Such  variations  from  the  single 
nationwide  rate  will  be  allowed  only  on 
a  showing  that  the  variation  is  necessary 
and  proper  in  the  public  interest  or  to 
avoid  the  serious  impairment  of 
government  business.  This  might  be 
satisfied,  for  example,  where  an  agency 
is  imable  to  obtain  contractors  willing  to 
bid  on  the  services  because  the  service 
will  be  performed  at  the  contractor’s 
facility  by  employees  performing  work 
for  the  Government  and  other 
customers,  and  as  a  result,  paying  the 
required  SCA  fringb  benefits  would 
cause  undue  disruption  to  the 
contractor’s  own  work  force  and  pay 
practices.  In  all  cases,  in  order  to  obtain 
a  variance,  it  will  also  be  necessary  for 
the  contracting  agency  to  provide 
comprehensive  data  from  a  valid  survey 
demonstrating  the  prevailing  fringe 
benefits  for  the  specific  industry  (not 
broad  ECI  data),  in  order  to  demonstrate 
that  the  variance  is  in  accordance  with 
the  remedial  purpose  of  the  Act  to 
protect  prevailing  labor  standards. 

This  variance  procedure  does  not 
constitute  an  opportunity  to  request  a 
separate  fringe  benefit  package  for  every 
class  of  employee  or  industry,  but  rather 
will  require  a  showing  of  special 
circumstances.  As  discussed,  it  is 
evident  from  the  ECI  that  practices  do 
in  fact  vary  widely  among  industries 
and  occupations.  Such  an  industry-by- 
industry  or  occupation-by-occupation 
approach  has  already  been  rejected 
tlirough  the  consideration  of  the  various 
alternatives  and  the  decision  to  issue 
fringe  benefit  determinations  without 
regard  to  occupation  and  based  on 
cross-industry  data. 

If  the  criteria  for  granting  a  variance 
are  met,  and  industry-specific  data  are 
foimd  to  be  adequate  for  establishing  an 
alternative  prevailing  fringe  benefit 
determination,  the  party  presenting 
such  data  will  be  responsible  for 
updating  the  data  on  a  regular  basis.  If 
the  data  are  not  regularly  updated,  then 
future  procurements  will  be  subject  to 
the  standard  cross-industry 
determination. 


Significant  support  was  received  for 
continuing  the  special  fringe  benefit 
determination  for  the  mail 
transportation  industry.  The  regulation 
acknowledges  the  appropriateness  of 
industry  determinations  under  certain 
conditions:  the  specific  merits  of  such 
an  approach  for  the  mail  industry  is  not 
appropriately  an  issue  for  this 
rulemaking  proceeding,  but  will  receive 
the  Department’s  prompt  attention. 

Average  Cost 

Approximately  15  organizations 
commented  reg^ing  the  average  cost 
issue.  Under  the  Department’s 
regulations  at  §4.175,  fringe  benefit 
contributions  (or  cash  payments  in  lieu 
thereof)  must  ordinarily  be  made  with 
respect  to  each  service  employee  in  the 
amount  specified  on  the  wage 
determination  for  all  hours  worked  on 
the  contract  up  to  40  hours  per  week. 
However,  the  regulations  at  §  4.175(b) 
prescribe  a  different  compliance  rule 
where  the  wage  determination 
specifically  identifies  the  benefit  as  an 
“average  cost.”  Under  the  “average 
cost”  Mnge  benefit  determination,  a 
contractor’s  contributions  to  a  “bona 
fide”  fringe  benefit  plan  may  vary 
among  employees  so  long  as  total 
contributions  for  all  hours  worked  (not^ 
just  hours  up  to  40  in  a  workweek)  by 
service  employees  on  a  particular 
contract  average  at  least  the  specified 
amount  per  hour  per  service  employee. 
In  practice  this  average  cost 
methodology  is  used  only  for  the  high 
“total  benefits”  fringe  benefit  rate. 

CSA  (and  its  35  or  so  member 
organizations  which  filed  comments  in 
general  support  of  CSA’s  comments) 
supported  the  average  cost  concept 
because  of  the  flexibility  it  permits 
employers  in  the  establishment  of  fringe 
benefit  plans.  Specifically,  the  CSA  (and 
CSA  member  organizations  which 
concurred  with  CSA’s  comments)  stated 
that  average  cost  is  the  preferred  method 
because  it  allows  companies  to  offer 
benefits  in  a  comprehensive  package 
that  provides  a  variety  of  options.  It 
allows  for  flexible  benefit  design  for 
employees  and  helps  service  contractors 
to  remain  competitive.  CSA  stated  that 
the  average  cost  concept  is  the  basis  for 
the  development  of  group  insurance 
premiums,  and  that  it  allows  for  more 
efficiency  in  auditing.  CSA  believed  that 
eliminating  average  cost  would  cause 
such  an  administrative  burden  on  larger 
employers  with  seif-insured  medical 
plans  that  such  an  option  would  no 
longer  be  feasible.  CSA  also  believed 
that  the  average  cost  concept  allows 
small  companies  to  obtain  reiief  from 
administrative  burdens  by  “outsourcing 
benefits  administration  and/or 
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purchasing ‘packaged  service  contract  ' 
benefit  plans.’  ” 

National  Star  Route  Mail  Contractors’ 
Association  and  seven  member 
organizations  strongly  oppose  the  use  of 
an  average  cost  concept;  While 
acknowledging  that  some  type  of 
average  cost  concept  “may  be 
advisable,’’  National  Star  Route  believes 
that  any  advantages  would  be 
outweighed  by  the  significant 
administrative  and  bookkeeping 
difficulties  inherent  in  such  a  system, 
especially  in  circumstances  where  "an 
employee  works  on  several  contracts 
covered  by  different  wage 
determinations.’’  National  Star  Route 
was  also  concerned  that  use  of  average 
cost  would  result  in  substantial 
decreases  in  benefits  for  large  numbers 
of  service  employees,  would  not 
guarantee  equal  benefits  to  all 
employees,  and  would  create  the 
possibility  that  some  employees  would 
not  be  provided  with  any  benefits  (e.g., 
employees  not  working  enough  hours  to 
become  eligible  for  m^cal  coverage). 

In  short.  National  Star  Route  believes 
that  “(ijnstead  of  averaging,  employees 
should  be  benefitted  on  their  individual 
basis.’’ 

National  Star  Route  also  believes  that 
an  averaging  system  would  necessitate 
delay  in  some  fringe  benefit  payments, 
since  that  averaging  process  would  have 
to  await  the  closing  of  the  pay  period. 
Finally,  National  Star  Route  expressed 
strong  opposition  to  any  methc^ology 
that  would  require  its  members  to  make 
fringe  benefit  payment  for  hours  wori^ed 
over  40.  It  stated  that  this  would  create 
such  an  increase  in  their  overall  labor 
costs  that  they  might  be  rendered  non¬ 
competitive  against  railroads,  airlines 
and  “various  transportation  groups 
within  the  U.S.  Postal  Service  itself,’’ 
thus  causing  the  trucking  industry  to 
lose  its  market  share  of  mail 
transportation. 

Other  commenters  opposed  to  the 
average  cost  concept  stated  that  the 
unequal  division  of  benefits  would 
unfairly  disadvantage  single  versus 
married  employees  and  short-term 
versus  long-term  employees.  Some 
commenters  foresaw  the  possibility  that 
“a  handful  of  very  compensated 
employees  could  tilt  the  average  high 
enough  to  meet  the  minimum  average 
benefit  with  little  or  no  contributions  to 
the  ‘average’  employee.’’ 

The  Air  Force  also  opposed  the 
average  cost  concept  in  conjunction 
with  any  of  the  proposed  fringe  benefit 
methodologies.  The  Air  Force  believes 
that  average  cost  allows  some  workers  to 
receive  preferential  compensation  based 
on  personal  circiunstances.  and  that 
some  companies  use  average  cost  to 


“exclude  specific  workers  or  to  cause 
portions  of  their  work  force  to  suffer  at 
the  expense  of  more  favored  groups.’’ 
The  Air  Force  is  of  the  opinion  that  it 
is  more  appropriate  “for  woikers  with 
higher  risl»  or  with  more  costly  health 
care  plans  to  pay  these  costs 
individually  and  not  cause  other 
workers  to  pay  disproportionate  shares 
of  earnings  or  benefits  to  subsidize 
others.”  The  Air  Force  also  recommends 
that  regulations  be  adopted  to  limit  the 
hourly  fringe  benefit  contributions  to 
the  standard  40  hour  work  week  since 
“this  is  routinely  done  for  both  the 
private  sector  and  government  sector 
benefit  plans.” 

The  Department  has  concerns  as  to 
whether  it  is  appropriate  to  expand  the 
average  cost  concept  to  the  basic  fringe 
benefit  level  to  be  established  under 
Alterative  I.  The  Department  is 
concerned  that  this  concept,  which 
would  involve  a  radical  change  for  most 
contractors,  did  not  receive  sufficient 
attention  in  the  comments  to  warrant 
further  action  at  this  time.  'The 
Department  is  also  concerned  about  the 
inequities  of  averaging,  which  allows 
contractors  to  make  arbitrary 
determinations  to  deny  fringe  benefits 
altogether  to  some  workers  or  classes  of 
workers.  Currently  this  system,  which 
may  be  difficult  to  understand  and 
administer  for  small  contractors,  is 
utilized  primarily  by  sophisticated 
major  contractors.  Furthermore,  the 
average  cost  concept  requires  payments 
or  contributions  at  the  prescribed  fringe 
benefit  level  with  respect  to  all  hours 
worked,  including  hours  over  40. 
Therefore  this  method  could  increase 
the  costs  of  some  contracts  where  the 
employees  work  a  significant  amount  of 
overtime. 

On  the  other  hand,  the  Department 
recognizes  the  advantages  of  allowing 
averaging  across  a  workforce  where  a 
contractor  has  an  elaborate  fringe 
benefit  system  with  variable  costs  based 
on  factors  such  as  choice  of  health 
benefit  plans,  and  pension  and  sick 
leave  contributions,  and  payments 
which  vary  based  on  wages.  The 
Department  is  considering  further 
rulemaking  on  this  issue  and  would 
welcome  additional  comments, 
including  comments  on  any  revisions  to 
the  current  averaging  method  which 
may  be  appropriate.  If  there  is 
significant  support,  the  Department  will 
consider  further  rulemaking.  In  the 
meantime,  the  Department  is  making  no 
change  in  the  regulation  at  §  4.175(b). 


V.  Conunents  and  Analysis  of  Other 
Issues 

Time-Frame  for  Section  4(c)  Substantial 
Variance  Hearings 

The  SCA  and  the  regulations  provide 
a  procedure  to  request  a  determination 
that  collectively  brained  wages  and 
fringe  benefit  rates  required  to  be  paid 
pursuant  to  Section  4(c)  of  the  Act  are 
“substantially  at  variance”  fixim 
prevailing  local  wages  or  fringe  benefits. 
The  Department  requested  comments  on 
a  proposal  suggested  by  the  National 
Performance  Review  (WR)  that  the 
regulations  be  tightened  to  provide  a  60- 
day  time-frame  for  completion  of 
substantial  variance  hearings. 

Seven  organizations  commented 
concerning  the  Section  4(c)  variance 
issue.  SEIU,  AFL-QO,  CSA,  District  No. 
5— ITPE,  NMU/MEBA  (AFL-QO),  and 
the  LIUNA  strongly  opposed  the 
proposal  to  reduce  the  60-day  time  limit 
to  conduct  the  entire  Section  4(c) 
hearing  process.  They  believed  that  the 
proposed  restricted  time  frame  for  the 
completion  of  substantial  variance 
hearings  is  totally  impractical  and 
should,  therefore,  be  rejected.  In  fact, 
they  believe  the  ciurent  time-frame  of 
60  days  from  the  issuance  of  an  Order 
of  Reference  until  the  opening  of  the 
hearing  to  be  too  short;  they 
recommended  that  if  any  changes  in  the 
time-frames  were  to  be  made,  the 
deadline  should  be  extendeck 

The  unions  stated  that  this  “fast 
track”  approach,  suggested  by  the 
National  Performance  Review  without 
input  from  workers  and  unions,  ignores 
the  practical  difficulties  of  litigation. 
They  point  out  that  in  most  instances 
where  the  contracting  agency  requests  a  • 
substantial  variance  hearing,  “the 
agency  has  enjoyed  the  benefit  of 
months  spent  assembling  the  data  that 
it  will  use  to  challenge  the  wage  rates 
negotiated  between  the  service 
contractor  and  the.unions.  The  new 
time  frame  suggested  essentially  forces 
the  service  contractor  or  imion  to 
proceed  to  the  substantial  variance 
hearing  without  the  time  necessary  to 
assemble  the  supportive  evidence.” 

The  Army  suggested  that  the  time 
frame  be  expanded  to  within  90  to  120 
days.  They  stated  that  the  current 
system  can  take  years  and  affords  no 
relief  to  the  agencies. 

In  contrast,  the  Air  Force  strongly 
supported  any  effort  to  reduce  the 
amount  of  time  in  the  substantial 
variance  process.  The  Air  Force  stated 
that  reducing  the  time-frames  will  force 
the  parties  to  address  the  issues  in  a 
prompt  manner,  while  simplifying  the 
process,  and  stated  that  an  unbiased 
third  party  should  be  able  to  look  at  the 
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facts  and  determine  if  the  data  supports 
the  existence  of  a  substantial  variance. 
They  assert  that  the  fact  that  the 
contractor  must  continue  to  pay  the 
rates  being  challenged  in  the  hearing 
makes  it  imperative  that  a  timely  and 
final  decision  be  made.  Finally,  the  Air 
Force  recommended  that  regulations  be 
implemented  to  stay  the  payment  of 
rates  that  are  being  challenged  until  the 
Hnal  decision  is  made.  In  this  regard, 
the  Air  Force  stated  as  follows: 

The  current  structure  forces  the  contracting 
agency  into  paying  the  cost  of  the  increased 
rate  or  rates  until  a  decision  is  made.  This 
leaves  the  contracting  agency  no  way  to 
recover  funds  paid  on  rates  that  are 
ultimately  determined  to  be  substantially  at 
variance.  If  rates  are  deemed  to  be  at 
variance,  this  results  in  legal  victory  without 
proper  cost  recovery.  If  the  rates  were 
temporarily  frozen  this  would  not  result  in  a 
loss  if  the  flnal  determination  was  made  that 
rates  did  not  substantially  vary.  It  would 
simply  delay  the  payment  long  enough  for 
that  decision  to  be  made  and  applied. 

The  regulations  currently  provide  a 
period  of  only  85  days  from  the  date  of 
the  Order  of  Reference  to  the  Chief 
Administrative  Law  Judge  to  appoint  an 
administrative  law  judge  (ALJ)  to 
conduct  a  hearing,  to  the  date  of  the  ALJ 
decision.  It  is  believed  that  this  time- 
frame,  if  followed,  provides  a 
sufficiently  fast  track  for  proceedings.  In 
addition,  the  Department  has  initiated  a 
procedure  to  alert  affected  parties 
(union,  contractor  and  agency,  as 
appropriate)  when  a  request  for  a 
substantial  variance  proceeding  is 
received,  in  order  to  allow  additional 
preparation  time. 

Other  Proposals 

The  Department  also  proposed  certain 
minor,  technical  modifications 
necessitated  by  amendments  to  the 
FLSA,  a  1985  court  decision,  a  1983 
treaty,  and  a  1986  intergovernmental 
compact.  The  Department  received  no 
comments  on  these  minor  proposals  and 
has  decided  to  proceed  with  these 
proposed  minor  changes. 

In  order  to  conform  to  more  recent 
amendments  to  the  FLSA  establishing  a 
new  minimum  wage,  §  4.2  is  revised  to 
delete  the  reference  to  now  out-of-date 
minimum  wage  rates;  likewise,  the  tip 
credit  example  in  Section  4.6(q)  is 
modified  to  delete  the  language  in  the 
proviso  that  is  based  on  the  minimum 
wage  rates  provided  by  the  1978 
amendments  to  the  FLSA. 

The  text  of  §  4.112,  which  was 
invalidated  by  the  1985  court  decision 
in  AFL-CIO  v.  Donovan,  757  F.2d  330 
(D.C.  Cir.  1985),  is  modified  to  reinstate 
the  language  of  the  previous  regulations 
as  they  appeared  in  the  July  1, 1983, 


edition  of  the  CFR.  Final  regulations 
published  on  October  27, 1983  (48  FR 
49736),  among  other  things,  established 
a  new  provision  in  29  CFR  4.112  that 
would  have  excluded  from  the  Act’s 
coverage  contracts  under  which  only  a 
minor  or  incidental  portion  of  the 
services  would  be  performed  within  the 
geographical  limits  of  the  United  States 
as  defined  in  the  Act.  The  D.C.  Circuit 
held  that  this  new  provision  had  been 
adopted  in  violation  of  the  notice-and- 
comment  requirements  of  the 
Administrative  Procedure  Act.  Under 
the  restored  language,  which  conforms 
to  the  Department’s  practice  in  the 
administration  of  this  provision  since 
the  1985  decision,  if  a  service  contract 
is  performed  in  part  within  and  in  part 
outside  the  United  States,  any  portion 
performed  in  the  United  States  is 
covered. 

In  addition,  the  restored  regulatory 
language  includes  changes  that  were 
necessary  to  conform  to  more  recent 
enactments  pertaining  to  the  geographic 
scope  of  the  SCA.  As  indicated  in 
§  4.112,  the  SCA  covers  contract 
services  furnished  “in  the  United 
States,’’  as  that  phrase  is  defined  in 
Section  8(d)  of  the  Act.  The 
geographical  area  included  within  this 
definition  was  changed  in  the 
invalidated  1983  regulation  to  conform 
to  the  Treaty  of  Friendship  Between  the 
United  States  and  the  Republic  of 
Kiribati,  T.I.A.S.  No.  10777,  ratified 
June  21, 1983,  by  excluding  Canton 
Island.  The  regulations  are  further 
amended  to  take  into  consideration 
changes  necessitated  by  the  1986 
Compact  of  Free  Association  between 
the  United  States  and  the  Governments 
of  Marshall  Islands  and  the  Federated 
States  of  Micronesia,  set  forth  at  46 
U.S.C.  1901  note,  to  exclude  the 
Eniwetok  Atoll,  and  the  Kwajalein 
Atoll.  In  addition,  pursuant  to  the 
Covenant  to  Establish  a  Commonwealth 
of  the  Northern  Mariana  Islands  in 
Political  Union  with  the  United  States 
of  America,  set  forth  at  48  U.S.C.  1801 
note,  all  laws  not  explicitly  dealt  with 
elsewhere  in  the  Covenant  which  are 
applicable  to  Guam  and  are  of  general 
application  to  the  States,  are  applicable 
to  the  Commonwealth  of  the  Northern 
Mariana  Islands  (CNMI).  Because  the 
SCA  is  applicable  to  Guam,  the 
regulation  is  amended  to  add  the  CNMI. 

VI.  Conclusion 

For  the  foregoing  reasons  and  after 
consideration  of  all  of  the  comments 
submitted  in  response  to  the  proposed 
rule  published  on  May  2, 1996,  in  the 
Federal  Register  (61  FR  19770)  and  the 
preliminary  regulatory  impact  analysis 
published  in  the  Federal  Register  on 


October  25, 1996  (61  FR  55239),  the 
Department  is  making  the  following 
changes  in  the  regulations: 

The  Department  has  decided  to  issue 
a  new  §  4.52  to  set  forth  the 
methodology  for  determining  future 
prevailing  fringe  benefit  determinations. 
The  Department  is  adopting  the 
methodology  provided  in  Alternative  I 
as  the  appropriate  methodology  for 
establishing  minimum  health  and 
welfare  benefit  rates  under  the  SCA. 
Pursuant  to  this  methodology,  the  fringe 
benefit  rate  will  be  based  on  nationwide 
ECI  data  for  all  employees  in  private 
industry,  and  will  include  all  benefits 
(excluding  holidays  and  vacation, 
“benefits  otherwise  required  by  law’’, 
and  supplemental  pay  such  as  shift 
differentials,  considered  to  be  wages 
under  SCA). 

This  methodology  replaces  the 
current  meThodology  of  issuing  two 
benefit  rates,  “insurance’’  and  “total 
benefit,”  based  on  ECI  size-of- 
establishment  data,  which  have  applied 
to  SCA  contracts  on  the  basis  of  the 
nature  of  the  contract.  However,  the 
Department  has  decided  to 
“grandfather”  the  current  “total  benefit” 
rate  at  its  present  level  ($2.56)  until  the 
rate  determined  in  accordance  with 
Alternative  I  equals  or  exceeds  $2.56. 
This  grandfathered  rate  will  apply  to 
those  contracts  which  currently  are 
subject  to  the  “total  benefit”  level,  and 
to  future  solicitations  for  such  contracts; 
the  grandfathered  rate  will  not  apply  to 
solicitations  for  new  services. 

The  regulations  will  also  allow  for  a 
four-year  “phase-in”  period  under 
which  only  one-quarter  of  the  difference 
between  the  current  “insurance”  rate 
and  the  new  all-industry  rate  will  be 
implemented  for  wage  determinations 
issued  on  or  after  June  1, 1997.  One- 
third  of  the  remainder  of  the  increase 
would  be  implemented  the  following 
year,  and  one-half  of  the  remainder  the 
following  year.  Beginning  June  1, 2000, 
the  new  methodology  will  be  fully 
in^lemented. 

The  Department  has  also  decided  that 
it  is  necessary  and  proper  in  the  public 
interesl  and  in  accordance  with  the 
remedial  purposes  of  the  Act  to  protect 
prevailing  labor  standards  to  issue  a 
variance  pursuant  to  Section  4(b)  of  the 
Act  and  §  4.123  of  the  regulations  from 
the  Act's  provisions  that  require  fringe 
benefit  determinations  be  made  for 
various  classes  of  workers  in  the 
locality.  Pursuant  to  this  variance,  the 
Department  will  issue  a  nationwide 
level  of  benefits  applicable  to  all  classes 
of  employees.  The  Department  has  also 


'"Existing  4.52  and  subsequent  sections  are 
renumbered  accordingly. 
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provided  a  procedure  to  permit 
contracting  agencies  to  request  a 
variance  to  allow  industry-speciOc 
binge  beneRts  in  certain  limited 
circumstances.  Finally,  the  regulation 
will  continue  to  recognize  as  prevailing 
those  situations  (ordinarily  where  the 
provisions  of  a  collective  bargaining 
agreement  are  found  to  prevail)  where  a 
single  fringe  benefit  rate  is  paid  with 
respect  to  a  majority  of  the  workers  in 
an  occupation  in  a  locality. 

Vn.  Executive  Order  12866/Small 
Business  Regulatory  Enforcement 
Fairness  Act 

On  the  assumption  that  the  change  in 
methodology  for  determining  prevailing 
fringe  benefits  would  have  an  annual 
impact  on  the  economy  of  $100  million 
or  more,  the  Department  prep€ued  and 
sought  comments  on  its  preliminary 
regulatory  impact  analysis  (61  FR  55239 
(October  25, 1996)).  As  discussed  below, 
the  Department  has  now  completed  its 
final  regulatory  impact  analysis  and  has 
concluded  that  this  rule,  after  full 
implementation,  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  Therefore  the  Department  has 
concluded  that  the  rule  is  economically 
significant  within  the  meaning  of 
Executive  Order  12866,  and  that  the  rule 
is  a  major  rule  within  the  meaning  of 
Section  804(2)  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
However,  the  rule  does  not  require  an 
economic  impact  analysis  under  Section 
202  of  the  Unfunded  Mandates  Reform 
Act  of  1995  because  it  vnll  not  require 
State,  local,  or  tribal  government,  or 
private  sector  expenditiues,  in  excess  of 
$100  million  in  any  one  year;  rather,  the 
costs  of  the  increases  in  fringe  benefits 
will  be  borne  by  the  Federal 
government. 

Discussion  of  Comments 

Five  conunenters  provided  specific 
commits  regarding  the  Wage  and  Hour 
Division’s  SCA  Occupational 
Employment  Survey  and  Impact 
Analysis:  the  AFL-QO,  the  ^ntract 
Services  Association,  the  Navy,  the  Air 
Force,  and  the  Army.  Their  comments 
concerned  six  areas: 

Survey  Purpose:  The  Army  and  Navy 
were  critical  of  the  survey  for  being 
directed  exclusively  toward  Federal 
contractors  whose  wages  and  benefits 
are  already  established  by  DOL’s  own 
wage  determinations,  not  by  the  labor 
maj^et  of  the  locality  where  the  services 
are  performed.  At  the  same  time,  the 
Navy  contended  that  “prevailing 
benefits  are  imattainable  by  any 
reasonable  or  affordable  survey  efiort.” 
The  Air  Force  criticized,  the  survey 


because  it  did  not  survey  “prevailing 
rates”  in  the  locality  labor  market. 

These  comments  reflect  a 
misunderstanding  of  the  purpose  of  the 
survey.  TTie  survey  only  sou^t 
information  on  occupational 
employment  under  the  SCA,  along  with 
the  relevant  wage  determination  issued 
for  each  contract.  As  stated  in  several 
commimications  with  each  Federal 
agency  asked  to  participate  in  the 
survey,  its  purpose  was  to  “estimate  the 
distribution  of  employment  by 
occupation  on  contracts  covered  by  the 
McNamara-OHara  Service  Contract 
Act.”  As  noted  in  the  preliminary 
impact  analysis,  wage  data  utilized  in 
the  analysis  were  from  the  Bureau  of 
Labor  Statistics,  Employment  Cost 
Index,  not  finm  the  fringe  benefits  paid 
by  these  contractors  or  ^m  the  wage 
determinations  used  for  these  contracts. 

Survey  Procedures:  The  Army,  Navy 
and  Air  Force  were  critical  of  the  survey 
procedures.  Specifically,  the  Navy 
contended  that  receipt  of  the  survey 
material  was  the  first  notification 
contracting  agencies  received  from  DOL 
that  such  a  survey  was  being  conducted. 
The  Navy  also  contended  that  the 
survey  methodology  had  not  been 
discussed  or  coordinated  ahead  of  time 
with  the  contracting  agencies.  The  Air 
Force  claimed  that  the  survey  was 
developed  without  agency  Labor 
Advisor  input.  The  Army  stated  that 
there  was  not  meaningful  coordination 
and  commimication  l^tween  IX)L  and 
the  Army. 

As  smnmarized  in  the  preliminary 
impact  analysis,  the  then  U.S.  Army 
Labor  Advisor  fiilly  participated  in  the 
work  group  that  helped  design  the 
survey  procedures  and  materials.  Stafi 
of  the  Office  of  Federal  Procurement 
Policy  also  participated  in  this  process, 
which  was  initiated  in  April  1995.  In 
June  1995,  the  U.S.  Air  Force  and 
General  Services  Administration  Labor 
Advisors  participated  in  pilot  testing  the 
survey  process  and  materials,  and  were 
specifically  requested  to  provide  ideas 
for  improvement.  The  initial  survey 
mailing  was  to  each  Federal 
Procurement  Agency’s  Federal 
Procurement  Executive,  in  September 
1995.  In  that  transmittal  from  the  Wage 
and  Hour  Administrator,  top  agency 
procurement  officers  were  asked  to 
“designate  a  data  collection  coordinator 
to  assume  overall  responsibility  for  your 
agency’s  role  in  this  special  study.” 
Several  of  these  designees  were  the 
agency  Labor  Advisor,  or  comparable 
agency  staff.  These  coordinators  were 
asked  to  “contact  each  of  the  offices 
responsible  for  contracts  selected  for 
this  survey  *  *  *  and  ensure  that  data 
collection  instructions  are  properly 


followed).”  Throughout  the  course  of 
the  survey,  written  and  telephone 
contacts  were  maintained  between  the 
Wage  and  Hour  Division  and 
participating  survey  coordinators. 

Survey  Universe:  The  Contract 
Services  Association,  Navy,  and  Air 
Force  had  concerns  regarding  the 
reliability  of  the  survey  universe.  The 
Contract  Services  Association  and  the 
Air  Force  stated  that  the  universe  under 
represents  the  actual  population  of 
covered  FTEs,  especially  contracts 
under  $25,000.  At  the  same  time,  the 
Navy  claimed  that  the  universe 
overstated  the  number  of  contracts,  by 
including  procurements  that  actually 
were  not  covered  by  SCA. 

The  preliminary  impact  analysis 
acknowledges  that  the  FPDS  excludes 
certain  segments  of  the  contract 
universe.  “For  example,  it  does  not 
ccmtain  data  from  the  U.S.  Postal 
Service,  Air  Force/ Army  Exchange 
Service,  and  most  contracts  under 
$25,000.  Therefore,  since  the  impact 
analysis  is  based  upon  a  sample  drawn 
from  the  FPDS  population,  estimates 
made  only  represent  the  covered 
contracts  included  in  the  FPDS,  and 
should  not  be  considered  as 
representing  the  universe  of  all  covered 
contracts.  For  this  reason,  the  focus  of 
the  Impact  Analysis  was  on  the  relative 
difierences  among  costs  likely  to  be 
generated  by  each  alternative  listed.” 

(61  FR  55246)  As  with  many  large 
surveys,  it  should  be  expected  that  some 
sampled  units  may  be  wrongly  included 
because  they  should  not  have  been 
included  in  the  population.  Therefore, 
the  questionnaires  returned  with 
notation  by  the  contracting  offices 
indicating  that  the  contract  was  not 
covered  by  SCA  were  excluded  from  the 
survey  and  were  used  to  correct  the 
population  of  SCA-covered  contract 
obligations  by  SIC.  These  corrections 
were  based  upcai  an  assumption  by  the 
Wage  and  Hour  Division  that  those 
closest  to  contract  administration  are 
best  informed  yarding  SCA  coverage. 

Survey  Findings:  Bom  the  Air  Force 
and  the  Navy  contended  that  the  survey 
overestimates  the  number  of  contracts 
assigned  the  current  high  ($2.56)  health 
and  welfare  benefit  level  and 
underestimates  the  number  assigned  the 
low  ($0.90)  level.  The  Navy  stated:  “If 
one  were  to  accept  the  contention  made 
in  EKDL’s  survey  impact  report,  that  the 
“high”  health  and  welfare  benefit  level 
is  paid  on  a  large  percentage  of  all 
service  contracts,  that  conclusion  would 
be  due  in  part  to  DOL’s  own  historical 
practice  of  applying  that  benefit  level 
artificially.”  The  Navy  further  stated 
that  the  majority  of  contract  workers  are 
paid  at  or  near  the  low  health  and 
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welfare  benefit  level,  while  an  Air  Force 
internal  study  concluded  that  64 
p>ercent  of  FTOs  are  at  the  low  level  and 
19  percent  at  the  high. 

In  fact,  the  survey  did  not  find  a  large 
number  of  contracts  at  the  high  health 
and  welfare  benefit  level.  Table  4  of  the 
preliminary  impact  analysis  clearly 
shows  80.7  percent  of  contracts  at  the 
low  level,  14.3  percent  at  the  high  level, 
and  5.0  percent  set  by  collective 
bargaining  agreement  pursuant  to 
Section  4(c)  of  the  Act.  The  survey  did 
find  42.5  percent  of  FTEs  at  the  high 
level,  34.1  percent  at  the  low,  and  23.4 
percent  under  Section  4(c).  Of  course, 
there  is  no  reason  to  believe  that  such 
ratios  are  necessarily  the  same  for  all 
agencies. 

Survey  Reliability:  Four  of  the  five 
commenting  parties  questioned  survey 
reliability.  The  Ck)ntract  Services 
Association,  Air  Force,  and  AFL-CIO 
expressed  concern  over  the  survey’s  “7 
percent”  response  rate.  In  addition,  the 
Contract  Services  Association  and  the 
Air  Force  questioned  the  size  and 
representativeness  of  the  sample.  The 
An,r-CIO  claimed  that  nonresponse  to 
the  survey  was  a  source  of  systematic 
bias  and  error,  reisulting  in  population 
estimates  not  reflective  of  the  SCA 
ulation. 

s  explained  in  the  prelimin£uy 
impact  analysis,  the  survey  usable 
respond  rate  was  20.2  percent  of  the 
sample  (not  7  percent).  The  sample, 
which  was  selected  by  contract  value 
within  industry  group,  represented  35 
percent  of  the  niunber  of  contracts  in 
the  population,  and  63  percent  of 
population  contract  value.  Usable 
responses  to  the  survey  represented  7.2 
percent  of  population  contracts  and  19 
percent  of  ccmtract  value.  At  the  same 
time,  the  apparent  similarity  to  the 
FPOS  data  in  the  universe  by  industry 
appears  to  limit  the  potential  for  bias  of 
the  estimates  obtained  from  the  sample 
data.  The  process  whereby  FTE/contract 
value  ratios  (by  occupational  group 
within  industry  group),  once 
established,  were  applied  to  the 
population  (not  the  sample)  to  estimate 
Fl%  totals  would  also  tend  to  limit  the 
potential  for  bias  caused  by  the  low 
response  rate. 

Impact  Analysis:  The  Air  Force 
claimed  that  the  survey  underestimates 
the  number  of  FTEs  at  the  low  health 
and  welfare  benefit  level,  and  therefore 
that  the  impact  analysis  underestimates 
cost  increases  associated  with  the 
various  alternatives.  Based  on  its  survey 
of  Air  Force  contracts,  the  agency 
developed  its  own  estimate  of  the  cost 
of  the  current  size-of-firm  methodology 
($612,202,240)  and  of  the  cost  of 
Alternative  I,  based  on  increasing  the 


low  benefit  to  $1.89  ($970,503,040).  The 
Air  Force  then  compared  its  estimate  of 
the  cost  of  Alternative  I  to  its 
calculation  of  the  DOL  estimates  >> 
($720,462,080  and  $961,800,320, 
respectively,  according  to  the  Air 
Force).  Therefore,  the  Air  Force 
concludes  that  a  total  annual  cost 
increase  of  $358,300,800  would  be 
incurred  by  accepting  “DOL’s  proposed 
single  ftinge  benefit  alternative  of  $1.89 
per  hour,”  and  not  the  “DOL  estimate” 
of  $241,338,240. 

Even  assuming  that  the  results  of  Air 
Force’s  survey  of  the  number  of 
contracts/employees  subject  to  the  two 
current  fringe  benefit  rates  could  be 
generalized  to  other  agencies,  the  Air 
Force  analysis  appears  to  be  incorrect  in 
four  respects:  (1)  hi  doing  its 
calculations  of  the  DOL  estimate,  the 
Air  Force  seems  to  have  mistakenly 
multiplied  the  low  benefit  health  and 
welfare  amount  ($0.90)  times  the  high 
benefit  FTE  total  (117,200),  and  the  high 
benefit  amount  ($2.56)  times  the  low 
benefit  FTE  total  (94,100).  Therefore  the 
Air  Force  underestimated  the  DOL 
current  cost  estimate  by  $79,741,585.  (2) 
By  underestimating  current  costs  by 
almost  $80  million,  alternative  cost 
increases  were  overestimated  by  a  like 
amount.  (3)  The  Air  Force  cost 
computations  for  Alternative  I  assumed 
the  Department  would  continue  to  issue 
the  hi^  rate  for  contracts  currently 
receiving  that  rate.  Although  comments 
were  solicited  on  the  issue  of 
grandfathering  the  high  rate,  the 
Department’s  estimate  was  not  based  on 
this  assumption.  (4)  The  Air  Force 
computations  for  combining  the  $2.56 
with  a  $1.89  level  appear  to  have 
understated  costs  by  over  $5  million. 

Final  Regulatory  Impact  Analysis 

After  review  of  the  comments,  the 
Department  has  concluded  that  there  is 
no  reason  to  chaise  its  estimates  of  the 
relative  costs  of  the  various  alternatives 
projected,  as  set  forth  in  the  preliminary 
regulatory  impact  analysis. 

The  Department  has  now  obtained 
1996  ECl  data,  which  shows  that  the  all¬ 
private-industry,  all-employee  rate 
under  Alternative  I  would  increase  from 
$1.89  (1995  data)  to  $1.91  (1996  data) 
per  hour.  The  Department  therefore  has 
computed  the  cost  of  the  alternative 
selected  utilizing  1996  data,  and  based 
on  the  survey  projection  that  44.5 
percent  of  covered  employees  (94,048 
FTE)  are  employed  on  contracts 


"The  Department’s  proposed  impact  analysis  as 
published  in  the  Federal  Register  did  not  set  forth 
a.  total  cost  for  the  various  methodologies,  but  rather 
advised  the  public  of  the  cost  per  FTE.  Therefore 
the  Air  Force  did  its  own  calculations  of  the 
Department’s  estimated  cost. 


currently  subject  to  the  low  ($.90) 
benefit,  and  55.5  percent  (117,215  FTE) 
are  employed  on  contracts  currently 
subject  to  the  high  ($2.56)  benefit: 

1.  The  cost  of  prevailing  fringe 
benefits  determined  in  accordance  with 
the  curren'  methodology: 

Cost  for  employees  receiving  benefits 
of  $.90  per  hour  $.90  x  94,048  FTE  x 
2080  hrs.  =  $176,057,856 

Cost  for  employees  receiving  benefits 
of  $2.56  per  hour:  $2.56  x  117,215  FTE 
X  2080  hrs.  =  $624,146,432 

Cost  of  current  methodology: 
$176,057,856  +  $624,146,432  = 
$800,204,288  ($3788  per  FTE) 

2.  The  first-year  increase  in  the  cost 
of  the  new  methodology,  i.e.,  the  cost  of 
increasing  the  fringe  benefits  for 
employees  currently  receiving  $.90  per 
hour  by  $.25  per  hour  (one-fourth  of  the 
increase  to  $1.91):  $.25  x  94,048  FTE  x 
2080  hrs.  =  $48,904,960  ($231  per  FTE) 

Thus  the  first-year  increase  in  costs 
caused  by  the  new  methodology  would 
be  less  than  $50  million  per  year.  In 
succeeding  years  it  can  1^  anticipated 
that  the  increase  in  fringe  benefits  costs 
for  employees  receiving  the  low  rate 
may  be  somewhat  higher  th€m  $.25  per 
hour  as  the  cost  of  fringe  benefits  varies 
from  year  to  year.  However,  it  is 
anticipated  that  this  increase  will  be 
more  than  offset  by  savings  where 
contracts  ciurently  requiring  fringe 
benefits  of  $2.56  ar^  not  succeeded  by 
new  contracts  for  substantially  the  same 
services;  contracts  for  new  services 
which  would  have  received  the  $2.56 
rate  under  the  former  procedures  will 
receive  the  new  “all-industry,  all¬ 
employee”  rate  at  the  rate  it  is  being 
phased  in. 

By  the  fourth  year,  if  the  $1.91  rate 
were  to  hold,  the  increased  annual  cost 
would  be  approximately:  $1.01  x  94,048 
FTE  X  2080  hrs.  =  $197,576,038  ($935 
per  FTE) 

The  administrative  burden,  if  any,  of 
the  various  alternatives  proposed  is 
discussed  in  some  detail  in  the 
preamble  above.  From  the  comments,  it 
is  evident  that  the  alternative  chosen  is 
among  the  least  bindensome  of  the 
various  alternatives,  since  it  does  not 
involve  paying  different  benefits  to 
different  workers  on  the  same  contract 
or  in  different  regions  of  the  country. 
However,  during  the  period  where  both 
rates  are  issued,  those  contractors  which 
have  contracts  subject  to  both  rates  (as 
is  sometimes  currently  the  case)  will 
continue  to  have  the  burden  of 
administering  two  benefit  programs.  In 
addition,  the  change  in  the  fringe 
benefit  rate  will  involve  the 
administrative  burden  of  contractors 
making  changes  in  their  fringe  benefit 
plans  to  accommodate  changed  fringe 
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benefit  rates,  both  during  the  transition 
period  and  as  prevailing  benefits  change 
over  time. 

The  Department  has  not  been  able  to 
obtain  data  which  would  allow  it  to 
quantify  the  benefits  to  the  afiected 
workers  and  to  society  of  providing 
workers  prevailing  fringe  benefits,  or  to 
quantify  any  indirect  effects  on  jobs, 
productivity,  or  the  Federal  deficit,  and 
no  such  data  was  provided  by 
commenters.  A  significant  issue  raised 
in  the  comments,  as  discussed  above,  is 
the  concern  that  the  current  low 
“insurance”  rate  is  not  high  enough  to 
provide  meaningful  health  insurance  to 
employees.  The  Department  believes,  as 
stated  by  many  commenters,  that  the 
rate  established  through  the  selected 
methodology  will  allow  employers  to 
provide  meaningful  health  benefits, 
with  the  concomitant  direct  benefit  to 
the  employees  and  indirect  benefit  to 
society  fi'om  a  healthier  work  force, 
including  reduced  pressiue  on  public 
health  resources. 

DC.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
Public  Law  96-354  (94  Stat.  1164;  5 
U.S.C.  601  et  seq.).  Federal  agencies  are 
required  to  prepare  a  final  regulatory 
flexibility  analysis  that  describes  the 
anticipated  impact  of  a  rule  on  small 
entities.  After  review  of  the  comments 
received  and  consideration  of  the 
various  alternatives,  the  Department  has 
prepared  the  following  regulatory 
flexibility  analysis  regarding  this  rule: 

(1)  The  need  for  and  objectives  of  the 
rule. 

SCA  requires  that  the  Department  of 
Labor  (DOL)  determine  locally- 
prevailing  wages  and  fringe  benefits  for 
the  various  classes  of  service  employees 
performing  contract  work  subject  to  the 
SCA.  Contracts  over  $2,500  (if  the 
predecessor  contract  was  not  subject  to 
a  collective  bargaining  agreement)  are 
required  to  contain  wage  determinations 
issued  by  DOL  that  specify  the 
minimum  monetary  wages  and  fringe 
benefits  that  must  be  paid  to  the  various 
classes  of  workers  who  perform  work  on 
the  service  contract,  ba^  upon  rates 
determined  by  DOL  to  be  prevailing  in 
the  locality  where  the  work  is  to  be 
performed.  As  discussed  previously, 
hinge  benefit  data  are  not  generally 
available  on  an  occupation-specific  or 
on  a  locality  basis,  which  prompted 
DOL  to  issue  fringe  benefit 
determinations  for  health  and  welfare 
based  on  nationwide  data  ever  since 
SCA  was  enacted. 

The  Service  Employees  International 
Union  (SEIU)  sued  DOL  in  March  1991 
in  the  United  States  District  Court  for 
the  District  of  Columbia  over  the 


longstanding  administrative  practice, 
since  1976,  of  issuing  two  nationwide 
rates  for  health  and  welfare  fringe 
benefits,  and  for  failure  to  periodically 
update  SCA  health  and  welfare  fringe 
benefit  levels  which,  at  that  time,  had 
not  been  updated  since  1986  (SEIU  v. 
MarUn,  CA  No.  91-0605  (JFP)  (D.D.C. 
April  1. 1992)).  In  this  court  ^allenge, 
the  district  court  remanded  the  case  to 
DOL  for  exhaustion  of  administrative 
remedies  and  final  agency  action,  which 
led  to  the  decisions  of  DOL’s  Board  of 
Service  Contract  Appeals  that  remanded 
the  matter  to  the  Wage  and  Hour 
Division  to  consider  alternative 
methodologies  for  implementing  the 
statutory  objectives  (BSCA  Case  No.  92- 
01  (August  28, 1992)  and  Case  No.  93-  . 
08  (September  23, 1993)).  Based  on  the 
Board’s  decisions,  the  Department 
decided  that  the  best  process  for 
developing  a  methodology  to  establish 
prevailing  SCA  fringe  benefits 
consistent  with  statutory  requirements 
would  be  to  propose  various  alternatives 
through  rulemaldng.  In  the  meantime, 
SEIU  moved  the  district  court  to  reopen 
its  case  against  the  Department.  The 
district  court  dismissed  the  case  without 
prejudice  to  SEIU’s  riglit  to  reopen  for 
reconsideration  upon  a  showing  that 
EKDL  has  not  adopted  a  final  rule  in  this 
matter  by  July  31, 1996  {SEIU  v.  Reich, 
CA  No.  91-0605  (CRR)  (D.D.C.  January 
19, 1996)). 

On  May  2, 1996,  the  Administrator  of 
the  Wage  and  Hour  Division  published  ^ 
a  Notice  in  the  Federal  Register  (61 FR 
19770)  proposing  for  public  comment 
various  alternative  fringe  benefit 
determination  methodologies.  As 
explained  in  the  proposed  rule, 
however,  it  was  nbt  feasible  to  publish 
a  regulatory  impact  analysis  for 
comment  with  the  proposed  rule.  At  the 
time  the  Department  was  completing  the 
development  of  data  on  the 
occupational  mix  of  service  contract 
employees  in  order  to  provide  a  basis 
for  the  impact  analysis.  That  analysis 
was  completed  and  published  for 
comment  on  October  25, 1996  (61  FR 
55239).  In  the  meantime,  the  Court  set 
a  deadline  for  publication  of  the  final 
rule  ofDecem^r  24, 1996.  SEIU  v. 

Reich.  CA  No.  91-0605  (August  27, 

1996). 

[2]  Summary  of  significant  issues 
raised  by  the  public  comments  in 
response  to  the  initial  regulatory 
flexibility  analysis. 

The  Department  received  a  number  of 
comments  regarding  the  economic 
impact  analysis  and  the  survey  that  was 
conducted  to  determine  the 
occupational  mix  on  Federal  service 
contracts.  Those  comments  are 
specifically  addressed  in  the  economic 


impact  analysis  section  above.  No 
comments  were  received  on  the  initial 
regulatory  flexibility  analysis. 

(3)  Number  of  small  entities  covered 
under  the  rule. 

The  definition  of  “small  business” 
varies  considerably  depending  upon  the 
policy  issues  and  circumstances  under 
review,  the  industry  being  studied,  and 
the  measures  used.  The  Small  Business 
Administration’s  Office  of  Advocacy 
generally  uses  employment  data  as  a 
basis  for  size  comparisons,  with  firms 
having  fewer  than  100  employees  or 
fewer  than  500  employees  defined  as 
small.  '2 

Statistics  published  by  the  Internal 
Revenue  Service  indicate  that  in  1990, 
an  estimated  20.4  million  business  tax 
returns  were  filed  for  4.4  million 
corporations,  1.8  million  partnerships, 
and  14.2  million  sole  proprietor^ips, 
most  of  which  are  “small” — few'er  than 
7,000  would  qualify  as  large  businesses 
if  an  employment  measure  of  500 
employees. ot  less  is  used  to  define 
small  and  medium-sized  businesses. 

Federal  procurement  data  are 
compiled  and  reported  by  the  Federal 
Procurement  Data  Center  (FPDC)  in  the 
Federal  Procurement  Data  System 
Federal  Procurement  Report 
(Washington,  D.C.:  U.S.  Government 
Printing  Office).  The  value  of  Federal 
contracts  and  volume  of  contract 
“actions”  are  currently  reported 
individually  to  the  FPDC  for  contract 
actions  exceeding  $25,000;  actions  of 
less  than  $25,000  are  reported  only  in 
the  aggregate.  A  contract  “action” 
differs  from  an  initial  contract  “award”, 
because  a  single  contract  may  involve 
more  than  one  action — for  example,  a 
modification  to  an  initial  contract  award 
is  reported  to  the  FPDC  as  a  separate 
action  and  may  involve  the  obligation  or 
de-obligation  of  funds. 

Small  businesses  were  awarded  $58.8 
billion  of  the  $184.2  billion  spent  by  the 
Federal  government  on  goods  and 
services  in  Fiscal  Year  (FY)  1989, 
including  $31.6  billion  awarded  directly 
to  small  firms  and  $27.2  billion  awarded 
to  small  subcontractors  by  Federal 


The  State  of  Small  Business:  A  Report  of  the 
President  Transmitted  to  the  Congress  (1991), 
together  with  The  Annual  Report  on  Small  Business 
and  Competition  of  the  U.S.  Small  Business 
Administration  (United  States  Government  Printing 
OfRce,  Washington,  D.C,  1991),  p.  19.  A  more 
detailed  breakdown  also  used  is:  under  20 
employees,  very  small:  20-99,  small;  100-499, 
medium-sized;  and  over  500,  large.  In  general,  a 
business  bidding  on  a  government  contract  is 
regarded  as  small  if  it  has  fewer  than  SOO  employees 
(see  p.  221). 

U.S.  Department  of  the  Treasury,  Internal 
Revenue  Service,  SO  Bulletin  (Spring  1990)  Table 
19;  reprinted  by  SBA  in  The  State  of  Small  Business 
(1901),  Id.,  p.  21. 
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prime  contractors. Small  firms 
accounted  for  more  than  one-half  (51.3 
percent)  of  the  value  of  contracts  under 
$25,000,  but  only  14.1  percent  of  those 
over  $25,000  in  FY  1989.‘5  Since  FY 
1979 when  the  FPDC  first  began 
reporting  procurement  data  regularly, 
the  share  of  Federal  procurement  dollars 
awarded  to  small  finns  has  fluctuated 
between  14  and  16  percent  over  the 
entire  period — for  1989  it  was  14.1 

percent  overall. 

Of  the  major  product/service 
categories  imder  which  contract  actions 
are  reported  to  the  FPDC,  the  "other 
services”  category  (which  includes  a 
variety  of  non-construction  activities 
ranging  from  technical,  sociological, 
administrative,  and  other  professional 
services,  to  installation,  maintenance, 
and  repair  of  equipment)  amounted  to 
28.9  percent  of  the  total  Federal  prime 
contract  actions  reported  individually  in 
FY  1989.  Small  businesses  were 
awarded  $6.8  billion  of  14.7  percent  of 
the  contract  dollars  awarded  for  services 
in  FY  1989.  *6 

This  FPDS  data  on  small  business 
awards  does  not  correlate  precisely  with 
the  number  of  contract  actions  or 
contract  dollars  awarded  that  are  subject 
to  the  SCA.  However,  the  “services” 
category  can  be  considered  a  reliable 
proxy  for  analyung  the  imiverse  of 
SCA-covered  contracts  reported  to  the 
FPDC  that  may  be  awarded  to  small 
businesses.  Of  a  total  502,138  contract 
actions  valued  at  $177.8  billion  that 
were  individually  reported  to  the  FPDC 
in  FY  1992  (i.e.,  actions  over  $25,000 
each),  82,957  contract  actions,  valued  at 
$18.1  billion,  were  classified  as  subject 
to  the  SCA.*'^  Of  these  awards,  we 
estimate  that  $2.66  billion  (14.7  percent) 
went  to  small  businesses.  These  figures, 
however,  do  not  include  any  portion  of 
the  contract  actions  not  individually 
reported  but  reported  in  summary  to  the 
FPDC,  which  totaled  19.6  million 
contract  actions  valued  at  $22.02 
billion. Based  upon  the  percentage  of 
contract  actions  and  contract  dollars  in 
the  services  category  that  were  reported 
individually  to  FPEC  as  being  subject  to 
SCA,  we  estimate  that  an  additional 
2,905,696  actions,  valued  at  $2.2  billion, 
of  the  actions  reported  in  summary  to 
the  FPDC  were  subject  to  SCA.  Of  these 
awards,  we  estimate  that  $1.1  billion  (50 
percent)  went  to  small  businesses. 

No  current  employment  data  are 
available  by  size  of  business  that  would 


'^The  State  of  Small  Business,  supra  at  220. 
'Mbid. 

■‘Id.,  pp.  223,  226  &  235-237. 

■^Federal  Procurement  Data  System  Standard 
Report,  Fiscal  Year  1992,  Fourth  Quarter,  pp.  74- 
75. 

'*Id.,p.  74. 


relate  to  Federal  contracts  awarded 
subject  to  SCA.  (The  SBA  measures 
employment  change  on  a  current  basis 
for  each  small-  or  large-business- 
dominated  industry  using  Bureau  of 
Labor  Statistics  payroll  data.>^) 

(4)  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements  of  the 
Rule. 

All  SCA-covered  contractors 
(including  small  businesses)  are 
required  to  maintain  records  specified 
under  29  CFR  Part  4  that  demonstrate 
compliance  with  the  statutory 
requirements  to  fiimish  equivalent 
fringe  benefits  or  cash  equivalents  at  not 
less  than  prevailing  rates. 

This  final  rule,  which  relates  to  the 
procedures  to  be  followed  by  DOL  for 
determining  prevailing  health  and 
welfare  firinge  benefits  to  be  paid  to 
service  employees  working  on  Federal 
service  contracts  covered  %  SCA, 
contains  no  new  reporting, 
recordkeeping,  or  other  compliance 
requirements  applicable  to  small 
businesses.  Although  some  of  the 
proposed  alternatives  likely  would  have 
involved  additional  recordkeeping 
obligations,  the  alternative  selected  does 
not  require  any  additional 
recordkeeping.  In  fact,  contractor 
comments  regarding  the  ease  of 
administration  and  compliance  under 
this  alternative  were  an  important  factor 
in  selecting  the  alternative. 

(5)  Description  of  the  steps  taken  to 
minimize  the  significant  economic 
impact  on  small  entities  consistent  with 
the  objectives  of  the  Service  Contract 
Act. 

As  noted  in  the  discussion  of  the 
various  alternatives,  the  methodology 
selected  (Alternative  1)  was  clearly  the 
alternative  favored  by  most  employers, 
many  of  which  were  small  businesses. 
The  factual,  policy  and  legal  reasons  for 
selecting  Alternative  I  and  the  reasons 
for  rejecting  the  other  alternatives  are 
fully  addressed  in  the  discussion  of  the 
various  alternatives.  A  key  factor 
underlying  the  support  of  Alternative  I 
by  many  employers,  including  many 
small  entities,  was  the  ease  of 
administration  and  compliance  under 
this  alternative.  In  addition,  this 
alternative  was  favored  because  it 
produces  a  benefit  rate  that  is  sufficient 
to  allow  all  service  contractors  to 
purchase  a  reasonable  benefit  package 
for  all  contract  workers.  Under  the 
current  two-tier  benefit  structure,  the 
low  level  benefit  has  been  generally 
considered  to  be  too  low  for  employers 
to  purchase  even  a  minimal  health  and 
welfare  package  for  their  workers. 


•»Id..  p.  34. 


Proposed  Alternatives  II — ^IV  were 
generally  viewed  by  most  commenters 
as  being  administratively  difiicult. 
especially  for  small  employers. 
Notwithstanding  the  greater 
administrative  burden,  these 
alternatives  were  favored  by  some 
because  they  yielded  a  lower  fringe 
benefit  rate  for  many  workers.  For 
service  contractors  in  general,  however, 
these  alternatives  would  have  imposed 
significant  administration  and 
compliance  difficulties. 

List  of  Subjects  in  29  CFR  Part  4 

Administrative  practice  and 
procedures.  Employee  benefit  plans. 
Government  contracts.  Investigations, 
Labor,  Law  enforcement.  Minimum 
wages.  Penalties,  Recordkeeping 
requirements.  Reporting  requirements. 
Wages. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  29  CFR  Part  4  is  amended 
as  set  forth  below: 

PART  4— LABOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

1.  The  authority  citation  for  Part  4 
continues  to  read  as  follows: 

Authmity:  41  U.S.C.  351,  et  seq.,  79  Stat. 
1034,  as  amended  in  86  Stat.  789, 90  Stat. 
2358;  41  U.S.Q  38  and  39;  5  U.S.C.  301;  and 
108  Stat.  4101(c). 

2.  Section  4.2  of  Subpart  A  is  revised 
to  read  as  follows: 

§  4.2  Payment  of  minimum  wage  specified 
in  section  6(a)(1)  of  the  Fair  Labor 
Standards  Act  of  1938  under  ail  service 
contracts. 

Section  2(b)(1)  of  the  Service  Contract 
Act  of  1965  provides  in  effect  that, 
regardless  of  contract  amoimt,  no 
contractor  or  subcontractor  performing 
work  imder  any  Federal  contract  the 
principal  purpose  of  which  is  to  furnish 
services  through  the  use  of  service 
employees  shall  pay  any  employees 
engaged  in  such  work  less  than  the 
minimum  wage  specified  in  section 
6(a)(1)  of  the  Fair  Labor  Standards  Act 
of  1938,  as  amended. 

3.  The  introductory  text  of  §  4.6(q)  of 
Subpart  A  is  revised  to  read  as  follows: 

§4.6  Labor  standard  clauses  for  Federal 
service  contracts  exceeding  $2,500. 
***** 

(q)  Where  an  employee  engaged  in  an 
occupation  in  which  he  or  she 
customarily  and  regularly  receives  more 
than  $30  a  month  in  tips,  the  amount  of 
tips  received  by  the  employee  may  be 
credited  by  the  employer  against  die 
minimum  wage  required  by  Section 
2(a)(1)  or  2(b)(1)  of  the  Act  to  the  extent 
permitted  by  section  3(m)  of  the  Fair 
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Labor  Standards  Act  and  Regulations, 

29  CFR  Part  531.  To  utilize  Ais  proviso: 
***** 

§§4.52  through  4.55  [Redesignated  as 
§§4.53  through  4.56] 

4.  Sections  4.52  through  4.55  of 
Subpart  B  are  redesignated  as  §§  4.53 
through  4.56  respectively. 

5.  A  new  §  4.52  is  added  to  read  as 
follows: 

§  4.52  Fringe  benefit  determinations. 

(a)  Wage  determinations  issued 
pursuant  to  the  Service  Contract  Act 
ordinarily  contain  provisions  for 
vacation  and  holiday  benefits  prevailing 
in  the  locality.  In  addition,  wage 
determinations  cmitain  a  prescribed 
minimum  rate  for  all  other  benefits, 
such  as  insurance,  pension,  etc.,  which 
are  not  required  as  a  matter  of  law  (i.e., 
excluding  Social  Security, 
imemployment  insurance,  and  workers' 
compensation  payments  and  similar 
statutory  benefits),  based  upon  the  sum 
of  the  benefits  contained  in  the  U.S. 
Bureau  of  Labor  Statistics,  Employment 
Cost  Index  (EQ),  for  all  employees  in 
private  industiy,.nationwide  (and 
excluding  ECI  components  for 
supplemental  pay,  sudi  as  shift 
differential,  which  are  considered  wages 
rather  than  fringe  benefits  under  SCA). 
Pursuant  to  Section  4(b)  of  the  Act  and 
§4.123,  the  Secretary  has  determined 
that  it  is  necessary  and  proper  in  the 
public  interest,  and  in  accord  with 
remedial  purposes  of  the  Act  to  protect 
prevailing  labor  standards,  to  issue  a 
variation  from  the  Act’s  requirement 
that  fiinge  benefits  be  determined  for 
various  classes  of  service  employees  in 
the  locality. 

(b)  The  minimum  rate  for  all  benefits 
(other  than  holidays  and  vacation) 
which  are  not  legally  required,  as 
prescribed  in  paragraph  (a)  of  this 
section,  shall  be  phased  in  over  a  four- 
year  period  beginning  June  1, 1997.  The 
first  year  the  rate  will  be  $.90  per  hour 
plus  one-fourth  of  the  difference 
between  $.90  per  hour  and  the  rate 
prescribed  in  paragraph  (a)  of  this 
section;  the  second  year  the  rate  will  be 
increased  by  one-third  of  the  difference 
between  the  rate  set  the  first  year  and 
the  rate  prescribed;  the  third  year  the 
rate  will  be  increased  by  one-half  of  the 
difference  between  the  rate  set  in  the 
second  year  and  the  rate  prescribed;  and 
the  fourth  year  and  thereafter  the  rate 
will  be  the  rate  prescribed  in  paragraph 
(a)  of  this  section. 

(c)  Where  it  is  determined  pursuant  to 
§  4.51(b)  that  a  single  fringe  benefit  rate 
is  paid  with  respect  to  a  majority  of  the 
workers  in  a  class  of  service  employees 
engaged  in  similar  work  in  a  locality. 


that  rate  will  be  determined  to  prevail 
notwithstanding  the  rate  which  would 
otherwise  be  prescribed  pursuant  to  this 
section.  Ordinarily,  it  will  be  found  that 
a  majority  of  workers  receive  fringe 
benefits  at  a  single  level  where  those 
workers  are  subject  to  a  collective 
bargaining  agreement  whose  provisions 
have  been  found  to  prevail  in  the 
locality. 

(d)  A  significant  number  of  contracts 
contain  a  prevailing  fiinge  benefit  rate 
of  $2.56  per  hour.  Generally,  these 
contracts  are  large  base  support 
contracts,  contracts  requiring 
competition  fit>m  large  corporations, 
contracts  requiring  hi^ly  technical 
services,  and  contracts  solicited 
pursuant  to  A— 76  procedures 
(displacement  of  Federal  employees),  as 
well  as  successor  contracts  thereto.  'The 
$2.56  benefit  rate  shall  continue  to  be 
issued  for  all  contracts  containing  the 
$2.56  benefit  rate,  as  well  as 
resolicitations  and  other  successor 
contracts  for  substantially  the  same 
services,  until  the  fringe  benefit  rate 
determined  in  accordance  with 
paragraphs  (a)  and  (b)  of  this  section 
equals  or  exceeds  $2.56  per  hour. 

(e)  Variance  procedure.  (1)  The 
Department  will  consider  variations 
requested  hy  contracting  agencies 
pursuant  to  Section  4(b)  of  the  Act  and 

§  4.123,  finm  the  methodology  described 
in  paragraph  (a)  of  this  section  for 
determining  prevailing  fiinge  benefit 
rates.  This  variation  procedure  will  not 
be  utilized  to  routinely  permit  separate 
fiinge  benefit  packages  for  classes  of 
employees  and  industries,  but  rather 
will  be  limited  to  the  narrow 
circumstances  set  forth  herein  where 
special  needs  of  contracting  agencies 
require  this*procedure.  Such  variations 
will  be  considered  where  the  agency 
demonstrates  that  because  of  the  special 
circumstances  of  the  particular  industry, 
the  variation  is  necessary  and  proper  in 
the  public  interest  or  to  avoid  the 
serious  impairment  of  government 
business.  Such  a  demonstration  might 
be  made,  for  example,  where  an  agency 
is  unable  to  obtain  contractors  willing  to 
bid  on  a  contract  because  the  service 
will  be  performed  at  the  contractor’s 
facility  by  employees  performing  work 
for  the  Government  and  other 
customers,  and  as  a  result,  paying  the 
required  SCA  fiinge  benefits  would 
cause  undue  disruption  to  the 
contractor’s  own  work  force  and  pay 
practices. 

(2)  It  will  also  be  necessary  for  the 
agency  to  demonstrate  that  a  variance  is 
in  accordance  with  the  remedial 
purpose  of  the  Act  to  protect  prevailing 
labor  standards,  by  providing 
comprehensive  data  from  a  valid  survey 


demonstrating  the  prevailing  fiinge 
benefits  for  the  specific  industry.  If  the 
agency  does  not  continue  to  provide 
current  data  in  subsequent  years,  the 
variance  will  be  withdrawn  and  the  rate 
prescribed  in  paragraph  (a)  of  this 
section  will  be  issued  for  the  contract. 

6.  Section  4.112  of  Subpart  C  is 
revised  to  read  as  follows: 

§4.112  Contracts  to  furnish  services  “in 
the  United  States.’’ 

(a)  The  Act  and  the  provisions  of  this 
part  apply  to  contract  services  furnished 
“in  the  United  States,’’  including  any 
State  of  the  United  States,  the  District  of 
Columbia,  Puerto  Rico,  the  Virgin 
Islands,  Outer  Continental  Shelf  lands 
as  defined  in  the  Outer  Continental 
Shelf  Lands  Act,  American  Samoa, 
Guam,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  Wake  Island, 
and  Johnston  Island.  The  definition 
expressly  excludes  any  other  territory 
under  the  jurisdiction  of  the  United 
States  and  any  United  States  base  or 
possession  within  a  foreign  country. 
Services  to  be  performed  exclusively  on 
a  vessel  operating  in  international 
waters  outside  the  geographic  areas 
named  in  this  paragraph  would  not  be 
services  furnished  “in  the  United 
States’’  within  the  meaning  of  the  Act. 

(b)  A  service  contract  to  be  performed 
in  its  entirety  outside  the  geographical ' 
limits  of  the  United  States  as  thus 
defined  is  not  covered  and  is  not  subject 
to  the  labor  standards  of  the  Act. 
However,  if  a  service  contract  is  to  be 
performed  in  part  within  and  in  part 
outside  these  geographic  limits,  the 
stipulations  required  by  §  4.6  or  §  4.7,  as 
appropriate,  must  be  included  in  the 
invitation  for  bids  or  negotiation 
documents  and  in  the  contract,  and  the 
labor  standards  must  be  observed  with 
respect  to  that  part  of  the  contract 
services  that  is  performed  within  these 
geographic  limits.  In  such  a  case  the 
requirements  of  the  Act  and  of  the 
contract  clauses  will  not  be  applicable 
to  the  services  furnished  outside  the 
United  States. 

Signed  at  Washington,  D.C.,  on  this  24th 
day  of  December,  1996. 

Gene  Karp, 

Deputy  Assistapt  Secretary  for  Employment 
Standards. 

(FR  Doc.  96-33222  Filed  12-26-96;  10:05 
am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  2 

RIN  2900-AH00 

Delegation  of  Subpoena  Authority  and 
Description  of  Means  of  Service 

agency:  Department  of  Veterans  Aflairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule  an  interim  rule  amending  the 
’  Department  of  Veterans  Affairs  (VA) 
regulations  concerning  authority  of  VA 
officials  to  issue  subpoenas  by  revoking 
the  delegation  of  authority  to  the 
Inspector  General  and  subordinate 
officials  and  by  adding  a  delegation  of 
authority  to  the  Under  Secretary  for 
Health  and  certain  subordinate  officials. 
The  interim  rule  also  amended  the 
regulations  by  specifying  the  means  of 
service  for  VA  subpoenas.  The  intended 
effect  of  this  rule  is  to  make  the 
Department’s  delegations  of  subpoena 
power  consistent  with  legal  authority 
and  to  ensure  that  VA  has  the  means  to 
obtain  information  necessary  to 
determine  whether  individuals  are 
entitled  to  income-based  benefits. 
EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  M.  Tapp,  Deputy  Assistant 
General  Counsel  (023A),  Office  of  the 
General  Counsel,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW,  Washington  DC  20420,  (202)  273- 
6334. 

SUPPLEMENTARY  INFORMATION:  On  August 
10, 1995,  VA  published  in  the  Federal 
Register  (60  FR  40756)  an  interim  rule 
as  described  in  the  Summary  portion  of 
this  document.  A  61-day  comment 
period  ended  October  10, 1995,  and  no 
comments  were  received. 

This  final  rule  affirms  the  information 
in  the  interim  rule  document 
concerning  the  Regulatory  Flexibility 
Act. 

Accordingly,  the  interim  rule 
amending  38  CFR  part  2  which  was 
published  at  60  FR  40756  on  August  10, 
1995,  is  adopted  as  a  final  rule  without 
change;  except  that  the  authority 
citation  for  the  provisions  in  this  final 
rule  was  changed  in  a  document 
published  in  the  Federal  Register  on 
May  7, 1996  (1  FR  20438),  and  this 
document  leaves  in  place  the  new 
authority  citation. 

Approved:  November  19, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

(FR  Doc.  96-33075  Filed  12-27-96;  8:45  am] 

BILUNQ  CODE  8320-01-P 


38  CFR  Parts  3  and  14 

RIN  2900-4139 

Miscellaneous  Regulations 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  by  removing  an 
unnecessary  provision  that  states  all 
decisions  will  conform  to  the  statutes 
and  regulations  of  the  Department  of 
Veterans  Affairs  and  to  the  precedent 
opinions  of  the  General  Counsel.  The 
intended  effect  of  this  amendment  is  to 
eliminate  unnecessary  regulations.  This 
document  also  makes  clarifying  changes 
to  the  regulations  concerning  criteria  for 
determining  need  for  aid  and 
attendance,  and  to  those  dealing  with 
the  effect  of  written  precedent  opinions 
of  the  General  Counsel. 

EFFECTIVE  DATE:  This  amendment  is 
effective  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Tomasek,  Consultant,  Procedures 
Staff,  Compensation  and  Pension 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  telephone  (202) 
273-7256. 

SUPPLEMENTARY  INFORMATION:  38  CFR 
3.101  states  that  all  decisions  of  the 
Department  of  Veterans  Affairs  will 
conform  to  the  statutes  and  regulations 
of  the  Department  of  Veterans  Affairs 
and  to  the  precedent  opinions  of  the 
General  Counsel.  That  an  agency  must 
comply  with  its  governing  statutes  and 
its  own  regulations,  which  have  the 
force  and  effect  of  law,  is  such  a 
fundamental  legal  concept  that  a 
regulation  specifically  requiring  such 
compliance  is  unnecessary. 

38  CFR  14.507  indicates  that  General 
Counsel  opinions  designated  as 
precedential  will  be  considered  binding 
on  VA  officials  as  legal  interpretations 
of  general  applicability.  This  document 
revises  38  CFR  14.507(b)  to  more  clearly 
state  that  precedent  opinions  are 
binding  on  VA  officials  and  employees 
in  subsequent  matters  involving  a  legal 
issue  decided  by  the  precedent  opinion. 
Accordingly,  there  is  no  need  to  state 
separately  in  part  3  that  VA  decisions 
must  conform  to  VA  precedent 
opinions.  For  the  foregoing  reasons,  this 
document  amends  VA  adjudication 
regulations  by  removing  section  3.101. 

This  document  revises  38  CFR 
14.507(b)  by  adding  at  the  end  thereof 
a  sentence  stating  that  an  opinion 
designated  as  a  precedent  is  binding  on 
VA  officials  and  employees  in 


subsequent  matters  involving  a  legal 
issue  decided  in  the  precedent  opinion, 
unless  there  has  been  a  material  change 
in  a  controlling  statute  or  regulation  or 
the  opinion  has  been  overruled  or 
modified  by  a  subsequent  precedent 
opinion  or  judicial  decision.  Also,  a 
minor  conforming  change  is  made  to  38 
CFR  14.507(a).  These  changes  merely 
clarify  the  provisions  of  the  current 
regulation. 

Currently,  38  CFR  14.507(b) 
authorizes  the  VA  General  Counsel  to 
designate  as  a  “precedent  opinion”  any 
General  Counsel  opinion  having 
significance  beyond  the  particular  case 
or  matter  at  issue  in  the  opinion.  The 
term  “precedent”  lia^s  a  well-established 
legal  meaning  indicating  an 
interpretation  of  law  by  a  competent 
authority  which  is  considered  binding 
or  persuasive  in  subsequent  cases 
involving  the  same  issue  of  law. 

Further,  section  14.507(b)  currently 
provides  that  General  Counsel 
precedent  opinions  are  subject  to  the 
provisions  of  5  U.S.C.  552(a)(1),  which 
requires  Federal  agencies  to  publish  in 
the  Federal  Register,  among  other 
things,  “interpretations  of  general 
appficability  formulated  and  adopted  by 
the  agency.”  Although  section  14.507(b) 
presently  indicates  &at  General  Counsel 
precedent  opinions  will  be  generally 
applicable  and  binding  on  VA 
employees  and  officials  with  respiect  to 
matters  involving  the  same  question  of 
law,  we  believe  it  would  be  helpful  to 
state  the  binding  effect  of  precedent 
opinions  in  clearer  terms. 

This  document  also  revi^s  the 
heading  of  section  3.352  of  the 
adjudication  regulations.  Currently  the 
heading  reads  “Criteria  for  permanent 
need  for  aid  and  attendance  and 
‘permanently  bedridden.’  ”  The  heading 
is  revised  to  read  “Criteria  for 
determining  need  for  aid  and  attendance 
and  ‘permanently  bedridden.’  ”  The 
revised  heading  more  accurately 
indicates  that  section  3.352  concerns 
entitlement  to  increased  pension, 
compensation,  or  dependency  and 
indemnity  compensation  based  on  an 
individual’s  need  for  the  regular  aid  and 
attendance  of  anotlier  person  without 
regard  to  whether  or  not  such  need  is 
permanent. 

Since  this  rulemaking  merely  removes 
an  unnecessary  nonsubstantive 
provision  and  makes  clarifying  changes, 
the  Secretary  finds  under  5  U.S.C. 

553(b)  that  prior  notice  and  comment 
are  unnecessary  and  that  there  is  a  basis 
for  dispensing  with  a  30-day  delay  of 
the  effective  date. 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  would  not 
have  a  significant  impact  on  a 
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substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
The  amendments  would  not  directly 
afiect  any  small  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  these 
amendments  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
retirements  of  sections  603  and  604. 

Tliere  are  no  applicable  Catalog  of 
Federal  Domestic  Assistance  program 
numbers. 

List  of  Subjects 
38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  D!Rability  benefits. 
Health  care.  Pensions,  Veterans. 

38  CFR  Part  14 
Administrative  practice  and 
procedure.  Claims,  Courts,  Foreign 
relations.  Government  employees. 
Lawyers,  Legal  services.  Organization 
and  functions  (Government  agencies), 
Reporting  and  recordkeeping 
requirements.  Surety  bonds.  Trusts  and 
trustees.  Veterans. 

■Approved:  December  9, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  parts  3  and  14  are 
amended  as  set  forth  below: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

§3.101  [Removed] 

2.  Section  3.101  is  removed. 

3.  The  section  heading  of  §  3.352  is 
revised  to  read  as  follows: 

§  3.352  Criteria  for  determining  need  for 
aid  and  attendance  and  “permanentiy 
bedridden.*’ 

PART  14— LEGAL  SERVICES, 
GENERAL  COUNSEL 

4.  The  authority  citation  for  part  14 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301:  28  U.S.C  2671- 
2680;  38  U.S.C  501(a),  5502,  5902-5905, 
unless  otherwise  noted. 

§14.507  [Amended] 

5.  In  §  14.507,  the  first  sentence  of 
paragraph  (a)  is  amended  by  removing 
the  words  “is  a  change”  and  adding,  in 
their  place,  the  words  “has  been  a 
material  change”,  and  paragraph  (b)  is 


amended  by  adding  at  the  end  thereof 
the  words  “An  opinion  designated  as  a 
precedent  opinion  is  binding  on 
Dppartment  officials  and  employees  in 
subsequent  matters  involving  a  legal 
issue  decided  in  the  precedent  opinion, 
imless  there  has  been  a  material  change 
in  a  controlling  statute  or  regulation  or 
the  opinion  has  been  overruled  or 
modified  by  a  subsequent  precedent 
opinion  or  judicial  decision.” 

[FR  Doc.  96-33076  Filed  12-27-96;  8:45  am) 

BILUNG  CODE  S320-01-i> 


38  CFR  Part  19 

RIN  2900-AI59 

Appeals  Regulations:  Notice  of  Board 
of  Veterans’  Appeals  Decisions 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veteran^  Affairs’  (VA) 
Appeals  Regulations  for  appeals  to  the 
Board  of  Veterans’  Appeals  (Board)  by 
removing  provisions  that  do  not 
conform  to  recent  legislation. 

EFFECTIVE  DATE;  December  30, 1996, 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Chief  Coimsel,  Board 
of  Veterans’  Appeals,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  (202-565- 
5978). 

SUPPLEMENTARY  INFORMATION:  Section 
509  of  the  Veterans’  Benefits 
Improvements  Act  of  1996,  Public  Law 
104-275,  §  509, 110  Stat.  3322,  3344, 
amended  38  U.S.C.  7104(e)  to  permit  the 
Board  to  mail  copies  of  its  decision  to 
the  claimant’s  representative  or  to  use 
any  other  means  of  delivery  likely  to 
result  in  delivery  within  the  same  time 
as  would  be  expected  with  mailing  by 
first-class  mail.  38  CFR  19.8  previously 
reflected  the  old  provisions  of  38  U.S.C. 
7104(e)  that  permitted  decision  delivery 
only  by  mailing.  This  document 
removes  firom  §  19.8  material  on  Board 
decision  delivery  that  does  not  conform 
to  the  new  legislation  and  makes 
nonsubstantive  changes  to  the 
remaining  material  in  §  19.8  concerning 
preservation  of  claimants’  privacy 
interests  in  simultaneously  contested 
claims. 

This  final  rule  concerns  agency 
procediure  or  practice  and,  pursuant  to 
5  U.S.C.  553,  is  exempt  from  notice  and 
comment  requirements. 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 


Act,  5  U.S.C.  601-612.  This  rule  will 
affect  VA  beneficiaries  and  will  not 
affect  small  businesses.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirement  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans.  - 

Approved:  December  16, 1996. 

Jesse  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  19  is  amended  as 
set  forth  below: 

PART  19— BOARD  OF  VETERANS’ 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  38  U.S.C  501(a). 

2.  Section  19.8  is  revised  to  read  as 
follows: 

§  19.8  Content  of  Board  decision,  remand, 
or  order  in  simultaneously  contested 
claims. 

The  content  of  the  Board’s  decision, 
remand,  or  order  in  appeals  involving  a 
simultaneously  contested  claim  will  be 
limited  to  information  that  directly 
affects  the  issues  involved  in  the 
contested  claim.  Appellate  issues  that 
do  not  involve  all  of  the  contesting 
parties  will  be  addressed  in  one  or  more 
separate  written  decisions,  remands,  or 
orders  that  will  be  furnished  only  to  the 
appellants  concerned  and  their 
representatives,  if  any. 

(Authority;  5  U.S.C  552a(b).  38  U.S.C. 
5701(a)) 

(FR  Doc.  96-33077  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  S320-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  12 
RIN  1090-AA59 

Administrative  and  Audit 
Requirements  and  Cost  Principies  for 
Assistance  Programs 

AGENCY:  Office  of  the  Secretary,  Interior, 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  is  in  response 
to  the  “Omnibus  Consolidated 
Appropriations  Act  of  1997,”  and  the 
“^ergy  and  Water  Development 
Appropriations  Act,  1997.”  Section 
307(a)  of  Public  Law  104-208  required 
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that  no  funds  made  available  in  the  Act 
may  be  expended  by  an  entity  unless 
the  entity  agrees  that  in  expending  the 
funds  they  will  comply  with  sections  2 
through  4  of  the  Act  of  March  3, 1933 
(41  U.S.C.  lOa-lOc;  popularly  known  as 
the  “Buy  American  Act”).  As  it  did  for 
awards  governed  by  this  provision  made 
since  FY  1993,  the  Department 
continues  to  interpret  this  requirement 
to  apply  to  assistance  programs.  Section 
307(b)(1)  of  Public  Law  104-208  again 
states  that  it  is  the  sense  of  Congress 
that  all  equipment  and  products 
purchased  with  funds  made  available  in 
the  Act  should  be  American-made. 
Likewise,  the  Department  is  again  taking 
the  position  that  Congressional  intent  is 
different  for  awards  made  by  the  Bureau 
of  Reclamation.  As  such,  only  the 
provisions  in  the  regulation  addressing 
the  sense  of  Congress  (section  12.700 
and  the  notice  requirements  (sections 
12.710)  will  apply  to  awards  made  by 
the  Bureau  of  Reclamation  using 

•  appropriated  funds  for  FY  1997.) 

In  addition,  a  minor  correction  is 
being  made  to  a  cite  in  the  definition  of 
“domestic  and  product”  in  Section 
12.705. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman,  (Director, 
Procurement  and  Property  Management 
Systems),  (202)  208-3336. 
SUPPLEMENTARY  INFORMATION:  On 
September  30, 1996,  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  (“the  Act”)  was  signed  into  law 
Section  307(a)  of  the  Act  was  entitled 
“Compliance  with  Buy  American  Act.” 
The  section  applied  to  funds 
appropriated  or  transferred  pursuant  to 
the  Act  for  the  purchase  of  any 
equipment  or  product  that  may  be 
authorized  to  be  purchased  with 
Hnancial  assistance.  Section  307(b)(1) 
expressed  the  “sense  of  the  Congress” 
that  entities  receiving  the  assistance 
purchase  only  American-made 
equipment  and  products. 

Section  307(b)(2)  required  that  in 
providing  the  financial  assistance  imder 
the  Act,  the  Secretary  shall  provide  to 
each  recipient  of  the  assistance  a  notice 
describing  the  requirement.  As  in  prior 
years,  no  other  specific  guidance  was 
given  regarding  the  implementation  of 
this  requirement. 

The  Department  is  revising  Subpart  E 
of  43  CFR  Part  12,  to  implement  these 
requirements  for  awards  made  using 
appropriated  funds  for  FY  1997.  No 
specific  guidance  was  provided  by 
Congress,  so  the  Department  decided  to 

*  continue  its  implementation  of  these 
requirements  based  upon  the  final  rule 


published  in  the  Federal  Register  on 
July  19, 1994  (59  FR  36713). 

Because  of  the  applicability  of 
different  appropriation  acts  and  the  fact 
that  the  requirements  are  different,  the 
notice  in  subparagraph  (b)  of  section 
12.710  has  been  changed  to  account  for' 
the  reference  to  language  in  Public  Law 
104-208.  A  separate  notice  included  in 
subparagraph  (c)  of  section  12.710  has 
been  amended  to  account  for  the 
reference  to  language  in  Public  Law 
104-206  and  its  use  only  for  awards 
made  by  the  Bureau  of  Reclamation. 

Finding  of  Good  Cause  for  Waiver  of 
Proposi^  Rulemaking  and  for  Making 
Rule  Effective  upon  Publication 

In  accordance  with  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  it  is  usually  the  practice  of  the 
Department  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  regulations.  However,  the 
Department  waives  notice  and  comment 
on  these  regulations  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553(b)(B)).  This 
section  provides  that  notice  and 
comment  for  rulemaking  is  not  required 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedures  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest. 

The  Department  believes  public 
comment  on  the  revision  of  this 
regulation  is  unnecessary  because  the 
substance  of  these  provisions  is  based 
on  statutory  requirements  governing  the 
award  of  assistance  with  appropriated 
funds  for  FY  1997,  that  the  Department 
is  unable  to  change. 

The  Administrative  Procedure  Act 
•  provides  that  rules  be  published  at  least 
30  days  prior  to  their  effective  date, 
except  as  otherwise  provided  by  an 
agency  on  a  finding  of  good  cause  (5 
U.S.C.  553(d)(3)).  In  this  case,  because 
this  requirement  is  a  statutory  condition 
of  expenditure  of  appropriated  funds  in' 
this  fiscal  year,  the  Department  has 
determined  that  the  rule  must  be 
efiective  upon  publication. 

Executive  Order  12866,  Paperwork 
Reduction  Act,  and  Regulatory 
Flexibility  Act 

This  rule  was  not  subject  to  Office 
Management  and  Budget  review  under 
Executive  Order  12866. 

The  Department  has  determined  that 
this  rule  will  not  have  a  significant 
economic  impact  on  small  entities  since 
it  is  anticipated  that  no  additional  costs 
will  be  imposed  on  a  substantial 
number  of  small  entities  as  a  result  of 
the  rule.  This  rule  does  not  contain  a 
collection  of  information  subject  to  the 


Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.). 

Environmental  Effects 

The  Department  has  determined  that 
this  rule  does  not  constitute  a  major 
Federal  action  having  a  significant 
impact  on  the  human  environment 
under  the  National  Envirpnihental 
Policy  Act  of  1969. 

List  of  Subjects  in  43  CFR  Part  12 

Administrative  practice  and 
procedure.  Contract  programs. 
Cooperative  agreements.  Grant 
programs.  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  4, 1996. 

Bonnie  R.  Cohen, 

Assistant  Secretary — Policy,  Management 
and  Budget. 

Title  43  of  the  Code  oPFederal 
Regulations,  part  12  is  amended  as 
follows: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C  6101 
note,  7501, 41  U.S.C  252a,  701  et  seq;  sec. 
501,  Pub.  L.  104-206,  llOStat.  2984;  sec. 

307,  Pub.  L.  104-208, 110  Stat.  3009;  E.O. 
12549,  3  CFR.  1986  Comp.,  p.  189;  E.C 
12674,  3  CFR,  1989  Comp.,  215;  E.0. 12689, 

3  CFR,  1989  Comp.,  p.  235;  E.O.  12731,  3 
CFR,  1990  Comp.,  p.  306;  OMB  Circular  A- 
102;  OMB  Circular  A-110;  OMB  Circular  A- 
128;  and  OMB  Circular  A-133. 

2.  Section  12.700  is  revised  to  read  as 
follows: 

§12.700  Scope. 

This  subpart  implements  section  307 
of  the  Omnibus  Consolidated 
Appropriations  Act  of  1997  (Public  Law 
104-208, 110  Stat.  3009)  and  section 
501  of  the  Energy  and  Water 
Development  Appropriations  Act,  1997 
(Public  Law  104-206, 110  Stat.  2984). 
For  awards  made  under  the  authority  of 
section  307(a)  of  Public  Law  104-208, 
this  subpart  requires  that  no  funds  made 
available  in  the  Act  may  be  expended  by 
an  entity  unless  the  entity  agrees  that  in 
expending  the  funds  the  entity  will 
comply  with  sections  2  through  4  of  the 
Act  of  March  3, 1933  (41  U.S.C.  10a- 
10c;  popularly  known  as  the  “Buy 
American  Act”).  It  applies  to 
procurement  contracts  imder  grants  and 
cooperative  agreements  which  provide 
for  the  purchase  of  equipment  and 
products.  Section  501  of  Public  Law 
104-206, 110  Stat.  2984,  only  applies  to 
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awards  made  by  the  Bureau  of 
Reclamation.  In  addition,  for  these 
awards,  there  is  only  a  requirement  that 
in  providing  financial  assistance  to,  or 
entering  into  any  contract  with,  any 
entity  using  funds  made  available  in 
this  Act,  the  Secretary,  to  the  greatest 
extent  practicable,  will  provide  to  the 
entity  a  notice  describing  a  statement 
within  the  Act  made  by  Congress.  This 
statement  concerns  the  sense  of  the 
Congress  that  to  the  greatest  extent 
practicable,  all  equipment  and  products 
purchased  with  fimds  made  available  in 
the  Act,  should  be  American-made. 
Therefore,  for  Fiscal  Year  1997  awards, 
only  the  requirements  in  Section  12.700 
and  12.710  will  apply  to  awards  made 
by  the  Bureau  of  Reclamation. 

3.  Section  12.705  is  amended  by 
revising  the  fourth  sentence  included  in 
the  definition  of  domestic  end  product 
to  read  as  follows: 

§12.705  Definition& 
***** 

Domestic  end  product  *  *  * 

Components  of  foreign  origin  of  the 
same  class  or  kind  for  which 
determinations  have  been  made  in 
accordance  with  Section  12.710(d)  (3) 
and  (4)  are  treated  as  domestic.  *  *  * 
***** 

4.  Paragraphs  (a),  (b),  and  (c)  of 
Section  12.710  are  revised  to  read  as 
follows: 

§12.710  Policy. 

(a)  In  the  case  of  any  equipment  or 
product  that  may  be  authorized  to  be 
purchased  with  financial  assistance 
provided  using  funds  made  available 
under  Public  Law  104-208,  it  is  the 
sense  of  Congress  that  entities  receiving 
the  assistance  should,  in  expending  the 
assistance,  purchase  only  American- 
made  equipment  and  products. 

(b)  In  awarding  financial  assistance 

under  Public  Law  104-208, 110  Stat. 
3009,  bureaus  and  offices  excluding  the 
Bureau  of  Reclamation  will  provide  to 
each  recipient  of  the  assistance  the 
following  notice:  '' 

Nodce:  Pursuant  to  Sec.  307  of  the 
Omnibus  Consolidated  Appropriations  Act  of 
1997,  Public  Law  104-208, 110  Stat.  3009, 
please  be  advised  of  the  following: 

In  the  case  of  any  equipment  or  product 
that  may  be  authorized  to  be  purchased  with 
hnanci^  assistance  provided  using  funds 
made  available  in  this  Act,  it  is  the  sense  of 
the  Congress  that  entities  receiving  the 
assistance  should,  in  expending  the 
assistance,  purchase  only  American-made 
equipment  and  products. 

(c)  In  awarding  financial  assistance 
using  funds  made  available  under 
Public  Law  104—206,  to  the  greatest 
extent  practicable,  the  Bureau  of 


Reclamation  will  provide  to  each 
recipient  of  the  assistance  the  following 
notice: 

Notice:  Pursuant  to  Sec.  501  of  the  Energy 
and  Water  Development  Appropriations  Act, 
1997,  Public  Law  104-206, 110  Stat.  2984, 
please  be  advised  of  the  following: 

It  is  the  sense  of  the  Congress,  that  to  the 
greatest  extent  practicable,  all  equipment  and 
products  purchased  with  funds  made 
available  in  this  Act  should  be  American- 
made. 

***** 

IFR  Doc.  96-33033  Filed  12-27-96;  8:45  am) 
BlUING  CODE  4310-RF-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
49  CFR  Part  1313 
[STB  Ex  Parts  No.  541] 

Railroad  Contracts 

agency:  Surface  Transportation  Board, 
DOT. 

ACTION:  Final  rule. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  adopts  revised 
regulations  governing  contracts  under 
49  U.S.C.  10709  that  are  entered  into 
between  one  or  more  rail  carriers  and 
one  or  more  purchasers  of  rail  services 
for  the  transportation  of  agricultural 
products.  The  revised  regulations  reflect 
the  reduced  regulatory  oversight  of  rail 
transportation  contracts  introduced  by 
the  ICC  Termination  Act  of  1995,  Public 
Law  104-88, 109  Stat.  803  (1995) 
(ICCTA). 

EFFECTIVE  DATE:  These  rules  are  effective 
on  January  29, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  927-5660.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
of  proposed  rulemaking  (NPR)  served 
October  17, 1996  (61  FR  54144),  the 
Board  proposed  revised  regulations  to 
reflect  the  reduced  regulatory  oversight 
of  rail  transportation  contracts 
introduced  by  the  ICCTA.  The  revised 
regulations  were  proposed  by  the  Board 
after  consideration  of  comments 
received  from  major  shipper  and  carrier 
interests  in  response  to  an  advance 
notice  of  proposed  rulemaking  served 
March  26, 1996  (61  FR  13147). 

Comments  in  response  to  the  NPR 
were  received  from  the  Association  of 
American  Railroads,  the  Kansas  Grain 
and  Feed  Association,  the  Montana 
Wheat  and  Barley  Committee  (MWBC), 
and  the  National  Grain  and  Feed 
Association.  None  of  the  commenters 


objects  to  the  proposed  regulations,  and 
we  will  adopt  them  without  substantive 
change. 

While  not  objecting  to  the  proposed 
regulations,  per  se,  MWBC  states  that  it 
is  difficult  and  expensive  for  many 
small  grain  shippers  to  obtain  timely 
information  regarding  contract  sununary 
filings,  and  that,  in  the  past,  many  grain 
shippers  have  been  unaware  of  contracts 
that  might  affect  them  until  after  the 
complaint  period  has  passed.  MWBC 
suggests  that  the  Board  institute  a 
procedure  to  post  the  contract 
summaries  filed  each  day  on  a  “world 
wide  web  internet  page  readily 
accessible  to  the  grain  shippers.” 

The  Board  does  not  currently  have  the 
capability  to  disseminate  information, 
either  its  own  decisions  or  materials 
filed  with  it,  over  the  Internet.  We  do, 
however,  support  improvements  in  the 
dissemination  of  information,  and  are  in 
the  process  of  developing  capability  to 
disseminate  information  electronically 
in  the  future.  Nevertheless,  we  cannot  at 
this  time  determine  the  feasibility  of 
disseminating  electronically  materials 
filed  with  us,  such  as  railroad  contract 
■  summaries,  and  thus  cannot  grant 
MWBC’s  request  at  this  time.  However, 
we  are  certainly  prepared  to  consider 
alternative  requirements  as  they  become 
feasible. 

In  the  meantime,  it  is  important  to 
note  that  the  filing  requirements 
contained  in  the  proposed  regulations 
have  been  in  effect  for  many  years,  and 
othe^  shippers  and  shipper  groups  have 
apparently  been  able  to  meet  their 
information  needs  under  the  existing 
filing  requirements,  as  no  commenter 
other  than  MWBC  has  raised  the  issue. 
We  are  aware  of  the  existence  of 
independent  service  providers 
(generally  referred  to  as  watching 
services)  that  monitor  contract  summary 
filings  for  their  clients  and  advise  them 
when  filings  of  interest  are  made. 

MWBC  might  wish  to  investigate  the 
feasibility  of  using  such  a  service.  > 
Additionally,  MWBC  can  investigate  the 
feasibility  of  obtaining  the  needed 
information  directly  from  the  rail 
carriers  pursuant  to  the  information 
availability  requirements  of 
§  1313.5(a)(2)  of  the  proposed 
regulations. 

Small  Entities 

The  Board  certifies  that  these  rules 
will  not  have  a  significant  economic 
effect  on  a  substantial  number  of  small 
entities.  They  merely  eliminate  obsolete 


■  MWBC  states  that  mail  delivery  from 
Washington  takes  as  long  as  5  to  6  days,  but  the 
watching  services  advise  us  that  they  can  and  do 
send  contract  summaries  to  their  clients  by 
facsimile  transmission. 
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provisions  where  regulatory  oversight 
was  eliminated,  reflect  certain  other 
modest  changes  eflected  hy  the  ICCTA, 
and  largely  continue  existing  contract 
disclosure  requirements  for  agricultural 
products. 

Environment 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects  in  49  CFR  Part  1313 

Agricultural  products,  Contract 
sununciries,  Rail  carriers,  Transportation 
contracts. 

Decided:  December  17, 1996. 

By  the  Board,  Chairman  Morgan,  Vice 
Chairman  Simmons  and  Commissioner 
Owen. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  revises  part  1313  of 
title  49,  chapter  X,  of  the  Code  of 
Federal  Regulations  to  read  as  follows: 

PART  1313— RAILROAD  CONTRACTS 
FOR  THE  TRANSPORTATION  OF 
AGRICULTURAL  PRODUCTS 

Sgc 

1313.1  Scope;  definition  of  terms. 

1313.2  Contract  summary  filing 
requirement 

1313.3  Board  review;  contract  disapproval. 

1313.4  Filing  procedures  and  formats  for 
contract  summaries. 

1313.5  Contract  and  contract  summary 
availability. 

1313.6  Contract  smnmary  for  agricultural 
commodities. 

1313.7  Contract  summary  for  grain 
products — involving  a  port. 

1313.8  Contract  summary  for  grain 
products — not  involving  a  port. 

1313.9  Grounds  for  complaints  and  contract 
review. 

1313.10  Procedures  for  complaints  and 
discovery. 

Authority:  49  U.S.C.  721(a)  and  10709. 

§  1 313.1  Scope;  definition  of  terms. 

(a)  This  part  addresses  the  provisions 
of  49  U.S.C.  10709  that  require  rail 
carriers  to  file  with  the  Board  a 
summary  of  each  contract  for  the 
transportation  of  agricultiual  products 
(including  grain,  as  defined  in  7  U.S.C. 
75  and  products  thereof)  and  that  allow 
complaints  to  be  filed  with  the  Board 
regarding  such  contracts. 

(b)  The  provisions  of  this  part  do  not 
apply  to  any  transportation  that  is 
exempted  ^m  the  Board’s  contract 
regulation  pursuant  to  an  exemption 
issued  imder  49  U.S.C.  10502  or  former 
49  U.S.C.  10505  (repealed  effective 
January  1, 1996). 


(c)  For  purposes  of  this  part,  the  term 
contract  means  an  agreement,  including 
any  amendment  thereto,  entered  into  by 
one  or  more  rail  carriers  and  one  or 
more  purchasers  of  rail  services  to 
provide  specified  transportation  of 
agricultural  products  (including  grain, 
as  defined  in  7  U.S.C.  75  and  products 
thereof)  under  specified  rates  and  ■ 
conditions.  The  term  amendment 
includes  contract  modifications  agreed 
to  by  the  parties. 

(d)  An  amended  contract  is  treated  as 
a  new  contract  under  this  part. 
Remedies  are  revived  and  review  is 
again  available,  upon  complaint. 

§1313.2  Contract  summary  filing 
requirement 

(a)  Rail  carriers  subject  to  the 
jurisdiction  of  the  Surface 
Transportation  Board  under  49  U.S.C. 
10501  must  proiliptly  file  with  the 
Board  a  summ€uy  of  each  contract 
entered  into  for  the  transportation  of 
agricultural  products. 

(h)  Contract  summaries  not  in 
compliance  with  this  part  may  he 
rejected  hy  the  Board.  If  a  contract 
summary  is  rejected,  it  will  be 
considered  as  not  filed,  and  the  carrier 
must  promptly  file  a  corrected  contract 
smnmary  to  replace  the  rejected 
summary. 

§  1313.3  Board  review;  contract 
disapproval. 

(a)  Board  review.  (1)  No  later  than  30 
days  after  a  contract  summary  is  filed, 
the  Board  may,  on  complaint,  begin  a 
proceeding  to  review  such  contract  on 
the  grounds  described  in  §  1313.9. 

(2)  If  the  Board  begins  a  proceeding, 
it  shall  determine,  within  30  days  after 
the  proceeding  is  commenced,  whether 
the  contract  is  in  violation  of  49  U.S.C. 
10709. 

(b)  Contract  disapproval.  If  the  Board 
finds  that  the  contract  is  in  violation  of 
49  U.S.C.  10709,  it  will: 

(1)  Disapprove  the  contract;  or 

(2)  Where  the  Board  finds 
unreasonable  discrimination,  in 
accordance  with  49  U.S.C. 
10709(g)(2)(B)(i),  order  the  contracting 
carrier(s)  to  provide  to  the 
complainant(s)  rates  and  service 
substantially  similar  to  those  contained 
in  the  contract  at  issue,  with  such 
differences  in  terms  and  conditions  as 
are  justified  by  the  evidence. 

(c)  Applicable  rates/charges  if  a 
contract  is  disapproved.  If  the  Board 
disapproves  a  contract  (or  contract 
amendment),  the  appropriate  non¬ 
contract  rates/charges  (or  the  contract 
provisions  otherwise  in  effect)  will  be 
applicable. 


§1313.4  Hling  procedures  and  formats  tor 
contract  summaries. 

(a)  Filing  of  Summaries.  (1)  Two 
copies  of  each  contract  summary, 
containing  the  applicable  information 
specified  in  §§  1313.6, 1313.7,  or 
1313.8,  as  appropriate,  must  be  filed 
with  the  Board  as  soon  as  possible,  but 
no  longer  than  7  days  after  the  date  of 
the  contract  (or  contract  amendment). 

(2)  The  outside  envelope  or  wrapper 
containing  one  or  more  contract 
summaries  must  be  prominently  marked 
“Rail  Contract  Summary’’  and 
addressed  to:  Tariffs  Branch,  Surface 
Transportation  Board,  Washington,  DC 
20423. 

(3)  A  transmittal  letter  identifying  the 
submitted  publication(s),  and  the  name 
and  telephone  number  of  a  contact 
person,  must  accompany  each  filing  of 
cne  or  more  contract  summaries.  Each 
transmittal  letter  shall  clearly  indicate 
in  the  upper  left-hand  comer  thereof: 

(i)  The  assigned  alpha  code  of  the 
filing  carrier; 

(ii)  The  number  of  sununaries 
transmitted; 

(iii)  The  filing  fee  enclosed,  the 
account  number  to  be  billed,  or  the 
credit  card  to  be  charged; 

(iv)  The  transmittal  number  if  the  filer 
utilizes  transmittal  numbers;  and 

(v)  If  the  filing  fee  is  charged  to  a 
credit  card,  the  information  must 
include  the  credit  card  number  and 
expiration  date,  and  an  authorized 
signature. 

(b)  Contract  summary  title  page.  The 
title  page  of  each  contract  summary 
must  contain  only  the  following 
information: 

(1)  In  the  upp>er  right  comer,  the 
contract  summary  number  (see 
paragraph  (c)  of  this -section),  followed 
by  the  amendment  number  if  an 
amended  contract  summary. 

(2)  In  the  center  of  the  page,  the  filing 
carrier’s  name,  followed  by  the  words 
“CONTRACT  SUMMARY’’  or 
“AMENDED  CONTRACT  SUMMARY’’, 
as  applicable,  in  large  print. 

(3)  Date  of  contract  and  its  effective 
date. 

(4)  In  the  center  lower  portion,  the 
individual  submitting  the  filing,  and  the 
name  of  the  individual(s)  for  service  of 
complaints  (if  not  the  same  individual). 
If  not  otherwise  noted,  a  complainant 
may  rely  on  service  to  the  individual 
submitting  the  filing. 

(c)  Contract  summary  numbering 
system.  (1)  The  contract  summary 
identification  number  must  include  the 
word  “STB,”  the  standard  carrier 
alphabetic  code  for  the  filing  railroad 
(limited  to  fdUr  letters),  the  letter  “C,” 
and  a  sequential  number,  with  each 
separated  by  a  hyphen.  The  following  is 
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an  example:  the  357th  contract 
siunmary  filed  by  the  Conrail  would 
have  the  following  identification 
munber:  “STB-CR-C-357.” 

(2)  At  its  option,  the  carrier  may  issue 
contract  summaries  with 
nonconsecutive  numbers  if  it  assigns 
blocks  of  numbers  for  specific  uses.  An 
index  to  the  blocks  of  reserved  numbers 
shall  be  filed  with  the  Board. 

(d)  Format  requirements  for  contract 
summary  information.  (1)  Tlie  contract 
summary  must  enumerate  and  have 
each  item  required  in  §§  1313.6, 1313.7 
or  1313.8  of  this  part,  as  applicable, 
completed.  When  the  item  does  not 
pertain  to  the  contract,  the  term  “Not 
Applicable”  (“NA”)  shall  be  used. 

(2)  Changes  in  prior  contract 
summaries  must  be  underscored  and 
must  be  followed  by  the  words 
“addition,”  “deletion,”  “extension,” 
“cancellation,”  or  other  appropriate 
descriptive  phrase  in  parentheses.  If  the 
change  to  the  contract  is  only  in 
confidential  matter,  a  statement  to  that 
effect  must  be  made  in  the  amended 
contract  siunmary  and  must  indicate  the 
particular  feature  to  which  the  change 
applies  (i.e.,  rate,  special  feature,  etc.). 

If  “not  applicable”  is  permitted  in  the 
original  summary  under  §§  1313.6 
through  1313.8  of  this  part,  the 
amended  siuiunary  may  use  “not 
applicable”  with  a  notation  that  a 
diirnge  pertained  only  to  confidential 
data. 

(3)  Amended  contract  summaries  may 
not  substitute  phrases  such  as  “not 
applicable”  or  “no  change”  where 
disclosure  was  required  in  the  original 
contact  summary  (such  as  in  the 
commodity  description);  amended 
contract  summaries  must  set  forth  all 
required  non-confidential  terms  in  the 
contract,  whether  amended  or  not. 

§  1313.5  Contract  and  contract  summary 
availability. 

(a) (1)  A  contract  siunmary  filed  under 
these  rules  shall  be  made  available  for 
public  inspection  in  the  Tariffs  Branch 
of  the  Surface  Transportation  Board. 

(2)  A  contract  summary  filed  under 
these  rules  also  shall  be  made  available 
by  the  carrieifs)  participating  in  the 
contract,  upon  reasonable  request. 

(b)  Where  not  already  required  by 

§  1313.10(a)(5)  of  this  part,  the  contract 
for  which  a  summary  is  filed  under 
these  rules  shall  be  provided 
immediately  to  the  Board,  upon  request, 
for  its  use  in  carrying  out  its  functions 
under  the  statute. 

§1313.6  Contract  summary  for  agricultural 
commodities. 

[a]  Summary  information.  The 
summary  of  a  contract  for  the 


transportation  of  agricultural 
conunodities  must  contain  the  following 
information: 

(1)  Carrier  names.  A  list, 
alphabetically  arranged,  of  the  corporate 
names  of  all  carriers  that  are  parties  to 
the  contract,  and  their  addresses  for 
service  of  complaints. 

(2)  Specific  commodity.  The  specific 
commodity  or  commodities  to  be 
transported  under  the  contract.  Vague 
commodity  descriptions  such  as  “grain” 
are  not  permitted,  even  if  that  is  the 
commodity  description  in  the  contract. 

(3)  Shipper  identity.  The  specific 
identity  of  the  shipper  party  to  the 
contract,  as  well  as  any  other  party  or 
parties  on  whose  behalf  that  shipper  is 
acting  (to  the  extent  known). 

(4)  Specific  origins,  destinations, 
transit  points,  and  other  shipper 
facilities,  (i)  Each  specific  origin  and 
destination  point  to  and  from  which  the 
contract  applies.  Vague  descriptions 
such  as  “various  points  in  Kansas”  are 
not  acceptable.  Broad  geographic 
descriptions  such  as  “all  stations  in 
Kansas”  are  permitted  only  to  the  extent 
such  terms  are  actually  used  in  the 
contract  and  such  origins  and 
destinations  are  subject  to  specific 
identification  by  reference  to  available 
publications. 

(ii)  Each  port  involved. 

(iii)  Each  transit  point  identified  in 
the  contract. 

(iv)  Each  shipper  facility  affecting 
performance  under  the  contract  (if  not 
included  in  the  origin/destination 
points  or  transit  points),  to  the  extent 
identified  in  the  contract  or  known  to 
the  contracting  parties. 

(5)  Contract  duration,  (i)  The  date  on 
which  the  contract  has  or  will  become 
applicable  to  the  transportation  services 
covered  by  the  contract. 

(ii)  The  termination  date  of  the 
contract,  and  any  terms  for  automatic 
extension  or  renewal  of  the  contract. 

(iii)  Any  provisions  for  optional 
extension. 

(6)  Rail  car  data,  (i)  Either  the 
information  in  paragraph  (a)(6)(A)  of 
this  section  or  the  certified  statement  in 
paragraph  (a)(6)(B)  of  this  section  as 
follows: 

(A)  The  number  of  dedicated  cars  (or, 
at  the  carrier’s  option,  car  days),  by 
major  car  type,  to  be  used  to  fulfill  the 
contract  or  contract  options,  including 
those  that  are: 

(1)  Available  cmd  owned  by  the 
carrier(s)  listed  in  paragraph  (a)(1)  of 
this  section; 

(2)  Available  and  leased  by  those 
carrieifs),  with  average  number  of  bad- 
order  cars  identified;  and 

(3)  (Optional)  On  order  (for  ownership  or 
lease),  along  with  delivery  dates. 


(B)  A  certified  statement  that: 

(1)  The  shipper  will  furnish  the  rail 
cars  used  for  the  transportation 
provided  under  the  contract,  and  that 
those  rail  ctirs  will  not  be  leased  from 
the  carrier;  or 

(2)  Tne  contract  is  restricted  to 
services  which  do  not  entail  car  supply. 

(ii)  For  contract  summaries  filed  on  or 
before  September  30, 1998,  a  certified 
statement  that  the  cumulative 
equipment  total  for  all  contracts  for  the 
transportation  of  agricultural 
commodities  (including  forest  products, 
but  not  including  wood  pulp,  wood 
chips,  pulpwood  or  paper)  does  not 
exceed  40  percent  of  the  capacity  of 
carrier-owned  and  -leased  cars  by 
applicable  car  type. 

(7)  Rates  and  charges,  (i)  The  specific 
base  rates  and/or  charges  that  would 
apply  wdthout  the  contract. 

(ii)  A  summary  of  any  escalation 
provisions  in  the  contract. 

(8)  Volume.  All  volume,  car  and/or 
train  size  requirements,  as  set  forth  in 
the  contract,  including: 

(i)  Movement  type  (single-car, 
multiple-car,  unit-train). 

(ii)  Minimum  and  actual  volume 
requirements  under  the  contract,  by 
applicable  period(s)  (annual,  quarterly, 
etc.). 

(iii)  Volume  breakpoints  affecting  the 
contract. 

(9)  Special  features.  The  existence 
(but  not  the  terms  or  amount)  of  any 
special  features,  such  as  transit-time 
commitments,  credit  terms,  discounts, 
switching,  special  demurrage, 
guarantee  or  minimum  percentages, 
etc. 

(b)  Supplemental  information.  In  the 
event  a  complaint  is  filed  that  is 
directed  at  a  carrier’s  ability  to  fulfill  its 
common  carrier  obligation  with  carrier- 
furnished  cars,  the  carrier(s)  shall 
immediately  supplement  the 
information  contained  in  the  contract 
summary  by  submitting  to  the  Board, 
and  supplying  to  the  complainant, 
additional  data  on  the  cars  used  to 
fulfill  the  challenged  contract.  This 
additional  data  shall  include  (by  major 
car  t)rpe  used  to  fulfill  the  contract): 

(1)  Total  bad-car  orders; 

(2)  Assigned  car  obligations;  and 

(3)  Free-running  cars. 

§1313.7  Contract  summary  for  grain 
products— Involving  a  port 

(a)  Summary  information.  The 
summary  of  a  contract  for  the 
transportation  of  grain  products  that 
involves  service  to  or  firom  a  port  must 
contain  the  following  information: 

(1)  Carrier  names.  A  list, 
alphabetically  arranged,  of  the  corporate 
names  of  all  carriers  that  are  parties  to 
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the  contract,  and  their  addresses  for 
service  of  complaints. 

(2)  Specific  commodity.  The  specific 
commodities  to  be  transported  vmder 
the  contract.  Broad  commodity 
descriptions  such  as  “grain  products” 
are  permitted  only  to  die  extent  that  is 
the  commodity  description^in  the 
contract. 

(3)  Contract  duration,  (i)  The  date  on 
which  the  contract  has  or  will  become 
applicable  to  the  transportation  services 
covered  by  the  contract. 

(ii)  The  termination  date  of  the 
contract,  and  any  terms  for  automatic 
extension  or  renewal  of  the  contract. 

(4)  Rates  and  charges,  (i)  The  specific 
baM  rates  and/or  charges  that  would 
apply  without  the  contract. 

(ii)  The  existence  (but  not  the  terms 
or  amoimt)  of  any  escalation  provisions. 

(5)  Volumes.  Tlie  existence  (but  not 
the  terms  or  amovmt)  of  any  provisions 
regarding  movement  type  (e.g.  single¬ 
car.  multiple-car,  unit-train)  or 
minimmn  volume  requirements. 

(6)  Special  features.  The  existence 
(but  not  the  terms  or  amount)  of  special 
features  such  as  transit  time 
commitments,  guaranteed  car  supply, 
minimum  percentage  of  traffic 
requirements,  credit  terms,  dlscoimts, 
etc. 

(7)  Rail  car  data.  Either  the 
information  in  paragraph  (a)(7)(i)  of  this 
section  or  the' certified  statement  in 
paragraph  (a)(7)(ii)  of  this  section  as 
follows: 

(i)  The  number  of  dedicated  cars  (or, 
at  the  carrier’s  option,  car  days),  by 
major  car  type,  to  be  used  to  fulfill  the 
contract  or  contract  options,  including 
those  that  are: 

(A)  Available  and  owned  by  the 
carrierfs)  listed  in  paragraph  (a)(1)  of 
this  section; 

(B)  Available  and  leased  by  those 
carrier(s),  with  average  munber  of  bad- 
order  cars  identified;  and 

(Q  (Optional)  On  order  (for  ownership  or 
lease),  along  with  delivery  dates. 

(ii)  A  certified  statement  that: 

(A)  The  shipper  will  furnish  the  rail 
cars  used  for  the  transportation 
provided  tmder  the  contract,  and  that 
those  rail  cars  will  not’be  leased  from 
the  carrier;  or 

(B)  The  contract  is  restricted  to 
services  which  do  not  entail  car  supply. 

(8)  Ports,  (i)  The  port(s)  involved. 

(ii)  Either  the  mileages  (rounded  to 

the  nearest  50  miles)  l^tween  the  port 
and  each  inland  origin  or  destination,  or 
the  specific  inland  origin  and 
destination  points. 

(b)  Supplemental  information.  In  the 
event  a  complaint  is  filed  that  is 
directed  at  a  carrier’s  ability  to  fulfill  its 
common  carried  obligation  with  carrier- 


furnished  cars,  the  carrier(s)  shall 
immediately  supplement  the 
information  contained  in  the  contract 
summary  by  submitting  to  the  Board, 
and  supplying  to  the  complainant, 
additional  data  on  the  cars  used  to 
fulfill  the  challenged  contract.  This 
additional  data  shall  include  (by  major 
car  tyjjM  used  to  fulfill  the  contract): 

(1)  Total  bad-car  orders; 

(2)  Assigned  car  obligations;  and 

(3)  Free-running  cars. 

$1313.8  Contract  summary  for  grain 
products— not  Involving  a  port 

(a)  Summary  information.  The 
siunmary  of  a  contract  for  the 
transportation  of  grain  products  that 
does  not  involve  service  to  or  from  a 
port  must  contain  the  information 
specified  in  §  1313.7,  paragraphs  (a)(1), 

(2).  (3)  and  (7).  It  must  also  contain  the 
inJformation  specified  in  §  1313.7(a)(6)  if 
the  contract  contains  such  terms. 

(b)  Supplemental  information.  In  the 
event  a  complaint  is  filed  that  is 

,  directed  at  a  carrier’s  ability  to  fulfill  its 
common  carrier  obligation  with  carrier- 
furnished  cars,  the  carrier(s)  shall 
immediately  supplement  the 
information  contained  in  the  contract 
summary  by  submitting  to  the  Board, 
and  supplying  to  the  complainant, 
additional  data  specified  in  §  1313.7(b). 

§  1 31 3.9  Grounds  for  complaints  and 
contract  review. 

(a)  A  complaint  may  be  filed  against 
a  contract  covered  by  this  part: 

(1)  By  any  shipper  on  the  ground  that 
such  shipper  inffividuaUy  will  be 
harmed  because  the  contract  imduly 
impairs  the  ability  of  the  contracting  rail 
carrier  or  carriers  to  meet  their  common 
carrier  obligations  to  the  complainant 
under  49  U.S.C.  11101; 

(2)  By  a  port  on  the  groimd  that  such 
port  individually  will  be  banned 
because  the  contract  will  result  in 
vmreasonable  discrimination  against 
such  port;  and 

(3)  By  a  shipper  of  agricultural 
commodities  on  the  groimd  that  such 
shipper  individually  will  be  harmed 
because: 

(i)  The  rail  carrif  r  has  unreasonably 
discriminated  by  refusing  to  enter  into 
a  contract  with  such  shipper  for  rates 
and  services  for  the  transportation  of  the 
same  type  of  commodity  imder  similar 
conditions  to  the  contract  at  issue,  and 
that  such  shipper  was  ready,  willing, 
and  able  to  enter  into  such  a  contract  at 
a  time  essentially  contemporaneous 
with  the  period  during  which  the 
contract  at  issue  was  offered;  or 

(ii)  The  contract  constitutes  a 
destructive  commtitive  practice. 

(b)  Unreasonmle  discrimination,  for 
purposes  of  paragraph  (a)(3)(i)  of  this 


section,  has  the  same  meaning  as  the 
term  has  under  49  U.S.C.  10741. 

$1313.10  Procedures  for  complaints  and 
discovery. 

(a)  Complaints,  discovery  petitions, 
replies,  and  appeals — (1)  Initial  filing. 
Complaints  must  be  filed  by  the  18th 
day  ^er  the  contract  summary  is  filed. 
Any  discovery  petition  must  accompany 
the  complaint. 

(2)  Complaint.  A  complaint  must 
co.itain  the  correct,  unabbreviated 
names  and  addresses  of  the 
complainant(s)  and  defendant(s).  The 
complainant  must  set  out  the  statutory 
provisions  under  which  it  has  standing 
to  file  a  complaint,  and  its  reasons  for 
requesting  that  the  Board  find  the 
challenged  contract  imlawful. 

(3)  Discovery  petition.  A  discovery 
petition  must  note  on  the  front  page 
“Petition  for  Discovery  of  Rail  Contract” 
and  note  the  contract  (and  any 
applicable  amendment)  num^r.  It 
should  provide  the  following 
information: 

(i)  Standing-— grounds.  The  ground 
upon  which  the  petitioner’s  complaint 
is  based  under  §  1313.9. 

(ii)  Standing — affected  party. 

Pertinent  information  regarding  the 
petitioner’s  actual  or  potential 
participation  in  the  relevant  market, 
including: 

(A)  The  nature  and  volume  of 
petitioner’s  relevant  business. 

(B)  The  relevant  commodities  that 
petitioner  ships  or  receives. 

(C)  Comparisons  of  the  petitioner’s 
commodities,  locations  of  shipping 
facilities  and  serving  carriers,  actual  or 
potential  traffic  patterns  and  serving 
carrieifs),  with  the  traffic  patterns  and 
serving  carrier(s)  identified  in  the 
contract  summary.  State  whether 
petitioner  is  a  consignor  or  consignee. 

(D)  'The  petitioner’s  ability  to  ^p  the 
commodity  in  question  at  a  time 
generally  simultaneous  with  the 
challenged  contract. 

(E)  The  potential  effect  of  the  contract 
on  the  petitioner’s  relevant  business. 

(F)  Any  additional  supporting 
information,  including  prior 
negotiations,  if  any. 

(iii)  Relevance.  The  relevance  of  the 
information  sought  to  the  petitioner’s 
challenge  to  the  contract. 

(iv)  Nexus.  Where  the  complaint 
challenges  a  carrier’s  ability  to  perform 
its  common  carrier  obligation,  the  nexus 
between  the  information  sought  and  the 
common  carrier  obhgation  of  the 
contracting  carrierfs). 

(4)  Service  of  pleadings.  The 
complainant  must  certify  that  2  copies 
of  the  complaint,  and  discovery  petition 
if  filed,  have  been  sent  to  the 
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contracting  cairieds)  either  by  hand, 
express  mail,  or  other  ovemi^t  delivery 
service  the  same  day  as  filed  at  the 
Board.  The  contracting  carrier  shall  in 
turn  serve  the  contracting  shipper  with 
a  copy  of  the  complaint  and  petition. 
Replies  shall  be  served  in  the  same 
manner  on  complainant/petitioner. 

(5)  Submission  of  contract. 
Immediately  upon  the  filing  of  a 
complaint,  the  rail  carrier  filing  the 
contract  summary  shall  forward  to  the 
Board,  by  hand,  express  mail,  or  other 
overnight  delivery  service,  the  subject 
contract  or  amended  contract. 

(6)  Replies,  Replies  to  the  complaint/ 
petition  are  due  within  5  days  fix)m  the 
date  of  filing  of  the  complaint/petition, 
and  in  no  event  later  thw  noon  on  the 
23rd  day  following  filing  of  the  contract 
summary. 

(7)  Copies.  An  original  and  10  copies 
of  complaints,  petitions  and  replies 
mvist  be  filed  with  the  Board  in  a 
package  marked  "Confidential  Rail 
Contract  Material". 

(8)  Discovery  appeals.  If  action  on  a 
petition  for  discovery  is  taken  imder 
delegated  authority,  that  action  may  be 
appealed  to  the  Board,  subject  to  the 
following: 

(1)  An  appeal  must  be  received  within 
2  days  of  the  initial  decision,  but  in  no 
event  later  than  the  28th  day  after  the 
contract  summary  is  filed. 

(ii)  The  appeal  must  be  marked 
"Appeal  of  E)elegated  Authority  Action 
Regarding  Rail  Contract  Discovery”. 

Telegraphic  notice  or  its  * 
equivalent  must  be  given  to  the 
opposing  parties. 

(iv)  Replies  to  the  appeal  must  be 
filed  within  one  day  after  the  appeal  is 
filed. 

(v)  An  original  and  10  copies  of 
appeals  and  replies  must  be  filed  with 
the  Board. 

(9)  Furnishing  of  information.  If 
discovery  is  granted,  the  carrier  must 
furnish  the  required  information  to  the 
petitioner  by  the  1st  working  day  after 
the  Board  issues  its  decision. 

(b)  Informal  discovery.  (1)  Prior  to 
filing  a  petition  for  formal  discovery 
under  paragraph  (a)  of  this  section,  a . 
petitioner  may  request  discovery  from 
the  carrier. 

(2)  The  carrier  must  promptly  grant  or 
deny  the  request. 

(3)  Agreements  between  carriers  and 
shippers  for  informal  discovery  are 
permitted  imder  these  rules. 

(c)  Confidentiality.  If  confidential 
contract  ^ta  are  filedwith  the  Board  in 
a  pleading,  the  party  filing  these  data 
should  submit  them  as  a  separate 
package,  clearly  marked  on  the  outside 
"Confidential  Material  Subject  to 
Protective  Order.”  The  order  in 


paragraph  (d)  of  this  section  applies  to 
the  parties  specified  in  the  order  who 
receive  confidential  information 
through  proceedings  before  the  Board  or 
through  informal  discovery. 

(d)  Protective  order.  Petitioner  and 
carriers,  and  their  duly  authorized 
agents,  shall  limit  to  the  contract 
complaint  proceeding  the  use  of 
ccmtract  information  or  other 
confidential  conunercial  information 
which  may  be  revealed  in  the  contract, 
the  complaint,  reply,  or  in  any  other 
pleading  relating  to  the  contract.  This 
restriction  shall  be  a  condition  to  release 
of  any  contract  term  to  a  petitioner/ 
complainant  and  shall  operate  similarly 
on  a  carrier  in  possession  of  confidential 
information  wUch  may  be  contained  in 
a  complaint,  petition  for  discovery,  or 
request  for  informal  disclosiue.  Any 
information  pertaining  to  parties  to  the 
contract  or  subject  to  the  contract 
(including  consignors,  consignees  and 
carriers),  or  pertaining  to  the  terms  of 
the  contract,  or  relating  to  the 
petitioner’s/complainant’s  confidential 
conunercial  information,  must  be  kept 
confidential.  Neither  the  information 
nor  the  existence  of  the  information 
shall  be  disclosed  to  third  parties, 
except  for:  consultants  or  agents  who 
agree,  in  writing,  to  be  bound  by  this 
regulation;  information  which  is 
publicly  available;  information  which, 
after  receipt,  becomes  publicly  available 
through  no  fault  of  the  party  seeking  to 
disclose  the  information  after  it  has 
become  publicly  available,  or  is 
acqviired  from  a  third  party  free  of  any 
restriction  as  to  its  disclosure.  The 
petitioner/complainant  or  carrier  must 
take  all  necessary  steps  to  assiue  that 
the  information  will  be  kept 
confidential  by  its  employees  and 
agents.  No  copies  of  the  contract  terms 
or  other  confidential  information  are  to 
be  retained  by  the  parties  not  originally 
privy  to  the  data  subsequent  to  the 
termination  of  the  proceeding. 

(e)  Contract  review  proceeding.  If  the 
Board  institutes  a  proceeding  to  review 
the  contract,  the  complainant’s  case-in- 
chief  is  due  9  days  tdter  the  institution 
of  the  proceeding,  hut  no  later  than  39 
days  after  the  filing  of  the  contract 
sununary.  Replies  are  due  16  days  after 
the  institution  of  the  proceeding,  but  no 
later  than  46  days  after  the  filing  of  the 
contract  summary. 
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Administration 
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Rsheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Vessels  Using  TrawrI  Gear  in  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Correction  to  a  closure. 

SUMMARY:  This  document  contains  a 
correction  to  a  closure  (I.D.  110896C) 
which  was  published  Friday,  November 
15, 1996  (61  FR  58491). 

EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t.),  November  9, 1996, 
until  2400  hours,  A.l.t.,  December  31, 
1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  closure  that  is  the  subject  of  this 
correction  prohibited  directed  fishing 
for  Pacific  cod  by  vessels  using  trawl 
gear  in  the  Bering  Sea  and  Aleutian 
Islands  Management  Area. 

Need  for  Correction 

As  published,  the  closure  contained 
an  incorrect  effective  date. 

Correction  of  Publication 

Accordingly,  the  publication  on 
November  15, 1996,  of  the  closure  (I.D. 
110896C),  which  was  the  subject  of  FR 
Doc.  96-29246,  is  corrected  as  follows: 

On  page  58491,  in  the  third  coliimn, 
the  EFFECTIVE  DATE  is  corrected  to  read 
as  follows: 

EFFECTIVE  DATE:  1200  hours,  Alaska 
local  time  (A.l.t.),  November  9, 1996, 
until  2400  hours,  A.l.t.,  December  31, 
1996. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  December  23, 1996. 

Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  96-33179  Filed  12-27-96;  8:45  am] 
BILLING  CODE  3610-22-F 


Proposed  Rules 


Federal  Register 
Vol.  61.  No.  251 
Monday,  December  30,  1996 


68673 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  arxJ  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  319 

[Docket  No.  96-083-1] 

Importation  of  Cotton  and  Cotton 
Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  We  are  soliciting  public 
comment  on  whether  and  how  our 
regulations  for  importing  cotton 
(including  seed  cotton,  cottonseed, 
cotton  lint  and  linters,  cottonseed 
products,  and  cotton  waste)  and  cotton 
covers  into  the  United  States  need  to  be 
changed.  In  particular,  we  are  seeking 
information,  including  technical  data, 
concerning  what  mitigation  measures 
are  appropriate  to  ensure  that  cotton 
and  cotton  covers  do  not  present  a 
significant  risk  of  introducing  pink 
bollworm  or  other  pests  of  cotton  that 
either  do  not  occur  in  the  United  States 
or  are  not  widely  distributed  within  the 
United  States. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
March  31, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your.comments  to 
Docket  No.  96-083-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03, 4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  yom  comments  refer  to 
Docket  No.  96-083-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  Petit  de  Mange,  Staff  Officer, 
Import-Export  Team,  PPQ,  APHIS,  4700 
River  Road  Unit  140,  Riverdale,  MD 
20737-1236,  (301)  734-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  for  importing  cotton 
(including  seed  cotton,  cottonseed, 
cotton  lint  and  linters,  cottonseed 
products,  and  cotton  waste)  and  cotton 
covers  into  the  United  States  are 
contained  in  7  CFR  319.8  through 
319.8-27  (referred  to  below  as  the 
regulations).  The  regulations  are 
intended  to  prevent  imported  cotton 
and  cotton  covers  from  introducing  into 
this  country  pests  of  cotton  that  either 
do  not  occm  in  the  United  States  or  are 
not  widely  distributed  within  the 
United  States. 

We  are  reviewing  the  regidations, 
which  have  not  been  amended  since 
1962,  to  determine  whether  and  how 
they  should  be  updated. 

Currently,  §  319.8  of  the  regulations 
lists  the  following  as  regulated  articles: 

(1)  Any  parts  or  products  of  plants  of 
the  genus  Gossypium,  including  seed 
cotton;  cottonseed;  cotton  lint,  linters, 
and  other  forms  of  cotton  fiber  (except 
yam,  thread,  and  cloth);  cottonseed 
hulls,  cake,  meal,  and  other  cottonseed 
products,  except  oil;  waste;  and  any 
other  unmanufactured  parts  of  cotton 
plants;  and 

(2)  Second-hand  bmlap  and  other 
fabrics,  shredded  or  otherwise,  that  have 
been  used  for,  or  are  the  kinds 
ordinarily  used  for,  containing  cotton, 
grains  and  grain  products,  field  seeds, 
agricvdtural  roots,  rhizomes,  tubers,  or 
other  underground  crops. 

The  regulations  provide  that  regulated 
articles  may  not  be  imported  or  offered 
for  entry  into  the  United  States,  except 
as  permitted  by  the  regulations. 

Under  the  regulations,  cottonseed 
cake  and  cottonseed  meal  are  eligible  for 
entry  if,  upon  inspection  on  arrival,  the 
cottonseed  cake  or  cottonseed  meal  is 
foimd  free  from  contamination. 
Cottonseed  cake  or  meal  is  considered 
to  be  contaminated  if  it  contains 
cottonseed,  or  seed  cotton  or  other 
material  that  may  carry  the  pink 
bollworm,  the  golden  nematode  of 
potatoes,  flag  smut  disease,  or  other 
injurious  plant  diseases  or  insect  pests. 
Lint,  linters,  and  waste  are  also  eligible 
for  entry  without  further  restriction  if  an 


inspector  can  determine  that  they  have 
been  so  processed  by  bleaching,  dyeing, 
or  other  means  as  to  have  removed  all 
cottonseed  and  destroyed  all  insect  life. 
Unprocessed  lint,  linters,  and  waste 
(whether  imcompressed,  compressed,  or 
compressed  to  high  density)  are 
generally  not  eligible  for  entry  unless 
they  are  vacuum  fumigated,  or 
consigned  to  an  approved  mill  or  plant 
for  processing,  after  arrival  in  the 
United  States.  Cotton  covers,  including 
bags,  slit  bags,  and  parts  of  bags,  in  most 
cases  also  must  be  vacuum  fumigated  or 
consigned  to  an  approved  mill  or  plant 
for  processing. 

There  are  special  provisions  in  the 
regulations  for  cotton  and  cotton 
products  imported  into  the  United 
States  from  Mexico.  Lint,  linters,  and 
waste  from  areas  of  Mexico  not 
considered  fr^  of  pink  bollworm  are 
eligible  for  entry  if  they  are  vacuum 
fu^gated  or  consigned  to  an  approved 
mill  or  plant  for  processing  after  arrival 
in  the  United  States,  or  if  they  are 
moved  into  the  generally  infested  pink 
bollworm  regulated  area  of  the  United 
States.  If  moved  into  the  generally 
infested  pink  bollworm  regulated  area  of 
the  United  States,  they  are  immediately 
subject  to  the  regulations  in  7  CFR 
301.52  through  301.52-10,  which  are 
intended  to  prevent  the  spread  of  pink 
bollworm  within  the  United  States.  We 
do  not  currently  recognize  any  areas  of 
Mexico  as  being  free  of  pink  Imllworm; 
however,  the  regulations  also  provide 
that,  contingent  upon  the  West  Coast  of 
Mexico  and  Northwest  Mexico  being 
free  from  infestations  of  the  pink 
bollworm  and  other  plant  pests  of 
'concern,  certain  regulated  articles  from 
those  areas  are  eligible  for  entry  subject 
to  inspection  upon  arrival  to  determine 
that  they  are  fr^  from  hazardous  plant 
pest  conditions. 

Through  this  advance  notice  of 
proposed  rulemaking,  we  are  soheiting 
public  comment  on  whether  and  how 
the  regulations  need  to  be  changed.  In 
particular,  we  are  seeking  information, 
including  technical  data,  concerning 
what  mitigation  measures,  or 
combinations  of  mitigation  measures, 
are  appropriate  to  ensure  that  imported 
cotton  and  cotton  products  do  not 
present  a  significant  risk  of  introducing 
into  the  United  States  pink  bollworm  or 
other  pests  of  cotton  that  either  do  not 
occur  in  the  United  States  or  are  not 


68674 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Proposed  Rules 


widely  distributed  within  the  United 
States.  For  example: 

•  Should  cotton  lint,  linters,  and 
waste  be  eligible  for  entry  without 
further  restriction  if  compressed  to  a 
density  of  22  lbs.  or  greater  per  cubic 
foot? 

•  Should  lint,  linters,  and  waste 
produced  by  a  saw  gin  with  saw  lint 
cleaners  be  eligible  for  entry  without 
further  restriction? 

•  Should  we  consider  mitigation 
measures  other  than  fumigation  and 
acid-delinting  for  imported  cottonseed? 

•  Should  we  allow  the  commercial 
importation  of  seed  cotton?  Why  or  why 
not?  And  if  we  should,  under  what 
conditions? 

•  Should  cotton  products  generated 
from  various  types  of  processing,  such 
as  cottonseed  hulls,  empty  bolls  for 
decorative  purposes,  cotton  comber 
noils,  cotton  gin  motes,  etc.,  be . 
regulated?  If  so,  which  products  should 
we  regulate,  what  pests  should  we  be 
concerned  about,  and  how  could  the 
risk  be  mitigated?  If  not,  why  not? 

•  Should  cottonseed  imported  for 
consignment  to  an  oil  press,  feed  lot,  or 
other  processing  at  an  approved  mill  or 
plant  be  required  to  undergo  fumigation 
at  the  port  of  entry?  Why  or  why  not? 

•  Very  few  vacurun  fumigation 
facilities  exist  in  the  United  States.  As 
a  result,  the  Animal  and  Plant  Health 
Inspection  Service  has  allowed  cotton  to 
be  fumigated  at  normal  atmospheric 
pressure.  Are  there  other  alternatives  to 
vacuum  fumigation,  including 
alternatives  to  fumigation,  that  we 
should  consider?  Should  we  allow 
fumigation  to  be  conducted  prior  to 
arrival  in  the  United  States?  Why  or 
why  not?  And  if  we  should,  imder  what 
conditions? 

•  Should  we  place  restrictions  on 
which  ports  cotton  may  be  offered  for 
entry  into  the  United  States?  If  cotton  is 
allowed  to  move  between  ports  in  the 
United  States  prior  to  treatment  or 
processing,  what  safeguards  should  be 
employed  diiring  transit? 

•  Should  we  restrict  the  importation 
of  used  cotton-picking  equipment  and 
used  ginning  equipment?  If  so,  why  and 
how? 

We  are  interested  in  public  comment 
on  these  questions  and  on  any  other 
issues  related  to  the  regulation  of 
imported  cotton,  cotton  products,  and 
covers.  We  will  use  all  the  responses  we 
receive  to  help  us  determine  whether 
and  how  our  regulations  need  to  be 
changed. 

AuAority:  7  U.S.C  ISOdd,  150ee,  150ff, 
151-167, 450,  2803,  and  2809;  21  U.S.C.  136 
and  136a;  CFR  2.22,  2.80,  and  371.2(c). 


Done  in  Washington,  DC,  this  19th  day  of 
December  1996. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  96-33127  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  3410-34-P 


Federal  Crop  Insurance  Corporation 
7  CFR  Paris  401  and  457 
RIN  056S-AB03 

Hybrid  Sorghum  Seed  Endorsement; 
and  Common  Crop  Insurance 
Regulations,  HybM  Sorghum  Seed 
Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
hybrid  sorghum  seed.  The  provisions 
will  be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  Basic 
Provisions,  which  contain  standard 
terms  and  conditions  common  to  most 
crops.  The  intended  effect  of  this  action 
is  to  provide  policy  changes  to  better 
meet  the  needs  of  the  insured,  include 
the  current  Hybrid  Sorghum  Seed 
Endorsement  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Hybrid  Sorghum 
Seed  Endorsement  to  the  1997  and  prior 
crop  years. 

DATES:  Written  comments,  data,  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business 
February  28, 1997  and  will  be 
considered  when  the  rule  is  to  be  made 
final.  The  comment  period  for 
information  collections  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  February  28, 1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
City,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Indeptendence 
Avenue,  S.W.,  Washington,  D.C.,  8:15 
a.m.  to  4:45  p.m,  est,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Nesheim,  Program  Analyst,  Research 
and  Development  Division,  Product 
Development  Branch,  Federal  Crop 


Insurance  Corporation,  at  the  Kansas 
City,  MO,  address  hsted 'above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  “Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  bsurance  Regulations; 
Hybrid  Sorghum  Seed  Crop  Insurance 
Provisions.”  The  information  to  be 
collected  includes  a  crop  insurance 
application  and  an  acreage  report. 
Information  collected  fi'om  the 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  hybrid 
sorghum  seed  that  are  eligible  for 
Federal  crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  for  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  firom  approximately 
1,755,015  respondents.  'The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,676,932 
hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 
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The  Office  of  Management  and  Budget 
(OMB)  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 

Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  eHect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1095 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  eBects  of 
their  regulatory  actions  on  state,  local, 
and  tril^l  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  me  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  imder  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  eBect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  haye  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  producer  must 
also  aimually  certify  to  the  previous 
years  production  if  adequate  records  are 
available  to  support  the  certification. 

The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amoxmt  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 


impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372  ' 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 

12372,  which  require  intergovernmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Counsel  has 
determined  that  these  regiilations  meet 
the  applicable  standards  provided  in 
sections  (2)(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  oT  this 
rule  will  not  have  a  retroactive  eBect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.112, 
Hybrid  Sorghum  Seed  Crop  Insurance 
Provisions.  The  new  provisions  will  be 
effective  for  the  1998  and  succeeding 
crop  years.  These  provisions  will 
replace  and  supersede  the  ciurent 
provisions  for  insuring  hybrid  sorghiun 
seed  found  at  7  CFR  401.109  (Hybrid 
Sorghum  Seed  Endorsement).  FCIC  also 
proposes  to  amend  7  CFR  401.109  to 
limit  its  eBect  to  the  1997  and  prior  crop 
years.  FQC  will  later  publish  a 


regulation  to  remove  section  401.109 
and  reserve  that  section. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Hybrid 
Sorghum  Seed  Endorsement’s 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FQC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  hybrid  sorghum 
seed  as  follows: 

1.  Section  1 — ^Add  definitions  for  the 
terms  “adjusted  yield,”  “approved 
yield,"  “bushel,”  “certified  seed  test,” 
“coimty  yield,”  “FSA,”  “field  run,” 
“good  farming  practices,”  “hybrid 
sorghum  seed  processor  contract,” 
“insurable  inte^ost,”  “interplanted,” 
“local  market  price,”  “minimum 
guaranteed  payment,”  “non-seed 
amoimt,”  “planted  acreage,”  “plemting 
pattern,”  “practical  to  replant,” 
“sample,”  “seed  amount,"  “seed 
production,”  and  “written  agreement” 
for  clarification. 

2.  Section  2 — Unit  division  provisions 
are  amended  to  include  producer’s 
reporting  responsibilities  to  qualify  for 
optional  imits.  Also,  clarifies  that 
optional  units  are  available  if  the  hybrid 
sorghum  seed  processor  contract 
specifies  that  it  is  a  specific  niimber  of 
acres  that  are  imder  contract  wd  not  a 
specified  amount  of  production. 

3.  Section  4— Change  the  contract 
change  date  to  November  30  in  order  to 
maintr.in  an  adequate  time  period 
between  the  contract  change  date  and 
the  revised  cancellation  date. 

4.  Section  5 — Change  the  cancellation 
and  termination  dates  to  March  15.  This 
change  is  necessary  to  standardize  the 
cancellation  and  termination  dates  with 
the  sales  closing  dates,  which  were 
changed  to  30  days  earlier  for  spring 
planted  crops  to  comply  with  the 
requirements  of  the  Federal  Crop 
Insurance  Reform  Act  of  1994. 

5.  Section  6 — Require  the  producer  to 
certify  that  a  hybrid  sorghum  seed 
processor  contract  has  b^n  executed 
and  certify  the  amount  of  any  minimum 
guaranteed  payment  fi:om  the  seed 
company.  Certification  of  a  hybrid  seed 
processor  contract  on  or  before  the 
acreage  reporting  date  is  needed  to 
establish  the  insurability  of  the  crop 
before  a  loss  is  likely  and  ensures  a 
market  for  the  crop.  The  producer  must 
also  certify  any  minimum  guaranteed 
payment  under  the  contract  because  a 
minimum  guaranteed  payment  will 
affect  insurance  premium  and  the 
amoimt  of  indemnity. 

6.  Section  7(c) — Specify  conditions 
under  which  a  seed  producer  who  is 
also  a  seed  company  can  establish  an 
insurable  interest  in  the  insured  crop. 
There  is  an  inherent  conflict  of  interest 
when  the  producer  is  also  the  processor 
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who  will  provide  the  records  of  the 
producer.  These  conditions  are  needed 
to  ensure  the  eligibility  of  the  processor 
for  crop  insurance. 

7.  Section  8(c) — Clarify  that  any 
acreage  damaged  prior  to  the  final 
planting  date  must  be  replanted  unless 
it  is  not  practical  to  replant. 

8.  Sectionll(a) — Clarify  the  size  of 
representative  crop  samples  required 
when  damage  is  discovered. 

9.  Section  14 — ^Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FOC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies, 
lliis  amend^nt  allows  FCIC  to  tailor 
the  policy  to  a  specific  insiured  in 
certain  instances.  The  new  section  will 
cover  application  for,  and  duration  of, 
written  agreements. 

List  of  Subjects  in  7  CFR  401  and  457 

Hybrid  sorghum  seed  endorsement. 
Crop  insurance.  Hybrid  sorghum  seed. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  401  and  457  as 
follows: 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1566(1)  and  1506(p). 

2.  Section  401.109  introductory 
paragraph  is  revised  to  read  as  follows: 

§401.109  Hybrid  sorghum  seed 
endorsement 

The  provisions  of  the  Hybrid 
Sorghum  Seed  Endorsement  for  the 
1988  through  1997  crop  years  are  as 
follows: 

***** 

PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

3.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1)  an(l  1506(p). 

4.  Section  457.112  is  added  to  read  as 
follows: 

§457.112  Hybrid  Sorghum  Seed  Crop 
Insurance  Provisions 

The  Hybrid  Sorghum  Seed  Crop 
Insurance  Provisions  for  the  1998  and 
succeeding  crop  years  are  as  follows: 


FQC  policies: 

Department  of  Agriculture 
Federal  Crop  Insurance  Corporation 

Reinstu^  policies: 

(Appropriate  title  for  insurance 
provider) 

Both  FQC  and  reinsured  policies: 
Hybrid  Soighum  Seed  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  crop 
provisions,  and  the  Special  Provisions; 
the  Special  Provisions  will  control  these 
crop  provisions  and  the  Basic 
Provisions;  and  these  crop  provisions 
will  control  the  Basic  Provisions. 

1.  Definitions 

Adjusted  yield — ^The  yield  per  acre 
that  results  fiom  multiplying  the 
approved  yield  by  the  coverage  level 
percentage. 

Amount  of  insurance  per  acre — ^The 
ntunber  of  dollars  determined  by 
multiplying  the  coimty  yield  for  the 
coverage  level  you  select  by  the  price 
election  you  select,  and  subtracting  any 
minimum  guaranteed  payment.  If  ^e 
minimum  guaranteed  payment  is  stated 
in  a  imit  of  measure  other  than  dollars,  . 
it  will  be  converted  to  a  dollar  amoimt 
by  miiltiplying  the  number  of  bushels 
guaranteed  by  the  price  election  you 
selected. 

Approved  yield — ^The  )rield  per  acre 
that  a  specific  type  or  variety  is 
expected  to  produce  determined  firom 
yield  records  provided  by  the  seed 
company  or  other  acceptable 
information. 

Bushel — ^Fifty-six  poimds  avoirdupois 
of  the  insiued  crop. 

Certified  seed  test — A  warm 
germination  test  performed  according  to 
specifications  of  the  “Rules  for  Testing 
S^ds”  of  the  Association  of  Official 
Seed  Analysts. 

Commercial  hybrid  sorghum  seed — 
The  offspring  produced  by  crossing  a 
male  tmd  femde  parent  plant,  each 
having  a  different  genetic  character. 
This  offspring  is  the  product  intended 
for  use  by  an  agricultiural  producer  to 
produce  a  commercial  field  sorghum 
cr<m  for  gram  or  forage. 

County  yield — ^A  yield  contained  in 
the  Actuarial  Table  that  is  used  to 
calculate  your  amount  of  insurance. 

Days — blender  days. 

Dollar  value  per  bushel — ^The  value 
determined  by  dividing  your  amount  of 
insurance  for  timely  planted  acreage  by 
the  adjusted  yield. 

FSA — ^The  Farm  Service  Agency,  an 
agency  of  the  United  States  Department 
of  Agriculture,  or  a  successor  agency. 

Female  parent  plants — Sorghum 
plants  that  are  grown  for  the  purpose  of 


producing  commercial  hybrid  sorghum 
seed  and  have  had  their  stamens 
removed. 

Field  nin^-Commercial  hybrid 
sorghum  seed  production  before  it  has 
been  processed  or  screened. 

Final  planting  date — ^The  date 
contained  in  the  Special  Provisions  for 
the  insured  crop  by  which  the  crop 
must  initially  bie  planted  in  order  to.be 
insured  for  the  full  amoimt  of  insurance 
per  acre. 

Good  farming  practices — ^The  cultural 
practices  generally  in  use  in  the  county 
for  the  crop  to  make  normal  progress 
toward  maturity  and  produce  at  least 
the  yield  used  to  detOTmine  the  amount 
of  insurance,  or  are  required  by  the 
hybrid  sorghum  seed  processor  contract 
and  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county. 

Harvest — Combining,  threshing  or 
picking  of  the  female  parent  plants  to 
obtain  commercial  hybrid  sorghum 
seed. 

Hybrid  sorghum  seed  processor 
contract — ^A  written  agreement  between 
the  hybrid  sorghum  seed  crop  producer 
and  a  seed  company  containing,  at  a 
minimum: 

(a)  The  producer’s  promise  to  plant 
and  grow  male  and  female  parent 
plants,  and  to  deliver  all  commercial 
hybrid  sorghum  seed  produced  firom 
such  plants  to  the  seed  company; 

(b)  The  seed  company’s  promise  to 
purchase  all  the  commercial  hybrid 
sorghum  seed  produced  by  the 
producer;  emd 

(c)  Either  a  fixed  price  per  unit  of 
measure  (bushels,  hundredweight,  etc.) 
of  the  commercial  hybrid  sorghum  seed 
or  a  formula  to  determine  the  value  of 
such  seed.  Any  formula  for  establishing 
the  value  must  be  based  on  data 
provided  by  a  public  third  party  that 
establishes  or  provides  pricing 
information  to  the  general  public,  based 
on  prices  paid  in  the  open  market  (e.g., 
commodify  futures  exchanges)  to  be 
acceptable  for  the  purpose  of  this 
policy. 

Inadequate  germination — 
Germination  of  less  than  80  percent  of 
the  commercial  hybrid  sorghum  seed  as 
determined  by  using  a  certified  seed  test 
on  clean  seed. 

Insurable  interest — ^Your  share  of  the 
financial  loss  that  occurs  in  the  event 
seed  production  is  reduced  by  a  cause 
of  loss  defined  under  this  crop 
insurance  contract. 

Interplanted — Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 
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Irrigated  practice — A  method  of 
producing  a  crop  by  which  water  is 
artificially  applied  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
to  produce  at  least  the  yield  used  to 
estabUsh  the  irrigated  amount  of 
insurance  on  the  irrigated  acreage 
planted  to  the  insured  crop. 

Late  planted — ^Acreage  planted  to  the 
insured  crop  diuing  the  late  planting 
period. 

Late  planting  period — ^The  period  that 
begins  the  day  after  the  final  planting 
date  for  the  insured  crop  and  ends  25 
days  after  the  final  planting  date. 

Local  market  price — ^The  cash  price 
ofiered  by  buyers  in  the  area  for  any 
production  firom  the  female  parent 
plants  that  is  not  considered 
commercial  hybrid  sorghiun  seed  under 
the  terms  of  this  policy. 

Male  parent  p/ants-^orghiun  plants 
grown  for  the  purpose  of  pollinating 
female  parent  plants. 

Minimum  guaranteed  payment — ^A 
minimiim  amovmt  (usually  stated  in 
dollars  or  bushels)  specified  in  your 
hybrid  sorghum  seed  processor  contract 
that  will  be  paid  or  credited  to  you  by 
the  seed  company  regardless  of  the 
quantity  of  seed  produced. 

Non-seed  amount — ^The  dollar 
amount  obtained  by  multiplying  the 
number  of  bushels  of  non-seed 
production  to  coimt  by  the  local  market 
price  determined  on  the  earlier  of  the 
date  the  non-seed  production  is  sold  or 
the  date  of  final  inspection  for  the  irnit. 

Planted  acreage — ^Land  in  which  seed 
has  been  placed  by  a  machine 
appropriate  for  the  insiued  crop  and 
planting  method,  at  the  correct  depth, 
into  a  seedbed  that  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  The  insm^d  crop 
must  be  planted  in  rows  wide  enough  to 
permit  mechanical  cultivation.  Acreage 
planted  in  any  other  manner  will  not  be 
insurable  unless  otherwise  provided  by 
the  Special  Provisions  or  by  written 
agreement. 

Planting  pattern — ^The  arrangement  of 
the  rows  of  the  male  and  female  parent 
plants  in  a  field.  An  example  of  a 
planting  pattern  is  four  consecutive 
rows  of  female  parent  plants,  two 
consecutive  rows  of  male  parent  plants. 

Practical  to  replant — ^In lieu  of  the 
definition  of  “Practical  to  replant” 
contained  in  section  1  of  the  Basic 
Provisions  (§457.8),  practical  to  replant 
is  defined  as  our  determination,  after 
loss  or  damage  to  the  insured  crop, 
based  on  factors,  including  but  not 
limited  to  moistiue  av£ulability, 
condition  of  field,  time  to  crop  maturity, 
and  marketing  window,  that  replanting 


the  insured  crop  will  allow  the  crop  to 
adequately  pollinate  and  attain  maturity 
prior  to  the  calendar  date  for  the  end  of 
the  insurance  period.  It  will  not  be 
considered  practical  to  replant  after  the 
end  of  the  late  planting  period  unless 
replanting  is  generally  occurring  in  the 
area.  Determination  of  practical  to 
replant  will  take  into  consideration  the 
planting  dates  specified  in  the  hybrid 
sorghiun  seed  processor  contract  in 
accordance  with  section  8(c). 

Prevented  planting — Inability  to 
plant: 

(a)  The  female  parent  plant  seed  with 
proper  equipment  by: 

(1)  The  final  planting  date  designated 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county;  or 

(2)  The  end  of  die  late  planting 
period;  or 

(b)  The  male  parent  plant  seed  with 
proper  equipment  at  a  time  sufficient  to 
eissure  adequate  pollination  of  the 
female  parent  plants  in  accordance  with 
the  production  management  practices  of 
the  seed  company.  You  must  have  been 
unable  to  plant  the  female  or  male 
parent  plant  seed  due  to  an  insured 
cause  of  loss  that  has  prevented  the 
majority  of  producers  in  the 
surrounding  area  firom  planting  the 
same  crop. 

Sample — For  the  purpose  of  the 
certified  seed  test,  at  least  3  poimds  of 
field  run  sorghum  seed  for  each  type  or 
variety  of  commercial  hybrid  sor^um 
seed  grown  on  the  unit. 

Seed  amount — ^The  dollar  (unount 
obtained  by  multiplying  the  number  of 
bushels  of  seed  production  to  coimt  for 
each  type  or  variety  of  commercial 
hybrid  sorghum  seed  grown  on  the  unit 
by  the  applicable  dollar  value  per 
bushel  for  that  type  or  variety,  and 
totahng  the  products  of  each  type  or 
variety. 

Seed  company — A  corporation  that 
possesses  all  Ucenses  for  marketing 
commercial  hybrid  sorghum  seed 
required  by  the  state  in  which  it  is 
domiciled  or  operates,  and  which 
possesses  or  has  contracted  facilities 
with  enough  storage  and  drying  capacity 
to  accept  and  process  the  insured  crop 
within  a  reasonable  amount  of  time  after 
harvest. 

Seed  production — ^All  seed  produced 
by  female  parent  plants  with  a 
germination  rate  of  at  least  80  percent, 
as  determined  by  a  certified  seed  test. 

Timely  planted — ^Planted  on  or  before 
the  final  planting  date  designated  in  the 
Special  Provisions  for  the  insured  crop 
in  the  county. 

Type — Grain  sorghum,  forage 
sor^um,  or  sorghum  sudan  parent 
plants. 


Variety — ^The  name,  number  or  code 
assigned  to  a  specific  genetic  cross  by 
the  seed  company  or  the  Special 
Provisions  for  the  insured  crop  in  the 
county. 

Written  agreement — A  written 
document  that  alters  designated  terms  of 
this  policy  in  accordance  with  section 
14. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defilned  in  section 
1  (Definitions)  of  the  Basic  Provisions 
(§  457.8),  (basic  unit)  may  be  divided 
into  optional  units  only  if,  for  each 
optional  unit,  you  meet  all  the 
conditions  of  ^s  section  or  if  a  written 
agreement  to  such  division  exists. 

(b)  Optional  units  are  available  if  the 
hybrid  sorghum  seed  processor  contract 
specifies  that  it  is  a  specific  number  of 
acres  that  are  under  contract  and  not  a 
specified  amount  of  production. 

(c)  If  you  do  not  comply  fully  with 
these  provisions,  we  will  combine  all 
optional  units  that  are  not  in 
compliance  with  these  provisions  into 
the  basic  unit  firom  which  they  were 
formed.  We  may  combine  the  optional 
units  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with 
these  provisions  is  determined  to  be 
inadvertent,  and  the  optional  units  are 
combined  into  a  basic  unit,  that  portion 
of  the  additional  premium  paid  for  the 
optional  units  that  have  been  combmed 
will  be  refunded  to  you. 

(d)  All  optional  units  you  selected  for 
the  crop  year  must  be  identified  on  the 
acreage  report  for  that  crop  year. 

(e)  The  following  requirements  must 
be  met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can 
be  independently  verified,  of  planted 
acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop 
year  used  to  determine  your  amount  of 
insurance. 

(2)  You  must  plant  the  crop^in  a 
manner  that  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(3)  You  must  have  recorqs  of 
marketed  production  or  measurement  of 
stored  production  firom  each  optional 
unit  maintained  in  such  a  maimer  that 
permits  us  to  verify  the  production  fit»m 
each  optional  unit,  or  the  production 
finm  each  unit  must  be  kept  sepeuate 
until  loss  adjustment  is  completed  by 
us;  and 

(4)  Each  optional  unit  must  meet  one. 
or  more  of  the  following  criteria,  as 
applicable: 

Optional  Units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if 
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each  optional  unit  is  located  in  a 
separate  legally  identified  section.  In  the 
absence  of  sections,  we  may  consider 
parcels  of  land  legally  identified  by 
other  methods  of  measure  including,  but 
not  limited  to  Spanish  grants,  railroad 
surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of 
sections  for  rmit  purposes.  In  areas  that 
have  not  been  surveyed  using  the 
systems  identified  above,  or  another 
system  approved  by  us,  or  in  areas 
where  such  systems  exist  but 
boundaries  are  not  readily  discemable, 
each  optional  unit  must  be  located  in  a 
separate  farm  identified  by  a  unique 
FSA  Farm  Serial  Number. 

3.  Insurance  Guarantees,  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§  457.8),  you  may  select 
only  one  price  election  for  all  the  hybrid 
sor^um  seed  in  the  coimty  insured 
imder  this  policy  imless  the  Special 
Provisions  provide  different  price 
elections  by  type  or  variety,  in  which 
case  you  may  elect  one  price  election  for 
each  hybrid  sorghum  se^  type  or 
variety  designated  in  the  Special 
Provisions.  The  price  elections  you 
choose  for  each  type  or  variety  must 
have  the  same  percentage  relationship 
to  the  maximmn  price  offered  by  us  for 
each  type  or  variety.  For  example,  if  you 
choo^  100  percent  of  the  maximum 
price  election  for  one  specific  type  or 
variety,  you  must  also  choose  100 
percent  of  the  maximum  price  election 
for  all  other  t^es  or  varieties. 

(b)  The  production  reporting 
requirements  contained  in  section  3 
(Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities) 
of  the  Basic  Provisions  (§  457.8)  are  not 
applicable  to  this  contract. 

4.  Contrail  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions 
(§  457.8),  the  contract  change  date  is 
November  30  preceding  the  cancellation 
date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination) 
of  the  Basic  Provisions  (§  457.8),  the 
cancellation  and  termination  dates  are 
March  15. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Basic  Provisions  (§457.8),  you  must: 


(a)  Report,  by  type  and  variety,  the 
location  and  insurable  acreage  of  the 
insrued  crop; 

(b)  Report  any  acreage  that  is 
uninsured,  including  that  portion  of  the 
total  acreage  occupi^  by  male  parent 
plants;  and 

Cc)  Certify  that  you  have  a  hybrid 
sorghum  seed  processor  contract  and,  if 
applicable,  report  the  amount  of  any 
minimum  guaranteed  payment. 

7.  Insured  Crop 

(a)  In  accordance  with  section  8 
(Insured  Crop)  of  the  Basic  Provisions 
(§  457.8),  the  crop  insured  will  be  all  the 
female  parent  plants  in  the  county  for 
which  a  premiiim  rate  is  provided  by 
the  actuarial  table: 

(1)  In  which  you  have  a  share; 

(2)  That  are  grown  under  a  hybrid 
sorghum  seed  processor  contract 
executed  before  the  acreage  reporting  * 
date; 

(3)  That  ^  planted  for  harvest  as 
commercial  hybrid  sorghum  seed  in 
accordance  with  the  requirements  of  the 
hybrid  sorghum  seed  processor  contract; 
and 

(4)  That  are  not  (imless  allowed  by  the 
Special  Provisions  or  by  written 
agreement): 

'  (i)  Planted  with  a  mixture  of  female 
and  male  parent  seed  in  the  same  row; 

(ii)  Planted  for  any  purpose  other  them 
for  commercial  hybrid  sorghum  seed; 

(iii)  Interplanted  with  another  crop;  or 

(iv)  Planted  into  an  established  grass 
or  legume. 

(b)  An  instrument  in  the  form  of  a 
“lease”  under  which  you  retain  control 
of  the  acreage  on  which  the  insured 
crop  is  grown  and  that  provides  for 
delivery  of  the  crop  under  substantially 
the  same  terms  as  a  hybrid  sorghum 
seed  processor  contract  will  be  treated 
as  a  contract  under  which  you  have  an 
insurable  interest  in  the  crop. 

(c)  A  commercial  hybrid  sorghum 
seed  producer  who  is  also  a  commercial 
hybrid  sorghum  seed  company  may  be 
able  to  establish  an  insurable  interest  if 
the  following  requirements  are  met: 

(1)  The  seed  company  must  be  a 
corporation  and  have  an  insurable 
interest  in  the  hybrid  sorghum  seed 
crop; 

(2)  The  Board  of  Directors  of  the  seed 
company  must  have  instituted  a 
corporate  resolution  that  sets  forth 
essentially  the  same  terms  as  a  hybrid 
sorghum  seed  processor  contract.  Such 
corporate  resolution  will  be  considered 
a  contract  under  the  terms  of  the  hybrid 
sorghum  seed  crop  insurance  policy; 

(3)  Sales  records  for  at  least  the 
previous  years’  seed  production  must  be 
provided  to  confirm  that  the  seed 
company  has  produced  and  sold  seed.  If 


such  records  are  not  available,  the  crop 
may  only  be  insured  under  the  Coarse 
Grains  Crop  Provisions;  and 

(4)  Our  inspection  of  the  storage  and 
drying  facilities  determines  that  they 
satisfy  the  requirements  for  a  seed 
company. 

8.  Insurable  Acreage 

In  addition  to  the  provisions  of 
section  9  (Insurable  Acreage)  of  the 
Basic  Provisions  (§  457.8),  we  will  not 
insure  any  acreage: 

(a)  Planted  and  occupied  exclusively 
by  male  parent  plants; 

(b)  Not  in  compliance  with  the 
rotation  requirements  contained  in  the 
Special  Provisions  or,  if  applicable, 
required  by  the  hybrid  sor^um  seed 
processor  contract;  or 

(c)  Of  the  insured  crop  damaged 
before  the  final  planting  date,  to  the 
extent  that  the  remaining  stand  will  not 
produce  at  least  90  percent  of  the 
adjusted  yield,  imless  such  acreage  is 
replanted  or  we  agree  that  it  is  not 
practical  to  replant.  If  we  determine  that 
it  is  practical  to  replant  and  the  seed 
company  will  not  extend  the  planting 
date  stipulated  in  the  hybrid  sorghum 
seed  processor  contract,  we  will  delete 
the  affected  acreage  from  your  report  of 
acreage,  and  that  acreage  will  not  be 
insured  under  these  crop  provisions. 

9.  Insurance  Period 

(a)  In  addition  to  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§  457.8),  insurance 
attaches  after: 

(1)  The  female  parent  plant  seed'is 
completely  planted  in  accordance  with 
the  hybrid  sorghum  seed  processor 
contract  and  the  production  practices  of 
the  seed  company,  on  or  before  the  final 
planting  date  designated  in  the  Hybrid 
Sorghum  Seed  Special  Provisions, 
except  as  allowed  in  section  13(c);  and 

(2)  The  male  parent  plant  seed  is 
completely  planted  in  accordance  with 
production  practices  for  the  variety 
being  produced. 

(b)  In  accordance  with  the  provisions 
of  section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§  457.8),  the  calendar 
date  for  the  end  of  the  insurance  period 
is  the  November  30  immediately 
following  planting. 

10.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions 
of  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  insurance  is 
provided  only  against  the  following 
causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire; 
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(3)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of 
pest  control  measiues; 

(4)  Plant  disease,  but  not  damage  due 
to  insufficient  or  improper  application 
of  disease  control  measures; 

(5)  Wildlife; 

(6)  Earthquake; 

(7)  Volcanic  eruption;  or 

(8)  Fcdliue  of  the  irrigation  water 
supply,  if  caused  by  an  insured  peril 
that  occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
not  insured  against  imder  section  12 
(Causes  of  Loss)  of  the  Basic  Provisions 
(§  457.8),  we  will  not  insure  against  any 
loss  of  production  due  to: 

(1)  The  use  of  unadapted, 
incompatible,  or  genetically  deficient 
male  or  female  parent  plant  seed; 

(2)  Frost  or  freeze  after  the  date  set  by 
the  Special  Provisions; 

(3)  Failure  to  follow  the  requirements 
stated  in  the  hybrid  sorghum  seed 
processor  contract  or  production 
management  practices  of  the  seed 
company; 

(4)  Inadequate  germination,  even  if 
it’s  the  result  of  an  insured  cause  of  loss, 
imless  you  have  provided  adequate 
notice  imder  section  11(b)(1)  and  the 
crop  is  inspected  £md  the  loss  is 
appraised  by  us  before  harvest  is 
completed;  or 

(5)  Failure  to  plant  the  male  peuent 
plant  seed  at  a  time  or  in  a  manner 
sufficient  to  assure  adequate  pollination 
of  the  female  parent  plants,  unless  you 
are  prevented  fix>m  planting  the  male 
parent  plant  seed. 

11.  Duties  in  the  Event  of  Damage  or 
Loss 

(a)  In  accordance  with  the 
requirements  of  section  14  (Duties  in  the 
Event  of  Damage  or  Loss)  of  the  Basic 
Provisions  (§457.8),  the  representative 
samples  of  the  unharvested  crop  must 
be  at  least  one  complete  planting  pattern 
of  the  male  and  female  parent  plant 
rows  and  extend  the  entire  length  of 
each  field  in  the  unit.  The  samples  must 
not  be  harvested  or  destroyed  until  the 
earlier  of  our  inspection  or  15  days  after 
harvest  of  the  balance  of  the  unit  is 
completed. 

(b)  In  addition  to  your  duties  imder 
section  14  (Duties  in  the  Event  of 
Damage  or  Loss)  of  the  Basic  Provisions 
(§457.S): 

(1)  You  must  give  us  notice  of 
probable  loss  at  least  15  days  before  the 
beginning  of  harvest  if  you  anticipate 
inadequate  germination  on  any  unit; 
and 

(2)  You  must  provide  a  completed 
copy  of  your  hybrid  sorghum  seed 
proqessor  contract. 


12.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  unable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  unit,  we  will 
combine  all  optional  units  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  unit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  unit. 

(b)  You  will  not  receive  an  indemnity 
payment  on  a  unit  if  the  seed  company 
refuses  to  provide  us  with  records  we 
require  to  determine  the  dollar  value  per 
bushel  of  production  for  each  variety. 

(c)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
your  cl£dm  on  any  unit  by: 

(1)  Multiplying  the  insured  acreage  by 
its  respective  amount  of  insurance  per 
acre; 

(2)  Subtracting  the  total  of  the 
production  to  count  for  the  seed  amount 
and  the  non-seed  amount  from  the 
result  of  section  12(c)(1);  and 

(3)  Multiplying  the  result  of  section 
12(c)(2)  by  your  share. 

(d)  The  total  production  (bushels)  to 
count  finm  all  insurable  acreage  on  the 
unit  will  include  all  seed  and  non-seed 
production  as  specified  in  section  (e) 
through  (g)  below. 

(e)  Production  to  be  counted  as  seed 
production  will  include: 

(1)  All  appraised  production  as 
follows: 

(i)  Not  less  than  the  adjusted  3deld  for 
acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our 
consent; 

(C)  That  is  damaged  solely  by 
uninsured  causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Mature  unharvested  production 
with  a  germination  rate  of  at  least  80 
percent  of  the  commercial  hybrid 
sorghum  seed  as  determined  by  a 
certified  seed  test.  Any  such  production 
may  be  adjusted  in  accordance  with 
section  12(g); 

(iv)  Immature  appraised  production; 

(v)  Potential  pr^uction  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  abandon,  if  you  and  we  agree  on 
the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  if  you 
put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 


(A)  If  you  do  not  elect  to  continue  to 
care  for  the  crop,  we  may  give  you 
consent  to  put  the  acreage  to  another 
use  if  you  agree  to  leave  intact,  and 
provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us  (The  amount 
of  production  to  count  for  such  acreage 
will  be  based  on  the  harvested 
production  or  appraisals  from  the 
samples  the  time  harvest  should  have 
occurred.  If  you  do  not  leave  the 
required  samples  intact,  or  fail  to 
provide  sufficient  care  for  the  samples, 
our  appraisal  made  prior  to  giving  you 
consent  to  put  the  acreage  to  emother 
use  will  be  used  to  determine  the 
amount  of  production  to  count);  or 

(B)  If  you  elect  to  continue  to  care  for 
the  crop,  the  amount  of  production  to 
count  for  the  acreage  will  be  the 
harvested  production,  or  our  reappraisal 
if  additional  damage  occurs  and  the 
crop  is  not  harvested;  and 

(2)  Harvested  production  that  you 
deUver  as  commercial  hybrid  sorghum 
seed  to  the  seed  company  stated  in  your 
hybrid  sorghum  seed  processor  contract, 
regardless  of  quality,  unless  the 
production  has  inadequate  germination. 

(f)  Production  to  be  counted  as  non¬ 
seed  production  will  include  all 
harvested  or  mature  appraised 
production  that  does  not  qualify  as  seed 
production  to  count  as  specified  in 
section  12(e).  Any  such  production  may 
be  adjusted  in  accordance  with  section 
12(g). 

(g)  For  the  purpose  of  determining  the 
quantity  of  mature  production: 

(1)  Commercial  hybrid  sorghuin.  seed 
production  will  be: 

(1)  Increased  0.12  .percent  for  each  0.1 
p>ercentage  point  of  moisture  below  13.0 
percent;  or 

(ii)  Decreased  0.12  percent  for  each 
0.1  percentage  point  of  moisture  in 
excess  of  13.0  percent. 

(2)  When  records  of  commercial 
hybrid  sorghum  seed  production 
provided  by  the  seed  company  have 
been  adjusted  to  a  basis  of  13.0  percent 
moisture  and  56  pound  avoirdupois 
bushels,  section  12(g)(1)  above  will  not 
apply  to  harvested  production.  In  such 
cases,  records  of  the  seed  company  used 
for  determining  the  next  years  approved 
yield  will  also  be  used  to  determine  the 
amount  of  production  to  count: 
provided,  such  production  records  are 
calculated  on  the  same  basis  as  that 
used  to  determine  the  approved  yield. 

13.  Late  Planting  and  Prevented 
Planting 

(a)  In  lieu  of  provisions  contained  in 
the  Basic  Provisions  (§  457.8)  regarding 
acreage  initially  planted  after  the  final 
planting  date  and  the  applicabUity  of  a 
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Late  Planting  Agreement  Option, 
insurance  will  be  provided  for  acreage 
planted  to  the  insured  crop  during  the 
late  planting  period  (see  section  13(c)), 
and  acreage  you  were  prevented  from 
planting  (see  section  13(d)).  These 
coverages  provide  reduced  amoimts  of 
insurance.  The  premium  amount  for  late 
planted  acreage  and  eligible  prevented 
planting  acreage  will  be  the  same  as  that 
for  timely  planted  acreage.  If  the  amovmt 
of  premium  you  are  required  to  pay 
(gross  premium  less  our  subsidy)  for  late 
planted  acreage  or  prevented  planting 
acreage  exceeds  the  liability  on  such 
acreage,  coverage  for  those  acres  will 
not  be  provided,  no  premium  will  be 
due,  and  no  indemnity  will  be  paid  for 
such  acreage. 

(b)  You  must  provide  written  notice  to 
us  not  later  than  the  acreage  reporting 
date  if  you  were  prevented  from 
planting. 

(c)  Late  Planting 

(1)  For  hybrid  sorghiun  seed  acreage 
pirated  during  the  late  pirating  period, 
the  amoimt  of  insurance  for  ea^  acre 
will  be  reduced  for  each  day  pirated 
after  the  final  pirating  date  by: 

(1)  One  percent  per  day  for  the  1st 
through  the  10th  day;  rad 

(ii)  Two  percent  per  day  for  the  11th 
through  the  25th  day. 

(2)  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Basic  Provisions  (§  457.8),  you  must 
report  the  dates  the  acreage  is  pirated 
within  the  late  pirating  period. 

(3)  If  pirating  of  hybrid  sorghum  seed 
continues  after  the  final  pirating  date, 
or  you  are  prevented  from  pirating 
during  the  late  pirating  period,  the 
acreage  reporting  date  will  be  the  later 
of: 

(i)  The  acreage  reporting  date 
contained  in  the  Special  Provisions  for 
the  insured  crop;  or 

(ii)  Five  days  after  the  end  of  the  late 
pirating  period. 

(d)  Prevented  Planting  (Including 
Pirating  After  the  Late  Pirating  Period) 

(1)  If  you  were  prevented  from  timely 
pirating  hybrid  sorghum  seed,  you  may 
elect: 

(i)  To  plant  hybrid  sorghum  seed 
during  the  late  pirating  period.  The 
amount  of  insurance  for  such  acreage 
will  be  determined  in  accordance  with 
section  13(c)(1); 

(ii)  Not  to  plant  this  acreage  to  any 
crop  except  a  cover  crop  not  for  harvest. 
You  may  also  elect  to  plant  the  insured 
crop  after  the  late  pirating  period.  In 
either  case,  the  amoimt  of  insurance  for 
such  acreage  will  be  50  percent  of  the 
amount  of  insurance  for  timely  pirated 
acres.  For  example,  if  your  amoimt  of 
insurance  for  timely  pirated  acreage  is 
$200  per  acre,  your  prevented  pirating 


amount  of  insurance  would  be  $100  per 
acre  ($200  multiplied  by  0.50).  If  you 
elect  to  plant  the  insur^  crop  after  the 
late  pirating  period,  production  to 
count  for  such  acreage  will  be 
determined  in  accordance  with  section 
12;  or 

(iii)  Not  to  plant  the  intended  crop  but 
plant  a  substitute  crop  for  harvest,  in 
which  case: 

(A)  No  prevented  pirating  amount  of 
insurance  will  be  provided  for  such 
acreage  if  the  substitute  crop  is  pirated 
on  or  before  the  10th  day  following  the 
final  pirating  date  for  the  insured  crop; 
or 

(B)  An  amount  of  insurance  equal  to 
25  percent  of  the  amount  of  insurance 
for  timely  pirated  acres  will  be 
provided  for  such  acreage,  if  the 
substitute  crop  is  planted  after  the  10th 
day  following  the  final  pirating  date  for 
the  insured  crop.  If  you  elected  the 
Catastrophic  Risk  Protection 
Endorsement  or  excluded  this  coverage, 
rad  plant  a  substitute  crop,  no 
prevented  pirating  coverage  will  be 
provided.  For  example,  if  your  amount 
of  insurance  for  timely  pirated  acreage 
is  $200  per  acre,  your  prevented 
pirating  amount  of  insurance  would  be 
$50  per  acre  ($200  multiplied  by  0.25). 
You  may  elect  to  exclude  prevented 
pirating  coverage  when  a  substitute 
crop  is  pirated  for  harvest  rad  receive 

a  reduction  in  the  applicable  premium  ' 
rate.  If  you  wish  to  exclude  this 
coverage,  you  must  so  indicate,  on  or 
before  the  sales  closing  date,  on  your 
application  or  on  a  form  approved  by 
us.  Your  election  to  exclude  this 
coverage  will  remain  in  effect  firom  year 
to  year  unless  you  notify  us  in  writing 
on  our  form  by  the  applicable  sales 
closing  date  for  the  crop  year  for  which 
you  wish  to  include  this  coverage.  All 
acreage  of  the  crop  insured  under  this  - 
policy  will  be  subject  to  this  exclusion. 

(2)  Amounts  of  insurance  for  timely, 
late,  rad  prevented  pirating  acreage 
within  a  unit  will  be  combined  to 
determine  the  amount  of  insurance  for 
the  unit.  For  example,  assume  you 
insure  one  unit  in  which  you  have  a  100 
percent  share.  The  unit  consists  of  185 
acres  of  the  same  type  rad  variety  of 
which  150  acres  are  occupied  by  the 
female  parent  plants.  (The  acreage 
occupied  by  the  male  parent  plants  (35 
acres)  is  not  insurable,  rad  is  not 
eligible  for  coverage  under  this  section.) 
The  unit  consists  of  150  acres,  of  which 
50  acres  were  planted  timely,  50  acres 
were  pirated  7  days  after  the  final 
pirating  date  (late  pirated),  rad  50 
acres  were  not  planted  but  are  eligible 
for  a  prevented  pirating  amount  of 
insurance.  The  amount  of  insurance  for 
the  unit  will  be  computed  as  follows: 


(i)  For  the  timely  pirated  acreage,  \ 

multiply  the  per  acre  amount  of  I 

insurance  for  timely  pirated  acreage  by  j 

the  50  acres  planted  timely;  i 

(ii)  For  the  late  pirated  acreage, 
multiply  the  per  acre  amount  of 
insurance  for  timely  pirated  acreage  by 
93  percent  rad  multiply  the  result  by 
the  50  acres  pirated  late;  and 

(iii)  For  prevented  pirating  acreage, 
multiply  the  per  acre  amount  of 
insurance  for  timely  pirated  acreage  by; 

(A)  Fifty  percent  rad  multiply  the 
result  by  the  50  acres  you  were 
prevented  from  planting,  if  the  acreage 
is  eligible  for  prevented  pirating 
coverage,  rad  if  the  acreage  is  left  idle 
for  the  crop  year,  or  if  a  cover  crop  is 
pirated  not  for  harvest.  Prevented 
pirating  compensation  hereunder  will 
not  be  denied  because  the  cover  crop  is 
hayed  or  grazed;  or 

(B)  Twenty-five  percent  rad  multiply 
the  result  by  the  50  acres  you  were 
prevented  frnm  planting,  if  the  acreage 
is  eligible  for  prevented  pirating 
coverage,  rad  if  you  elect  to  plant  a 
substitute  crop  for  harvest  after  the  10th 
day  following  the  final  pirating  date  for 
the  insured  crop.  (This  paragraph  (B)  is 
not  applicable,  rad  prevented  pirating 
coverage  is  not  available  under  these 
crop  provisions,  if  you  elected  the 
Catastrophic  Risk  Protection 
Endorsement  or  you  elected  to  exclude 
prevented  pirating  coverage  when  a 
substitute  crop  is  pirated  (see  section 
13(d)(l)(iii)). 

Your  premium  will  be  based  on  the 
result  of  multiplying  the  per  acre 
amount  of  insurance  for  timely  pirated 
acreage  by  the  150  acres  in  the  unit. 

(3)  You  must  have  the  inputs 
available  to  plant  rad  produce  the 
intended  crop  with  the  expectation  of  at 
least  producing  the  approved  yield. 

Proof  that  these  inputs  were  available 
may  be  required. 

(4)  In  addition  to  the  provisions  of 
section  11  (Insurance  Period)  of  the 
Basic  Provisions  (§  457.8),  the  insurance 
(teriod  for  prevented  pirating  coverage 
be^s: 

U)  On  the  sales  closing  date  contained 
in  the  Special  Provisions  for  the  insured 
crop  in  the  county  for  the  crop  year  the 
application  for  insurance  is  accepted;  or 
(ii)  For  ray  subsequent  crop  year,  on 
the  sales  closing  date  for  the  insured 
crop  in  the  county  for  the  previous  crop 
year,  provided  continuous  coverage  has 
been  in  effect  since  that  date.  For 
example:  If  you  make  application  and 
purchase  insurance  for  hybrid  sorghum 
seed  for  the  1998  crop  year,  prevented 
pirating  coverage  will  begin  on  the  1998 
sales  closing  date  for  hybrid  sorghum 
seed  in  the  county.  If  the  hybrid 
sorghum  seed  coverage  remains  in  effect 
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for  the  1999  crop  year  (is  not  terminated 
or  canceled  during  or  after  the  1998 
crop  year),  prevented  planting  coverage 
for  the  1999  crop  year  began  on  the  1998 
sales  closing  date.  Cancellation  for  the 
purpose  of  transferring  the  policy  to  a 
different  insmrance  provider  when  there 
is  no  lapse  in  coverage  will  not  be 
considered  terminated  or  canceled 
coverage  for  the  piupose  of  the 
preceding  sentence. 

(5)  The  acreage  to  which  prevented 
planting  coverage  applies  will  not 
exceed  the  total  eligible  acreage  on  all 
FSA  Farm  Serial  Numbers  in  which  you 
have  a  share,  adjusted  for  any 
reconstitution  that  may  have  occurred 
on  or  before  the  sales  closing  date. 
Eligible  acreage  for  each  FSA  Farm 
Serial  Number  is  determined  as  follows: 

(i)  If  you  participate  in  any  program 
administered  by  the  United  States 
Department  of  Agriculture  that  limits 
the  number  of  acres  that  may  be  planted 
for  the  crop  year,  the  acreage  eligible  for 
prevented  planting  coverage  will  not 
exceed  the  total  acreage  permitted  to  be 
planted  to  the  insured  crop. 

(ii)  If  you  do  not  participate  in  any 
program  administered  by  the  United 
States  Department  of  Agriculture  that 
limits  the  number  of  acres  that  may  be 
planted,  and  imless  we  agree  in  writing 
on  or  before  the  sales  closing  date, 
eligible  acreage  will  not  exceed  the 
greater  of: 

(A)  The  ntimber  of  acres  planted  to 
the  hybrid  sorghum  seed  on  the  FSA 
Farm  Serial  Number  dtiring  the  previous 
crop  year;  or 

(B)  One-himdred  percent  of  the 
simple  average  of  the  munber  of  acres 
planted  to  hybrid  sorghvun  seed  during 
the  crop  years  that  you  certified  to 
determine  your  yield. 

(iii)  Acreage  intended  to  be  planted 
under  an  irrigated  practice  will  be 
limited  to  the  number  of  acres  for  which 
you  had  adequate  irrigation  facilities 
prior  to  the  insured  cause  of  loss  which 
prevented  you  from  planting. 

(iv)  A  prevented  planting  amount  of 
insurance  will  not  be  provided  for  any 
acreage: 

(A)  That  does  not  constitute  at  least 
20  acres  or  20  percent  of  the  acreage  in 
the  unit,  whichever  is  less  (Acreage  that 
is  less  than  20  acres  or  20  percent  of  the 
acreage  in  the  unit  will  be  presumed  to 
have  been  intended  to  be  planted  to  the 
insured  crop  planted  in  the  imit,  imless 
you  can  show  that  you  had  the  inputs 
available  before  the  final  planting  date 
to  plant  and  produce  another  insured 
crop  on  the  acreage); 

(B)  For  which  the  actuarial  table  does 
not  designate  a  premium  rate  unless  a 
written  agreement  designates  such 
premium  rate; 


(C)  Used  for  conservation  purposes  or 
intended  to  be  left  unplanted  under  any 
program  administered  by  the  United 
States  Department  of  Agriculture; 

(D)  On  which  another  crop  is 
prevented  from  being  plant^,  if  you 
have  already  received  a  prevented 
planting  indemnity,  guarantee,  or 
amount  of  insurance  for  the  same 
acreage  in  the  same  crop  year,  imless 
you  provide  adequate  records  of  acreage 
and  production  showing  that  the 
acreage  was  double-cropped  in  each  of 
the  last  4  years  in  which  the  insured 
crra  was  grown  on  the  acreage; 

(E)  which  the  insured  crop  is 
prevented  from  being  plant^,  if  any 
other  crop  is  planted  and  fails,  or  is 
planted  and  harvested,  hayed  or  grazed 
on  the  same  acreage  in  the  same  crop 
year,  (other  than  a  cover  crop  as 
specified  in  section  (d)(2)(iii)(A)  of  this 
section,  or  a  substitute  crop  allowed  in 
section  (d)(2)(iii)(B),  unless  you  provide 
adequate  records  of  acreage  and 
production  showing  that  the  acreage 
was  double-cropped  in  each  of  the  last 
4  years  in  which  the  insured  crop  was 
grown  on  the  insured  acreage; 

(F)  When  coverage  is  provided  under 
the  Catastrophic  Risk  Protection 
Endorsement  if  you  plant  another  crop 
for  harvest  on  any  acreage  you  were 
prevented  from  planting  in  the  same 
crop  year,  even  if  you  have  a  history  of 
double-cropping.  If  you  have  a 
Catastrophic  Risk  Protection 
Endorsement  and  receive  a  prevented 
planting  indemnity,  guarantee,  or 
amount  of  insurance  for  a  crop  and  are 
prevented  from  planting  another  crop 
on  the  same  acreage,  you  may  only 
receive  the  prevented  planting 
indemnity,  guarantee,  or  amount  of 
insurance  for  the  crop  on  which  the 
prevented  planting  indemnity, 
guarantee,  or  amount  of  insu'nnce  is 
received;  or 

(G)  For  which  planting  history  or 
conservation  plans  indicate  that  the 
acreage  would  have  remained  fallow  for 
crop  rotation  purposes. 

(v)  For  the  purpose  of  determining 
eligible  acreage  for  prevented  planting 
coverage,  acreage  for  all  units  will  be 
combined  and  be  reduced  by  the 
number  of  hybrid  sorghum  seed  acres 
timely  planted  and  late  planted.  For 
example,  assume  you  have  100  acres 
eligible  for  prevented  planting  coverage 
in  which  you  have  a  100  percent  share. 
The  acreage  is  located  in  a  single  FSA 
Farm  Serial  Number  which  you  insure 
as  two  separate  optional  units  consisting 
of  50  acres  each.  If  you  planted  60  acres 
of  hybrid  sorghum  seed  on  one  optional 
unit  and  40  acres  of  hybrid  sorghum 
seed  on  the  second  optional  unit,  your 
prevented  planting  eligible  acreage 


would  be  reduced  to  zero  (i.e.,100  acres 
eligible  for  prevented  planting  coverage 
minus  100  acres  planted  equals  zero). 

(6)  In  accordance  with  the  provisions 
of  section  6  (Report  of  Acreage)  of  the 
Basic  Provisions  (§  457.8),  you  must 
report  by  unit  any  insurable  acreage  that 
you  were  prevented  from  planting.  This 
report  must  be  submitted  on  or  before 
the  acreage  reporting  date.  For  the 
purpose  of  determining  acreage  eligible 
for  a  prevented  planting  amount  of 
insurance,  the  total  amount  of  prevented 
planting  and  planted  acres  cannot 
exceed  the  maximum  number  of  acres 
eligible  for  prevented  planting  coverage. 
Any  acreage  you  report  in  excess  of  the 
number  of  acres  eligible  for  prevented 
planting  coverage,  or  that  exceeds  the 
number  of  eligible  acres  physically 
located  in  a  unit,  will  be  deleted  j^m 
your  acreage  report. 

14.  Written  Agreement 

Designated  terms  of  this  policy  may 
be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
section  14(e); 

(b)  The  application  for  a  written 
agreement  must  contain  all  variable 
terms  of  the  contract  between  you  and 
us  that  will  be  in  effect  if  the  written 
agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement 
will  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to, 
crop  type  or  variety,  the  guarantee, 
premium  rate,  and  price  election; 

(d)  Each  written  agreement  will  only 
be  valid  for  one  year  (If  the  written 
agreement  is  not  specifically  renewed 
the  following  year,  insurance  coverage 
for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy); 
and 

(e)  An  application  for  a  written 
agreement  submitted  after  the  sales 
closing  date  maybe  approved  if,  after  a 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insurable  in  accordance 
with  the  policy  and  written  agreement 
provisions. 

Signed  in  Washington,  D.C.,  on  December 
20. 1996. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  96-33069  Filed  12-27-96;  8:45  am) 
BILimO  CODE  3410-FA-P 
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7  CFR  Parts  401  and  457 

General  Crop  Insurance  Regulations, 
Fresh  Market  Tomato  Minimum  Value 
Option,  and  Fresh  Market  Tomato 
(Dollar  Plan)  Endorsement;  and 
Common  C^  Insurance  Regulations, 
Fresh  Market  Tomato  (Dollar  Plan) 

Oop  Insuruice  Provisions 

AQENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 

ACTION:  Proposed  rule. 

summary:  The  Federal  Crop  Insurance 
Corporation  (FQC)  proposes  specific 
crop  provisions  for  the  insurance  of 
fresh  market  (dollar  plan)  tomatoes.  The 
provisions  will  be  used  in  conjunction 
with  the  Common  Crop  Insurance 
Policy  Basic  Provisions,  which  contain 
standud  terms  and  conditions  common 
fo  most  crops.  The  intended  effect  of 
this  action  is  to  provide  policy  changes 
to  better  meet  the  needs  of  the  insured, 
include  the  current  Fresh  Market 
Tomato  (Dollar  Plan)  Endorsement  and 
the  Fresh  Market  Tomato  Minimum 
Value  Option  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Fresh  Market 
Minimum  Value  Option  and  the  Fresh 
Maricet  Tomato  (Dollar  Plan) 
Endorsement  to  the  1997  and  prior  crop 
years. 

DATES:  Written  comments,  data  and 
opinions  on  this  proposed  rule  will  be 
accepted  until  close  of  business  January 
29, 1997,  and  will  be  considered  when 
the  rule  is  to  be  made  final.  The 
comment  period  for  information 
collections  under  the  Paperwork 
Reduction  Act  of  1995  continues 
through  February  25, 1997. 

ADDRESSES:  Interested  ptersons  are 
invited  to  submit  written  comments  to 
the  Chief,  Product  Development  Branch, 
Federal  Crop  Insurance  Corporation, 
United  States  Department  of 
Agriculture,  9435  Holmes  Road,  Kansas 
Qty,  MO  64131.  Written  comments  will 
be  available  for  public  inspection  and 
copying  in  room  0324,  South  Building, 
United  States  Department  of 
Agriculture,  14th  and  Independence 
Avenue,  S.W.,  Washington,  D.C.,  8:15 
a.m.  to  4:45  p.m.,  est,  Monday  through 
Friday,  except  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  WilUams,  Program  Analyst, 
Research  and  Development  Division, 
Product  Development  Branch,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office- and  Management  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  title  of  this  information  collection 
is  “Catastrophic  Risk  Protection  Plan 
and  Related  Requirements  including. 
Common  Crop  Insurance  Regulations; 
Fresh  Marlcet  Tomato  (Dollar  Plan)  Crop 
Insurance  Provisions.”  The  information 
to  be  collected  includes  a  crop 
insurance  application  and  an  acreage 
report.  Information  collected  from  ffie 
application  and  acreage  report  is 
electronically  submitted  to  FCIC  by  the 
reinsured  companies.  Potential 
respondents  to  this  information 
collection  are  producers  of  firesh  market 
tomatoes  that  are  eligible  for  Federal 
crop  insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  ffie 
agreement  or  contract,  detennine  and 
collect  premiiuns  or  other  monetary 
amoimts,  and  pay  benefits. 

All  information  is  reported  annually. 
The  reporting  burden  of  this  collection 
of  information  is  estimated  to  average 
16.9  minutes  per  response  for  each  of 
the  3.6  responses  from  approximately 
1,755,015  respondents.  The  total  annual 
burden  on  the  public  for  this 
information  collection  is  2,669,932 
hours. 

FCIC  is  requesting  comments  for  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  or  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washin^on,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 


proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 

Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulation. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  trilral  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
state,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Feder^sm 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
munber  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  imured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  This  regulation 
does  not  alter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 
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Executive  Order  No.  12372 

This  pro^am  is  not  subject  to  the 
provisions  of  Executive  O^er  No. 

12372,  which  require  inteigovemmental 
consultation  with  state  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12778 

The  Office  of  the  General  Ccimsel  has 
determined  that  these  regulations  meet 
the  applicable  standards  provided  in 
subsections  2(a)  and  2(b)(2)  of  Executive 
Order  No.  12778.  The  provisions  of  this 
rule  will  not  have  a  retroactive  effect 
prior  to  the  effective  date.  The 
provisions  of  this  rule  will  preempt 
state  and  local  laws  to  the  extent  such 
state  and  local  laws  are  inconsistent 
herewith.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
€md  780  must  be  exhausted  before  any 
action  for  judicial  review  may  be 
brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performemce 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457),  a  new  section,  7  CFR  457.139, 
Fresh  Market  Tomato  (Dollar  Plan)  Crop 
Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insming  fiosh 
market  tomatoes  (dollar  plan)  foimd  at 
7  CFR  401.137  (Fresh  Market  Tomato  ^ 
Minimum  Value  Option)  and  7  CFR 
401.139  (Fresh  Market  Tomato  (Dollar 
Plan)  Endorsement).  FCIC  also  proposes 
to  amend  §401.137  and  §  401.139  to 
limit  their  effect  to  the  1997  and  prior 
crop  years.  FCIC  v\rill  later  publish  a 
regulation  to  remove  and  reserve 
§401.137  and  §401.139. 

This  rule  ms^es  minor  editorial  and 
format  changes  to  improve  the  Fresh 
Market  Tomato  Minimum  Value  Option 
and  the  Fresh  Market  Tomato  (Dollar 
Plan)  Endorsement’s  compatibility  with 
the  Common  Crop  Insurance  Policy.  In 
addition,  FCIC  is  proposing  substantive 
changes  in  the  provisions  for  insuring 


fiesh  market  tomatoes  (dollar  plan)  as 
follows: 

1.  Section  1 — ^Add  definitions  for  the 
terms  “carton,”  “days,”  “FSA,”  “good 
farming  practices,”  “interplanted,” 
“irrigated  practice,”  “planted  acreage,” 
“practical  to  replant,”  “row  width,” 
“tropical  depression,”  and  “written 
agreement”  for  clarification. 

Clarify  the  definition  of  crop  year  to 
specify  that  the  crop  year  begins  on  the 
first  day  of  the  earliest  planting  period 
for  fall-planted  tomatoes  and  continues 
through  the  end  of  the  insurance  period 
for  spring-planted  tomatoes. 

Clarify  the  definition  of  excess  rain  to 
specify  that  it  is  an  amoimt  of 
precipitation  that  is  sufficient  to  directly 
damage  the  crop.  Previous  regulations 
defined  excessive  rain  as  a  minimum  of 
10  inches  of  rain  within  a  24-hour 
period.  This  change  will  provide 
coverage  for  crop  damage  that  occurs 
when  a  lesser  amoimt  of  precipitation  is 
received. 

Change  the  definition  of  freeze  to 
specify  that  freeze  occurs  when  low  air 
temperatures  cause  ice  to  form  in  the 
cells  of  the  plant  or  its  fiuit  to 
encompass  conditions  found  in  both 
firost  and  freeze. 

Change  the  definition  of  harvest  to 
clarify  and  remove  the  term  marketable. 
Tomatoes  picked  fixim  the  vine  are 
considered  harvested  whether 
marketable  or  not. 

2.  Section  3(a) — Clarify  that  an 
insured  may  select  only  one  coverage 
level  (and  the  corresponding  amoimt  of 
insurance  designated  in  the  Actuarial 
Table  for  the  applicable  planting  period 
and  practice)  for  all  the  tomatoes 
planted  in  the  coimty  insured  under  the 
policy. 

3.  Section  3(b} — Clarify  that  the 
amounts  of  insurance  the  insured 
chooses  for  each  planting  period  and 
practice  must  have  the  same  percentage 
relationship  to  the  maximum  amount  of 
insurance  offered  by  FQC  for  each 
planting  period  and  practice. 

4.  Se^on  Clarify  that  plum 

or  cherry  tomatoes  are  not  insurable 
imless  allowed  by  a  written  agreement. 
Previous  regulations  did  not  provide 
crop  insurance  coverage  for  plum  or 
cherry  tomatoes.  This  change  will  allow 
expansion  of  fresh  market  tomato  crop 
insurance  coverage  into  other  areas. 

5.  Section  Allow  an  insured 

to  elect  not  to  replant  damaged  tomatoes 
that  were  initially  planted  within  the 
fall  or  winter  planting  periods,  provided 
the  fined  planting  date  for  the  planting 
period  has  passed  and  damage  occurs 
after  30  days  of  transplanting  or  after  60 
days  of  direct  seeding.  With  this 
election,  the  insured  may  collect  an 
indemnity  and  that  particular  acreage 


will  be  uninsurable  for  the  next  planting 
period.  The  insured  may  also  elect  to 
replant  such  tomato  acreage,  collect  a 
replanting  payment  under  section  12, 
and  maintain  the  initial  planting  period 
coverage.  This  change  incorporates  and 
standa^zes  procedures  utilized  in  the 
fiesh  market  vegetable  crops. 

6.  Section  10(f)(2)— Qiange  the 
calendar  date  for  the  end  of  the 
insurance  period  fi-om  140  days  to  125 
days  after  the  date  of  transplanting  or 
replanting  with  transplants.  This  change 
incorporates  the  actual  number  of  days 
for  transplanted  tomatoes  to  reach 
maturity  and  for  the  crop  to  be 
harvested. 

7.  Section  11(a)(6) — ^Tropical 
depression  has  replaced  cyclone  as  an 
insured  cause  of  loss.  This  change  will 
standardize  tropical  depression  as  an 
insured  cause  of  loss  among  fresh 
market  vegetable  crops. 

8.  Section  14(b)(2)— Modify  claim  for 
indemnity  calculations  by  providing 
calculations  for  catastrophic  risk 
protection  coverage  and  for  coverage 
other  than  catastrophic  risk  protection. 
This  provision  includes  the  use  of  the 
catastrophic  risk  protection  price 
election  equivalent  to  determine  the 
total  dollar  of  production  to  count  for 
indemnity  purposes.  This  change  is 
necesseiry  to  assure  that  producers  that 
are  insured  based  on  a  dollar  amount  of 
insurance  are  indemnified  comparable 
to  producers  that  6ire  insured  based  on 
an  actual  production  history  (APH) 
yield  basis. 

9.  Section  14(c) — ^Remove  the 
provision  requiring  that  unhetrvested 
potential  production  in  excess  of  30 
cartons  after  the  second  harvest  for 
ground  culture  tomatoes  (third  harvest 
for  staked  tomatoes)  be  included  in  the 
value  of  appraised  production  to  be 
counted.  Consistent  with  other  firesh 
market  vegetable  crops,  this  provision 
will  be  contained  in  the  loss  adjustment 
procedures. 

10.  Section  14(c)(2)(iv) — ^Require  the 
insured  to  continue  to  care  for  acreage 
when  the  insured  does  not  agree  with 
the  appraisal  on  that  acreage. 

Production  to  count  for  su^  acreage 
will  be  determined  using  .the  harvested 
production  if  the  crop  is  harvested,  or 
our  reappraisal  if  the  crop  is  not 
harvested. 

11.  Section  14(c)(3) — Change  the 
value  to  coimt  for  harvested  production 
to  the  dollar  amount  obtained  by 
subtracting  the  allowable  cost  from  the 
price  received  (this  resulting  price  must 
not  be  less  them  the  minimum  value 
shown  in  the  Special  Provisions),  and 
multiplying  this  result  by  the  number  of 
cartons  harvested.  Current  regulations 
edlow  the  value  of  sold  production  to  be 
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as  low  as  zero.  Also,  clarify  that 
harvested  mature  tomatoes  that  are 
damaged  or  defective  due  to  insurable 
causes  and  are  not  marketable  will  not 
be  counted  as  production.  These 
changes  are  made  to  assure  that  the 
fniniTmim  value  specified  in  the  Special 
Provisions  will  be  the  lowest  value 
considered  for  any  marketable  harvested 
production  unless  the  insiured  selected 
the  minimum  value  option. 

12.  Section  15 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insmance  contract 
by  written  agreement  for  some  policies. 
Tliis  amendment  allows  FQC  to  tailor 
the  pohcy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for  and  dvuation  of 
written  agreements. 

13.  Section  16 — Permit  the  insured  to 
select  the  minimtun  value  option  by 
electing  Option  I  or  Option  II  on  the 
application.  A  separate  form  no  longer 
will  be  required. 

List  of  Subjects  in  7  CFR  Parts  401  and 
457 

Crop  insurance.  Fresh  market 
tomatoes. 

Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insiuance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  401  and  457,  as 
follows; 

PART  401— GENERAL  CROP 
INSURANCE  REGULATIONS— 
REGULATIONS  FOR  THE  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

1.  The  authority  citation  for  7  CFR 
part  401  continues  to  read  as  follows: 

Authcrity:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  401.137  introductory 
paragraph  is  revised  to  read  as  follows: 

§  401 .1 37  Fresh  market  tomato  minimum 
value  option. 

The  provisions  of  the  Fresh  Market 
Tomato  Minimum  Value  Option  for  the 
1991  through  the  1997  crop  years  are  as 
follows: 

***** 

3.  Section  401.139  introductory 
paragraph  is  revised  to  read  as  follows: 

§401.139  Fresh  market  tomato  (dollar 
plan)  endorsement 

The  provisions  of  the  Fresh  Market 
Tomato  Crop  Insiuance  Endorsement  for 
the  1991  through  the  1997  crop  years 
are  as  follows: 

***** 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

5.  7  CFR  part  457  is  amended  by 
adding  a  new  §  457.139  to  read  as 
follows: 

§457.139  Fresh  Market  Tomato  (Dollar 
Plan)  Crop  Insurance  Provisions. 

The  Fresh  Market  Tomato  (Dollar 
Plan)  Crop  Insurance  Provisions  for  the 
1998  and  succeeding  crop  years  are  as 
follows: 

FQC  policies: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 

(Appropriate  title  for  insurance 
provider) 

Both  FQC  {md  reinsured  policies: 

Fresh  Market  Tomato  (Dollar  Plan) 

Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§  457.8),  these  crop 
provisions,  and  the  Special  Provisions; 
the  Special  Provisions  will  control  these 
crop  provisions  and  the  Basic 
Provisions;  and  these  crop  provisions 
will  control  the  Basic  Provisions. 

1.  Definitions 

Acre — 43,560  square  feet  of  land 
when  row  widths  do  not  exceed  six  feet, 
or  if  row  widths  exceed  six  feet,  the 
land  area  on  which  at  least  7,260  linear 
feet  of  rows  are  planted. 

Carton — ^Twenty-five  (25)  poimds  of 
the  insined  crop. 

Crop  year— In  lieu  of  the  definition  of 
“crop  year”  contained  in  section  1 
(Definitions)  of  the  Basic  Provisions 
(§  457.8),  crop  year  is  a  period  of  time 
that  begins  on  the  first  day  of  the 
earliest  planting  period  for  fall-planted 
tomatoes  and  continues  through  the  last 
day  of  the  insurance  period  for  spring- 
plwted  tomatoes.  The  crop  year  is 
designated  by  the  calendar  year  in 
which  spring-planted  tomatoes  are 
harvest^. 

Days — Calendar  days. 

Direct  marketing — Sale  of  the  insured 
crop  directly  to  consmners  without  the 
intervention  of  an  intermediary  such  as 
a  wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an 
on-farm  or  roadside  stand,  farmer’s 
market,  and  permitting  the  general 
public  to  enter  the  field  for  the  purpose 
of  picking  all  or  a  portion  of  the  crop. 


Excess  rain — ^An  amoimt  pf 
precipitation  sufficient  to  directly 
deunage  the  crop. 

FSAr— The  Farm  Service  Agency,  an 
agency  of  the  United  States  Depeulment 
of  Agriculture,  or  a  successor  agency. 

Freeze — ^The  formation  of  ice  in  the 
cells  of  the  plant  or  its  fruit,  caused  by 
low  air  temperatures. 

Good  farming  practices — ^The  cultural 
practices  genei^ly  in  use  in  the  coimty 
for  the  crop  to  make  normal  progress 
toward  maturity  and  are  those 
recognized  by  ^e  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county. 

Harvest — ^The  picking  of  tomatoes  on 
the  unit. 

Interplanted — ^Acreage  on  which  two 
or  more  crops  are  planted  in  a  manner 
that  does  not  permit  separate  agronomic 
maintenance  or  harvest  of  the  insured 
crop. 

Irrigated  practice — ^A  method  of 
producing  a  crop  by  which  water  is 
artificially  apphed  during  the  growing 
season  by  appropriate  systems  and  at 
the  proper  times,  with  the  intention  of 
providing  the  quantity  of  water  needed 
for  the  insured  crop  to  make  normal 
progress  toward  maturity. 

Mature  green  tomato — A  tomato  that: 

(1)  Has  a  glossy  waxy  skin  that  cannot 
be  tom  by  scraping; 

(2)  Has  well-formed,  jelly-like 
substance  in  the  Ipcules; 

(3)  Has  seeds  that  are  sufficiently  hard 
so  as  to  be  pushed  aside  and  not  cut  by 
a  sharp  knife  in  slicing;  and 

(4)  Shows  no  red  color. 

Plant  stand — ^The  number  of  live 
plants  per  acre  prior  to  the  occiurence 
of  an  insurable  cause  of  loss. 

Planted  acreage — ^Land  in  which,  for 
each  planting  period,  transplants  or 
seed  have  been  placed  manually  or  by 
a  machine  appropriate  for  the  insured 
crop  and  planting  method,  at  the  correct 
depth,  into  soil  that  has  been  properly 
prepared  for  the  planting  method  and 
production  practice.  For  each  planting 
period,  tomatoes  must  initially  be 
planted  in  rows.  Acreage  planted  in  any 
other  manner  will  not  be  insiuable 
imless  otherwise  provided  by  the 
Special  Provisions  or  by  written 
agreement. 

Planting  period — ^The  period  of  time 
designated  in  the  Actuarial  Table  in 
which  the  tomatoes  must  be  planted  to 
be  considered  fall,  winter  or  spring- 
planted  tomatoes. 

Potential  production — The  number  of 
cartons  of  mature  green  or  ripe  tomatoes 
with  a  classification  size  of  6  x  7  (2-%2 
inch  minimum  diameter)  or  larger,  that 
the  tomato  plants  will  or  would  have 
produced  pqr  acre  by  the  end  of  the 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Proposed  Rules 


68685 


insurance  period,  assiuning  normal 
growing  conditions  and  practices. 

Practical  to  replant — lieu  of  the 
definition  of  “Practical  to  replant” 
contained  in  section  1  of  the  Basic 
Provisions  (§  457.8),  practical  to  replant 
is  defined  as  our  determination,  after 
loss  or  damage  to  the  insured  crop, 
based  on  factors,  including  but  not 
limited  to  moisture  availability, 
condition  of  the  field,  marketing 
windows,  and  time  to  crop  maturity, 
that  replanting  to  the  insined  crop  will 
allow  die  crop  to  attain  maturity  prior 
to  the  calendar  date  for  the  end  of  the 
insurance  period  (inability  to  obtain 
plants  or  seed  will  not  be  considered 
when  determining  if  it  is  practical  to 
replant). 

Replanting — ^Performing  the  cultural 
practices  necessary  to  replace  the 
tomato  seed  or  transplants  and  then 
replacing  the  tomato  seed  or  transplants 
in  the  insured  acreage  with  the 
expectation  of  growing  a  successful 
crop. 

Ripe  tomato — tomato  that  has  a 
definite  brecik  in  color  from  green  to 
tannish-yellowjpink  or  red. 

Row  width — Tlie  widest  distance  from 
the  center  of  one  row  of  plants  to  the 
center  of  an  adjacent  row  of  plemts. 

Tropical  depression — system 
identified  by  the  U.S.  Weather  Service 
as  a  tropical  depression,  and  for  the 
period  of  time  so  designated,  including 
tropical  storms,  gales,  and  hurricanes. 

Written  agreement — ^A  written 
document  that  alters  designated  terms  of 
this  policy  in  accordance  with  section 
15. 

2.  Unit  Division 

(a)  A  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions 

(§  457.8),  (basic  unit)  will  be  divided  by 
planting  period. 

(b)  U^ess  limited  by  the  Special 
Provisions,  these  basic  units  may  be 
further  divided  into  optional  units  if,  for 


each  optional  imit  you  meet  all  the 
conditions  of  this  section  or  if  a  written 
agreement  for  such  further  division 
exists. 

(c)  If  you  do  not  comply  fully  with 
these  provisions,  we  will  comWe  all 
optional  imits  that  are  not  in 
compliance  with  these  provisions  into 
the  basic  unit  from  which  they  were 
formed.  We  will  combine  the  optional 
units  at  any  time  we  discover  that  you 
have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with 
these  provisions  is  determined  to  be 
inadvertent,  and  the  optional  imits  are 
combined  into  a  basic  unit,  that  portion 
of  the  premiiun  paid  for  the  purpose  of 
electing  optional  imits  will  1m  refunded 
to  you  for  the  units  combined. 

(d)  All  optional  units  established  for 
a  crop  year  must  be  identified  on  the 
acreage  report  for  that  crop  year. 

(e)  The  following  requirements  must 
be.  met  for  each  optional  unit: 

(1)  You  must  have  records,  which  can 
be  independently  verified,  of  planted 
acreage  and  production  for  each 
optional  unit  for  at  least  the  last  crop 
year  in  which  the  insured  crop  was 
planted; 

(2)  You  must  plant  the  crop  in  a 
manner  that  results  in  a  clear  and 
discemable  break  in  the  planting  pattern 
at  the  boundaries  of  each  optional  unit; 

(3)  You  must  have  records  of 
marketed  production  or  measurement  of 
stored  production  from  each  optional 
unit  maintained  in  such  a  manner  that 
permits  us  to  verify  the  production  finm 
each  optional  imit,  or  the  production 
from  each  unit  must  be  kept  separate 
until  loss  adjustment  is  completed  by 
us;  and 

(4)  Each  optional  unit  must  be  located 
in  a  separate  legally  identified  section. 
In  the  absence  of  sections,  we  may 
consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish 
grants,  railroad  surveys,  leagues,  labors. 


or  Virginia  Military  Lands,  as  the 
equivalent  of  sections  for  unit  purposes. 
In  areas  that  have  not  been  surveyed 
using  the  systems  identified  above,  or 
another  system  approved  by  us,  or  in 
areas  where  such  systems  exist  but 
boundaries  are  not  readily  discemable, 
each  optional  unit  must  1m  located  in  a 
separate  farm  identified  by  a  single  FSA 
Farm  Serial  Number. 

3.  Amounts  of  Insurance  and 
Production  Stages 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees, 
Coverage  Levels,  <md  Prices  for 
Determining  Indemnities)  of  the  Basic 
Provisions  (§  457.8),  you  may  select 
only  one  coverage  level  (and  the 
corresponding  amoimt  of  insurance 
designated  in  the  Actuarial  Table  for  the 
applicable  planting  period  and  practice) 
for  all  the  tomatoes  in  the  county 
insured  under  this  policy. 

(b)  The  amount  of  insurance  you 
choose  for  each  planting  period  and 
practice  must  have  the  same  percentage 
relationship  to  the  maximum  price 
offered  by  us  for  each  planting  period 
and  practice.  For  example,  if  you  choose 
100  percent  of  the  maximiun  amount  of 
insurance  for  a  spMcific  planting  period 
and  practice,  you  must  also  choose  100 
percent  of  the  maximum  amount  of 
insurance  for  all  other  planting  periods 
and  practices. 

(c)  The  amount  of  insurance  available 
imder  the  catastrophic  risk  protection 
plan  of  insurance  will  be  specified  in 
the  Actuarial  Table. 

(d)  The  production  reporting 
requirements  contained  in  section  3 
(Insiuance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities) 
of  the  Basic  Provisions  (§  457.8),  do  not 
apply  to  fiBsh  market  dollar  plan 
tomatoes. 

(e)  The  amounts  of  insurance  per  acre 
are  progressive  by  stages  as  follows: 


Stage 

Percent  of 
amount  of 
insurance 
per  acre 
that  you  se¬ 
lected 

Length  of  tioM  if  direct  seeded 

Length  of  time  if  transplanted 

1 . 

•  50 

From  planting  through  the  59th  day  after  planting  . 

From  planting  through  the  29th  day  after  planting. 

2 . 

75 

From  the  60th  day  after  planting  until  the  beginning  of 

From  the  30th  day  after  planting  until  the  beginning  of 

stage  3. 

stage  3. 

3 . 

90 

From  the  90th  day  after  planting  until  the  beginning  of 

From  the  60th  day  after  planting  until  the  beginning  of 

the  final  stage. 

the  final  stage. 

Final . 

100 

Begihs  the  earlier  of  105  days  after  planting,  or  the  be- 

Begins  the  earlier  of  75  days  after  planting,  or  the  be- 

ginning  of  harvest. 

ginning  of  harvest. 

(f)  Any  acreage  of  tomatoes  damaged 
in  the  first,  second,  or  third  stage  to  the 
extent  that  the  majority  of  producers  in 


the  area  would  not  normally  further  cere 
for  it,  will  be  deemed  to  have  been 
destroyed.  The  indemnity  payable  for 


such  acreage  will  be  based  on  the  stage 
the  plants  had  achieved  when  the 
damage  occurred. 
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4.  (Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions 
(§  457.8),  the  contract  change  date  is 
April  30  preceding  the  ctincellation 
date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination) 
of  the  Basic  Provisions  (§  457.8),  the 
cancellation  and  termination  dates  are 
July  31. 

6.  Report  of  Acreage 

In  addition  to  the  requirements  of 
section  6  (Report  of  Acreage)  of  the 
Basic  Provisions  (§  457.8),  you  must 
report  on  or  before  the  acreage  reporting 
date  contained  in  the  Special  Provisions 
for  each  planting  period: 

(a)  All  the  acreage  of  tomatoes  in  the 
county  insured  under  this  policy  in 
whic^ou  have  a  share;  and 

(b)  The  row  width. 

7.  Annual  Premium 

In  lieu  of  the  premium  amount 
determinations  contained  in  section  7 
(Annual  Premium)  of  the  Basic 
Provisions  (§  457.8),  the  annual 
premiiun  amoimt  for  each  cultmal 
practice  (e.g.  fall  direct  seeded  irrigated) 
is  determined  by  multiplying  the  ^al 
stage  amount  of  insvirance  per  acre  by 
the  premium  rate  for  the  cultmal 
practice  as  established  in  the  Actuarial 
Table,  by  the  insured  acreage,  by  your 
share  at  the  time  coverage  begins,  and 
by  any  applicable  premium  adjustment 
factors  contained  in  the  Actuarial  Table. 

8.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8), 
the  crop  insured  will  be  all  the  tomatoes 
in  the  coimty  for  which  a  premium  rate 
is  provided  by  the  Actuarial  Table: 

(a)  In  which  you  have  a  share; 

(b)  That  are: 

(1)  Planted  to  be  harvested  and  sold 
as  fresh  market  tomatoes; 

(2)  Planted  within  the  planting 
periods  designated  in  the  Actuarial 
Table; 

(3)  Grown  under  an  irrigated  practice; 

(4)  Grown  on  acreage  covered  by 
plastic  mulch  except  where  the  Special 
Provisions  allows  otherwise; 

(5)  Grown  by  a  person  who  in  at  least 
one  of  the  three  previous  crop  years: 

(i)  Grew  tomatoes  for  commercial  sale; 
or 

(ii)  Participated  in  managing  a  fresh 
market  tomato  farming  operation; 

(c)  That  are  not: 

(1)  Interplanted  with  another  crop; 

(2)  Planted  into  an  established  grass 
or  legume; 


(3)  Grown  for  direct  marketing;  or 

(4)  Plum  or  cherry  type  tomatoes, 
unless  allowed  by  written  agreement. 

9.  Insurable  Acreage. 

(a)  In  lieu  of  the  provisions  of  section 
9  (Insurable  Acreage)  of  the  Basic 
Provisions  (§  457.8),  that  prohibit 
insurance  attaching  if  a  crop  has  not 
been  planted  in  at  least  one  of  the  three 
previous  crop  years,  we  will  insure 
newly  cleared  land  or  former  pasture 
land  planted  to  fresh  market  tomatoes. 

(b)  In  addition  to  the  provisions  of 
section  9  (Insmable  Acreage)  of  the 
Basic  Provisions  (§  457.8): 

(1)  You  must  replant  any  acreage  of 
tomatoes  damaged  during  the  planting 
period  in  which  initial  planting  took 
place  whenever  less  than  50  percent  of 
the  plant  stand  remains:  and 

(1)  It  is  practical  to  replant; 

(ii)  If,  at  the  time  the  crop  was 
damaged,  the  final  day  of  the  planting 
period  has  not  passed;  and 

(iii)  The  damage  occurs  within  30 
days  of  transplanting  or  60  days  of 
direct  seeding. 

(2)  Whenever  tomatoes  initially  are 
planted  during  the  fall  or  winter 
planting  periods  and  the  conditions 
specified  in  sections  9(b)(1)  (ii)  and  (iii) 
are  not  satisfied,  you  may  elect: 

(i)  To  replant  such  acreage  and  collect 
emy  replant  payment  due  as  specified  in 
section  12.  The  initial  planting  period 
coverage  will  continue  for  sudi 
replanted  acreage. 

(ii)  Not  to  replant  such  acreage  and 
receive  an  indemnity  based  on  the  stage 
of  growth  the  plants  had  attained  at  the 
time  of  damage.  However,  such  an 
election  will  result  in  the  acreage  being 
uninsmable  in  the  subsequent  planting 
period. 

(3)  We  will  not  insure  any  acreage 
which,  in  the  preceding  planting  period 
was  planted  to  tomatoes  (except  as 
allowed  in  sections  9(b)  (1)  and  (2)), 
peppers,  eggplants,  or  tobacco  unless 
the  soil  has  been  fumigated  or  otherwise 
properly  treated. 

10.  Insurance  Period 

In  lieu  of  the  provisions  of  section  11 
(Insurance  Period)  of  the  Basic 
Provisions  (§  457.8),  coverage  begins  on 
each  unit  or  part  of  a  imit  the  later  of 
the  date  we  accept  your  application,  or 
when  the  tomatoes  are  planted  in  each 
planting  period.  Coverage  ends  at  the 
earliest  of: 

(a)  Total  destruction  of  the  tomatoes 
on  the  unit; 

(b)  Abandonment  of  the  tomatoes  on 
the  unit; 

(c)  The  date  harvest  should  have 
started  on  the  imit  on  any  acreage  which 
will  not  be  harvested; 


(d)  Final  adjustment  of  a  loss  on  the 
unit; 

(e)  Final  harvest;  or 

(f)  The  calendar  date  for  the  end  of  the 
insurance  period  as  follows; 

(1)  140  days  after  the  date  of  direct 
seeding  or  replanting  with  seed;  and 

(2)  125  days  after  tne  date  of 
transplanting  or  replanting  with 
transplants. 

11.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions 
of  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8),  insurance  is 
provided  only  against  the  following 
causes  of  loss  that  occur  during  the 
insurance  period: 

(1)  Excess  rain; 

(2)  Fire; 

(3)  Freeze; 

(4)  Hail; 

(5)  Tornado; 

(6)  Tropical  depression;  or 

(7)  Failure  of  the  irrigation  water 
supply,  if  caused  by  an  insured  cause  of 
loss  that  occurs  during  the  insmance 
period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss) 
of  the  Basic  Provisions  (§  457.8),  we  will 
not  insure  against  any  loss  of 
production  due  to: 

(1)  Disease; 

(2)  Insect  infestation;  or 

(3)  Failure  to  market  the.  tomatoes, 
imless  such  failure  is  due  to  actual 
physical  damage  caused  by  an  insured 
cause  of  loss  that  occurs  during  the 
insurance  period. 

12.  Replanting  Payments 

(a)  In  accordance  with  section  13 
(Replanting  Payment)  of  the  Basic 
Provisions  (§457.8),  a  replcinting 
payment  is  allowed  if,  due  to  an  insured 
cause  of  loss,  more  than  50  percent  of 
the  plant  stand  will  not  produce 
tomatoes  and  it  is  practical  to  replant. 

(b)  The  maximum  amount  of  tne 
replanting  payment  per  acre  will  be  the 
result  obtained  by  multiplying  $175.00 
by  your  insured  share. 

(c)  In  heu  of  the  provisions  contained 
in  section  13  (Replanting  Payment)  of 
the  Basic  Provisions  (§  457.8),  limiting  a 
replanting  payment  to  one  each  crop 
year,  only  one  replanting  pajonent  will 
be  made  for  acreage  planted  dining  each 
planting  period  within  the  crop  year. 

13.  Duties  in  the  Event  of  Damage  or 
Loss 

In  addition  to  the  requirements 
contained  in  section  14  (Duties  in  the  ' 
Event  of  Damage  or  Loss)  of  the  Basic 
Provisions  (§  457.8),  if  you  intend  to 
claim  an  indemnity  on  any  unit  you 
must  also  give  us  notice  not  later  than 
72  hours  after  the  earliest  of: 
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(a)  The  time  you  discontinue  harvest 
of  any  acreage  on  the  unit; 

(b)  The  date  harvest  normally  would 
start  if  any  acreage  on  the  rmit  will  not 
be  harvested;  or 

(c)  The  calendar  date  for  the  end  of 
the  insiuance  period. 

14.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a 
unit  basis.  In  the  event  you  are  imable 
to  provide  separate  acceptable 
production  records: 

(1)  For  any  optional  imit,  we  will 
combine  all  optional  luiits  for  which 
such  production  records  were  not 
provided;  or 

(2)  For  any  basic  imit,  we  will  allocate 
any  commingled  production  to  such 
units  in  proportion  to  our  liability  on 
the  harvested  acreage  for  each  imit. 

(b)  In  the  event  of  loss  or  damage 
covered  by  this  policy,  we  will  settle 
yoiu  claim  by: 

(1)  Multipl)ring  the  insured  acreage  in 
each  stage  by  the  amount  of  insurance 
per  acre  for  the  final  stage; 

(2)  Multiplying  each  result  in  section 
14(b)(1)  by  the  percentage  for  the' 
applicable  stage  (see  section  3(e)); 

(3)  Total  the  results  of  section 
14(b)(2); 

(4)  Subtracting  either  of  the  following 
values  from  the  result  of  section 
14(b)(3): 

(i)  For  other  than  catastrophic  risk 
protection  coverage,  the  total  value  of 
production  to  be  coimted  (see  section 
14(c));  or 

(ii)  For  catastrophic  risk  protection 
coverage,  the  result  of  multiplying  the 
total  value  of  production  to  be  coimted 
(see  section  14(c))  by: 

(A)  Sixty  percent  for  the  1998  crop 
year;  or 

(B)  Fifty-five  percent  for  1999  and 
subsequent  crop  years;  and 

(3)  Multiplying  the  result  of  section 
14(b)(4)  by  your  share. 

(c)  The  total  value  of  production  to 
count  from  all  insurable  acreage  on  the 
imit  will  include: 

(1)  Not  less  than  the  amount  of 
insurance  per  acre  for  the  stage  for  any 
acreage: 

(1)  That  is  abandoned; 

(ii)  Put  to  another  use  without  our 
consent; 

(iii)  That  is  damaged  solely  by 
uninsured  causes;  or 

(iv)  For  which  you  fail  to  provide 
acceptable  production  records; 

(2)  The  value  of  the  following 
appraised  production  will  not  be  less 
than  the  dollar  amount  obtained  by 
multiplying  the  number  of  cartons  of 
appraised  tomatoes  times  the  minimum 
value  per  carton  shown  in  the  Special 
Provisions  for  the  planting  period: 


(i)  Potential  production  on  any 
acreage  that  has  not  been  harvested  the 
second  time  for  ground-culture  tomatoes 
(the  third  time  for  staked  tomatoes); 

(ii)  Unharvested  mature  green 
tomatoes  (unharvested  production  that 
is  damaged  or  defective  due  to  insurable 
causes  and  is  not  marketable  will  not  be 
counted  as  production  to  count); 

(iii)  Production  lost  due  to  uninsured 
causes;  imd 

(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  put  to  another 
use  or  abandon,  if  you  and  we  agree  on 
the  appraised  amount  of  production. 
Upon  such  agreement,  the  insurance 
period  for  that  acreage  will  end  when 
you  put  the  acreage  to  another  use  or 
abandon  the  crop.  If  agreement  on  the 
appraised  amount  of  production  is  not 
reached: 

(A)  We  may  require  you  to  continue 
to  care  for  the  crop  so  that  a  subsequent 
appraisal  may  be  made  or  the  crop 
harvested  to  determine  actual 
production  (If  we  require  you  to 
continue  to  care  for  the  crop  and  you  do 
not  do  so,  the  original  appraisal  will  be 
used);  or 

(B)  You  may  elect  to  continue  to  care 
for  the  crop,  in  which  case  the  amount 
of  production  to  count  for  the  acreage 
will  be  the  harvested  production,  or  our 
reappraisal  if  the  crop  is  not  harvested. 

(3)  The  total  value  of  all  harvested 
production  from  the  insurable  acreage 
will  be  the  dollar  amount  obtained  by 
subtracting  the  allowable  cost  conUuned 
in  the  Special  Provisions  from  the  price 
received  for  each  carton  of  tomatoes 
(this  result  may  not  be  less  than  the 
minimum  value  shown  in  the  Special 
Provisions  for  any  carton  of  tomatoes), 
eind  multiplying  this  result  by  the 
number  of  cartons  of  tomatoes 
harvested.  Harvested  production  that  is 
damaged  or  defective  due  to  insurable 
causes  and  is  not  marketable,  will  not  be 
counted  as  production  to  count. 

15.  Written  Agreements 

Designated  terms  of  this  policy  may 
be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in 
section  15(e); 

(b)  The  application  for  a  written 
agreement  must  contain  all  variable 
terms  of  the  contract  between  you  and 
us  that  will  be  in  effect  if  the  written 
agreement  is  not  approved; 

(c)  If  approved,  the  written  agreement 
will  include  all  variable  terms  of  the 
contract,  including,  but  not  limited  to, 
crop  type  or  variety,  and  premium  rate; 

(d)  ^ch  written  agreement  will  only 
be  valid  for  one  year  (If  the  written 


agreement  is  not  specifically  renewed 
the  following  year,  insurance  coverage 
for  subsequent  crop  years  will  be  in 
accordance  with  the  printed  policy); 
and 

(e)  An  application  for  a  written 
agreement  submitted  after  the  sales 
closing  date  may  be  approved  if,  after  a 
physical  inspection  of  the  acreage,  it  is 
determined  that  no  loss  has  occurred 
and  the  crop  is  insurable  in  accordance 
with  the  policy  and  written  agreement 
provisions. 

16.  Minimum  Value  Option 

(a)  The  provisions  of  this  option  are 
continuous  and  will  be  attached  to  and 
made  a  part  of  your  insurance  policy,  if: 

(1)  You  elect  either  Option  I  or  Option 
n  of  the  Minimum  Value  Option  on 
your  application,  or  on  a  form  approved 
by  us,  on  or  before  the  sales  closing  date 
for  the  initial  crop  year  in  which  you 
wish  to  insure  fresh  market  tomatoes 
(dollar  plan)  under  this  option,  and  pay 
the  additional  premium  indicated  in  the 
Actuarial  Table  for  this  optional 
coverage:  and 

(2)  You  have  not  elected  coverage 
under  the  Catastrophic  Risk  Protection 
Endorsement. 

(b)  In  lieu  of  the  provisions  contained 
in  section  14(c)(3),  the  total  value  of 
harvested  production  will  be 
determined  as  follows: 

If  you  selected  Option  I  of  the 
Minimum  Value  Option,  the  total  value 
of  harvested  production  will  be  as 
follows: 

(1)  For  sold  production,  the  dollar 
amount  obtained  by  subtracting  the 
allowable  cost  contained  in  the  Special 
Provisions  from  the  price  received  for 
each  carton  of  tomatoes  (this  result  may 
not  be  less  than  $2.00  for  any  carton  of 
tomatoes),  and  multiplying  this  result 
by  the  number  of  cartons  of  tomatoes 
sold;  and 

(ii)  For  meurketable  production  that  is 
not  sold,  the  dollar  amount  obtained  by 
multiplying  the  number  of  cartons  of 
such  tomatoes  on  the  unit  by  the 
minimum  value  shown  in  the  Special 
Provisions  for  the  planting  period 
(harvested  productiem  that  is  damaged 
or  defective  due  to  insurable  causes  and 
is  not  marketable  will  not  be  counted  as 
production). 

(2)  If  you  selected  Option  II  of  the 
Minimum  Value  Option,  the  total  value 
of  harvested  production  will  be  as 
provided  in  section  16(b)(1),  except  that 
the  dollar  amount  specified  in  section 
(16)(b)(l)(i)  may  not  be  less  than  zero. 

(c)  This  option  may  be  canceled  by 
either  you  or  us  for  any  succeeding  crop 
year  by  giving  written  notice  on  or 
before  the  cancellation  date  preceding 
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the  crop  year  for  which  tho  cancellation 
of  this  option  is  to  be  effective. 

Signed  in  Washington,  D.C  on  December 
20. 1996. 

Kenneth  D.  Ackerman, 

Manager,  Federal  Crop  Insurance 
Corporation. 

IFR  Doc.  96-33066  Filed  12-27-96;  8:45  am) 
BHJJNQ  CODE  34ie-FA-a 


NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Part  35 
[Docket  No.  PRM-35-14] 

IsoStenL  Inc.;  Withdrawal  of  Petition 
for  Rulemaking 

AQENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Petition  for  rulemaking: 
Withdrawal. 

SUHMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  withdrawing,  at 
the  petitioner’s  request,  a  petition  for 
rulemaking  (PRM-35-14)  filed  by 
IsoStent,  Inc.  By  a  letter  dated  May  9, 
1996,  the  petitioner  requested  that  the 
NRC  amend  its  regulations  by  adding  a 
new  section  to  address  permanently 
implanted  intraluminal  stents, 
including  phosphorus-32  and 
strontiiun-89  radioisotope  stents.  The 
petitioner  also  requested  that  the  NRC 
add  a  new  section  to  specify  training 
and  experience  requirements  for 
qualified  physicians  responsible  for 
placing  radioisotope  stents  in  patients. 
The  NRC  publish^  a  Federal  Register 
notice  on  )ime  27, 1996  (61  FR  33388) 
annoimcing  receipt  of  the  petition. 
Recently,  in  another  letter  dated  October 
24, 1996,  the  petitioner  requested  that 
the  petition  be  withdrawn  based  on 
public  comments  received  by  the  NRC 
on  this  petition,  and  other  information. 
ADDRESSES:  A  copy  of  the  petitioner’s 
letter  requesting  the  withdrawal  of  the 
petition  is  available  for  public 
inspection,  or  copying  for  a  fee,  at  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level).  Washington, 
DC. 

Single  copies  of  the  ptetitioner’s  letter 
may  1^  obtained  fitee  of  charge  by 
writing  to  the  Division  of  Freedom  of 
Information  and  Publications  Services, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  T.  Lesar,  Chief,  Rules  Review 
Section,  Rules  Review  and  Directives 
Branch,  Division  of  Freedom  of 
Information  and  Publications  Services. 


Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001,  Telephone:  301-415- 
7163  or  Toll  Free:  800-368-5642,  or  E- 
mail  MTL@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  December  1996. 

For  the  Nuclear  Regulatory  Commission. 
John  C  Hoyle, 

Secretary  of  the  Commission. 

[FR  Doc.  96-33149  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  7SWMI1-P 


FEDERAL  ELECTION  COMMISSION 

11CFR  Part  104 
[Notice  1996-21] 

Recordkeeping  and  Reporting  by 
Political  Committee:  Best  Efforts 

AGENCY:  Federal  Election  Commission. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  On  October  9. 1996,  the 
Federal  Election  Commission  published 
a  Notice  of  Proposed  Rulemaking 
requesting  comments  on  proposed 
changes  to  its  regulations  requiring 
treasurers  of  political  committees  to 
exercise  best  efforts  to  obtain  and  report 
the  complete  identification  of  each 
individual  who  contributes  more  than 
$200  per  calendar  year.  The 
Commission  has  decided  to  extend  the 
comment  period  until  January  31, 1997. 
OATES:  Comments  must  be  received  on 
or  before  Jcmuary  31, 1997. 

ADDRESSES:  Comments  must  be  made  in 
writing  and  addressed  to:  Ms.  Susan  E. 
Propper,  Assistant  General  Counsel,  999 
E  Street,  N.W.,  Washington,  D.C.  20463. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 
Counsel,  or  Ms.  Rosemary  C.  Smith, 
Senior  Attorney,  at  (202)  219-3690  or 
toll  free  (800)  424-9530. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  initiated  a  rulemaking 
to  determine  what  changes  should  be 
made  to  its  regulations  at  11  CFR 
104.7(b)  (1)  and  (3)  in  light  of  the  recent 
court  decision  in  Republican  National 
Committee  v.  Federal  Election 
Commission,  76  F.3d  400  (D.C.  Cir. 
1996),  petition  for  cert,  filed,  65  U.S.L.W 
3186  (U.S.  Sept.  9, 1996)  (No.  96-415). 
The  Notice  of  Proposed  Rulemaking 
indicated  that  the  comment  period 
ended  on  December  6, 1996.  61  F.R. 
52901  (Oct.  9, 1996):  The  Commission 
received  several  comments  and  one 
request  to  extend  the  comment  period. 
The  Commission  notes  that  those  who 
were  engaged  in  general  election 
activity  or  who  are  engaged  in 


concluding  their  1996  election  activities 
may  not  have  foimd  it  possible  to 
submit  timely  comments.  Accordingly, 
the  Commission  has  concluded  that  it 
would  be  appropriate  to  extend  the 
comment  period  vmtil  January  31, 1997 
to  allow  commenters  sufficient  time  to  ^ 
prepare  their  conunents  and 
suggestions. 

Dated:  December  24, 1996. 

Lee  Ann  Elliott, 

Chairman,  Federal  Election  Commission.  ^ 
[FR  Doc.  96-33138  Filed  12-27-96;  8:45  ^1 


12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0876] 

Equal  Credit  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  The  Board  is  withdrawing  a 
proposed  amendment  to  Regulation  B 
(Equal  Credit  Opportunity)  that  would 
have  eliminated  the  general  prohibition 
on  collecting  data  relating  to  an 
applicant’s  sex,  race,  color,  religion,  and 
national  origin. 

DATES:  This  proposed  rule  is  withdrawn 
December  24, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Sheilah  Goodman  or 
Natalie  Taylor,  Staff  Attorneys,  Division 
of  Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
452-2412;  for  the  hearing  impaired 
only,  Dorothea  Thompson, 
Telecommunications  Device  for  the 
Deaf,  at  (202)  452-3544. 


The  Equal  Credit  Opportunity  Act 
(ECOA)  makes  it  unlawful  for  oreditors 
to  discriminate  in  any  aspect  of  a  credit 
transaction  on  the  basis  of  sex,  race, 
color,  religion,  national  origin,  marital 
status,  age  (provided  the  applicant  has 
the  capacity  to  contract),  because  all  or 
part  of  an  applicant’s  income  derives 
from  any  public  assistance,  or  because 
an  applicant  has  in  good  faith  exercised 
any  right  vmder  the  Consumer  Credit 
Protection  Act.  The  ECOA,  which  is 
implemented  by  the  Board’s  Regulation 
B,  is  generally  silent  regarding  what 
information  a  creditor  may  collect  ftnm 
an  applicant.  Regulation  B  prohibits 
creditors  from  asking  for  or  otherwise 
noting  an  applicant’s  sex,  race,  color. 
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and  national  origin,  except  in 
connection  with  home  mortgage  loans. 
The  regulation  also  prohibits  creditors 
from  collecting  information  concerning 
an  applicant’s  religion. 

On  April  26, 1995,  the  Board 
published  for  public  comment  a 
proposed  amendment  that  w'ould 
eliminate  these  prohibitions;  the 
proposed  amendment  would  have 
allowed,  but  not  required,  creditors  to 
collect  these  data  for  any  credit 
products.  (60  FR  20436.)  Creditors  that 
collected  these  data  would  not  have 
been  required  to  report  or  disclose  them 
to  the  public.  The  Bomd  proposed  that 
if  a  creditor  requested  this  information 
and  the  applicant  chose  not  to  provide 
it,  the  creditor  would  have  been 
prohibited  frxim  collecting  the 
information  through  visual  observation 
or  other  means.  The  regulation  would 
have  continued  to  bar  creditors  from 
considering  this  information  in  a  credit 
decision. 

n.  Comments  Received 

Approximately  250  coimnent  letters 
were  received.  Nearly  70  percent  of 
them  opposed  the  Board’s  proposal;  the 
majority  of  these  comments  were  fr*om 
creditors  and  their  trade  associations. 
These  commenters  generally  expressed 
concern  that  the  amendment  would  lead 
to  mandatory  data  collection  and  result 
in  substanti^ly  increased  costs  and 
burden.  In  adchtion,  these  commenters 
raised  concerns  about  the  quality  of  the 
data  that  would  be  obtained,  given  that 
supplying  the  information  would  be 
volimtary  and  not  all  apphcants  would 
choose  to  provide  it. 

Of  the  30  percent  of  commenters  that 
supported  the  Board’s  proposal, 
approximately  half  were  creditors  and 
half  were  community  representatives. 
Both  groups  believed  that  the  data 
would  allow  creditors  to  better  identify 
imderserved  groups  and  design 
programs  that  would  address  unmet 
credit  needs.  Creditors  who  supported 
the  proposal  believed  that  it  would 
reduce  compliance  burden  (by  allowing 
them  to  streamline  training  and  use  one 
application  form  for  multiple  credit 
products,  for  example).  These  creditors 
also  stated  that  having  the  data  would 
give  them  the  ability  to  evaluate  their 
compliance  with  fair  lending  laws. 

m.  Discussion 

In  1977,  when  the  Board  chose  to 
prohibit  creditors  from  collecting  these 
data,  the  poUcy  choice  was  seen  as  a 
way  to  discourage  discrimination:  If 
creditors  did  not  have  these  data,  they 
could  not  use  them  to  discriminate.  In 
addition,  the  prohibition  was  intended 
to  emphasize  that  factors  unrelated  to 


creditworthiness  such  as  sex  or  race 
should  not  be  part  of  the  credit  decision. 

The  fundamented  question  raised  by 
the  proposal  is  whether  the  rule 
prohibiting  data  collection  furthers  the 
ECOA’s  goal  of  preventing 
discrimination  in  credit  transactions. 
The  comments,  while  helpful,  tended  to 
focus  on  practical  issues  (such  eis  data 
quahty)  rather  than  how  best  to  ensure 
fair  lending.  Ultimately,  there  is  no  easy 
way  to  measure  the  extent  to  which 
discrimination  occurs  in  credit 
transactions,  nor  the  effect  the  rule  has 
had  on  the  incidence  of  discrimination. 
It  is  impossible  to  know  precisely  how, 
if  at  all,  lifting  the  prohibition  and 
making  these  data  available  would  afreet 
creditors’  actions.  On  the  one  hand,  it  is 
likely  that  the  prohibition  has  helped  to 
prevent  discrimination  in  at  least  some 
credit  transactions.  On  the  other  hand, 
creditors  have  collected  data  in 
coimection  with  mortgage  loan 
applications  for  nearly  twenty  years, 
and  there  is  no  indication  from  this 
experience  that  data  collection  increases 
the  potential  for  discrimination. 

In  the  past  the  Congress  has  expressed 
interest  in  this  issue,  at  least  with 
respect  to  data  collection  for  small 
business  loans.  Given  this  history,  and 
the  significant  policy  issues  involved  in 
any  decision  to  remove  the  prohibition, 
the  Board  believes  that  this  is  an  issue 
more  appropriate  for  the  Congress  to 
consider.  Consequently,  the  Board  is 
withdrawing  the  proposed  amendment 
pending  further  congressional  guidance. 

IV.  Regulatory  Flexibility  Analysis 

The  Board’s  Office  of  the  Secretary 
has  determined  that  no  analysis  is 
needed  since  the  proposal  is  being 
withdrawn. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  23, 1996. 
William  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  96-33088  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  S210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD08-96-058] 

33  CFR  Part  117 

Notice  of  Public  Meeting;  Bordeaux 
Railroad  Bridge,  West  Nashville,  TN 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  U.S.  Coast  Guard 
announces  a  forthcoming  public 


meetmg  for  the  presentation  of  views 
concerning  the  hazard  to  navigation  and 
use  of  the  Bordeaux  Railroad  Bri  dge 
between  West  Nashville,  Tennessee,  and 
Buena  Vista  Springs.  Tennessee. 

DATE:  The  meeting  will  be  held  at  9 
a.m.,  January  8, 1997. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  A-761  at  the  Federal  Courthouse, 
801  Broadway  (Broadway  and  8th 
Street),  Nashville,  Tennessee. 

(b)  Written  comments  may  be 
submitted  to  the  docket.  Comments  will 
be  available  for  examination  or  copying 
from  8  a.m.*  to  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  at  the 
office  of  the  Director,  Western  River 
Operations,  Bridge  Branch,  1222  Spruce 
Street,  St.  Louis,  Missouri  63103-2832. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  Wiebusch,  (314)  539-3900, 
extension  378. 

SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  Coast  Guard  Authorizatiou  Act  of 
1991  (P.L.  102-241,  dated  December  19, 
1991)  the  Bordeaux  Railroad  Bridge  was 
declared  to  be  imreasonably  obstructive 
to  navigation.  Information  available  to 
the  Coast  Guard  indicates  that  the 
bridge  has  not  been  used  for  rail  traffic 
since  December  1991.  Based  on  this 
information,  the  structure  no  longer 
appears  to  meet  the  definition  of  a 
bridge  and  may  require  removal  from 
the  water.  All  interested  parties  shall 
have  full  opportunity  to  be  heard  and  to 
present  their  views  as  to  whether 
removal  of  this  bridge  is  needed,  giving 
due  consideration  to  the  necessities  of 
free  and  unobstructed  water  navigation. 

Any  person  who  wishes,  may  appear 
and  be  heard  at  this  public  meeting. 
Persons  planning  to  appear  and  be 
heard  are  requested  to  notify  the 
Director,  Western  Rivers  Operations, 
Bridge  Branch,  1222  Spruce  Street,  St. 
Louis,  Missouri  63103-2832, 

Telephone:  314-539-3900  extension 
378,  any  time  prior  to  the  meeting  and 
indicate  the  amoimt  of  time  required. 
Depending  upon  the  number  of 
scheduled  statements,  it  may  be 
necessary  to  limit  the  amount  of  time 
allocated  to  each  person.  Any 
limitations  of  time  allocated  will  be 
announced  at  the  beginning  of  the 
meeting.  Written  statements  and 
exhibits  may  be  submitted  in  place  of, 
or  in  addition  to,  oral  statements  and 
will  be  made  a  part  of  the  public  docket. 
Such  written  statements  and  exhibits 
may  be  delivered  at  the  meeting  or 
mailed  to  the  Director,  Western  Rivers 
Operations,  Bridge  Branch.  Transcripts 
of  the  meeting  will  be  made  available 
for  purchase  upon  request. 
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Authority:  33  U.S.C  513;  49  CFR 
1.46(c)(3). 

Dated:  December  13, 1996. 

T.W.  Joaiah, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Eighth  Coast  Guard  District. 

(FR  Doc.  96-33191  Piled  12-27-96;  8:45  am] 
MLLMQ  CODE  4ai0-14-M  _ 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 
36  CFR  Part  223 

Disposal  of  National  Forest  Timber, 
Canceliation  of  Timber  Sale  Contracts 

RIN  0596-AB21 

AQENCY:  Fcoest  Service,  USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
revise  the  existing  rules  on  cancellation 
of  timber  sale  contracts,  permits,  and 
other  such  instruments  authorizing  the 
sale  or  harvest  of  timber  or  other  forest 
products  to  clarify  when,  why,  and  by 
whom  contracts  may  be  cancelled,  to 
remove  redundant  provisions,  and  to 
provide  a  new  formula  for 
compensation  when  the  government 
must  cancel  timber  sale  contracts.  This 
proposed  rule  also  would  limit  financial 
liability  of  the  United  States  on  certain 
contracts,  remove  cancellation  limits 
applicable  to  the  length  of  the  contract 
term,  and  define  the  contractual  terms 
“purchaser”,  “modification”,  “partial 
cancellation”,  and  “cancellation”.  The 
proposed  rule  would  also  require  that 
all  sales  are  to  be  laid  out  in  identifiable 
units.  These  changes  are  necessary 
because  the  Forest  Service  is  unable  to 
continue  bearing  most  of  the  financial 
risk  and  burden  of  contract  cancellation 
arising  from  compliance  with 
increasingly  complex  and  rigorously 
enforced  environmental  laws  and 
regulations.  This  proposed  rule  would 
reasonably  reallocate  risk  between  the 
Government  and  private  parties,  thereby 
protectii^  the  U.S.  taxpayer  fiom 
unreasonable  and  excessive  financial 
damages  arising  from  cancellation  of 
timber  sale  contracts  and  other  such 
instruments. 

DATES:  (Comments  must  be  received  in 
writing  by  February  13, 1997. 
ADDRESSES:  Send  lyritten  comments  to 
Director,  Tiinber  Management  Staff 
(2400),  Forest  Service,  USDA,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 

The  public  may  inspect  comments 
receiv^  on  this  proposed  rule  in  the 
Office  of  the  Dir^or,  Wing  3NW, 
Auditors  Building,  201 14th  Street,  SW, 
Washington,  DC  20250,  Parities  wishing 


to  view  conunents  are  encouraged  to 
rail  ahead  (202-205-0893)  to  facilitate 
entry  into  the  building. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rex  Baumback,  Timber  Management 
Staff,  (202)  205-0855. 

SUPPLEMENTARY  INFORMATION:  The  rules 
at  Title  36,  Code  of  Federal  Regulations 
(CFR),  part  223  govern  the  sale  of 
National  Forest  System  timber.  Section 
223.30  provides  Uiat  each  timber  sale 
contract  will  be  consistent  with  plans, 
environmmital  standards,  and  other 
management  requirements.  Section 
223.30  sets  forth  specific  management 
requirements  for  timber  sales  contracts 
in  addition  to  general  compliance  with 
environmental  standards  and  resource 
management  plans,  for  example,  fire 
protection  and  suppression,  minimizing 
increases  in  erosion,  regeneration  of 
timber,  and  so  forth.  Se^ons  223.40 
and  223.116  set  out  the  ciurrent  bases  for 
cancellation  of  timber  sale  contracts  by 
either  the  Government  or  the  purchaser 
and  prescribe  the  amount  of  damages,  if 
any,  in  the  event  of  cancellation. 

Section  223.40  requires  that  timber 
sale  contracts,  permits,  and  other  such 
instruments  with  terms  longer  than  2 
years  provide  for  cancellation  when 
necessary  to  prevent  serious 
environment^  damage  or  when  they  are 
significantly  inconsistent  with  land 
management  plans  adopted  or  revised  in 
accordance  with  section  6  of  the  Forest 
and  Rangeland  Renewable  Resources 
Act  of  1974,  as  amended  (16  U.S.C. 

1601,  et  seq.)  and  36  CFR  part  219 — 
Planning. 

Section  223.116  provides  that  timber 
sale  contracts  and  permits  may  be 
cancelled  based  on  specifically  listed 
conditions.  This  section  also  authorizes 
the  Chief  of  the  Forest  Service  to  cancel 
contracts  and  places  limitations  on  the 
re-delegation  of  cancellation  authority 
to  Regional  Foresters. 

Background 

Under  existing  regulations, 
purchasers  may  request  cancellation  of 
contracts  if,  as  a  result  of  catastrophic 
damage.caused  by  forces  beyond  the 
control  of  the  purchaser,  the  value  of  the 
remaining  timber  is  materially 
diminished.  The  Government  may 
cancel  contracts  imder  any  of  the 
following  conditions:  (1)  By  mutual 
agreement  with  the  purchaser  when 
such  action  is  to  the  advantage  of  the 
United  States  or  not  prejudicial  to  its 
interests;  (2)  for  purchaser’s  violation  of 
contract  terms;  (3)  for  purchaser’s 
conviction  of  violation  of  criminal 
statutes  or  for  violation  of  civil 
standards,  orders,  permits,  or  other 
regulations,  issued  by  a  Federal  agency. 


State  agency,  or  political  subdivision 
thereof,  for  the  protection  of 
environmental  quality,  on  National 
Forest  System  land,  rmless  compliance 
with  su(^  laws  or  regulations  would 
preclude  performance  of  other 
contractual  requirements;  and  (4)  upon 
determination  by  the  Chief  of  the  Forest 
Service  that  operations  under  the 
contract  would  result  in  serious 
environmental  degradation  or  resource 
damage. 

UnUke  government-wide  rules 
governing  procurement  contracts,  the 
existing  cancellation  regulation  places 
an  inappropriate  amoimt  of  the  financial 
liabihty  on  the  Forest  Service  when  the 
agency  must,  for  reasons  of  public 
policy  or  statutory  direction,  cancel  a 
timber  sale  contract  or  permit  In  an 
effort  to  address  this  issue,  the  agency 
published  a  proposed  rule  to  revise  its 
rules  on  cancellation  of  timber  sale 
contracts,  permits,  and  other  such 
instruments  in  the  Federal  Register  on 
August  31, 1990,  at  55  FR  35683-35686. 
No  public  comment  was  received  as  a 
result  of  this  publication.  After 
subsequent  review  of  the  cancellation 
regulation,  the  agency  identified 
additional  changes  that  are  needed  but 
that  were  not  included  in  the  proposed 
rule.  Therefore,  the  agency  is  publishing 
a  new  proposed  rule  and  inviting  public 
comments. 

The  need  for  the  revised  contract 
cancellation  procedures  and  expanded 
use  of  identifiable  imits  for  all  forest 
product  sales  arises  firom  the  changing 
drcvunstances  over  the  last  two  decades 
surrounding  forest  product  sales  and  the 
increasing  likelihood  that  a  forest 
product  sj^es  may  have  to  be  changed 
in  order  to  comply  with  the  law. 
Consequently,  the  Federal  manager 
must  have  contractual  flexibility  in 
order  to  maintain  compliance  with  the 
law  within  reasonable  economic  limits. 

Under  the  existing  regulation  when  a 
sale  is  cancelled,  the  Forest  Service  pays 
a  piuchaser’s  out-of-pocket  costs  for  a 
purchaser’s  operations  up  to  the  date  of 
cancellation.  The  Forest  Service  also 
compensates  the  purchaser  for  the 
presumptive  increased  cost  of  acquiring 
comparable  timber  to  replace  the  timber 
lost  through  cancellation,  without 
regard  to  whether  the  purchaser  actually 
purchases  replacement  timber.  By 
holding  inventory  in  a  rising  market,  a 
purchaser  generally  earns  a  profit  imder 
the  existing  rules.  In  a  falling  market, 
the  current  rule  shields  the  purchaser 
from  loss  that  otherwise  would  be 
incurred  if  the  contract  had  not  been 
cancelled  by  the  Forest  Service. 

Given  the  inability  of  the  Forest 
Service  to  predict  or  control  the  need  to 
adjust  management  practices  to  respond 
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to  environmental  statutes  or  other 
requirements,  it  is  no  longer  appropriate 
for  the  Forest  Service  to  guarantee 
purchasers  a  replacement  supply  of 
timber  or  to  assure  them  a  margin  of 
profit  in  the  event  of  cancellation. 
Moreover,  this  pohcy  is  very  costly  to 
the  taxpayer.  For  example,  in  addition 
to  paying  out-of-pocket  expenses,  the 
Forest  Service  has  already  had  to  pay 
approximately  $9  million  to  cover 
purchaser’s  replacement  timber  costs 
that  resulted  primarily  firom  contract 
cancellations  or  partial  contract 
cancellations  in  Arizona  and  New 
Mexico  to  protect  the  Mexican  spotted 
owl  and  northern  goshawk.  There  is  also 
$57  million  in  unresolved  lawsuits  and 
contract  claims  related  to  contract 
cancellation.  Further,  this  amoimt  of 
potential  hability  does  not  include 
potential  damages  that  may  result  horn 
cancellation  of  the  77  timber  sales 
involved  in  the  Silver  v.  Thomas  (CIV- 
94-1610-PHX-CAM)  injunction  in 
Arizona  and  New  Mexico  or  the  Section 
318  timber  sales  that  are  the  subject  of 
the  Rescissions  Act  and  related 
litigation  in  Oregon  and  Washington. 

By  statute,  the  agency  is  required  to 
pay  &t)m  available  appropriations  any 
timber  contract  claim  that  arises  from  a 
dispute  with  a  purchaser  (41  U.S.C. 
612(c)).  Because  cancellation  costs  come 
out  of  the  agency’s  current  budget, 
providing  for  lost  profits  adversely 
affects  all  Forest  ^rvice  operations, 
including  other  timber  operations  and 
non-timber  programs.  If  timber  is  to  be 
sold,  neither  the  Forest  Service  nor  the 
taxpayer  can  justify  assuming  risks  of 
this  magnitude.  The  benefits  and 
burdens  must  be  shared  by  all  users, 
purchasers  and  the  general  pubUc  alike. 
Fvuthermore,  as  a  practical  matter,  the 
agency  is  not  appropriated  enough 
funds  to  provide  for  replacement 
compensation  for  all  the  timber  sales 
that  may  need  to  be  cancelled,  in  whole 
or  in  part,  in  order  to  comply  with 
environmental  laws.  Accordingly, 
although  cancellation  of  contracts  by  the 
Forest  Service  remains  in  the  public 
interest,  the  Forest  Service  has 
concluded  that  it  is  no  longer  in  the 
public  interest  for  the  agency  to  bear 
more  than  out-of-pocket  expenses  in 
these  instances,  nor  is  it  fiscally 
feasible,  given  the  increasing 
uncertainty  surrounding  National  Forest 
System  timber  sales. 

j  This  uncertainty  is  caused  by  several 

I  factors.  Developing  case  law  on 

^  environmental  and  related  statutes  and 

regulations,  such  as  the  Endangered 

1^  Species  Act,  the  Clean  Water  Act,  and 

the  Clean  Air  Act,  in  conjimction  with 
increasing  amounts  of  new  information 
on  the  environmental  effects  and 


resource  impacts  of  various  activities  on 
National  Forest  System  land  has  led  to 
constantly  changing  and  more  rigorous 
management  requirements.  The 
uncertainty  surrounding  timber  sales  is 
compounded  by  a  growing  competition 
and  public  concern  for  the  Natifllial 
Forests’  limited  resources.  For  example, 
the  Forest  Service  may  be  forced  to 
cancel  or  substantially  modify  existing 
timber  sale  contracts  and  permits  if  the 
Fish  and  Wildlife  Service,  an  agency  of 
the  Department  of  the  Intenor,  lists  an 
animal  or  plant  species  as  a  threatened 
species  imder  the  Endangered  Species 
Act.  Specifically,  in  response  to  the 
listing  of  the  red-cockaded  woodpecker 
as  an  endangered  species  imder  the 
Endangered  Species  Act  in  1973  and 
subsequent  discovery  of  new 
information  in  1989,  the  Forest  Service 
was  required  to  reevaluate  its 
management  practices  throughout  the 
woodpecker’s  range  on  National  Forests 
in  the  South.  This  re-evaluation  resulted 
in  modification  and  cancellation  of 
several  existing  timber  sale  contracts. 

In  addition,  the  Forest  Service  has 
recently  been  judicially  compelled  to 
cancel  or  modify  additional  timber  sale 
contracts  in  order  to  protect  the 
Mexican  spotted  owl  and  marbled 
murrelet,  which  are  both  listed  as  a 
threatened  species  under  the 
Endangered  Species  Act.  This  has  also 
happened  with  the  northern  spotted 
owl.  Further,  there  are  proposals  that 
the  Fish  tmd  WildUfe  Service  Ust  the 
goshawk,  other  owl  species,  and  some 
species  of  Pacific  salmon  under  the 
]^dan^ered  Species  Act. 

Modification  or  cancellation  of 
existing  legal  contractual  obfigations  is 
not  limited,  however,  to  efforts  to 
comply  with  the  Endangered  Species 
Act.  In  one  case,  the  activities  of  a 
private  landowner  upstream  from  a 
National  Forest  resulted  in  stream 
sediment  loading  to  such  a  level  that 
sale  activities  on  adjoining  National 
Forest  land  would  have  violated  the 
Clean  Water  Act.  As  a  result,  the  Forest 
Service  had  to  alter  its  timber  harvesting 
plans  for  the  area  adjacent  to  that 
stream.  If  timber  sales  had  been  under 
contract  within  the  area  adjacent  to  that 
stream,  contract  cancellation  and 
payment  of  compensation  to  the 
purchaser  would  have  been  required  to 
avoid  violations  of  the  Clean  Water  Act. 

'The  Forest  Service  takes  every 
precaution  before  authorizing  a 
particular  activity  on  National  Forest 
System  lands  to  ensure  that  its 
authorization  conforms  with  existing 
laws  and  with  existing  conditions  on 
the  ground  at  the  time  of  the 
authorization.  However,  when  deciding 
to  go  forward  with  such  projects,  the 


Forest  Service  must  plan  for  potential 
intervening  events  and  circumstances. 
Given  the  increasing  pressiues  on  forest 
resources  firom  a  variety  of  sources,  it  is 
essential  that  Forest  Service  officials 
have  flexibility  to  adjust  management 
activities  on  National  Forest  System 
lands  and  associated  contractual 
arrangements  without  incurring 
enormous  financial  UabiUty.  Reasonable 
limits  to  the  Government’s  exposure  to 
financial  liability  and  burden  of  risk  in 
the  event  of  such  adjustments  are 
imperative  to  protect  the  pubUc’s 
financial  interests.  Without  reasonable 
limits  to  such  exposure,  spirahng  costs 
to  the  Forest  Service  could  seriously 
reduce  future  timber  sale  offerings. 

Provisions  of  the  Proposed  Rule 
Section  223.30 

To  accomplish  the  needed  chemges, 
the  agency  proposes  to  revise  36  CFR 
223.30  to  include  a  new  paragraph  (g) 
which  would  provide  that  all  timber 
sale  contracts,  permits,  and  other  such 
instruments  authorizing  the  sale  or 
harvest  of  timber  or  other  forest 
products  must  identify  subdivision(s), 
payment  unit(s),  cutting  unit(s), 
clearcutting  unit(s),  understory  harvest 
unit(s),  individual  tree  marked  area(s), 
or  harvest  unit(s)  within  a  designated 
sale  area  boundary.  Under  this  revision, 
the  District  Ranger  or  other  Forest 
Service  official  responsible  for  sale 
layout  would  be  required  to  consider, 
among  others,  the  following  factors 
when  determining  whether  or  not  the 
sale  area  is  to  be  ^vided  into  more  than 
one  unit:  Type  of  forest  product;  type  of 
sale;  acreage;  volume;  topography; 
density  of  product  within  the  area; 
value  of  the  sale;  and  management 
needs.  Sales  that  are  divided  into  two  or 
more  harvest  units  are  divisible. 

This  provision  would  extend  the 
harvest  unit  layout  concept  that  is  now 
used  only  in  timber  sale  contracts  using 
FS  Form  2400-6  to  all  other  contract 
forms,  permits,  and  other  such 
instruments  authorizing  the  sale  or 
harvest  of  timber  or  other  forest 
products.  Under  this  provision,  all 
timber  sale  instruments  which  may 
reasonably  be  divided  into  two  or  more 
units  woidd  be  treated  similarly  for 
purposes  of  modification,  partial 
cancellation,  or  cancellation.  This 
revision  would  add  uniformity  to  the 
timber  administration  process  and  also 
extend  the  application  of  damage 
limiting  provisions  to  all  forest  product 
sale  instruments. 

To  accommodate  this  new  paragraph 
(g),  existing  paragraphs  (g)  and  (h) 
would  be  designated  as  paragraphs  (h) 
and  (i)  respectively. 
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Section  223.40 

Section  223.40  would  be  revised  to 
require  that  all  contracts,  permits,  and 
other  such  instruments  authorizing  the 
harvest  of  trees  or  other  forest  products 
provide  for  cancellation.  The  current 
requirement  that  only  contracts  two 
years  in  length  or  longer  contain  a 
provision  for  cancellation  would  be 
removed.  No  current  basis  supports  a 
diSerent  standard  of  liability  for  short 
term  contract  than  for  contracts  with 
terms  of  two  (2)  or  more  years. 

This  proposed  revision  would  also 
eliminate  potential  confusion  in  the  use 
of  the  terms  “cancellation”  and 
“termination.”  This  proposed  rule 
would  define  these  terms  as 
synonymous  when  used  in  timber  sale 
contracts,  permits,  or  other  such 
instruments.  The  proposed  rule  would 
also  revise  the  title  of  §  223.40  to  read 
“Cancellation  procedures.”  Further,  the 
proposed  revision  would  restructvtre 
§  223.40  to  include  the  provisions 
currently  found  in  §  223.116,  thus 
incorporating  all  of  the  requirements 
relating  to  cancellation  of  contracts, 
permits,  and  other  such  instruments 
into  one  section  and,  thereby 
eliminating  the  redundancy  and 
confusion  of  having  two  separate 
sections  on  cancellation.  Section 
223.116  would  be  removed  in  its 
entirety.  ' 

The  proposed  rule  would  also 
substantially  revise  the  existing 
provisions  of  §  223.40  and  §  223.116. 
First,  a  new  paragraph  (a)  would  define 
“purchaser”  for  piuposes  of  this  section 
as  a  holder  of  a  National  Forest  System 
timber  sale  contract,  permit,  or  o^er 
such  instrument  authorizing  the  sfde 
and  harvest  of  forest  products.  The  new 
paragraph  (a)  of  the  proposed  rule 
would  also  define  the  terms  “partial 
cancellation”  of  a  timber  sale  contract. 
This  'definition  is  included  in  response 
to  a  recent  court  decision.  Stone  Forest 
Industries  v.  United  States,  973  F.2d 
1548  (Fed.  Cir.  1992),  in  which  the  com! 
found  that  the  timber  sale  contract  was 
not  divisible.  “Partial  cancellation” 
would  be  defined  as  the  elimination  of 
one  or  more,  but  not  all,  of  the 
identifiable  harvest  units  from  a  timber 
sale  contract  and  is  btised  upon  the 
divisibility  of  the  timber  sale  contract 
into  units.  Thus,  this  regulation  would 
incorporate  the  concept  of  divisibility, 
which  would  be  adopted  in  36  CFR 
223.30,  and,  thereby,  would  eliminate 
any  ambiguity  regar^ng  the  ability  of 
the  Forest  Service  to  partially  cancel  a 
contract  Partial  cancellation  would 
afford  the  Forest  Service  flexibility  in 
today’s  uncertain  climate  by  allowing  as 
much  of  a  timber  sale  to  be  harvested  as 


is  legally  allowable  while  avoiding  a 
breach  of  contract  as  a  whole. 

Additionlly,  the  terms  “modification” 
and  “cancellation”  would  be  defined  to 
eliminate  any  confusion  that  might  arise 
as  to  their  meaning  in  relation  to  partial 
cancella^n  and  use  in  executing  timber 
sale  contract  changes.  Modification 
would  be  defined  as  the  elimination  of 
a  portion  but  not  all  of  a  harvest  unit  or 
units.  The  timber  sale  contract  provides 
for  rate  redetermination  in  the  event  of 
imilateral  modification.  Cancellation  is 
defined  as  the  cancellation  or 
termination  of  contract  requirement(s) 
for  removal  of  the  remaining  timber  or 
other  forest  products  fi'om  of  the 
identifiable  harvest  vmits  under  the 
timber  sale  contract,  permit,  or  other 
timber  sale  instrument. 

Mutual  modifications  and 
cancellations  as  provided  in  the  current 
regulation  at  36  CFR  223.112  and  36 
CFR  223.116(2)  would  also  be  provided 
for  in  this  proposed  regulation  at 
223.40(c)(2).  Compensation  for  a 
mutually  agreed  upon  contract  change 
would  be  provided  for  in  the  mutual 
agreement  between  the  parties.  Mutual 
agreements  between  the  Forest  Service 
and  a  piirchaser  can  only  be  made  if  the 
agreement  is  to  the  advcmtage  of  the 
United  States  or  not  prejudicial  to  its 
interests. 

Proposed  paragraph  (b)  is  a  revision 
and  expansion  of  provisions  presently 
in  36  CFR  223.40  and  36  CFR  223.116 
and  woiild  limit  to  the  Chief  the 
authority  to  cancel  a  timber  sale 
contract,  permit,  or  other  such 
instrument  based  upon  a  determination 
by  the  Chief  that  continued  operations 
under  such  contracts  will  result  in  the 
violation  of  a  statute  or  regulation  or 
will  imreasonably  conflict  with 
management  of  other  forest  resources. 
Proposed  paragraph  (b)(1)  would 
authorize  the  cancellation  or  partial 
cancellation  of  a  timber  sale  by  the 
Chief  before  operations  result  in  a 
situation  where  a  Federal  statute  or 
regulation  would  be  violated,  thereby 
giving  the  Forest  Service  the  authority 
to  pro-actively  manage  and  avoid 
environment^  crises.  Causes  for 
cancellation  or  partial  cancellation 
imder  proposed  paragraph  (b)(1)  would 
include,  for  example,  the  need  to 
prevent  inconsistencies  with  approved 
land  and  resource  management  plans 
adopted  pursuant  to  36  CFR  part  219; 
damage  to  cultural  resources;  and 
imacceptable  adverse  impacts  to 
Federally-listed  threatened  or 
endangered  species.  Proposed  paragraph 
(b)(2)  would  provide  for  the  cancellation 
or  partial  cancellation  of  a  timber  sale 
contract,  permit,  or  other  such 
instrument  by  the  Chief,  upon 


determination  by  the  Chief  that 
operation  of  the  sale  may  unreasonably 
conflict  with  the  management  of  other 
forest  resoiuces.  For  example,  (b)(2) 
would  provide  for  cancellation  or 
partial  cancellation  in  order  to  prevent 
unreasonable  conflict  with  sensitive 
species  listed  by  Regional  Foresters 
pursuant  to  the  Forest  Service  Mutual 
Chapter  2670  or  published  in  the 
Federal  Renter. 

Paragraph  (c)  of  proposed  §  223.40 
would  set  for^  the  conditions  imder 
which  a  contract,  permit,  or  other  such 
instrument  for  removal  of  National 
Forest  System  timber  or  other  forest 
products  may  be  cancelled.  Existing 
paragraphs  (a)(l)-(a)(3)  of  §  223.116 
would  become  pmagraphs  (c)(1),  (c)(2), 
and  (c)(3)  of  §  223.40  and  remain 
substantially  the  same.  Both  paragraphs 
(b)  and  (c)  of  revised  §  223.40  would 
require  the  cancellation  decisions  to  be 
based  upon  an  administrative  record. 

Paragraph  (c)(1)  would  provide  for 
cancellation  by  the  Government  in  the 
event  of  a  material  breach  of  continued 
violation  of  the  terms  of  the  contract, 
permit,  or  other  such  instrument.  This 
is  consistent  with  the  principle  of  law 
that  failure  to  perform  a  material 
element  of  the  contract  constitutes  a 
breach  and  merits  cancellation  of  the 
contract.  It  also  establishes  that 
continued,  intentional  violation  of  the 
contract  which  prevents  timely 
performance  may  merit  cancellation  of 
the  contract. 

Paragraph  (c)(2)  would  slightly  revise 
text  now  in  §  223.116(a)(2)  by  adding 
the  phrases,  “for  reasons  other  than 
those  listed  in  this  section,”  and  would 
provide  that  a  contract  may  be  cancelled 
in  whole  or  in  part  by  mutual  agreement 
upon  application  of  the  purchaser  or  at 
the  request  of  the  Government  with 
consent  of  the  purchaser.  The  proposed 
paragraph  (c)(2)  would  limit  mutual 
cancellation  or  partial  cancellation  to 
cases  in  which  it  is  determined  to  be  in 
the  best  interests  of  the  United  States. 

Paragraph  (c)(3)  would  incorporate 
and  revise  existing  §  223.116(a)(3)  and 
provide  that,  upon  application  of  the 
purchaser  or  upon  notice  by  the  Forest 
Service,  the  contract  may  be  cancelled 
in  whole  or  in  part  if  the  value  of  the 
.  timber  remaining  to  be  cut  is 
diminished  materially  because  of 
catastrophic  damage  caused  by  forces 
beyond  the  control  of  the  purchaser  or 
the  Forest  Service.  This  proposed 
provision  would  change  the  current  rule 
by  also  authorizing  the  Forest  Service  to 
cancel  a  contract  in  the  event  of 
catastrophic  damage.  Since  the  very 
nature  of  damage  resulting  from  a 
catastrophe  can  adversely  affect  the 
Government  to  the  same  extent  as  the 
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purchaser,  logic  and  equity  demand  that 
the  Government  should  have  the  ability 
to  cancel  in  whole  or  in  part  the 
contract,  permit,  or  other  such 
instrument  imder  these  circumstances. 

Paragraphs  (c)(4)  and  (c)(5)  would 
incorporate  and  revise  existing 
§  223.116(a)(4).  The  two  causes  for 
cancellation  that  are  presently  ' 
combined  in  paragraph  (a)(4)  would  be 
divided  into  separate  paragraphs  to 
clarify  and  distinguish  between  the 
judicial  and  administrative  causes  that 
may  result  in  cancellation.  Paragraph 
(c)(4)  would  clarify  that  contracts, 
permits,  or  other  such  instruments 
authorizing  the  harvesting  of  trees  or 
other  forest  products  may  be  cancelled 
upon  any  conviction  of  a  piuchaser  for 
violatioh  of  a  Federal  or  State  criminal 
statute,  when  such  violation  is  in  any 
way  connected  with  obtaining, 
attempting  to  obtain,  selling,  trading,  or 
processing  public  timber,  or  obtaining, 
attempting  to  obtain,  or  performing  a 
public  contract  or  subcontract. 

Paragraph  (c)(5)  would  permit 
cancellation  of  timber  sale  contracts, 
permits,  or  other  such  instruments 
authorizing  the  harvesting  of  trees  or 
other  forest  products  upon  the 
conviction  of  the  purchaser  for  a 
violation  of  civil  standards,  orders, 
permits,  or  other  regulations  written  for 
the  protection  of  the  environment. 

Cancellation  under  paragraphs  (c)(4) 
or  (c)(5)  would  be  an  administrative 
action  intended  to  ensrue  that  the 
Government  does  business  only  with 
reasonable  parties,  that  is,  parties  who 
possess  a  satisfactory  recoil  of  integrity 
and  business  ethics. 

A  new  proposed  paragraph  (c)(6) 
would  provide  the  authority  to  cancel  or 
partially  cancel  a  contract,  permit,  or 
other  such  instnunent  authorizing  the 
harvesting  of  trees  or  other  forest 
products  as  a  result  of  a  court  order  or 
court  approved  settlement  agreement. 
This  proposed  paragraph  also  would 
permit  cancellation  even  though  a  sale 
contract,  permit,  or  other  such 
instrument  is  not  specifically  named  in 
an  order  or  settlement  agreement  if  the 
Forest  Service  determines  that  the  order 
or  settlement  agreement  would  be 
applicable  to  the  conditions  existing  on 
the  area  governed  by  the  contract, 
permit,  or  other  sudi  instrument.  This 
paragraph  is  necessary  for  the 
Government  to  properly  and  efficiently 
respond  to  litigation  over  National 
Forest  management  and  competing 
resource  uses  and  would  remove  any 
ambiguity  or  potential  misinterpretation 
over  the  agency’s  cancellation  authority 
in  light  of  court  orders  or  court 
approved  settlements. 


Paragraph  (d)  of  the  proposed  rule 
would  provide  that  any  timber  sale 
contract,  permit,  or  any  other  such 
instrument  for  the  sale  or  harvest  of 
timber  or  forest  products  containing 
individually  identifiable  harvest  units 
may  be  partially  cancelled  without  the 
Forest  ^rvice  incurring  liability  for  the 
entire  contract.  Paragraph  (d)  would 
also  provide  that  when  a  timber  sale  is 
partially  cancelled,  a  duty  to  perform 
the  remaining  portion  of  the  contract 
continues  with  the  purchaser,  in  most 
cases. 

The  present  method  for  determining 
reasonable  compensation  to  the 
purchaser  is  described  at  §§  223.40  and 
223.116(a)(5).  Proposed  223.40(e)  would 
provide  the  basis  for  determining . 
compensation,  if  any,  in  the  event  a 
contract  is  cancelled  for  any  reason. 
Proposed  paragraph  (e)(l)(i)  provides 
that  limited  compensation,  in  the  form 
of  out-of-podcet -expenses,  would  be 
provided  when  contracts,  permits,  or 
other  such  instruments  are  cancelled  or 
partially  cancelled  pinsuant  to 
paragraphs  (b)(1),  (b)(2),  or  (c)(6),  except 
where  the  Forest  ^rvice  finds  the 
purchaser  contributed  to  the  reason(s) 
for  cancellation.  These  provisions  allow 
the  Government  to  cancel  or  partially 
cancel  contracts,  permits,  or  other  such 
instruments  in  order  to.  among  other 
things,  comply  with  a  court  oMer, 
federal  statute  or  regulation,  or  avoid 
adverse  conflicts  with  other 
environmental  resources.  Out-of-pocket 
expenses  are  a  fair  way  of  allocating  part 
of  the  risk  associated  with  these 
cancellations  or  partial  cancellations. 
Proposed  paragraph  (e)(1)  would  limit 
out-of-pocket  expense  to  unrecovered 
costs  actually  paid  out  and  arising  from 
acquiring  and  performing  the  contract, 
and  would  expressly  exclude  attorney’s 
fees,  unrealiz^  or  lost  profits, 
replacement  cost  of  timber,  or  any  other 
anticipatory  losses  by  the  purchaser. 

ProposecI  parampn  (e)(l)(i)  provides 
an  exception  to  me  payment  of  out-of- 
pocket  expenses  in  situations  where 
fairness  dictates  that  the  purchaser 
absorb  their  own  expenses.  Specifically, 
the  exception  excludes  compensation  in 
situations  where  the  purchaser 
contributes  to  the  cancellation  reason(s) 
such  as  the  violation  of  a  statute.  In 
most  cases,  such  a  situation  would  be 
treated  as  a  breach  or  as  another 
cancellation  reason  included  under 
proposed  paragraph  (e)(l)(ii). 
Consequently,  the  (e)(l)(i)  exception  to 
the  payment  of  out-of-po<^et  expenses 
is  intended  to  apply  oi^y  where  no 
other  cancellation  reason  is  applicable. 
This  exception  would  also  exclude 
compensation  in  situations  where  either 
the  purchaser  or  both  the  piirchaser  and 


the  Government  may  be  responsible  for 
the  cancellation  reason(s). 

Proposed  paragraph  (e)(l)(ii)  would 
provide  that  no  compensation  would  be 
given  for  cancellations  or  partial 
cancellations  pxirsuant  to  paragraphs 
(c)(1).  (3),  (4),  or  (5).  Compensation 
would  be  inappropriate  for  contracts, 
permits,  or  otner  such  instnunents 
cancelled  pursuant  to  paragraphs  (c)(1). 
(4),  or  (5)  because  the  cancellation 
would  be  the  result  of  a  purchaser’s 
failure  to  satisfactorily  perform  a 
contract,  permit,  or  other  such 
instrument  or  the  result  of  a  purchaser’s 
failure  to  comply  with  appropriate  law, 
orders,  rules,  regulations,  or  standards. 

It  would  also  be  unreasonable  for  the 
Government  to  compensate  such  a 
purchaser  for  unrecovered  costs  when 
the  cancellation  results  from  a 
purchaser’s  own  bad  faith  acts. 

Furthermore,  compensation  for  a 
cancellation  or  partial  cancellation 
involving  a  catastrophe  pursuant  to 
proposed  paragraph  (c)(3)  wotild  also  be 
inappropriate.  The  purchaser  has  the 
option  imder  the  terms  of  a  timber  sale 
contract  for  a  contract  modification  and 
rate  redetermination  as  well  as  the 
option  to  request  that  a  contract  be 
cancelled.  If  it  is  in  the  purchaser’s  best 
interest  to  request  a  cancellation,  the 
Government  should  not  be  obligated  to 
do  more  than  cancel  the  contract, 
permit,  or  other  such  instrument  and 
accept  the  return  of  damaged  and/or 
devalued  timber.  Likewise,  if  the 
Government  elects  to  cancel  or  partially 
cancel  a  contract  as  a  result  of  a 
catastrophic  event,  equitable  treatment 
of  both  parties  to  the  contract  would 
dictate  &ere  be  no  compensation  given. 

Cancellations  or  parom  cancellations 
pursuant  to  proposed  paragraph  (c)(2) 
would  be  the  result  of  a  request  for 
cancellation  or  partial  cancellations 
originating  from  either  the  purchaser  or 
the  Government  and  would  require  the 
consent  and  agreement  of  the  other 
party.  The  agreement  reached  between 
the  parties  may  or  may  not  include  a 
financial  settlement  as  part  of  the  terms 
of  the  agreement.  Proposed  paragraph 
(e)(2)  permits  but  does  not  require 
compensation  for  the  purchaser.  To 
require  compensation  for  the  purchaser 
would  imfairly  restrict  the  bargaining 
position  of  the  Government  when  a 
contract,  permit,  or  other  such 
instrument  is  cancelled  or  partially 
cancelled  by  written  mutual  agreement. 

Section  223.116 

The  procedure  that  has  been  in  place 
for  determining  the  value  of  comparable 
replacement  timber,  based  on  timber 
sold  within  the  past  6  months  on  the 
same  National  Forest  (§  223.40  and 
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§  223.116  (a)(5)),  is  often  difficult  and 
not  workable,  lliis  method  fails  to 
provide  the  necessary  flexibility  to  deal 
with  different  circumstances  faced  in 
individual  timber  sale  cancellations  or 
partial  cancellations.  Additionally, 
comparable  replacement  timber  is 
becoming  increasingly  expensive  and 
exposes  the  Forest  Service  and  the 
taxpayer  to  excessive  liability.  Further, 
there  is  no  assurance  that  there  will  be 
comparable  sales  sold  within  the  6 
months  prior  to  the  cancellation  or 
partial  cancellation.  Therefore,  the 
proposal  does  not  retain  the  current 
procedures. 

Finally,  paragraph  (b)  of  §  223.116 
would  be  replaced  because  it  is 
redimdant.  The  Secretary  of  Agriculture 
has  delegated  fiill  authority  to  the  Chief 
to  administer  the  National  Forest 
System  timber  sale  program  (7  CFR 
2.42).  The  Chief  delegates  his 
authorities  to  lower  level  officials  or 
reserves  authority  through  the  Forest 
Service  Manual  except  as  otherwise 
noted  in  the  regulations  at  part  223. 

Environmental  Impact 

This  proposed  rule  would  establish 
uniform  criteria  to  be  considered  when 
a  timber  sale  contract,  permit,  or  other 
such  instrument  authorizing  the  sale  or 
harvest  of  timber  or  other  forest 
products  must  be  cancelled  or  partially 
cancelled.  Section  31.  lb-2  of  the  Forest 
Service  Handbook  1909.15  (57  FR 
43180;  September  18, 1992)  excludes 
from  documentation  in  an 
environmental  assessment  or.  impact 
statement  “rules,  regulations,  or  policies 
to  establish  Service-wide  administrative 
procedures,  program  processes,  or 
instructions.”  Paragraph  d  of  Section 
31.1b  further  excludes  “proposing 
changes  in  contract  terms  and 
conditions  or  terms  and  conditions  of 
special  use  authorizations.”  The 
agency’s  prelimina^  assessment  is  that 
this  rule  falls  within  this  category  of 
actions  and  that  no  extraordinary 
circumstances  exist  which  would 
require  preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  final  determination  will  be 
made  upon  adoption  of  the  final  rule. 

Controlling  Paperwork  Burdens  on  the 
Public 

This  rule  does  not  require  any 
recordkeeping  or  reporting  requirements 
or  other  information  collection 
requirements  as  defined  in  5  CFR  part 
1320  not  already  approved  for  use  and, 
therefore,  imposes  no  additional 
paperwork  burden  on  the  public. 
Accordingly,  the  review  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501,  et  seq.)  and 


implementing  regulations  at  5  CFR  part 
1320  do  not  apply. 

No  Takings  Implications 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12630.  It  has  been  determined  that  the 
proposed  rule  does  not  pose  a  risk  of  a 
taking  of  Constitutionally-protected 
private  property  because  these  proposed 
regulations  apply  to  the  discretionary 
use  of  Federally  owned  land. 

Unfunded  Mandates  Reform 

Pursuant  to  Title  n  of  this  Unfunded 
Mandates  Reform  Act  of  1995,  which 
the  President  signed  into  law  on  March 
22, 1995,  the  Department  has  eissessed 
the  effects  of  this  rule  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  tribal  governments  or 
anyone  in  the  private  sector.  Therefore, 
a  statement  imder  section  202  of  the  Act 
is  not  required. 

Regulatory  Impact 

This  proposed  rule  was  reviewed 
under  USDA  procedures  and 
determined  to  be  a  significant  rule 
under  Executive  Order  12866  on 
Regulatory  Planning  and  Review 
because  of  the  expected  strong  public 
interest  in  tbe  proposed  rule. 
Accordingly,  this  proposed  rule  is 
subject  to  OMB  review  under  Executive 
Order  12866.  However,  this  proposed 
rule  will  not  have  an  annual  efiect  of 
$100  million  or  more  on  the  economy, 
or  substantially  increase  prices  or  costs 
for  consumers,  individual  industries. 
Federal,  State  or  local  governments,  or 
geographic  regions.  Furthermore,  it  will 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets.  This  proposed  rule  will  not 
limit  the  amoimt  of  National  Forest 
System  timber  to  be  offered  for  sale  or 
restrict  competition  for  such  timber. 
Rather,  this  proposed  rule  would 
remove  the  imreasonable  degree  of 
financial  risk  currently  borne  by  the 
Federal  Government  in  the  event  of 
timber  sale  contract  cancellation  and 
thus  limit  the  Federal  financid  liability 
to  reasonable  risks. 

In  addition,  this  proposed  rule  has 
been  considered  in  light  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.),  and  it  has  been  deteimined  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  entities  as  defined  by 
that  act. 

Civil  Justice  Reform  Act 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  If  this  proposed  rule 
were  adopted,  (1)  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  proposed  rule  or  which  would 
impede  its  full  implementation  would 
be  preempted;  (2)  the  proposed  rule  may 
be  given  retroactive  effect  on  existing 
contracts  that  contain  limiting 
compensation  provisions;  and  (3)  it 
would  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  its  provisions. 

List  of  Subjects  in  36  CFR  Part  223 

Exports,  Government  contracts. 
National  forests.  Reporting 
requirements,  and  Timber  sales. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  ptirt  223  of  chapter  II  of 
title  36  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART  22S-SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  90  Stat:  2958, 16*U.S.C.  472a;  98 
Stat.  2213, 16  U.S.C  618,  unless  otherwise 
noted. 

Subpart  B— Timber  Sale  Contracts 

2.  Amend  §  223.30  by  redesignating 
paragraphs  (g)  and  (h)  as  paragraphs  (h) 
and  (i)  respectively  and  adding  new 
paragraph  (g)  to  read  as  follows: 

§  223.30  Consistency  with  plans, 
environmental  standards,  and  other 
management  requirements. 
***** 

(g)  Identification  and  designation  of 
individually  separable  subdivision(s), 
payment  unit(s),  cutting  unit(s), 
clearcutting  unit(s),  understory  harvest 
unit(s),  overstory  harvest  unit(s), 
individual  tree  marked  area(s),  or 
harvest  unit(s)  within  a  designated  sale 
area  botmdary.  Whenever  reasonably 
feasible,  the  District  Ranger  or  other 
Forest  Service  official  responsible  for 
sale  layout  shall  divide  the  sale  or 
permit  area  into  two  or  more  units, 
thereby  making  the  contract  divisible. 
***** 

3.  Revise  §  223.40  to  read  as  follows: 

§223.40  Cancellation  procedures. 

Timber  sale  contracts,  permits,  and 
other  such  instruments  authorizing  the 
harvesting  of  trees  or  other  forest 
products,  shall  provide  for  cancellation 
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of  partial  cancellation  for  the  reasons 
specified  in  paragraph  (b)  and  (c)  of  this 
section.  For  the  purposes  of  this  section, 
the  terms  “cancellation”  and 
“termination”  as  used  in  this  section 
and  in  timber  sale  contracts,  permits, 
and  other  such  instruments  6ue 
synonymous  and  may  be  used 
interchangeably. 

(a)  Definitions.  The  following 
definitions  apply  to  the  provisions  of 
this  section. 

(1)  Purchaser  means,  for  the  purpose 
of  this  section,  any  holder  of  a  National 
Forest  System  timber  sale  contract, 
permit,  or  other  such  instrument 
authorizing  the  harvest  of  timber  or 
other  forest  products. 

(2)  Partial  Cancellation  means  the 
elimination  of  one  or  more,  but  not  all, 
of  the  identifiable  harvest  units  from  a 
timber  sale  contract,  permit,  or  other 
such  instrument. 

(3)  Modification  means  the 
elimination  of  a  portion  of.  but  not  all 
of,  an  identifiable  harvest  imit  or  imits 
fix>m  a  timber  sale  contract,  permit,  or 
other  such  instrument. 

(4)  Cancellation  means  the 
termination  of  contract  requirement(s) 
for  the  removfd  of  the  remaining  timber 
or  other  forest  products  from  all  of  the 
identifiable  harvest  units  of  a  timber 
sale  contract,  permit,  or  other  such 
instrument. 

(b)  Cancellation  actions  reserved  to 
the  Chief.  Based  upon  review  of  the 
administrative  record,  the  Chief  of  the 
Forest  Service  shall  cancel  or  partially 
cancel  any  timber  sale  contract,  permit, 
and  other  such  instrument  authorizing 
the  sale  and  harvest  of  trees  or  other 
forest  products  upon  a  determination 
that  one  or  both  of  the  following: 

(1)  Continued  operation  of  the  timber 
sale  contract,  permit,  or  other  such 
instrument  will  result  in  the  violation  of 
a  Federal  statute  or  regulation;  and/or 

(2)  Continued  operation  of  the  timber 
sale  contract,  permit,  or  other  such 
instrument  will  unreasonably  conflict 
with  the  management  of  other  forest 
resources. 

(c)  Other  cancellation  actions.  Based 
upon  review  of  the  administrative 
record,  the  Chief  of  the  Forest  Service, 
or  other  Forest  Service  official  to  whom 
such  authority  is  delegated,  may  cancel 
or  partially  cancel,  timber  sale  contracts, 
permits,  or  other  such  instruments 
authorizing  the  sale  and  harvest  of  trees 
or  other  forest  products  for  any  of  the 
following  reasons: 

(1)  For  material  breach  pr  continued 
violation  of  their  terms. 

(2)  Upon  application  or  with  the 
consent  of  the  purchaser,  for  reasons 
other  than  those  listed  in  this  section, 
when  such  action  is  of  advantage  to  the 


United  States  or  not  prejudicial  to  its 
interests. 

(3)  Upon  application  of  the  purchaser 
or  by  notice  of  the  Forest  Service,  when 
catastrophic  damage  caused  by  forces 
beyond  the  control  of  either  the  *  , 
ptirchaser  or  the  Forest  Service 
materially  diminishes  the  value  of  the 
timber  remaining  to  be  cut  because  of 
substantial  damage  to  the  timber  itself 
or  because  of  physical  change  in  the  sale 
area  or  access  to  the  timber. 

(4)  For  a  conviction  of  a  pvirchaser  for 
violation  of  any  Federal  or  State 
criminal  statute,  when  such  violation  is 
in  any  way  connected  with  obtaining, 
attempting  to  obtain,  selling,  trading,  or 
processing  public  timber,  or  obtaining, 
attempting  to  obtain,  or  performing  a 
public  contract  or  subcontract. 

(5)  Upon  final  agency  or  judicial 
determination  of  a  pmr^aser’s  violation 
of  civil  standards,  orders,  permits,  or 
other  regulations  for  the  protection  of 
environmental  quality  issued  by  a 
Federal  agency.  State  agency,  or 
poUtical  subdivision  thereof,  in  the 
conduct  of  operations  imder  such 
regulations  on  National  Forest  System^ 
land. 

(6)  To  comply  with  a  Federal  court 
order  or  a  court  approved  settlement 
agreement,  regardless  of  whether  the 
sale  is  named  in  such  an  order,  upon 
determination  by  the  Forest  Service  that 
the  order  applies  to  the  conditions . 
existing  on  the  sale. 

(d)  Partial  Cancellation.  Any  timber 
sale  contract,  permit,  or  other  such 
instrument  for  the  sale  or  harvest  of 
timber  or  forest  products  that  contains 
individually  identifiable  harvest  units 
may  be  partially  cancelled  without  the 
Forest  Service  incurring  liability  for 
breach  of  the  entire  contract.  When  a 
timber  sale  is  partially  cancelled,  a 
purchaser  retains  the  duty  to  perform 
the  remaining  portions  of  the  contract, 
unless,  based  upon  evidence  provided, 
by  the  purchaser,  the  Contracting 
Officer  determines  that  it  would  be 
uneconomical  for  the  purchaser  to 
perform  the  remaining  portion  of  the 
contract. 

(e)  Compensation.  (1)  In  the  event  of 
cancellation  or  partial  cancellation  by 
the  Government  of  a  contract,  permit,  or 
other  such  instrument  imder  paragraphs 
(b)  and  (c)  of  this  section,  compensation, 
if  any,  is  to  be  determined  as  follows: 

(i)  If  the  cancellation  or  partial 
cancellation  is  made  pursuant  to 
paragraph  {b)(l),  (b)(2),  or  (c)(6)  of  this 
section,  the  purchaser  may  receive 
compensation  for  out-of-pocket 
expenses,  except  where  the  Forest 
Service  finds  the  purchaser  contributed 
to  the  reason(s)  for  cancellation.  Out-of- 
pocket  expenses  include  only 


unrecovered  costs  arising  from 
acquiring  and  performing  the  contract 
prior  to  cancellation.  Out-of-pocket 
expenses  do  not  include  attorney’s  fees, 
lost  profits,  replacement  cost  of  timber, 
or  any  other  anticipatory  losses  by  the 
purchaser.  All  such  expense  claims 
must  be  submitted,  along  with 
supporting  documentation,  to  the 
Contracting  Officer,  pursuant  to  the 
Contract  Disputes  Act  of  1978  (41  U.S.C. 
605). 

(ii)  If  the  cancellation  or  partial 
cancellation  is  made  pursuant  to 
paragraphs  (c)(1),  (3),  (4),  or  (5)  of  this 
section,  the  purchaser  shall  not  receive 
any  compensation.  . 

(2)  If  the  cancellation  or  partial 
cancellation  by  the  government  is  made 
pursuant  to  paragraph  (c)(2)  of  this 
section,  compensation  to  either  party 
will  be  determined  subject  to  such  terms 
as  may  be  included  in  a  written  mutual 
agreement  between  the  parties. 

§223.116  [Removed] 

4.  Remove  §  223.116  in  its  entirety. 

Dated:  May  3, 1996. 

David  G.  Unger,  * 

Associate  Chief. 

Editiorial  Note:  This  document  was 
received  in  the  Office  of  the  Federal  Register 
on  December  23, 1996. 

(re  Doc.  96-32937  Filed  12-27-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-6671-71 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
Carter  Industrials  site  from  the  National 
Priorities  List;  request  for  comments. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
Region  5  announces  its  intent  to  delete 
the  Carter  Industrials  Site  from  the 
National  Priorities  List  (NPL)  and 
requests  pubUc  comment  on  this  action. 
The  NPL  is  codified  as  Appendix  B  of 
40  CFR  Part  300.  It  is  part  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP), 
which  U.S.  EPA  promulgated  pursuant 
to  Section  105  of  the  Comprehensive 
Environmental  Response, 

Compensation,  and  Liability  Act  of  1980 
(CERCLA)  as  amended,  lliis  action  is 
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being  taken  by  U.S.  EPA,  because  it  has 
been  determined  that  all  responses 
under  CERCLA  have  been  implemented 
and  U.S.  EPA,  in  consultation  ^th  the 
State  of  Michigan,  has  determined  that 
no  further  response  is  appropriate. 
Moreover,  U.S.  EPA  and  the  State  have 
determined  that  remedial  activities 
conducted  at  the  Site  to  date  have  been 
protective  of  public  health,  welfare,  and 
the  environment. 

OATES:  Comments  concerning  the 
proposed  deletion  of  the  Site  from.the 
NPL  may  be  submitted  on  or  before 
January  29, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Rita  Gamer-Davis  (SRJ)  Associate 
Remedial  Project  Manager,  Superfund 
Ehvision,  U.S.  EPA,  Region  5,  77  W. 
Jackson  Blvd.,  Chicago,  IL  60604. 
Comprehensive  information  on  the  site 
is  available  at  U.S.  EPA’s  Region  5  office 
and  at  the  local  information  repository 
located  at:  Detroit  PubKc  Library,  Main* 
Library — Reference  Department,  5201 
Woodward  Avenue,  Detroit,  Michigan. 
Requests  for  copies  of  documents 
should  be  directed  to  the  Region  5 
Docket  Office.  The  address  and  phone 
munber  for  the  Regional  Docket  Officer 
is  Jan  Pfundheller  (H-7J),  U.S.  EPA, 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  353-5821. 

FOR  FURTHER  INFORMIATION  CONTACT:  Rita 
Gamer-Davis  (SRJ)  Associate  Remedial 
Project  Manager,  Superfund  Division, 
U.S.  EPA,  Region  5,  77  W.  Jackson 
Blvd.,  Chicago,  IL  60604,  (312)  886- 
2440  or  Derrick  Kimbrough  (P-19J), 
Office  of  Public  Affairs,  U.S.  EPA, 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
IL  60604,  (312)  886-9749. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

n.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  5  annoimces  its 
intent  to  delete  the  Carter  Industrials 
Site  fiom  the  National  Priorities  List 
(NPL),  which  constitutes  Appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  and  requests  comments  on  the  • 
proposed  deletion.  The  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare  or  the 
environment,  and  maintains  the  NPL  as 
the  list  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substance 
Superfund  Response  Trust  Fund  (Fund). 
Pursuant  to  Se^on  300.425(e)(3)  of  the 


NCP,  (40  CFR  300.425(e)  (3)),  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
the  conditions  at  the  site  warrant  such 
action. 

The  U.S.  EPA  will  accept  comments 
on  this  proposal  for  thirty  (30)  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Section  II  of  this  notice  explains  the 
criteria  for  deleting  sites  from  the  NPL. 
Section  III  discusses  procedures  that 
EPA  is  using  for  this  action.  Section  IV 
discusses  the  history  of  this  site  and 
explains  how  the  site  meets  the  deletion 
criteria. 

Deletion  of  sites  fiom  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual’s  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  U.S.  EPA’s 
right  to  take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  prirposes 
and  to  assist  in  Agency  management. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  the 
Agency  uses  to  delete  Sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  U.S.  EPA  will  consider, 
in  consultation  with  the  State,  whether 
any  of  the  following  criteria  have  been 
met: 

(i)  Responsible  parties  or  other 
persons  have  inmlemented  all 
appropriate  res^nse  actions  required; 
or 

(ii)  All  appropriate  Fimd-financed 
responses  imder  CERCLA  have  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

in.  Deletion  Procedures 

Upon  determination  that  at  least  one 
of  the  criteria  described  in  300.425(e) 
has  been  met,  U.S.  EPA  may  formally 
begin  deletion  procedures  once  the  State 
has  conciured.  This  Federal  Register 
notice,  and  a  concurrent  notice  in  the 
local  newspaper  in  the  vicinity  of  the 
Site,  announce  the  initiation  of  a  30-day 
comment  period.  The  public  is  asked  to 
comment  oh  U.S.  EPA’s  intention  to 
delete  the  Site  from  the  NPL.  All  critical 
documents  needed  to  evaluate  U.S. 
EPA’s  decision  are  included  in  the 
information  repository  and  the  deletion 
docket. 


Upon  completion  of  the  public 
comment  period,  the  U.S.  EPA  Regional 
Office  will  prepare  a  Responsiveness 
Summary  responding  to  each  significant 
conunent  and  any  significant  new  data 
submitted  during  the  comment  period. 
This  document  shall  be  included  in  the 
final  deletion  package.  The  public  is 
welcome  to  contact  the  U.S.  EPA  Region 
5  Office  to  obtain  a  copy  of  this 
responsiveness  siunmary.  If  U.S.  EPA 
ultimately  determines  the  deletion  from 
the  NPL  is  appropriate,  final  notice  of 
deletion  will  be  published  in  the 
Federal  Register  and  the  final  deletion 
package  shdl  be  placed  in  the  local 
information  depository. 

IV.  Basis  for  Intended  Site  Deletion 

The  basis  for  deleting  the  Carter 
Industrials  Site  from  the  NPL  is  that 
actions  taken  first  by  EPA  and  the  State 
of  Michigan  and  then  by  a  group  of 
responsible  parties  have  cleaned  up  the 
Site,  such  that  no  further  response 
actions  eue  appropriate. 

The  Carter  fodustrials  Site  is  located 
at  4690  Humboldt  Street  in  Detroit, 
Michigan.  The  Site  covers  about  3.5 
acres  in  a  mixed  residential  and  light 
industrial  area  near  downtown.  For 
many  years  it  was  used  to  store  and 
salvage  scrap  metal,  including  oil-filled 
electrical  equipment.  During  salvage 
operations,  dielectric  fluids  containing 
PCBs  were  spilled  onto  the  groimd, 
contaminating  site  soils.  Contaminated 
soil  then  spread  into  the  surroimding 
area  via  run-off,  wind-blown  dust,  and 
tracking  of  spilled  materials  wd 
contaminated  soil  by  vehicular  traffic. 

In  May  1986,  the  Michigan 
Department  of  Natural  Resources 
(MDNR)  took  soil  samples  at  the  Site, 
revealing  high  levels  of  PCB 
contamination.  On  Jime  4, 1986,  MDNR 
referred  the  Site  to  the  Emergency 
Response  Program  of  the  U.S.  EPA 
(Region  5).  On  June  6, 1986,  U.S.  EPA 
began  to  remove  PCB  contamination 
from  residential  areas  bordering  the  Site 
and  to  consolidate  it  on  the  Carter 
Industrials  property.  Contaminated  soil 
was  placed  in  piles  which  were  then 
maintained  so  as  to  prevent  any  further 
exposiue  to  PCBs  while  EPA  considered 
options  for  a  jpermanent  remedy. 

On  March  31, 1989,  EPA  listed  the 
Site  on  the  NPL.  On  September  19, 

1991,  EPA  issued  a  Record  of  Decision 
(ROD),  selecting  low-temperature 
thermal  desorption  as  the  remedy.  The 
ROD  called  for  a  desorption  imit  to  be 
constructed  on-site  through  which 
contaminated  soil  would  have  been 
treated  and  contamination  removed. 
Treated  soil  that  did  not  meet  stipulated 
cleanup  levels  was  to  have  been  placed 
in  a  landfill  constructed  on  the  Carter 
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property.  In  September,  1992, 14 
poteiiti^ly  responsible  parties  (“the 
Carter  Group”)  signed  a  consent  decree 
under  which  they  agreed  to  implement 
the  remedy  EPA  selected. 

On  February  28. 1995,  EPA  amended 
the  Record  of  Decision  to  change  the 
remedy  from  the  low-temperature 
thermal  desorption  of  PCBs  to  ofl-site 
disposal.  The  major  components  of  the 
amended  remedy  included:  (1) 
Excavation  of  soil  on  the  Carter  Site  and 
from  designated  properties  in  the 
neighborhood  near  the  Site  containing 
one  part  per  million  (ppm)  or  more 
PCBs.  (2)  Demolition  of  contaminated 
buildings  qn  the  Site.  (3)  Disposal  of 
contaminated  soil  and  debris  at  an 
approved  permitted,  ofr-site  landfill.  (4) 
Stabilization  of  material  containing  high 
concentrations  of  lead  prior  to  disposal. 
(5)  Air  monitoring  and  dust  suppression 
during  remedial  activities.  (6)  Removal 
of  underground  storage  tanks  and  their 
contents  from  the  Site  in  accordance 
with  Michigan  regulations.  (7) 
Restoration  of  areas  where  demolition  or 
excavation  took  place.  (8)  Maintenance 
of  all  existing  site  safety  measures, 
including  fence,  security  guards, 
operation  and  maintenance  of  surface 
water  runoff  collection  and  treatment 
system  during  remedial  activities. 

The  Carter  Group  began 
implementation  of  the  amended  remedy 
on  August  1, 1995,  and  completed  work 
on  Jime  21. 1996.  Contaminated 
material  from  the  Carter  Site  was 
shipped  to  the  Model  City  Landfill  in 
Mcdel  City,  New  York — an  EPA- 
approved  landfill  with  a  permit  to 
handle  PCBs.  In  addition  to  completing 
the  work  required  under  the  amended 
Record  of  D^ision,  the  Carter  Group 
also  cleaned  out  sewer  lines  where  PCB 
contamination  from  the  Carter  Site  may 
have  collectedrThis  action  ensured  that 
sewer-line  sludge  containing  PCBs 
would  not  be  washed  into  the  Detroit 
River,  with  resulting  harm  to  hviman 
health  or  the  environment. 

EPA,  with  the  concurrence  of  the 
State  of  Michigan,  has  determined  tliat 
all  appropriate  responses  under 
CERCLA  at  the  Carter  Industries 
Superfund  Site  have  been  completed,, 
and  no  further  CERCLA  response  is 
appropriate  in  prder  to  provide 
protection  of  human  health  and  the 
environment.  Therefore,  EPA  proposes 
to  delete  the  site  from  the  NPL. 

Dated:  December  18, 1996. 

David  A.  Ullrich, 

Acting  Regiona}  Administrator,  U.S.  EPA, 
Region  5. 

IFR  Doc.  96-32975  Filed  12-27-96;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

42  CFR  Chapter  IV 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Chapter  XXV 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Chapter  I 

Health  Insurance  Portability 

AGENCY:  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration;  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration;  and  Department  of  the 
Treasury,  Office  of  Tax  Policy  and 
Internal  Revenue  Service  (the  Agencies). 
ACTION:  Solicitation  of  comments. 

SUMMARY:  The  Agencies  have  received 
comments  from  the  public  on  a  number 
of  issues  arising  imder  the  portability, 
access,  and  renewability  provisions  of 
the  Health  Insurance  Portability  and 
Accoimtability  Act  of  1996.  Further 
comments  bom  the  public  are  welcome. 
DATES:  The  Agencies  have  requested 
that  comments  be  submitted  on  or 
before  February  3, 1997. 

ADDRESSES:  For  convenience,  written 
comments  should  be  submitted  vidth  a 
signed  original  and  3  copies  to  the 
Health  Care  Financing  Administration 
(HCFA)  at  the  address  specified  below. 
HCFA  will  provide  copies  to  each  of  the 
Agencies  for  their  consideration.  All 
comments  will  be  available  for-public 
inspection  and  copying  in  their  entirety. 
Health  Care  Financing  Administration, 
Department  of  Health  and  Human 
Services,  Attention:  BPD-886-N,  P.O. 
Box  26688,  Baltimore,  Maryland 
21207 

If  you  prefer,  you  may  deliver  your 
written  conunents  (1  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  Humphrey 
Building,  200  ^dependence  Avenue, 
SW.,  Washington,  D.C.  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  Maryland 
21244-1850 

Alternatively,  conunents  may  be 
submitted  electronically  via  the  HCFA 
e-mail  address  at:  iritf@fhcfa.gov. 
Because  of  staffing  and  resource 


limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
conunenting,  please  refer  to  file  code 
BPD-BOB-J'I.  Conunents  received  timely 
will  be  available  for  public  inspection  as 
they  are  received,  generally  be^nning 
approximately  3  weeks  after  publication 
of  a  doaunent,  in  Room  309-^  of  the 
Department  of  Health  and  Human 
Services  offices  at  200  Independence 
Avenue,  SW.,  Washington,  DC,  on 
Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (phone  (202) 
690-7890). 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Long,  Health  Care  Financing 
Administration,  at  410-786-0970  (not  a 
toll-free  number);  Diane  Pedulla, 
Department  of  Labor,  Office  of  the 
Solicitor,  Plan  Benefits  Seciuity 
Division,  at  202-219-4597  (not  a  toll- 
free  munber);  or  Russ  Weinheimer, 
Internal  Revenue  Service,  at  202-622- 
4695  (not  a  toll-free  munber). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Health  Insvuance  Portability  and 
Accountability  Act  of  1996  (HIPAA)  was 
enacted  on  August  21, 1996  (Public  Law 
104-191).  HIPAA  amended  the  Public 
Health  Service  Act  (PHSA),  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA),  and  the  Internal 
Revenue  Code  of  1986  (Cede)  to  provide 
for,  among  other  things,  improved 
portability  and  continuity  of  health 
insurance  coverage  in  the  group  and  the 
individual  insvuance  markets,  including 
group  health  plan  coverage  provided  in 
connection  with  employment.  Health 
coverage  is  regulated  in  part  by  the 
Federal  government,  under  the  PHSA, 
ERISA,  the  Code,  and  other  Federal 
provisions,  and  in  part  by  the  States. 

The  portabiUty,  access,  and 
renewability  provisions  of  HIPAA  are 
set  forth  in  TiUe  XXVfi  of  the  PHSA. 
Part  7  of  Subtitle  B  of  Title  I  of  ERISA, 
and  Subtitle  K  of  the  Code  (referred  to 
T)elow  as  the  HIPAA  portability 
provisions).  The  HIPAA  portability 
provisions  are  designed  to  improve  the 
availability  and  portability  of  health 
insvuance  coverage  by  limiting 
exclusions  for  preexisting  conditions 
and  providing  credit  for  prior  coverage, 
guaranteeing  availability  of  health 
coverage  for  small  employers, 
prohibiting  discrimination  against 
employees  and  dependents  based  on 
health  status,  and  guaranteeing 
renewability  of  health  coverage  for 
employers  and  individuals.  The  HIPAA 
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portability  provisions  also  include  rules 
for  the  group  and  individual  insurance 
markets  that  gviarantee  access  to 
individual  coverage  for  people  who  lose 
their  group  coverage.  These  provisions 
also  set  forth  requirements  imposed  on 
health  insurance  issuers. 

Sections  101(g)(4),  102(c)(4),  and 
401(c)(4)  of  HIPAA  provide  that  the 
Secretaries  of  Health  and  Human 
Services,  Labor,  and  Treasury  shall  each 
issue,  not  later  than  April  1, 1997,  such 
regulations  as  may  be  necessary  to  carry 
out  these  provisions.  The  Agencies  have 
been  working  actively  to  develop  these 
regulations. 

Comments 

Comments  have  been  received  from 
the  public  on  a  number  of  issues  arising 
under  the  HIPAA  portability  provisions. 
The  purpose  of  this  announcement  is  to 
advise  the  public  that  further  comments 
on  all  issues  under  the  HIPAA 
portability  provisions  are  welcome  in 
order  that  comments  may  be  taken  into 
account,  to  the  extent  practicable,  before 
April  1, 1997. 

In  particular,  in  response  to  questions 
already  received,  the  Agencies  are 
considering  whether  to  include  in  the 
regulations  a  model  certification  that 
generally  could  be  used  to  certify  an 
individual’s  period  of  creditable 
coverage.  Under  sections  2701(e)(1)  and 
2743  of  the  PHSA,  section  701(e)(1)  of 
ERISA,  and  section  9801(e)(1)  of  the 
Code,  a  certification  of  creditable 
coverage  is  required  to  be  provided  on 
certain  occasions,  such  as  when  an 
individual  loses  coverage.  The  model 
certification  might  include  information 
identifying  the  parties  involved, 
whether  the  individual  has  at  least  18 
months  of  coverage  under  the  plan 
without  a  63-day  break,  and,  if  not,  the 
start  and  end  dates  of  coverage  periods 
(and  any  related  waiting  period),  but  not 
information  about  the  particular  benefits 
provided  imder  the  plan.  (Under  this 
approach,  information  about  the 
particular  benefits  provided  imder  a 
plan  would  have  to  be  furnished  only  in 
the  event  that  another  plan  or  issuer, 
after  receiving  the  model  certification, 
requests  additional  information  under 
section  2701(e)(2)  of  the  PHSA,  section 
701(e)(2)  of  ERISA,  and  section 
9801(e)(2)  of  the  Code.)  Comments  are 
invited  on  whether  a  model  certification 
of  an  individual’s  period  of  creditable 
coverage  would  be  helpful. 


Signed  at  Washington,  DC  this  24th  day  of 
December  1996. 

Brace  Vladeck, 

Administmtor,  Health  Care  Financing 
Administration,  Department  of  Health  and 
Human  Sendees. 

Robert  J.  Doyle, 

Director,  Office  of  Regulations  and 
Interpretations,  J^nsion  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

J.  Mark  Iwry, 

Associate  Chief  Counsel,  Office  of  Tax  Policy, 
Department  of  the  Treasury. 

Sarah  Hall  Ingram, 

Associate  Chief  Counsel,  (Employee  Benefits 
and  Exempt  Organizations),  Internal  Revenue 
Service,  Eiepartment  of  the  Treasury. 

[FR  Doc.  96-33293  Filed  12-27-96;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  5  and  90 

[ET  Docket  No.  86-256;  FCC  96-475] 

Revision  of  the  Experimentai  Radio 
Service  Reguiations 

agency:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  By  this  Notice  of  Proposed 
Rule  Making  (Notice)  the  Commission 
proposes  to  revise  the  Experimental 
Raifio  Service  (ERS)  rules  in  order  to 
promote  technical  iimovation  and  new « 
services  by  encouraging  experiments; 
ensure  that  experimental  licenses  do  not 
result  in  abuse  of  the  Commission’s 
processes;  and  reorganize  the  Part  5 
regulatory  structure,  including 
eliminating  unnecessary  and 
burdensome  experimental  regulations. 
The  proposed  action  should  encourage 
experimentation,  remove  uimecessary 
regulatory  burdens  upon  ERS 
applicants,  and  prohibit  abuses  of  the 
ERS  processes. 

DATES:  Comqients  must  be  filed  on  or 
before  February  10, 1997,  and  reply 
•  comments  February  28, 1997.  Written 
comments  by  the  public  on  the 
proposed  and/or  modified  information 
collections  are  due  February  10, 1997. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(0MB)  on  the  proposed  and/or  moffified 
information  collections  bn  or  before 
February  28, 1997. 

ADDRESSES:  Comments  and  reply 
conunents  should  be  sent  to  the  Office 
of  Secretary,  Federal  Communications 
Commission,  Washington,  D.C  20554. 

In  addition  to  filing  comments  with  the 
Secretary,  a  copy  of  any  comments  on 


the  information  collections  contained 
herein  should  be  submitted  to  Dorothy 
Conway,  Federal  Communications 
Conunission,  Room  234, 1919  M  Street, 
N.W.  Washington,  D.C.  20554,  or  via  the 
Internet  to  dconway@fcc.gov,  and  to 
Timothy  Fain,  OMB  Desk  Officer,  10236 
NEOB,  725— 17th  Street,  N.W:, 
Washington,  D.C.  20503  or  via  the 
Internet  to  fain— t@al.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Derenge  at  (202)  418-2451  or 
Rodney  Small  at  (202)  418-2452. 

Internet:  tderenge@fcc.gov  or 
rsmall@fcc.gov.  Office  of  Engineering 
and  Technology,  Federal 
Communications  Commission,  For 
additional  information  concerning  the 
information  collections  contained  in 
this  Notice!  should  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Proposed  Rule  Making,  ET  Docket  96- 
256,  FCC  96-475,  adopted  December  13, 
1996,  and  released  December  20, 1996. 
The  item  proposes  to:  permit  longer 
license  terms;  permit  blanket  licensing 
of  related  multiple  experiments  by  a 
single  entity  and  of  fixed  and  mobile 
stations  that  are  part  of  the  same 
experiment,  and  permit  electronic  filing 
of  experimental  applications;  encourage 
student  experitnents  by  issuing  licenses 
to  schools,  as  well  as  to  individual 
students,  and  by  permitting  use  of 
additional  frequencies;  modify  the  rules 
regarding  special  tempor^ 
authori2»tions  (STAs)  to  encourage 
temporary  experimental  demonstrations 
and  experiments  at  trade  shows,  while 
limiting  STAs  to  single  short-term,  non¬ 
renewable  authorizations;  limit  the  size 
and  scope  of  each  market  study  on -a 
case-by-case  basis,  and  immediately 
terminate  any  such  study  that  the 
Conunission  determines  to  be  in  excess 
of  this  size  and  scope;  and  consolidate 
and  reorganize  the  experimental  rules 
structure. 

This  Notice  contains  proposed  or 
modified  information  collections  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  No.  104-13.  It  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3507(d)  of  the 
PRA.  OMB,  the  general  public,  and 
other  Federal  agencies  are  invited  to 
comment  on  the  proposed  or  modified 
information  collections  contained  in 
this  proceeding. 

The  full  text  of  this  Commission 
decision,  including  the  proposed  rules 
appendix,  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
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(Room  239),  1919  M  Street,  N.W., 
Washington,  D.C.,  and  also  may  be 
puichas^  from  the  Commission’s  ' 
duplication  contractor.  International 
Transcription  Service,  (202)  857-3800, 
2100  M  Street.  N.W.,  Suite  140, 
Washington,  D.C.  20037. 

Summary  of  Notice 

1.  By  this  action,  we  propose  to  revise 
Part  5  of  om  rules,  which  governs  the 
Experimental  Radio  Service  (ERS).  We 
take  this  action  to  promote  technical 
innovation  and  new  services  by 
encouraging  experiments;  ensure  that 
experimental  licenses  do  not  result  in 
abuse  of  our  processes;  eliminate 
unnecessary  and  burdensome 
experimented  regulations;  and  protect 
public  safety  fi^uencies.  ’ 

2.  Experimental  licenses  are  currently 
granted  for  two  years.  We  believe  that  it 
may  be  beneficial  to  certain  segments  of 
the  communications  industry — in 
particular  comp^es  which  desire  to 
conduct  experiments  that  involve 
ongoing  research  and  development  to 
provide  for  a  longer  license  period.  We 
believe  that  permitting  such  entities  to 
obtain  long-term  experimental  licenses 
may  encourage  them  to  conduct  long¬ 
term  research  and  development.  Long¬ 
term  licenses  will  decrease  the 
regulatory  burden  on  oiir  licensees  and 
on  our  staff  which  processes  renewal 
applications.  Therefore,  we  request 
comment  on  the  establishment  of  a  new 
class  of  experimental  license,  with  a 
five-year  term,  to  support  long-term 
operations.  This  additional  option 
would  give  applicants  the  flexibility  to 
apply  for  either  a  two-year  or  five-year 
license,  depending  on  their  needs.  We 
request  comment  specifically  on  the 
appropriate  length  for  such  em  extended 
license  period.  We  also  request 
comment  on  whether  this  new  class  of 
experimental  license  should  be  limited 
to  certain  parties,  such  as  those 
involved  in  long-term  product 
development,  or  whether  any  applicant 
should  be  penqitted  to  apply  for  an 
extended  license  as  long  as  it  provides 
sufficient  justification. 

3.  We  propose  to  permit  blanket 
licensing  of  related  multiple 
experiments  by  a  single  entity  and  of 
fixed  and  mobile  stations  that  are  part 
of  the  same  experiment.  Currently,  we 
require  a  separate  application  for  fixed 
and  mobile  stations;  and,  under  normal 
circmnstances,  separate  licenses  for 
each  phase  of  an  experimental  program. 
However,  many  experimental  projects 
involve  a  system  containing  several 
fixed  stations  or  combinations  of  fixed 
and  mobile  stations,  or  involve  at  least 
loosely-related  experiments.  Requiring 
separate  applications  for  the 


components  of  the  experimental 
systems  or  the  different  experiments  in 
these  cases  is  a  disincentive  to  the  filing 
of  applications  and  is  burdensome  to 
the  public  and  to  our  staff. 

4.  We  also  propose  to  permit 
electronic  filing  of  experimental 
applications.  Chu’  Part  5  rules  currently 
do  not  acconunodate  electronic  filing  of 
experimental  applications.  Accordingly, 
we  propose  to  create  a  new  section  to 
permit  our  Office  of  Engineering  and 
Technology  to  accept  electronic 
signatiires.  We  request  comment  on  this 
proposal  and  on  further  steps  that 
would  facilitate  the  electronic  filing  of 
experimental  applications. 

5.  We  also  propose  to  encourage 
student  experiments  by  issuing  licenses 
to  schools,  as  well  as  to  individual 
students,  and  by  permitting  use  of 
additional  frequencies.  We  believe  that 
if  there  is  an  ongoing  experimental  radio 
program  at  a  school,  students  would  be 
more  likely  to  become  involved  than  if 
they  are  required  to  apply  for  an 
individual  license.  We  also  propose  to 
modify  the  frequency  bands  used  for 
student  authorizations.  The  2483.5— 
2500  MHz  band  is  part  of  the  currently 
authorized  2450-2500  MHz  band  that  is 
used  for  student  experimental  use,  but 
the  2483.5-2500  MHz  band  is  no  longer 
normally  assigned  for  experimental  use 
of  any  kind  because  of  the  need  to 
protect  satellite  allocations  in  that  band. 
Therefore,  we  propose  to  delete  the 
2483.5—2500  Kfflz  band  fiom  the  set  of 
fiuquencies  designated  for  student 
authorizations,  and  replace  it  with  two 
bands  that  will  provide  far  greater 
bwdwidth.  Specifically,  we  propose  to 
provide  the  new  bemds  2402-2450  MHz 
and  10.00-10.50  GHz  for  such  use.  We 
request  comment  on  whether  student 
experiments  can  be  accommodated  in 
the  2402-2450  MHz  and  10.00-10.50 
GHz  bands  without  causing  harmful 
interference  to  existing  users. 
Additionally,  we  request  comment  on 
whether  the  5725—5825  MHz  band 
should  be  made  available  for  student 
authorizations.  The  5725-5825  MHz 
band  would  provide  an  additional 
option  for  student  experimentation; 
however,  we  note  that  the  band  is 
currently  imder  consideration  for 
imlicensed  National  Information 
Infrastructine  (U-NII)  devices,  which 
are  intended  to  provide  wireless 
wideband  networking  options  to  the 
public  including  schools,  libreuies,  and 
health  care  faciUties.  If  these  U-NII 
devices  achieve  a  high  level  of 
deployment  in  schools,  there  could 
eventually  be  a  conflict  between  U-NII 
and  student  use  of  this  band. 

6.  We  also  encourage  special 
temporary  authorizations  (STAs)  by 


making  them  independent  of  other 
experimental  licenses  and  by  expediting 
processing  of  STAs  where 
circumstances  warrant;  Currently,  our 
rules  require  that  an  applicant  for  an 
STA  already  have  an  experimental 
license  prior  to  receiving  an  STA. 
However,  it  has  been  our  experience 
that  in  many  instances  entities  that  have 
requirements  for  an  STA  do  not  have  an 
experimental  license  and  that  the  need 
for  an  STA  is  independent  of  the  need 
for  such  a  license.  Accordingly,  we 
believe  that  om  current  rules  discourage 
some  entities  from  obtaining  STAs. 
Further,  our  currmit  rules  do  not 
contemplate  expedited  processing  of 
STA  applications,  even  though  in  some 
circumstances  the  need  for  an  STA  may 
arise  imexpectedly.  Therefore,  we 
propose  to  modify  the  rules  to  remove 
the  requirement  that  an  applicant  have 
an  experimental  license  Iwfore  applying 
for  an  STA,  and  further  propose  to 
include  a  provision  for  preferential 
processing  of  STA  applications  in  cases 
in  which  an  applicant  sets  forth 
compelling  reasons  why  such  an 
authorization  must  be  granted 
expeditiously. 

7.  Additionally,  we  propose  to  limit 
the  size  and  scope  of  each  niarket  study 
on  a  case-by-case  basis,  and  to 
immediately  terminate  any  such  study 
that  we  determine  to  be  in  excess  of  this 
size  and  scope.  During  the  last  several 
years,  a  number  of  parties  have  obtained 
experimental  licenses  in  order  to 
imdertake  market  studies  of  new 
services.  In  1983,  when  we  last 
reviewed  our  experimental  rules,  we 
believed  that  limited  market 
experiments  would  provide  us  with 
significant  useful  information- about  the 
viability  of  new  products  in  the 
marketplace.  While  this  has  proven  to 
be  the  case  in  a  number  of  instances,  in 
other  instances  our  processes  have  been 
abused  by  companies  attempting  to 
establish  commercial  businesses  under 
the  guise  of  experimental  licenses.  We 
note  that  the  purpose  of  limited  market 
studies  is  to  obtain  information  about 
the  viability  of  new  products  in  the 
marketplace,  and  not  to  circumvent  om 
normal  licensing  processes. 
Accordingly,  we  propose  that  as  a 
condition  of  granting  such 
authorizations,  licensees  must  limit  the 
size  and  sco{>e  of  each  study.  We  shall 
determine  the  appropriate  limits  for 
market  studies  on  a  case-by-case  basis 
.  and  terminate  any  such  study  that 
exceeds  these  limits.  An  applicant 
desiring  to  perform  a  limited  market 
study  would  be  expected  to  submit  a 
narrative  describing  in  detail  the 
proposed  study  and  its  objectives. 
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8.  We  further  propose  to  limit  STAs 
to  single  short-term,  non-renewable 
authorizations.  While  STAs  are  granted 
for  a  period  of  no  more  than  six  months, 
some  licensees  have  repeatedly  sought 
to  extend  the  same  STA.  This  process 
has  been  wasteful  of  our  resources.  We 
realize  that  imforeseen  delays  can  in 
some  instances  cause  a  planned  short 
term  experimental  project  to  exceed  six 
months,  but  we  believe  that  some  action 
is  necessary  in  order  to  reduce  the 
administrative  and  paperwork  burden 
and  to  prevent  abuse  of  our  STA 
process.  Accordingly,  we  propose  to  add 
language  to  our  rules  stating  Uiat  in  the 
absence  of  extenuating  circumstances 
no  extensions  of  STAs  will  be  granted. 

9.  We  also  propose  to  eliminate  the 
requirement  that  experimental  licensees 
contact  our  Compliance  and  Information 
Bureau  (CIB)  before  commencing 
operation.  This  notification  requirement 
was  intended  to  assist  us  in 
investigating  any  instances  of  reported 
interference.  However,  it  has  been  our 
experience  that  experimental  operations 
have  rarely  resulted  in  interference 
complaints.  Further,  improvements  in 
our  experimental  license  database  have 
made  it  easier  for  our  staff  to  identify 
the  cause  of  any  interference  problem 
that  may  arise.  Finally,  in  cases  in 
which  there  is  a  reasonable  chance  of 
interference,  we  can  place  a  condition 
on  the  license  requiring  that  the  licensee 
notify  our  Experimental  Licensing 
Branch  (ELB)  prior  to  commencement  of 
the  operation.  Accordingly,  we  believe 
that  the  existing  notification 
requirements  are  imnecessary  and 
propose  to  delete  them.  However,  we 
request  comment  on  this  proposal  and 
whether  the  removal  of  these 
requirements  could  result  in  the 
potential  for  increased  interference  from 
experimental  operations. 

10.  We  further  propose  to  eliminate 
rules  that  specify  that  a  construction 
permit  be  obtained  in  conjimction  with 
an  experimental  license  and  that 
expiration  dates  of  experimental 
licenses  be  distributed  over  the  12 
calendar  months.  For  a  number  of  years, 
we  have  accepted  a  combined 
application  for  construction  permit  and 
license  to  operate  an  experimental 
station  and  have  issued  only  one 
instrument  of  authority  for  the  ERS.  As 
a  matter  of  administrative  convenience 
and  clarification,  we  propose  to  remove 
all  references  to  obtaining  a 
construction  permit  for  experimental 
authorizations.  Further,  we  propose  to 
delete  the  rules  that  specify  that  the 
expiration  dates  of  experimental 
licenses  will  be  distributed  over  the 
twelve  calendar  months,  in  accordance 
with  the  alphabetical  distribution  of  the 


names  of  the  licensees.  Our  experience 
has  been  that  the  constant  flow  of 
applications  results  in  an  acceptable 
distribution  of  license  appUcations.  and 
for  several  years  it  has  been  our 
standard  operating  practice  to  issue  a 
license  for  a  two-year  period  firom  the 
date  of  grant  and  to  act  on  any  renewal 
requests  upon  expiration  of  this  period. 
Implementation  of  a  5-year 
experimental  license  also  will 
substantially  facilitate  the  renewal 
process. 

11.  We  also  propose  to  add  language 
to  Part  5  to  ensure  that  experiments 
avoid  public  safety  frequencies  and 
propose  to  consolidate  and  reorganize 
the  rules.  Specifically,  we  propose  to 
transfer  wildlife  and  ocean  buoy 
tracking  operations  fi'om  Part  5  to  Part 
90,  and  solicit  comment  on  transferring 
rules  governing  broadcasting 
experiments  that  are  not  directed 
toward  improvement  of  the  technical 
pheises  of  operation  and  service  of 
licensed  broadcast  stations  from  Part  74 
to  Part  5.  Currently,  Section  5.108 
governs  wildlife  and  ocean  buoy 
tracking  operations  in  the  40.66-40.70 
MHz  and  216-220  MHz  bands  for  the 
■tracking  of,  and  telemetry  of  scientific 
data  from,  such  operations.  These 
operations  were  originally  placed  imder 
Part  5  because  there  was  no  other 
appropriate  rule  section  to 
accommodate  them.  Recently,  however, 
the  Commission  has  established  the 
Location  tmd  Monitoring  Service  imder 
Part  90,  which  provides  for  regular 
licensing  of  racQo  tracking  functions. 
Additionally,  the  Commission  recently 
established  under  Part  90  the  Low 
Power  Radio  Service  in  the  216-21 7 
MHz  band  that  includes,  among  other 
things,  tracking  of  stolen  goods. 
Accordingly,  we  believe  that  wildlife 
and  ocean  buoy  tracking  operations 
would  now  be  more  appropriately 
governed  as  Part  90  services,  and  we  so 
propose  herein  to  recategorize  them. 
However,  we  note  that  Part  90  has  more 
specific  eligibility  requirements  than 
Part  5.  While  we  do  not  believe  that 
transferring  wildlife  and  ocean  buoy 
tracking  operations  would  create  a 
situation  where  an  entity  qualified 
under  Part  5  would  be  ineligible  under 
Part  90,  we  request  comment  on  this 
issue. 

12.  In  addition,  our  Experimental 
License  Branch  has  also  received  a 
number  of  applications  for  use  of 
broadcast  fibquencies  by  experimented 
operations  of  a  broadcast  nature. 
Currently,  such  experiments  are 
accommodated  under  our  Auxiliary 
Broadcasting  rules,  Peirt  74,  and  not  Part 
5.  We  believe  that  a  consolidation  of  all 
experimental  rule  subparts  into  Part  5 


may  be  desirable  to  eliminate 
redundancy,  any  confusioil  created  by 
having  separate  bodies  of  experimental 
rules,  and  to  increase  the  efficiency  of 
the  Commission’s  processes. 

Accordingly,  we  solicit  comment  on 
transferring  Subpart  A  of  Part  74 — 
Experimental  Broadcast  Operations — ^to 
Part  5.  We  request  comment  on  whether 
such  a  change  is  desirable  and,  if  so,  on 
whether  Subpart  A  of  Part  74  should  be 
made  a  separate  subpart  of  Part  5  or 
fully  integrated  with  the  proposed  three 
subparts  of  Part  5. 

Initial  Regulatory  Flexibility  Analysis 

13.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act,*  the 
Commission  has  prepared  an  Initial 
Flexibility  Analysis  (IRFA)  of  the 
expected  significant  economic  impact 
on  small  entities  by  the  policies  and 
rules  proposed  in  this  Notice  of 
Proposed  Rule  Making  (Notice)  to 
“Amendment  of  Part  5  of  the 
Commission’s  Rules  to  Revise  the 
Experimental  Radio  Service 
Regulations.”  Written  public  comments 
are  requested  on  the  IRFA.  Comments 
must  be  identified  in  response  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
for  comments  on  the  Notice  provided  in 
paragraph  26.  The  Secretary  shall  send 
a  copy  of  this  Notice,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act. 

14.  Need  for  and  Objectives  of  the 
Proposed  Rule.  We  beheve  that  the 
Experimental  Radio  Service  (ERS)  rules 
have  become  outdated  and  must  change 
to  keep  pace  with  an  evolving 
telecommunications  industry.  The 
competitive  and  rapidly  developing 
telecommunications  market  has 
demonstrated  the  increased  importance 

-and  the  usefulness  of  the  ERS.  The  ERS 
continues  to  be  utilized  to  foster 
development  of  new  service  concepts 
and  technologies  that  stimulate 
economic  growth,  create  new  jobs,  and 
increase  spectrum  utilization  and 
efficiency.  The  ERS  rules  were  last 
updated  in  1983  and  contain  obsolete 
practices  and  unnecessary  regulations. 
We  propose  to  modernize  the  ERS  and 
improve  the  experimental  licensing 
process  by  encouraging  experiments  and 
streamlining  and  updating  Part  5  of  the 
rules.  Additionally,  the  proposals  would 
eliminate  outdated  and  cumbersome 
regulatory  requirements  and 
unnecessary  paperwork. 

15.  Legal  Basis.  The  proposed  action 
is  authorized  by  Sections  4(i),  303(c), 
303(f),  303(g)  and  303(r)  of  the 


'5U.S.C.  §603. 
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Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i), 
303(c),  303(f),  303(g)  and  303(r).  These 
provisions  authorize  the  Commission  to 
malee  such  rules  and  regulations  as  may 
be  necessary  to  encourage  more  effective 
use  of  radio  in  the  public  interest. 

16.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rules  Will  Apply.  For 
pmposes  of  this  Notice,  the  RFA  defines 
a  “small  business”  to  be  the  same  as  a 
“small  business  concern”  imder  the 
Small  Business  Act ,  15  U.S.C.  §  632, 
unless  the  Commission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.^  Under  the 
SBA,  a  “small  business  concern”  is  one 
that:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
individual  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

17.  The  Conunission  has  not 
developed  a  definition  of  small  entities 
^plicable  to  experimental  licensees. 
Inerefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
Small  Business  Administration  (SBA) 
rules  applicable  to  radiotelephone 
companies.  SBA  has  defined  a  small 
business  for  Standard  Industrial 
Classification  (SIC)  category  4812 
(Radiotelephone  Commvmications)  to  be 
small  entities  when  they  have  fewer 
than  1500  employees.'* 

18.  The  Commission  processes 
approximately  1,000  applications  a  year 
for  experimental  radio  operations. 

About  half  of  these  are  renewals  and  the 
other  half  are  for  new  licenses.  The 
majority  of  experimental  licenses  are 
issued  to  companies  such  as  Motorola 
and  Department  of  Defense  contractors 
such  as  Northrop,  Lockheed  and  Martin 
Marietta.  Businesses  such  as  these  may 
have  as  many  as  200  licenses  at  one 
time.  The  majority  of  these  applications, 
70  percent,  are  from  entities  such  as 
these.  Given  this  fact,  the  remaining  30 
percent  of  applications,  we  assume,  for 
purposes  of  our  evaluations  in  the  IRFA, 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

19.  Description  of  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements.  Our 
proposals  are  inttoded  to  decrease  the 
regulatory  burden  on  all  experimental 
license  applicants,  including  small 
entities.  For  example,  we  propose  to 
permit  applicants  the  option  of  applying 
for  a  five-year  experimental  license,  in 


2  See  5  U.S.C.  $  601(3]  (incorporating  by  reference 
the  definition  of  “small  business  concern”  in  5 
U.S.e.$832). 
si5U.S.C§632. 

*  13  CFJl.  S  121.201  Standard  Industrial 
Classification  (SIC)  Code  4812. 


addition  to  maintaining  the  current  two- 
year  license.  We  anticipate  that  a  longer 
term  license  would  reduce  the  number 
of  renewal  applications,  and  thereby 
decrease  the  regulatory  burden.  We  are 
also  proposing  to  remove  an 
unnecessary  requirement  that  STA 
applicants  hold  experimental  licenses, 
and  are  clarifying  the  STA  rules.  We  are 
also  proposing  to  replace  existing 
Sections  5.55(a)  and  5.55(b)  of  our  rules 
with  a  single  provision  that  would  allow 
an  applicant  to  apply  for  all  of  the 
stations  in  its  experimental  system, 
including  fixed  stations  and  associated 
mobile  units,  on  one  experimental 
license  application;  and  simileurly  to 
modify  Section  5.62  to  permit  the  filing 
of  only  a  single  application  for  multiple 
experiments,  when  doing  so  would  Ira 
appropriate  for  the  proposed  project. 
Additionally,  this  action  proposes  to 
increase  the  opportvmities  for  students 
to  obtain  experimental  authorizations, 
proposes  to  remove  requirements  that 
certain  licensees  notify  the  FCC’s  field 
offices  prior  to  commencing  operations, 
and  proposes  to  eliminate  obsolete 
rules.  These  changes  should  have  a 
positive  effect  on  small  entities; 
however,  we  are  imable  to  quantify  all 
potential  efiects  on  such  entities.  We 
invite  specific  comments  on  tlus  point 
by  interested  parties. 

20.  Significant  Alternatives 
Minimizing  the  Impact  on  Small  Entities 
and  Consistent  with  the  Stated 
Objectives.  We  believe  that  our 
proposed  actions  to  revise  our  ERS  rules 
will  eliminate  unnecessary  and 
burdensome  regulations  for  small 
entities.  Section  303(g)  of  the 
Ckunmunications  Act  of  1934,  as 
amended,  charges  the  Commission  with 
encouraging  the  larger  and  more 
effective  use  of  radio  in  the  public 
interest.  We  have  considered  the 
alternative  of  not  making  the  proposed 
revisions;  however,  we  believe  that 
would  not  serve  the  public  interest  and 
would  continue  to  place  an  unnecessary 
burden  on  licensees.  We  solicit 
comment  on  specific  alternatives  to  the 
proposed  rule  changes  listed  in  the 
Notice.  Some  or  all  of  the  proposals  may 
be  adopted  or  altered  in  future  actions 
in  thi.s  proceeding. 

21.  Federal  Rules  That  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rule:  None. 

22.  Paperwork  Reduction  Act.  This 
Notice  contains  either  a  proposed  or 
modified  information  collection.  The 
Commission,  as  part  of  its  continviing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Memagement  and  Budget  (OMB)  to 
comment  on  the  information  collections 
contained  in  this  Notice,  as  required  by 


the  Paperwork  Reduction  Act  of  1995, 
Pubfic  Law  No,  104-13.  Public  and 
agency  comments  are  due  at  the  same 
time  as  other  comments  on  the  Notice; 
OMB  comments  are  due  February  28, 
1997.  Comments  should  address:  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Commission’s 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  bvirden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OMB  Approval  Number:  N/A. 

Title:  Amendment  of  Part  5  of  the 
Commission’s  Rules  to  Revise  the 
Experimented  Radio  Service 
Regulations. 

Form  No.:  N/A. 

Type  of  Review:  New  (Collection. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
not-for-profit  institutions,  and  State, 
Local  or  Tribal  (Government. 

Number  of  Respondents:  428. 

Estimatea  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  681  hours. 

Needs  and  Uses:  The  Third  Party 
requirements  are  made  necessary  by 
Sections  5.85(d),  5.85(e),  and  5.93(b)  of 
the  Notice  of  Proposed  Rule  Making 
revising  Part  5  of  the  Commission’s 
Rules  governing  the  Experimental  Radio 
Service.  They  are  as  follows:  (1) 
pursuant  to  Section  5.85(d),  when 
applicants  are  using  public  safety 
fluencies  to  perform  experiments  of  a 
public  safety  nature,  the  license  may  be 
conditioned  to  require  coordination 
between  the  experimental  licensee  and 
appropriate  fi'equency  coordinator  and/ 
or  all  public  safety  licensees  in  its  area 
of  operation;  (2)  pursuant  to  Section 
5.85(e),  the  Commission  may,  at  its 
discretion,  condition  any  experimental 
license  or  special  temporary  authority 
(STA)  on  the  requirement  that  before 
commencing  operation,  the  new 
licensee  coordinate  its  proposed  facility 
with  other  licensees  that  may  receive 
interference  as  a  result  of  the  new 
licensee’s  operations;  and  (3)  pursuant 
to  Section  5.93(b),  unless  other  stated  in 
the  instrument  of  authorization,  licenses 
granted  for  the  purpose  of  limited 
market  studies  requires  the  licensee  to 
Inform  anyone  participating  in  the 
experiment  that  the  service  or  device  is 
granted  under  an  experimental 
authorization  and  is  strictly  temporary. 
In  all  cases,  itis  the  responsibility  of  the 
licensee  to  coordinate  with  other  users. 
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Coordination  is  necessary  to  avoid 
harmful  interference,  and  notification  to 
participants  of  limited  market  studies  is 
necessary  to  indicate  that  the 
experiment  is  temporary. 

List  of  Sub|ects  in 

47CFRPart5 

Radio. 

47  CFR  Part  90 

Conummications  equipment.  Radio. 
Federal  Communications  Commission. 
Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

IFR  Doc.  96-33144  Filed  12-27-96;  8:^5  am] 
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47  CFR  Part  63 

PB  Docket  No.  96-261,  FCC  96-484] 

International  Settlement  Rates 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 


summary:  On  December  19, 1996,  the 
Federal  Communications  Commission 
released  a  Notice  of  Proposed 
Rulemaking  (“NPRM”)  that  proposes 
changes  to  the  Commission’s 
international  settlement  benchmark 
rates  that  will  move  settlement  rates 
closer  to  the  underlying  costs  of 
providing  international  termination 
services.  The  Commission  believes  that 
proposals  made  in  the  NPRM  are 
necessary  in  light  of  the  significant 
changes  that  have  occurred  in  the  global 
telecommimications  market  in  recent 
years.  The  NPRM  represents  the  next 
step  in  an  ongoing  effort  by  the 
Commission,  many  foreign , 
governments,  and  multilateral , 
organizations  such  as  the  International 
Telecommunications  Union  (“ITU”)  tmd 
the  Organization  for  Economic 
Cooperation  and  Development 
(“OECD”)  to  lower  international 
telephone  costs  by  refonning  the 
international  accoimting  rate  system. 

DATES:  Comments  are  due  on  or  before 
February  7, 1997,  and  reply  comments 
are  due  on  or  before  March  10, 1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 

Room  222,  Washington,  D.C.  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  O’Brien,  Attorney-Advisor, 
Policy  and  Facilities  Branch, 
Telecommunications  Division, 
International  Bureau,  (202)  418-1470. 


SUPPLEMENTARY  INFORMATION: 

Summary  of  Notice  of  Proposed 
Rulemaking 

1.  On  December  19, 1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  in  the  Matter  of 
International  Settlement  Rates,  IB 
Docket  No.  96-261  (FCC  96-484)  that 
proposes  options  for  revising 
international  settlement  rate 
benchmarks  that  will  move  settlement 
rates  closer  to  the  imderl3dng  costs  of 
providing  international  termination 
services.  The  NPRM  seeks  comment  on 
several  alternate  methods  for  calculating 
benchmark  rates  in  the  absence  of 
reliable  data  on  the  costs  foreign  carriers 
incur  to  terminate  intemation^  traffic. 
The  method  proposed  in  the  NPRM 
relies  on  the  thiw  network  elements 
identified  by  the  ITU  to  provide 
international  service;  international 
transmission  facilities,  international 
switching  facilities,  and  national 
extension  (domestic  transport  and 
termination).  Benchmarks  would  be 
developed  using  foreign  carriers’  tariffed 
prices  to  calculate,  on  a  coimtry-by- 
country  basis,  a  price  for  each  of  these 
three  network  elements.  The  prices  for 
each  network  element  would  be 
aggregated  to  calculate  a  “tariffed 
components  price”  for  each  country. 

2.  The  NPRM  proposes  three 
benchmark  ranges,  based  on  a  country’s 
level  of  economic  development  under 
the  World  Bank  and  ITU’s  classification 
scheme — ^high  income  coimtries  (GNP 
per  capita  of  $8,956  or  more);  upper 
middle  and  lower  middle  income 
coimtries  ($726-8,955);  and  low  income 
countries  ($726  or  less).  The  NPRM 
combines  the  two  middle  income 
categories  because  the  proposed  method 
of  calculating  benchmark  rates  would 
result  in  benchmarks  that  are  almost 
identical.  The  proposed  rule  would  base 
the  upper  end  of  the  range  for  each 
development  category  on  an  average  of 
the  prices  of  the  three  network  elements 
(or  the  tariffed  components  prices)  for 
all  countries  in  that  category.  This 
would  result  in  upper  ranges  of 
approximately  15t  for  carriers  in  high 
income  coimtries;  19t  for  carriers  in 
upper  middle  and  lower  middle  income 
countries;  and  23<  for  carriers  in  low 
income  countries.  For  the  lower  end  of 
each  development  category’s 
benchmark,  the  NPRM  proposes  using 
w  estimate  of  the  incremental  cost  per 
minute  of  terminating  international 
traffic.  The  NPRM  estimates  that  this 
cost  would  be  between  6t  to  9L  The 
NPRM  also  asks  for  comment  on  other 
alternative  methodologies  for  setting 
benchmark  rates. 


3.  The  NPRM  recognizes  the  potential 
adjustment  problems  for  foreign  carriers 
that  could  result  from  an  immediate 
shift  to  more  cost-based  settlement  rates. 
The  NPRM  therefore  proposes  a 
transition  schedule  for  negotiating 
settlement  rates  within  the  benchmark 
ranges  based  on  countries’  levels  of 
economic  development.  The  NPRM 
proposes  a  one  year  transition  schedule 
for  U.S.  carriers  negotiating  with  - 
carriers  in  upper  income  countries;  a 
two  year  schedule  for  middle  income 
countries;  and  a  four  year  schedule  for 
low  income  countries.  The  NPRM 
proposes,  though,  to  consider  additional 
flexibility  in  the  application  of  the 
benchmarks  beyond  this  transition 
schedule  for  U.S.  carriers  serving  low 
income  and  middle  income  countries 
that  demonstrate  an  actual  commitment 
to  introducing  competitive  reforms. 
Under  the  proposed  rule,  the 
Commission  would  consider  carrier- 
initiated  requests  for  additional 
flexibility  on  a  case-by-caise  basis. 

4.  The  NPRM  proposes  to  place 
conditions  on  various  types  of 
authorizations  to  provide  U.S. 
international  services  in  order  to 
address  potential  competitive 
distortions  in  the  U.S.  market  for 
international  services  that  could  result 
from  above-cost  settlement  rates.  The 
NPRM  first  proposes  to  condition  a 
carrier’s  authorization  to  provide 
facilities-based  service  to  an  affiliated 
market  on  the  foreign  affiliate  offering 
all  U.S.  international  earners  a 
settlement  rate  within  the  benchmark 
range.  Under  the  proposed  rule,  the 
Commission  could,  if  it  subsequently 
learned  that  the  carrier’s  service  offering 
has  caused  a  distortion  of  competition 
on  the  route  in  question,  require  that 
settlement  rates  on  that  route  be  no 
more  than  the  lower  end  of  the 
benchmark  range,  or  could  revoke  the 
authorization  of  the  carrier  to  serve  the 
affiliated  meirket.  Second,  the  NPRM 
proposes  to  grant  all  carriers’ 
applications  for  resale  of  private  lines  to 
provide  switched  service  on  the 
condition  that  accounting  rates  on  the 
route  or  routes  in  question  are  within 
the  benchmark  range.  The  proposed  rule 
would  allow  the  Commission,  if  it 
learned  that  competition  on  the  route 
was  being  distorted,  to  order  all 
authorized  U.S.  private  line  resale 
international  carriers  not  to  use  their 
authorization  to  provide  international 
private  line  resale  services  until 
settlement  rates  on  that  route  are  at  the 
low  end  of  the  benchmark  range.  The 
NPRM  also  seeks  comment  on  whether 
the  benchmark  conditions  should  be 
used  in  conjunction  with  the 
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Commission’s  effective  competitive 
opportunities  (“ECO”)  test  adopted  in 
its  Foreign  Carrier  Entry  Order,  should 
replace  the  ECO  test,  or  whether  the 
Commission  should  modify  the  ECO  test 
in  light  of  the  benchmark  conditions. 

5.  The  NPRM  seeks  comment  on 
several  measures  to  support  U.S. 
carriers’  efforts  to  negotiate  lower 
settlement  rates  and  identifies 
additional,  stronger  measures  that  may 
be  necessary  to  reduce  settlement  rates 
with  foreign  carriers  that  have  strongly 
resisted  such  reductions.  The  NPRM 
also  asks  how  the  Commission  should 
encoiuage  U.S.  carriers  to  reflect  any 
reductions  they  receive  in  their 
settlement  rates.  Initial  Regulatory 
Flexibility  Analysis 

6.  Initial  Regulatory  Flexibility 
Analysis 

Pursuant  to  the  Regulatory  Flexibility 
Act  of  1990,  5  U.S.C.  §§601r-612,  the 
Commission’s  Initial  Regula'tory 
Flexibility  Analysis  with  respect  to  the 
NPRM  is  as  follows:  j 

A.  Reason  for  Action  ' 

The  NPRM  seeks  comment  on 
possible  changes  in  the  benchmark 
ranges  applied  to  settlement  rates  for 
international  message  telephone  service 
between  U.S.  facilities-based  carriers 
and  foreign  carriers  and  related  issues. 
The  Commission  believes  that  its 
benchmark  rates  should  be  revised  to 
reflect  recent  technological 
improvements,  their  associated  cost 
reductions,  and  the  market  structme 
changes  occurring  in  the  global 
teleconmnmications  market.  The 
Conunission  also  believes  these 
revisions  are  necessary  to  move 
settlement  rates  closer  to  the  actual 
costs  incurred  by  foreign  carriers  to 
terminate  international  traffic. 

B.  Objectives 

The  objective  of  this  proceeding  is  to 
attain  reform  in  the  international 
accoimting  rate  system  and  thereby  help 
ensure  lower  international  calling  prices 
for  consumers.  In  particular,  this 
proceeding  seeks  to  remove  the  primary 
obstacle  to  accoimting  rate  reform — the 
anticompetitive  effects  of  substantially 
above-cost  settlement  rates.  The 
Commission  would  achieve  this 
objective  by  revising  its  benchmark 
settlement  rates  so  that  they  more 
closely  resemble  the  underlying  costs  of 


providing  international  termination 
services. 

C.  Legal  basis 

The  NPRM  is  adopted  pursuant  to 
Sections  1, 4(i),  201-205  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 154(i),  201- 
205,  and  303(r). 

D.  Description.  Potential  Impact,  and 
Number  of  Small  Entities  Affected 

The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
international  facilities-based  common 
carriers.  Therefore,  the  applicable 
definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (“SB A”)  rules 
applicable  to  Communications  Services, 
Not  Elsewhere  Classified.  This 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or 
less  in  annual  receipts.  Based  on 
preliminary  1995  data,  at  present  there 
are  29  international  facilities-based 
common  carriers  that  qualify  as  small 
entities  pursuant  to  the  SBA’s 
definition.  The  number  of  small 
international  facilities-based  common 
carriers  has  been  growing  significantly, 
and  by  the  end  of  1996  that  number 
could  increase  to  approximately  50.  The 
revised  benchmark  rates  would  apply  to 
all  international  facilities-based 
common  carriers,  including  small 
entities,  that  enter  into  an  operating 
agreement  with  a  foreign  carrier  that 
provides  for  the  payment  of  settlement 
rates.  The  Commission  notes  that  the 
revised  benchmark  rates  should  result 
in  lower  settlement  rates  for  cturiers. 
After  evaluating  the  comments  in  this 
proceeding,  the  Commission  will  further 
examine  the  impact  of  any  rule  changes 
on  small  entities  and  set  forth  findings 
in  the  Final  Regulatory  Flexibility 
Analysis.  The  Secretary  shall  send  a 
copy  of  the  NPRM  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  in  accordance  with 
Section  603(a)  of  the  Regulatory 
Flexibility  Act,  Public  Law  No.  96-354, 
94  Stat.  1164,  5  U.S.C.  601,  et  seq. 
(1981). 

E.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

None. 

F.  Federal  Rules  Which  Overlap, 
Duplicate  or  Conflict  With  the 
Commission’s  Proposal 

None. 


G.  Any  Significant  Alternatives 
Minimizing  Impact  on  Small  Entities 
and  Consistent  With  Stated  Ojectives 

NPRM  solicits  comments  on  a  variety 
of  alternative  methodologies  for 
calculating  benchmark  settlement  rates, 
but  these  have  no  impact  on  small 
entities.  The  NPRM  also  solicits 
comments  on  enforcement  mechanisms 
that  may  be  necessary  to  support  U.S. 
carriers,  including  small  entities,  in 
their  negotiations  with  foreign  carriers. 
The  Commission  seeks  comment  on  the 
impact  of  these  alternatives  on  small 
entities. 

H.  Comments  are  Solicited 

Written  comments  are  requested  on 
this  Initial  Regulatory  Flexibility 
Analysis.  These  comments  must  be  filed 
in  accordance  with  the  same  filing 
deadlines  set  for  comments  on  the  other 
issues  in  the  NPRM,  but  they  must  have 
a  separate  and  distinct  heading 
designating  them  as  responses  to  the 
Regulatory  Flexibility  Analysis.  The 
Sectary  shall  send  a  copy  of  the  NPRM 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  Section  603(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 

§  601,  et  seq. 

Ordering  clauses 

7.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  1, 4(i),  201-205, 
and  303(r)  of  the  Communications  Act 
of  1994,  as  amended,  47  U.S.C.  §§  151, 
154(i),  201-205,  and  303(r)  a  notice  of 
proposed  rulemaking  is  hereby  adopted. 

8.  It  is  further  ordered  that  the 
Secretary  shall  send  a  copy  of  this 
notice  of  proposed  rulemaJdng, 
including  the  regulatory  flexibility 
certification,  to  &e  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  in  accordance  with 
paragraph  603(a)  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  §  601  et  seq. 
(1981). 

List  of  Subjects  in  47  CFR  Part  43 

Communications  common  carriers. 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications.  Ckimmission. 
Shirley  S.  Suggs, 

Chief,  Publications  Branch. 

[FR  Doc.  96-33142  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  Cn2-01-P 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Beaver  Creek  Salvage  Timber  Sale  and 
Other  Restoration  Projects,  Wallowa- 
Whitman  National  ForWt,  Union  . 
County,  Oregon 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA,  Forest  Service, 
will  prepare  an  enAdronmental  impact 
statement  (EIS)  for  a  set  of  proposals  to 
implement  a  salvage  timber  sale  and 
several  other  related  restoration  and 
rehabilitation  projects  within  the  Beaver 
Creek  Project  Area.  The  EIS  will  tier  to 
the  1990  Land  and  Resource 
Management  Plan  (Forest  Plan)  for  the 
Wallowa- Whitman  National  Forest, 
which  provides  the  overall  management 
direction  for  the  area.  The  Forest 
Service  proposed  action  will  be 
consistent  with  the  Forest  Plan. 

The  proposed  projects  are  primarily 
located  with  the  Beaver  Creek 
Municipal  Watershed  in  the  Beaver 
Creek,  West  Fork  Beaver  Creek,  and 
Beatty  Creek  drainages  on  the  La  Grande 
Ranger  District,  approximately  15  air 
miles  south  and  west  of  La  Grade, 
Oregon.  The  project  area  consists  of 
16,000  acres.  The  following  activities 
are  proposed:  (1)  Salvage  of  dead  and 
down  trees  to  reduce  fuel  loadings, 
harvest  of  other  trees  to  improve  stand 
health  and  vigor;  (2)  development  of 
associated  road  systems;  (3) 
construction  of  a  reduced  fuel  corridor 
system;  (4)  exchange  of  a  low  quality 
stand  of  allocated  old  growth  for 
another  stand  of  high  quality  old 
,  growth;  (5)  completion  of  structure 
protection  measures;  (6)  implementation 
of  bank  and  instream  water  quality 
restoration  practices  in  areas  of  known 
damage;  and  (7)  re-intoduction  of  fire  in 
a  portions  of  the  project  area  to  reduce 


fuel  loadings  and  enhance  a  ponderosa 
pine  site. 

The  projects  would  be  implemented 
from  Fiscal  Year  1998  into  the  year 
2000.  The  agency  invites  written 
comments  and  suggestions  on  the  scope 
of  this  project.  In  addition,  the  agency 
gives  notice  of  this  analysis  so  that 
interested  and  affected  people  are  aware 
of  how  they  may  participate  and 
contribute  to  the  planning  process  and 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  January  31, 1997. 

ADDRESSES:  Send  written  concerns  and 
comments  to  Robert  P.  Rainville, 

District  Ranger,  La  Grande  Ranger 
District,  3502  Highway  30,  La  Grande, 
Oregon  97850- 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  about  the  proposed 
action  and  EIS  to  Cindy  Whitlock, 
Project  Coordinator,  3502  Highway  30, 
La  Grande,  Oregon  97850,  phone  (541) 
962-8501. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Forest  Service  proposal 
is  to  maintain,  protect  and  enhance 
water  quality  within  the  project  area 
through  creation  of  a  fuel  reduction 
corridor  network  (18  miles  of  fuel 
reduction  corridors),  reduction  of  fuel 
loadings  through  salvage  of  the  insect 
killed  existing  dead  timber  (5.0  million 
board  feet  (MMBF)  fi-om  892  acres), 
proactive  management  of  other  high 
priority  stands  to  improve  stand  growth 
and  vigor  to  meet  long  term  desired 
ecosystem  and  management  goals  (1.0 
MMBF  fiiom  299  acres),  implementation 
of  riparian  restoration  activities  (5  miles 
of  project  area  streams),  and 
improvement  of  the  old  growth  network 
within  the  area  by  replacing  allocation 
of  poor  quality  stands  wdth  ones  of 
hi^er  quality.  The  proposed  action  will 
be  consistent  with  the  Forest  Plan, 
which  provides  goals,  objectives, 
standards  and  guidelines  of  the  various 
activities  and  land  allocations  on  the 
forest. 

The  Forest  Plan  allocates  the  project 
area  into  four  management  areas  (MAs): 
(MAI)  Timber  Production  Emphasis, 
less  than  1%  (12  acres);  (MA3A) 
Wildlife/Timl^r,  86%  (14,000  acres-Big 
game  summer  range);  MA3)  wildlife/ 
Timber,  2%  (309  acres);  (MA15)  Old 
Growth  Preservation,  9%  (1,400  acres). 
Private  lands  (320  acres)  and  also 
included  within  the  project  area 


boimdary  (2%  of  the  area).  Although 
excluded  from  Forest  Service  activities, 
project  access  and  the  condition  of 
private  lands  will  be  considered  during 
alternative  development  and  when 
analyzing  potential  cumulative  effects. 

The  Key  issues  identified  to  date 
include: 

1.  Wildlife  Habitat — (short-term  and 
long-term  considerations,  big  game  and 
non-game  habitat  needs,  road 
construction  and  densities,  and  old 
growth  effectiveness/availability). 

2.  Stand  Health — (tree  mortality, 
reduced  tree  stocking  levels,  progression 
to  the  desired  futme  condition) 

3.  Water  Quality/Riparian  Health, 
Fisheries — (water  quality,  quantity, 
flow,  temperatme,  and  timing,  and 
riparian  vegetation  condition) 

4.  Economics 

5.  Roadless  Area  Character 

A  range  of  project  alternatives  will  be 
considered,  including  a  no-action 
alternative.  Based  on  the  issues  gathered 
through  scoping,  the  action  alternatives 
will  vary  in  (1)  the  eunoimt  and  location 
of  acres  considered  for  treatment,  (2)  the 
amo\mt  of  road  constructed  for  access, 
(3)  the  silvicultural  and  post-harvest 
treatments  prescribed,  (4)  the  number, 
type,  and  location  of  rehabilitation 
projects,  and  (5)  the  amoimt  of  time 
needed  to  move  the  area  toward  its 
Desired  Future  Condition. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and.assistance  from  Federal, 
State,  local  agencies,  tribes  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Continued  scoping  and  public 
participation  efforts  will  be  used  by  the 
interdisciplinary  team  to  identify  new 
issues,  determine  alternatives  in 
response  to  the  issues,  and  determine 
the  level  of  analysis  needed  to  disclose 
potential  biological,  physical,  economic, 
and  social  impacts  associated  with  this 
project.  The  scoping  process  includes: 

1.  Identification  of  potential  issues. 

2.  Identification  of  issues  to  be 
analyzed  in  depth. 

3.  Elimination  of  insignificant  issues 
or  those  which  have  been  covered  by  a 
relevant  previous  environmental 
process. 
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4.  Exploration  of  additional 
alternatives  based  on  the  issues 
identified  during  the  scoping  process. 

5.  Identification  of  potential 
environmental  effects  of  the  proposed 
action  and  alternatives  (i.e.  direct, 
indirect,  and  cumulative  effects  and 
connected  actions). 

The  draft  EIS  is  expected  to  bo  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  August,1997.  The  EPA 
will  publish  a  notice  of  availability  of 
the  draft  EIS  in  the  Federal  Register. 

The  comment  period  on  the  draft  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appeeirs  in  the  Federal  Register. 

At  that  time,  copies  of  the  draft  EIS  will 
be  distributed  to  interested  and  afiected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  important  that  those 
interested  in  the  management  of  the 
Wallowa-Whitman  National  Forest 
participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  El  must  structure 
their  peirticipation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer’s  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.  2d  1016, 1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc,  v.  Harris,  490 
F.  Supp.  1334, 1338  PE.D.  Wis.  1980). 
Because  of  these  coiut  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  the 
final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
dredt  EIS  or  merits  of  the  dtematives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 


National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  January,  1998.  In  the 
final  EIS,  the  Forest  Siervice  is  required 
to  respond  to  substantive  comments 
received  dviring  the  comment  period  for 
the  draft  EIS.  Robert  M.  Richmond, 
Forest  Supervisor  of  the  Wallowa- 
Whitman  National  Forest  ,  is  the 
responsible  official.  He  will  decide 
which,  if  any,  of  the  proposed  project 
alternatives  will  be  implemented.  His 
decision  and  reason  for  the  decisions 
will  be  documented  in  the  Record  of 
Decision.  That  decision  will  be  subject 
to  Forest  Service  appeal  regulations  (36 
CFR  Part  217). 

Dated:  December  19. 1996. 

R.M.  Richmond, 

Forest  Supervisor. 

(FR  Doc,  96-33192  Filed  12-27-96;  8:45  am) 
BtLUNQ  CODE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  o^er  severe  disabilities. 
EFFECTIVE  DATE:  January  29, 1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On 
September  20,  November  1  and  8, 1996, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (61  F.R. 
49435,  56511  and  57849)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  currant  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  Jo  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Pallet  Base  and  Cover  Assembly 

8140-01-341-0916 

8140-01-160-0231 

8140-00-084-0377 

8140-01-339-4789 

8140-01-160-0230 

8140-01-090-5793 

8140-01-273-6043 

8140-01-291-2524 

Services 

Janitorial/Custodial 

U.S.  Courthouse,  300  S.  Fourth  Street, 
Miimeapolis,  Minnesota 

Switchboard  Operation 

Department  of  Veterans  Affairs,  New 
Jersey  Health  Care  System,  East 
Orange,  New  Jersey 
This  action  does  not  affect  ciirrent 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Louis  R.  Bartalot, 

Associate  Director  for  Facility  Operations. 

[FR  Doc.  96-33122  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  6363-01-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procmement  list. 
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SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  29, 1997. 

ADDRESS:  Conunittee  for  Piirchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
prociire  the  services  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  nmnber  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Prociunment  List. 

Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Commissary  Shelf  Stocking  and  Custodial 

Fort  Monroe,  Virginia 

NPA:  Association  for  Retarded  Citizens  of 
the  Peninsula,  Inc.,  Hampton,  Virginia. 
Janitorial/Custodial 

Richmond  (Himter  Holmes  McGuire) 
VAMC,  Richmond,  Virginia 


NPA:  Richmond  Goodwill  Industries,  Inc., 
Richmond,  Virginia. 

Louis  R.  Bartalot, 

Associate  Director  for  Operations. 

(FR  Doc.  96-33123  Filed  12-27-96;  8:45  am] 
BILUNQ  cooe  6353-01-P 


Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  January  29, 1997. 

ADDRESS:  Conunittee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 

Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  areiao  known  regulatory 
alternatives  which  would  accomplish 
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the  objectives  of  the  Javits-Wagner- 
O’Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  conunodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  b^n  proposed  for 
addition  to  Prociu^ment  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Stake/Lath,  Survey,  Wood 
5510-0(>-NSH-0044  thru  -0097 
(Requirements  for  the  USDA  Forest 
Service,  Fort  Jones,  California) 

NPA:  Siskiyou  Opportunity  Center,  Mt. 
Shasta,  California. 

Gloves,  Patient  E)camining 
6515-00-NIB-0053  (Small) 
6515-00-NIB-0054  (Medium) 
6515-00-NIB-0055  (Large) 

(75%  of  the  Government’s  requirement  for 
gloves  of  this  quality  in  132  VA 
Hospitals  (list  available  upon  request)) 
NPA:  Bosma  industries  for  the  Blind,  Inc. 
Indianapolis,  Indiana. 

Services 

Grounds  Maintenace 
Mountain  Home  Air  Force  Base,  Idaho 
NPA:  Trace,  Inc. ,  Eagle,  Idaho. 

Mailroom  Operation 
Department  of  Housing  and  Urban 
Development,  Richmond,  Virginia 
NPA:  Virginia  Industries  for  the  Blind, 
Richmond,  Virginia. 

Louis  R.  Bartalot, 

Associate  Director  for  Operations. 

[FR  Doc.  96-33124  Filed  12-27-96;  8:45  am) 
BILUIM  CODE  63S3-01-P  - 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 

Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  This 
collection  has  been  submitted  under  the 
emergency  PRA  procedures. 

Agency:  Bureau  of  Export 
Administration. 

Title:  Commercial  Encryption  Items 
Transferred  from  the  Department  of 
State  to  the  Department  of  Commerce. 

OMB  Control  Number:  n/a. 

Form  Number:  n/a. 

Type  of  Request:  New  collection — 
Emergency  Review. 

Burden:  7,720  Hours. 

Number  of  Respondents:  3,000. 
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Avg.  Hrs.  Per  Response:  1/2  to  40 
hovirs. 

Needs  and  Uses:  On  October  6, 1995, 
the  administration  annoimced 
liberalizations  on  export  controls  for 
encryption  items.  The  administration’s 
initiative  will  make  it  easier  to  use 
stronger  encryption  products,  both  at 
home  and  abroad,  to  protect  their 
privacy,  intellectual  property  and  other 
valuable  information.  It  will  support  the 
growth  of  electronic  commerce,  increase 
&e  security  of  the  global  information, 
and  sustain  the  economic 
competitiveness  of  U.S.  encryption 
product  manufacturers  during  the 
transition  to  a  key  management 
infrastructiue. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondents’s  Obligation:  Mandatory. 

OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engehneier, 
Acting  DOC  Forms  Clearance  Officer, 
(202)  482-3272,  U.S.  Department  of 
Commerce,  room  5327, 14th  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Baecher-Wassmer,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Dated:  December  20, 1996. 

Linda  Engehneier, 

Acting  Departmental  Forms  Clearance 
Officer,  Office  of  Management  and 
O^anization. 

(FR  Doc.  96-33172  Filed  12-27-96;  8:45  am] 
BILLMG  CODE  3510-OT-P 


Bureau  of  the  Census 

1997  Economic  Censuses 
Classification  Report 

ACTION:  Proposed  agency  information 
collection  activity;  comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  ^e 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  February  28, 

1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engehneier,  Acting 
Departmental  Forms  Clearance  Officer, 
Department  of  Commerce,  Room  5327, 
14di  and  Constitution  Avenue,  NW, 
Washington,  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  of 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  William  Bostic,  Bureau  of 
the  Census,  Room  2641,  Building  3, 
Washington,  D.C.  20233-6100  and  301- 
457—2672  or  E-mail  at 
William.G.Bostic.Ji@Info.Census.Gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  Census  Biueau  is  the  preeminent 
collector  of  timely,  relevant  and  quality 
data  about'the  people  and  the  economy 
of  the  United  States.  Economic  data  are 
the  Census  Bureau’s  primary  program 
conunitment  during  non-decennial 
census  years.  The  economic  census, 
conducted  under  authority  of  Title  13 
U.S.C.,  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation’s  economy  and  featiues 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  fiamework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business, 
and  the  general  public. 

The  1997  Economic  Census  will  cover 
virtually  every  sector  of  the  U.S. 
economy.  The  Census  Bureau  will 
implement  the  new  North  American 
Industry  Classification  System  (NAICS) 
in  the  1997  Economic  Census,  llie 
implementation  of  the  NAICS  as  a 
replacement  for  the  1987  Standard 
Industrial  Classification  (SIC)  system 
will  require  contacting  businesses  to 
collect  classification  information  to 
update  the  1997  Economic  Census 
mailing  lists. 

Accurate  and  reliable  industry  and 
geographic  codes  are  critical  to  the 
Bureau  of  Census  statistical  programs. 
New  businesses  are  assigned  industry 
classification  by  the  Social  Security 
Administration  (SSA).  However,  many 
of  these  businesses  in  manufacturing 
and  mining  cannot  be  assigned  detailed 
industry  codes  because  insufficient 
information  is  provided  on  Internal 
Revenue  Service  (IRS)  Form  SS— 4.  In 
addition,  many  of  these  businesses 
when  matched  against  the  Biueau  of 
Labor  Statistics  (BLS)  classification 
system  caimot  be  assigned  a  detailed 
classification  code. 


In  order  to  provide  detailed 
manufacturing  and  mining  industry  data 
reflecting  NAICS  for  the  1997  Economic 
Censuses  and  the  Standard  Statistical 
Establishment  List  (SSEL),  these 
partially  coded  businesses  must  be 
ass^ed  detailed  classification  codes. 

This  data  collection.  Form  NC-9926, 
is  designed  to  obtain  detailed 
classification  information  for  the 
partially  coded  single-imit 
manufactviring  and  mining  industries 
including  changes  from  the  SIC  to 
NAICS  and  provide  current  information 
on  physical  locations  for  establishments 
below  the  mail  cutoff. 

The  failure  to  collect  this 
classification  information  will  have  an 
adverse  effect  on  the  quality  and 
usefulness  of  economic  statistics  and 
severely  hamper  the  Census  Bmeau’s 
ability  to  implement  NAICS  in  the  1997 
Economic  Censuses. 

n.  Method  of  Collection 

The  Census  Bureau  will  select 
establishments  to  receive  this  siuvey 
fi-om  the  Census  Bureau’s  SSEL.  The 
Census  Bureau  will  mail  the  NC-9926  to 
single-unit  manufactviring  and  mining 
establishments  to  obtain  needed  four¬ 
digit  industry  codes  and  subindustry 
detail  for  small  establishments  in 
selected  four-digit  industries  in  the 
apparel  area.  Major  Groups  22  and  23. 

In  addition,  this  form  will  be  mailed  to 
small  memufactuxing  and  mining 
establishments  whi^  could  not  be 
assigned  a  classification  code  when 
matched  against  the  Bvureau  of  Labor 
Statistics  classification  system.  The  NC- 
9926  will  contain  a  list  of  6-digit  codes 
and  descriptions.  Respondents  are  to 
select  the  activity  which  best  describes 
their  business  by  checking  the  box  next 
to  the  activity  listed  or  describe  their 
principal  business  activity  if  no  box  can 
be  checked. 

m.  Data 

OMB  Number:  Not  Available. 

Form  Number:  NC-9926. 

Type  of  Review:  Regular  Review. 

Affected  Public:  Small  businesses  or 
other  small  for  profit  organizations. 

Estimated  Number  of  Respondents: 
105,000. 

Estimated  Total  Per  Response:  5 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  8,750. 

Estimated  Total  Annual  Cost:  'The 
cost  to  government  for  this  survey  is 
includ^  in  the  total  cost  of  the  1997 
Economic  Census,  estimated  to  be  $218 
million. 

Respondent’s  Obligation:  Mandatory. 

Legal  Authority:  Title  13  USC, 
Sections  131  and  224. 
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IV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  burden  (including  hours  and 
cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhtmce  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collect^;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  December  19, 1996. 

Linda  Engelmeier, 

Acting  Departmental  Forms  Qearance 
Officer,  Cffiice  of  Management  and 
Organization. 

(FR  Doc.  96-33171  Filed  12-27-96;  8:45 
a.m.] 
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International  Trade  Administration 

[A-201-8051  „ 

Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  From  Mexico:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review. 


SUMMARY:  In  response  to  requests  firom 
two  respondents,  the  Department  of 
Commerce  (“the  Department”)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  This  review  covers  two 
manufacturers  and  exporters  of  the 
subject  merchandise.  The  period  of 
review  (“POR”)  is  November  1, 1994, 
through  October  31, 1995. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(“NV”).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  difference  between 
export  price  (“EP”)  and  NV. 


Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argmnent  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  a  statement  of  the 
issue;  and  (2)  a  brief  siunmary  of  the 
argument. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury,  Charles  Rast,  Robin  Gray  or 
Linda  Ludwig,  Enforcement  Group  III — 
Office  8,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W,, 
Room  7866,  Washington,  D.C.  20230; 
telephone  (202).482-0414  (Drury),  (202) 
482-5811  (Rast),  (202)  482-0196  (Gray), 
or  (202)  482-3833  (Ludwig). 

SUPPLEMENTARY  INFORMATION*. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (“the 
Act”)  by  the  Uruguay  Roimd 
Agreements  Act  (“URAA”).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department’s  regulations  are  to 
the  current  regulations,  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11, 1995  (60 
FR  25130). 

Background 

The  Department  published  an 
antidiunping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico  on  November  2, 1992  (57 
FR  49453).  The  Department  published  a 
notice  of  “Opportvmity  to  Request  an 
Administrative  Review”  of  the 
antidumping  duty  order  for  the  1994/95 
review  period  on  November  1, 1995  (60 
FR  55541).  On  November  29, 1995, 
respondent  Hylsa  S.A.  de  C.V.  (“Hylsa”) 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  On  November  30, 1995, 
respondent  Tuberia  Nacional  S.A.  de 
C.V.  (“TUNA”)  requested  that  the 
Department  conduct  an  administrative 
review  of  this  order.  We  initiated  this 
review  on  December  8, 1995.  See  60  FR 
44414  (September  15, 1995). 

Under  Section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  July  19, 1996,  the 
Department  extended  the  time  limits  for 
preliminary  and  final  results  in  this 


case.  See  Extension  of  Time  Ldmit  for 
Antidumping  Duty  Administrative 
Reviews,  61  FR  40603  (August  5, 1996). 

'The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  review  of  “circular  welded  non¬ 
alloy  steel  pipe  and  tube”  covers 
products  of  circular  cross-section,  not 
more  than  406.4  milUmeters  (16  inches) 
in  outside  diameter,  regardless  of  wall 
thickness,  siuface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  bevelled  end,  threaded,  or 
threaded  and  coupled).  Those  pijies  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structiual  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and  - 
tubes  are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioning  units,  automatic  sprinkler 
systems,  and  other  related  uses. 

Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  within  the  scope  of  this 
review,  except  line  pipe,  oil  country 
tubular  goods,  boiler  tubing,  cold-drawn 
or  cold-rolled  mechanical  tubing,  pipe 
and  tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 

In  accordance  with  the  Final  Negative 
Determination  of  Scope  Inquiry  (56  FR 
11608,  March  21, 1996),  pipe  certified  to 
the  API  5L  line  pipe  specification,  or 
pipe  certified  to  both  the  API  5L  line 
pipe  specifications  and  the  less- 
stringent  AS'TM  A-53  standeurd  pipe 
specifications,  which  fall  within  the 
physical  parameters  as  outlined  above, 
and  entered  as  line  pipe  of  a  kind  used 
for  oil  and  gas  pipelines,  are  outside  of 
the  scope  of  the  antidumping  duty 
order. 

Imports  of  these  products  «ire 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.3010.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90.  These 
HTS  item  numbers  are  provided  for 
convenience  and  customs  piuposes.  'The 
written  descriptions  remain  dispositive. 

'The  POR  is  November  1, 1994  through 
October  31, 1995.  This  review  covers 
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sales  of  circular  welded  non-alloy  steel 
pipe  and  tube  by  Hylsa  and  TUNA. 

Verification 

As  provided  in  section  782(i)(3)  of  the 
Act,  we  verified  information  provided 
by  the  respondents  using  standard 
verification  procedures,  including  on¬ 
site  inspection  of  the  manufactiuer’s 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  docvunentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports. 

Transactions  Reviewed 

In  accordance  with  section  751  of  the 
Act,  the  Department  is  required  to 
determine  the  EP  and  NV  of  each  entry 
of  subject  merchandise  during  the 
relevant  review  period. 

In  determining  NV,  based  on  our 
review  of  the  submissions  by  Hylsa,  the 
Department  determined  that  Hylsa  need 
not  report  “downstream”  sales  in  the 
home  market,  which  constituted  a  small 
quantity  of  Hylsa’s  home  market  sales. 
See  Letter  to  Shearman  Sr  Sterling  from 
the  Department  (August  9, 1996),  a  copy 
of  which,  as  well  as  copies  of  other 
letters  and  memoranda  referred  to  in 
this  notice,  sure  available  in  Room  B-099 
of  the  Department’s  Central  Records 
Unit.  Thus,  Hylsa  did  not  report 
downstream  sales  in  the  home  market. 
Hylsa’s  downstresun  home  market  sales 
are  properly  excluded  from  oiu* 
determination  of  NV  because  they  were 
not  made  in  the  usual  commerci^ 
quantities,  in  the  ordinary  course  of 
trade,  nor  at  the  same  level  of  trade  as 
the  EP  sales.  See  Section  773  (a)(1)  (A) 
and  (B)  of  the  Act.  TUNA,  on  the  other 
hand,  has  reported  its  downstream 
sales,  and  in  accordance  with  Section 
773  of  the  Act  these  sales  have  been 
used  in  our  determination  of  NV  for  this 
respondent. 

Product  Comparisons 
In  accordance  with  section  771(16)  of 
the  Act,  we  considered  each  circular 
welded  non-alloy  steel  pipe  and  tube 
product  produced  by  the  respondents, 
covered  by  the  descriptions  in  the 
“Scope  of  the  Review”  section  of  this 
notice,  supra,  and  sold  in  the  home 
market  during  the  POR,  to  be  a  foreign 
like  product  for  purposes  of  determining 
appropriate  product  comparisons  to 
U.S.  sales  of  circular  welded  non-alloy 
steel  pipe  and  tube.  For  each  of  the 
products  produced  by  the  respondents 
within  the  scope  of  the  A-201-805 
order,  we  examined  the  categories  of 
merchandise  listed  in  Section  771  (16) 
of  the  Act  for  purposes  of  model 


matching.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  in  Appendix 
VI  of  the  Department’s  March  22, 1996, 
antidumping  questionnaire.  In  making 
the  product  comparisons,  we  matched 
each  foreign  like  product  based  on  the 
physical  characteristics  reported  by  the 
respondent  and  verified  by  the 
Department.  Where  saies  were  made  in 
the  home  market  on  a  different  weight 
basis  fipm  the  U.S.  market  (e.g. 
theoretical  versus  actual  weight),  we 
converted  all  quantities  to  the  same 
weight  basis,  using  the  conversion 
factors  supplied  by  the  respondents, 
before  making  our  fair-value 
comparisons. 

The  Department’s  practice  is  to  use  a 
methodology  which  accoimts  for 
distortionary  inflation  in  instances 
where  such  inflation  existed  during  the 
period  of  review.  See  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  Gray  Portland 
Cement  and  Clinker  firom  Mexico  61  FR 
51676  (October  3, 1996);  Final 
Determination  of  Sales  at  Less  Them  Fair 
Value,  Certain  Fresh  Cut  Flowers  from 
Mexico  52  FR  6361  (Meurch  3, 1987).  In 
this  case,  consistent  with  our  prior 
practice,  we  determined  that 
distortionary  inflation  existed  during 
the  period  of  review.  See  Letter  to 
Shearman  S'  Sterling  from  the 
Department  (August  9, 1996).  In  order  to 
take  into  account  the  rate  of  inflation  in 
Mexico  during  the  POR,  we  compared 
each  foreign  like  product  to  a  product 
exported  to  the  U.S.  and  sold  in  the 
same  month.  Where  there  were  no  sales 
of  identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales  within 
the  same  month,  we  compared  U.S. 
sales  to  the  next  most  similar  foreign 
.like  product  (on  the  basis  of  the 
charactefistics  listed  in  Appendix  VI  of 
the  Department’s  March  22, 1996, 
antidumping  questionnaire)  which  was 
sold  in  the  same  month. 

Fair-Value  Comparisons 

To  determine  whether  sales  of 
circular  welded  non-alloy  steel  pipe  and 
tube  by  the  respondents  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  EP  to  NV,  as  described  in 
the  “Export  Price”  and  “Normal  Value” 
sections  of  this  notice.  In  accordance 
with  section  777A(d)(2),  we  compared 
individual  U.S.  transactions  to  monthly 
weighted  average  NVs. 

Date  of  Sale 

Depending  on  the  channel  of  trade 
and  on  the  date  after  which  the  key 


terms  of  sale  could  not  be  changed,  we 
treated  one  of  the  following  dates  as  the 
date  of  the  sale:  the  date  of  the  invoice 
or  the  date  of  shipment. 

Export  Price 

We  calculated  the  price  of  United 
States  sales  based  on  EP,  in  accordance 
with  section  772(a)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
unaffiliated  piuchasers  in  the  United 
States  prior  to  the  date  of  importation. 

For  both  respondents,  we  calculated 
EP  based  on  packed  prices  to 
imaffiliated  customers  in  the  United 
States.  Where  appropriate,  in 
accordance  with  Section  772  of  the  Act, 
we  made  deductions  from  the  starting 
price  for  foreign  inland  height,  foreign 
brokerage  and  handUng,  intemationd 
freight,  insurance,  U.S.  inland  freight, 
U.S.  brokerage  and  handling,  and  U.S. 
Customs  duties.  For  Hylsa,  we 
disallowed  certain  rebates  which  were 
claimed.  (See  Analysis  Memo  to  the  File 
from  John  Drury  and  Charlie  Rast,  dated 
December  19, 1996.) 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home-market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  weis  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consrunption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  coiuse  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade. 

Where  appropriate,  in  accordance 
with  Section  773(a)(6)(A)  of  the  Act,  we 
deducted  rebates,  discoimts,  inland 
height,  inland  insurance,  and  packing. 
Based  on  our  verification  of  home- 
market  sales  responses,  we  made 
adjustments  to  NV,  where  appropriate, 
for  differences  in  credit  expenses  (offset 
where  applicable  by  interest  income), 
and  post-sale  warehousing.  We  also 
made  adjustments,  where  appropriate, 
for  home-market  indirect  selling 
expenses  to  offset  U.S.  commissions  in 
EP  comparisons. 

In  compeuisons  to  EP  sales,  we  also 
increased  NV  by  U-S.  packing  costs  in 
accordance  with  section  773(a)(6)(A)  of 
the  Act.  We  made  adjustments  to  NV  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  iqerchandise,  pursuant  to  section 
773(^a)(6)(C)(ii)  of  the  Act.  In  accordance 
with  the  Department’s  practice,  we 
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based  NV  on  constructed  value  (“CV”) 
where,  for  the  most  similar  product 
match,  the  difference  in  merchandise 
adjustment  for  any  product  comparison 
exceeded  20  percent. 

Hylsa 

Based  on  our  analysis  and  verification 
of  home-mailcet  sales  responses,  we  are 
disallowing  adjustments  for  additional 
inland  fiei^t  and  a  steel  supplier 
rebate.  For  additional  inland  fieight,  we 
attempted,  through  our  analysis  and 
conversations  with  company  officials,  to 
confirm  the  accuracy  of  the  claimed 
adjustment.  We  determined  at 
verification  that  the  company  may  not 
have  used  its  own  calculation 
methodology  correctly,  since  the 
numbers  used  in  the  calculation  may 
not  have  accurately  reflected  actutd 
inland  freight.  In  addition,  we  do  not 
believe  that  the  allocation  methodology 
is  accurate.  At  verification,  we  foimd 
that  additional  inland  fieight  may  have 
been  allocated  to  certain  home  market 
sales  to  which  no  freight  charges  should 
apply.  See  Memorandmn  Reporting 
Verification  of  Sections  A-C 
Questionnaire  Response  Submitted  by 
Hylsa. 

For  the  steel  supplier  rebate,  we 
disallowed  the  adjustment  because  we 
did  not  consider  the  acquisition  of  the 
coil  fiom  a  division  of  Hylsa  to  be  a 
purchase  but,  rather,  considered  it  to  be 
a  cost  input.  Hylsa 's  Tubular  Products 
division  obtains  coil  firom  the  Flat 
Products  dixdsion.  These  are  two 
divisions  within  the  same  corporate 
entity.  Therefore,  we  have  not  treated 
the  transfer  of  coil  as  a  side.  Rather  than 
use  the  claimed  rebate  in  the  calculation 
of  EP,  which  would  be  appropiate  if  we 
treated  the  acquisition  of  the  coil  as  a 
sale,  we  used  the  cost  of  the  acquisition, 
which  we  verified,  in  the  calculaticHi  of 
Cost  of  f*roduction.  in  accordance  with 
Section  773  (b)(3)(A).  See  Offshore 
Jackets  and  Piles  Japan,  51  FR 
IJ  785  (April  7. 1986). 

Differences  in  Levels  of  Trade 

As  set  forth  in  section  773(a)(l)(B)(I) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  which 
accompanied  the  passage  of  the  URAA 
(H.R.  Doc.  No.  316, 103rd  Cong.,  2nd 
Sess.  829-831  (1994))  (“SAA’),  to  the 
extent  practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sales.  When  the 
Department  is  unable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s),  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  different  levels  o(^ 
trade.  See  also  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 


Pasta  firom  Italy,  61  FR  30326  (Jime  14, 
1996). 

In  accordance  with  section 
773(a)(7)(A).  if  sales  at  different  levels  of 
trade  are  compared,  the  Department  will 
adjust  the  NV  to  account  for  the 
difference  in  level  of  trade  if  two 
conditions  are  met.  First,  there  must  be 
differences  between  the  actual  selling 
functions  performed  by  the  seller  at  the 
level  of  trade  of  the  U.S.  sale  and  the 
level  of  trade  of  the  normal-value  sale. 
Second,  the  differences  between  the 
levels  of  trade  must  affect  price  ^ 
comparability  as  evidenced  by  a  pattern 
of  consistent  price  differences  between 
sales  at  the  different  levels  of  trade  in 
the  market  in  which  NV  is  determined. 

In  order  to  determine  that  there  is  a 
difference  in  level  of  trade,  the 
Department  must  find  that  two  sales 
have  been  made  at  different  phases  of 
marketing,  or  the  eqvti valent.  Different  • 
phases  of  marketing  necessarily  involve 
differences  in  selling  functions,  but 
differences  in  selling  functions  (even 
substantial  ones)  are  not  alone  sufficient 
to  establish  a  difference  in  the  level  of 
trade.  Similarly,  seller  and  customer 
descriptions  (such  as  “distributor”  and 
“wholesaler”)  are  useful  in  identifying 
different  levels  of  trade,  but  are 
insufficient  to  establish  that  there  is  a 
difference  in  the  level  of  trade. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
about  the  selling  activities  of  the 
producers/exporters  associated  with 
each  phase  or  marketing,  or  the 
equivalent.  We  asked  each  respondent 
to  establish  a  claimed  LOTs  b^ed  on 
these  marketing  activities  and  selling 
functions.  In  reviewing  the  selling 
functions  reported  by  the  respondents, 
we  considered  all  types  of  selling 
activities  that  had  b^n  performed  on 
both  a  qualitative  and  quantitative  basis. 
To.  test  the  claimed  LOTs,  we  analyzed 
the  selling  activities  associated  with  the 
marketing  phases  which  respondents 
reported.  In  applying  this  test,  we 
expect  that,  if  a  party  claims  that  LOTS 
are  different  for  different  groups  of  sales 
through  different  channels,  the 
functions  and  activities  of  the  seller 
should  be  either  dissimilar  or  different 
for  each  channel.  The  Department  does 
not  only  cpimt  activities,  but  weighs  the 
overall  function  performed  at  eac^ 
cleumed  level  of  trade.  In  determining 
whether  separate  LOTs  existed  in  the 
home  market,  pursuant  to  section  773 
(a)(l)(B)(i)  of  the  Act,  we  considered  the 
selling  functions  reflected  in  the  starting 
price  of  the  home  market  sales  before 
any  adjustment.  Below  is  a  summary  of 
our  findings: 


A.  Hylsa 

In  its  questionnaire  responses,  Hylsa 
stated  that  there  were  no  differences  in 
its  selling  activities  by  customer 
categories  within  each  market.  In  order 
to  confirm  independently  the  absence  of 
separate  levels  of  trade  within  or 
between  the  U.S.  and  home  markets,  we 
examined  Hylsa’s  questionnaire 
responses  for  indications  that  Hylsa’s 
functions  as  a  seller  differed 
qualitatively  and  quantitatively  among 
customer  categories.  Where  possible,  we 
further  examined  whether  each  selling 
function  was  performed  on  a  substantial 
portion  of  sales.  See  Proposed 
Regulations,  61  FR  at  7348. 

Hylsa  sold  to  end-users  in  the  U.S. 
market.  In  the  home  market.  Hylsa  sold 
to  local  distributors  and  end-users. 

Hylsa  performed  essentially  the  same 
selling  functions  at  the  siune  stage  of 
distribution  on  sales  to  all  its  home- 
market  cwstomers,  as  well  as  to  U.S. 
customers.  Thus,  our  analysis  of  the 
questionnaire  response  leads  us  to 
conclude  that  sales  within  or  between 
each  market  are  not  made  at  different 
levels  of  trade.  Accordingly,  we 
preliminarily  find  that  all  sales  in  the 
home  market  and  the  U.S.  market  were 
made  at  the  same  level  of  trade. 
Therefore,  all  price  comparisons  are  at 
the  same  level  of  trade  and  an 
adjustment  pursuant  to  section 
773(a)(7)(A)  is  unnecessary. 

B.TUNA 

TUNA  sells  subject  merchandise 
directly  to  the  United  States.  In  the 
home  market,  it  either  sells  through 
Lamina  y  Placa  (an  affiliated  company) 
to  end  users  (Channel  1)  or  to  affiliated 
distributors/resellers  wffich  are  part  of 
the  Associates  Division  (Channel  2)  See 
Questionnaire  Response  for  Section  A 
(April  19, 1996). 

In  its  questionnaire  responses,  TUNA 
stated  that  its  home-market  sales 
through  affiliated  distributors  (Channel 
2)  were  at  a  different  level  of  trade  than 
its  other  home-market  sales  directly 
firom  Lamina  y  Placa  (Channel  1)  and 
U.S.  sales.  The  respondent  indicated 
that  a  greater  number  of  selling 
functions  are  provided  to  these  home 
market  affiliated  resellers  than  to  either 
U.S.  customers  or  unaffiliated  end-users 
which  purchase  directly  fi-om  Lamina  y 
Placa  in  the  home  market. 

In  order  to  confirm  independently  the 
presence  of  separate  levels  of  trade 
within  or  between  the  U.S.  and  home 
markets,  we  examined  TUNA’s 
questionnaire  responses  for  indications 
of  substantive  differences  in  selling 
functions,  and  reviewed  this  issue 
during  the  sales  verification  in  Mexico. 
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Where  possible,  we  further  examined 
whether  each  selling  function  was 
performed  on  a  substantial  portion  of 
sales.  See  Proposed  Regulations,  61  FR 
at  7348. 

At  verification,  the  compeuiy  TUNA 
adequately  supported  its  claim  that  the 
home  market  affiliated  distributors 
perform  selling  functions  which,  on  a 
qualitative  and  quantitative  basis,  are 
difierent  from  the  functions  performed 
on  either  TUNA’s  other  home  market 
sales  (i.e.  sales  made  through  Lamina  y 
Placa  directly  to  unaffiliated  end-users, 
or  Channel  1)  or  respondent’s  sales  to 
U.S.  customers  their  U.S.  sales.  In 
general,  we  foxmd  that  the  customers 
which  purchased  subject  merchandise 
through  Chaimel  1  were  larger  than 
those  who  made  purchases  through 
Channel  2.  In  addition,  sales  made 
through  Channel  2  involved  added 
layers  of  expenses  such  as  distribution 
(e.g.  transportation  and  storage)  and 
sales  expenses  (the  cost  of  added  sales 
personnel  and  other  related  expenses). 
Finally,  Lamina  y  Placa  provided 
services  and  additional  selling  functions 
to  affiliates  that  it  did  not  provide  to 
non-affiliated  customers.  See 
Verification  Exhibit  48  and 
Supplemental  Qpestionnaire  Response 
E}Aibit  5  (August  9, 1996). 

Thus,  our  analysis  of  the 
questionnaire  responses  leads  us  to 
conclude  that  sales  within  the  home 
market  by  Lamina  y  Placa  to  unaffiliated 
end-users,  and  sales  by  affiliated 
resellers  to  imaffiliated  end-users,  were 
at  two  different  levels  of  trade.  Sales  to 
the  United  States  were  at  the  same  LOT 
as  sales  by  Lamina  y  Placa  to 
imaffiliated  end  users.  To  the  extent 
possible,  we  will  compare  sales  made  in 
the  U.S.  to  sales  made  directly  by 
Lamina  y  Placa  to  imaffiliated  end  users 
in  the  home  market  (Channel  1),  whidi 
are  at  the  same  level  of  trade  as  the  U.S. 
sales.  To  the  extent  that  it  is  necessary 
to  match  U.S.  sales  to  home  market  sales 
at  a  difierent  level  of  trade  (Channel  2), 
we  will  first  compare  home  market  sales 
at  the  two  different  levels  of  trade  to 
determine  if  there  was  a  pattern  of  price 
differences  at  the  two  levels  of  trade.  If 
we  determine  that  there  is  a  pattern  of 
price  differences,  for  any  U.S.  sales  that 
are  matched  to  home  market  sales  of  a 
difierent  level  of  trade,  we  will  make  a 
level  of  trade  adjustment. 

Cost-of-Production  Analysis 
Petitioners  alleged,  on  July  23, 1996 
(with  respect  to  Hylsa),  and  July  9, 1996 
(with  respect  to  TUNA),  that  Hylsa  and 
TUNA  sold  circular  welded  non-alloy 
steel  pipes  and  tubes  in  the  home 
market  at  prices  below  COP.  Based  on 
these  allegations,  in  accordance  with 


Section  773(b)  of  the  Act,  the 
Department  determined,  on  August  26, 
1996  (for  Hylsa),  and  on  August  9,1996 
(for  TUNA),  that  it  had  reasonable 
grounds  to  believe  or  suspect  that  Hylsa 
and  TUNA  had  sold  the  subject 
merchandise  in  the  home  market  at 
prices  below  the  COP.  See  Letter  to 
Shearman  and  Sterling  and  Decision 
Memorandum  (August  26, 1996)  and 
Letter  to  White  and  Case  and  Decision 
Memorandum  (August  9, 1996).  We 
therefore  initiated  cost  investigations 
with  regard  to  Hylsa  and  TUNA  in  order 
to  determine  whether  the  respondents 
made  home-market  sales  during  the 
POR  at  prices  below  their  COP  within 
the  meaning  of  section  773(b)  of  the  Act. 

Before  making  any  fair-value 
comparisons,  we  conducted  the  COP 
analysis  described  below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  each  respondent’s  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home- 
market  selling,  general,  and 
administrative  expenses  (“SG&A’),  and 
packing  costs  in  accordance  with 
section  773(b)(3)  of  the  Act. 

Based  on  our  verifications  of  the  cost 
responses  submitted  by  Hylsa  and 
TUNA,  we  adjusted  each  company’s 
reported  COP  to  reflect  certain 
adjustments  to  the  cost  of 
manufacturing  and  general  and 
administrative  expenses. 

B.  Test  of  Home-Market  Prices 

We  used  the  respondent’s  weighted- 
average  COP,  as  adjusted  (see  above),  for 
the  period  November  1, 1994,  through 
October  31, 1995.  We  compared  the 
weighted-average  COP  figures  to  home- 
market  sales  of  the  foreign  like  product 
as  required  under  section  773(b)  of  the 
Act.  In  determining  whether  to 
disregard  home-market  sales  made  at 
prices  below  the  COP,  we  examined 
whether  (1)  within  an  extended  period 
of  time,  such  sales  were  made  in 
substantial  quantities,  and  (2)  such  sales 
were  made  at  prices  which  permitted 
the  recovery  of  all  costs  within  a 
reasonable  period  of  time.  On  a  product- 
specific  basis,  we  compared  the  COP  to 
the  home-market  prices  (not  including 
VAT),  less  any  applicable  movement 
charges,  discounts,  and  rebates. 

C.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent’s  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 


in  “substantial  quantities.”  Where  20 
percent  or  more  of  a  respondent’s  sales 
of  a  given  product  during  the  POR  were 
at  prices  less  than  the  COP,  we  found 
that  sales  of  that  model  were  made  in 
“substantial  quantities”  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act,  and  were  not  at  prices  which 
would  permit  recovery  of  all  costs 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  When  we  found  that  below-cost 
sales  had  been  made  in  “substantial 
quantities”  and  were  not  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
we  disregarded  the  below-cost  sales  in 
accordance  with  section  773(b)(1)  of  the 
Act.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP, 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  bdsed  on  CV. 

D.  Calculation  of  CV 
In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  respondents’  cost  of  materials, 
fabrication,  SG&A,  U.S.  packing  costs, 
interest  expenses,  and  profit.  In 
accordance  with  sections  773(e)(2)(A), 
we  based  SG&A  and  profit  on  the 
amounts  incurred  and  realized  by  the 
respondent  in  coimection  with  the 
production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the 
weighted-average  home-market  selling 
expenses.  Based  on  our  verification  of 
the  cost  responses  submitted  by  Hylsa 
and  TUNA,  we  adjusted  each  company’s 
reported  CV  to  reflect  adjustments  to 
COM  and  G&A.  We  also  made 
adjustments,  where  appropriate,  for 
home-market  indirect  selling  expenses 
to  offset  U.S.  commissions  in  EP 
comparisons. 

Reimbursement 

In  pre-verification  comments. 
Petitioners  requested  that  the 
Department  examine  the  issue  of 
reimbursemeilt  for  both  TUNA  and 
Hysla.  For  TUNA,  we  preliminarly 
determine  that  there  was  no 
reimbursement  based  upon  the 
verification  of  TUNA’s  U.S.  affiliate.  For 
Hylsa,  the  issue  is  moot  since  the  sales 
in  question  were  found  to  be  without 
margins  at  this  time. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  directs  the 
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Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  crirrencies 
into  U.S.  dollars,  imless  the  daily  rate 
involves  a  “fluctuation.”  In  accordance 
with  the  Department’s  practice,  we  have 
determined  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
horn  a  benchmark  by  2.25  percent.  See, 
e.g..  Certain  StairUess  Steel  Wire  Rods 
from  France:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review  (61  FR  8915,  8918 — ^March  6, 
1996).  'lire  benchmark  is  defined  as  the 
rolling  average  of  rates  for  the  past  40 
business  days.  When  we  determined  a 
fluctuation  existed,  we  substituted  the 
benchmark  for  the  daily  rate.  However, 
for  the  preliminary  results  we  have  not 
determined  that  a  fluctuation  exists,  and 
we  have  not  substituted  the  benchmark 
for  the  daily  rate. 

Preliminary  Results  of  the  Review 
As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist: 


Circular  Welded  Non-Alloy  Steel 
Pipes  and  Tubes 


Producer/Manufacturer/Exporter 

Weighted- 

Average 

Margin 

(percent) 

Hylsa 

1.36 

TUNA  . 

1.77 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication  of  this  notice.  The 
Department  will  publish  a  notice  of  the 
final  results  of  the  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  comments  or  at  a 
hearing,  not  later  than  180  days  after  the 
date  of  publication  of  this  notice. 

Cash  Deposit 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  circular 
welded  non-alloy  steel  pipe  and  tube 
ficm  Mexico  entered,  or  withdrawn 
ftom  warehouse,  for  consumpti(m  on  or 


after  the  publication  date  of  the  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)  of  the  Tariff 
Act:  (1)  The  cash  deposit  rate  for  each 
respondent  will  be  the  rate  established 
in  die  final  results  of  this  administrative 
review;  (2)  exporters  not  covered  in  this 
review,  but  covered  in  the  LTFV 
investigation,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  finm  the  LTFV  investigation; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review,  or  the  original  LTFV,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  continue  to  be  32.62 
percent,  the  “all  others”  rate  made 
effective  by  the  LTFV  investigations. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  fined  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  §353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 

Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary’s 
presiimption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  §1675(a)(l))  and  19 
CFR  §353.22. 

Dated:  December  20, 1996. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-33173  Filed  12-27-96;  8:45  am) 
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[A-670-832] 

Pure  Magnesium  From  the  People's 
Republic  of  China:  Notice  of  Initiation 
of  New  Shipper  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  new 
shipper  antidumping  duty 
administrative  review:  pure  magnesium 
fixjm  the  People’s  Republic  of  GUna. 

SUMMARY:  'The  Department  of  Commerce 
(the  Department)  has  received  a  request 
to  conduct  a  new  shipper  administrative 
review  of  the  antidumping  duty  order 


on  pure  magnesium  from  the  People’s 
Republic  of  China  (PRC),  which  has  a 
May  anniversary  date.  In  accordcmce 
with  section  751(a)(2)(B)  of  the  Tariff 
Act  of  1930,  as  amended,  and  19  CFR 
353.22(h)(1995)  of  our  Interim 
Regulations,  we  are  initiating  this  new 
shipper  administrative  review. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
'Thomas  O.  Barlow  or  Kris  Campbell,  _ 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230.  Telephone: 

(202)  482-0410  or  482-4733, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

'The  Department  has  received  a  timely 
request  from  Taiyuan  Heavy  Machinery 
Import  and  Export  Corporation 
(Taiyuan),  in  accordance  with  section 
751(a)(2)(B)  of  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  and  19  CFR 
353.22(h)  of  the  Department’s  Interim 
Regulations  (60  FR  25130,  25134  (May 
11, 1995)HInterim  Regulations),  for  a 
new  shipper  administrative  review  of 
the  antidumping  duty  order  on  pure 
magnesium  from  the  PRC  (60  FR  25691 
(May  12, 1995)).  Because  the  calendar 
month  in  which  the  anniversiiry  of  the 
date  of  publication  of  this  order  is  May, 
the  semi-annual  anniversary  months  are 
May  and  November. 

Initiation  of  New  Shipper 
Administrative  Review 

In  its  request,  Taiyuan  certified  that  it 
did  not  export  the  subject  merchandise 
to  the  United  States  dviring  the  period 
of  investigation  (POI)  (April  1, 1993 
through  Maixdi  31, 1994)  and  that  it  is 
not  affiliated  with  any  exporter  or 
producer  Who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI.  Accompanying  its  request, 
Taiyuan  provided  certifications  which 
indicate  the  date  the  merchandise  was 
first  entered  for  consumption  in  the 
United  States,  that  it  is  not  affiliated 
with  any  other  company,  and  that  it  did 
not  under  its  current  or  a  former  name 
export  the  subject  merchandise  to  the 
United  States  during  the  POI.  Therefore, 
in  accordance  with  section 
751(a)(2)(B)(i)  of  the  Act  and  19  CFR 
353.22(h)  (1)  and  (6),  we  are  initiating 
a  new  shipper  review  of  the 
antidumping  duty  order  on  pure 
magnesium  from  the  PRC. 

Further,  in  its  request  Taiyuan 
certified  that  its  export  activities  are  not 
controlled  by  the  government  of  the  PRC 
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or  any  other  government  entity. 
However,  it  is  the  Department’s  practice 
with  non-market  economies  (NMEs)  to 
require  information  regarding  de  juw 
and  de  facto  government  control  over  a 
company’s  export  activities  to  establish 
its  eligibility  for  an  antidumping  duty 
rate  separate  from  the  country-wide  rate. 
Accordingly,  we  will  issue  a  separate- 
rates  questionnaire  to  Taiyuan  and  seek 
additional  information  from  the 
government  of  the  PRC,  as  appropriate. 


If  the  responses  from  Taiyuan  and  the 
government  of  the  PRC  adequately 
demonstrate  that  Taiyuan  is  not  subject 
to  de  jure  and  de  facto  government 
control  with  respect  to  its  exports  of 
pure  magnesium,  the  review  will 
proceed.  If,  on  the  other  hand,  the 
responses  do  not  demonstrate  Taiyuan’s 
eligibility  for  a  separate  rate,  Taiyuan 
will  be  deemed  to  be  affrliated  with 
other  companies  that  exported  during 
the  POI  which  did  not  estabhsh  their 


entitlement  to  a  separate  rate  and  we 
will  terminate  the  new  shipper  review. 

If  this  review  proceeds  normally,  we 
will  issue  the  preliminary  results  of  this 
review  not  later  than  180  days  from  the 
date  on  which  this  review  is  initiated 
and  the  final  results  within  90  days  after 
issuance  of  the  preliminary  results, 
unless  these  time  Umits  are  extended  in 
accordance  with  section  751(a)(2)(B)(iv) 
of  the  Act  and  section  353.22(h)(7)(ii)  of 
the  Interim  Regulations. 


Antidumping  duty  proceeding 

Period  to  be  reviewed 

Pure  Magnesium:  People’s  Republic  of  China: 

A-570-832;  Taiyuan  Heavy  Machinery  Import  and  Export  Corporation  . . 

12/01/95-11/30/96 

We  will  instruct  the  U.S.  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting,  until  the 
completion  of  the  review,  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  the  above  listed  compeiny,  in 
accordance  with  section  751(a)(2)(B)(iii) 
of  the  Act  and  19  CFR 
353.22(h)(4)(1995). 

Interested  parties  must  submit 
applications  for  disclosure  imder 
administrative  protective  order  in 
accordance  with  section  353.34(b)  of  the 
Department’s  regulations  (19  CFR 
353.34(b)(1995)). 

'This  initiation  and  this  notice  are  in 
accordance  with  section  751(a)(2)(B)  of 
the  Act  (19  U.S.C.  1675(a)(2)(B))  and 
section  353.22(h)  of  the  Interim 
Regulations. 

Dated:  December  17, 1996. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary,  Antidumping/ 
Countervailing  Duty  Enforcement. 

[FR  Doc.  96-33176  Filed  12-27-96;  8:45  am] 
BILLING  CODE  3510-0S-P 

[A-S88-703] 

Certain  Welded  Carbon  Steel  Standard 
Pipes  and  Tubes  From  India; 

Extension  of  Time  Limits  of  New 
Shippers  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time 
limits  of  new  shippers  review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
new  shippers  review  of  the  antidiunping 
duty  order  on  certain  welded  carbon 
steel  standard  pipes  and  tubes  from 
India,  covering  the  period  May  1, 1995, 
through  April  31, 1996,  because  the 


Department  has  concluded  that  the 
review  is  extraordinarily  complicated. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Davina  Hashmi,  Office  of  Antidumping/ 
Coimtervailing  Duty  Enforcement, 

Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-5760. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  has 
received  requests  to  conduct  a  new 
shippers  review  of  the  antidumping 
duty  order  on  certain  welded  carbon 
steel  standard  pipes  and  tubes  from 
India.  On  Jime  27, 1996,  the  Department 
initiated  this  new  shippers  review 
covering  the  period  May  1, 1995, 
through  April  31, 1996,  in  accordance 
with  751(a)(2)(B)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  The 
Department  has  initiated  a  sales-below- 
cost  investigation  of  the  respondents  in 
this  review.  We  would  not  be  able  to 
complete  this  sales-below-cost 
investigation  and  incorporate  that 
analysis  in  the  margin  calculations  for 
our  preliminary  results  of  review  within 
the  deadline  contained  in  section 
751(a)(2)(B)(iv)  of  the  Act.  For  this 
reason,  we  conclude  that  this  new 
shippers  review  is  extraordinarily 
complicated  (see  Memorandum  from 
Laurie  Parkhill  to  Barbara  R.  Stafford, 
Recommendation  to  Extend  New 
Shippers  Review  Schedule,  December 
19, 1996).  Therefore,  in  accordance  with 
section  751(a)(2j(B)(iv)  of  the  Act,  the 
Department  is  extending  the  time  limit 
for  completing  the  preliminary  results  of 
review  until  April  23, 1997. 

This  extension  is  in  accordance  with 
section  751(a)(2)(B)(iv)  of  the  Act. 


Dated:  December  19, 1996. 

Barbara  R.  Stafford, 

Deputy  Assistant  Secretary  of  AD/CVD 
Enforcement. 

[FR  Doc.  96-33177  Filed  12-27-96;  8:45  am] 
BILLING  CODE  3510-OS-P 

[C-357-403,  C-357-005] 

Oil  Country  Tubular  Goods  From 
Argentina  and  Cold-Rolled  Carbon 
Steel  Flat  Products  From  Argentina: 
Preliminary  Results  of  Countervailing 
Duty  Administrative  Reviews/Intent  To 
Terminate  Administrative  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 
coimtervailing  duty  administrative 
reviews;  intent  to  terminate 
administrative  reviews. 

SUMMARY:  The  Department  of  Commerce 
(“the  Department’’)  is  conducting 
administrative  reviews  of  the 
coimtervailing  duty  order  on  Oil 
Country  Tubular  Cioods  (OCTG)  from 
Argentina  for  the  periods  1992, 1993, 
and  1994,  pursuant  to  section  751(a)  of 
the  Tariff  Act  of  1930,  as  amended  (the 
“Act’).  Also  pursuant  to  section  751(a), 
the  Department  is  conducting  reviews  of 
the  coimtervailing  duty  order  on  Cold- 
Rolled  Carbon  Steel  Flat  Products  (Cold- 
Rolled  Steel)  from  Argentina  for  the 
periods  1992  and  1993. 

The  Department  is  also  conducting 
chemged  circiunstances  reviews  of  the 
orders  on  CXTTG  and  Cold-Rolled  Steel 
from  Argentina  pursuant  to  section 
751(b)  of  the  Act.  Initiation  of  Changed 
Circumstances  Countervailing  Duty 
Administrative  Reviews:  Leather  from 
Argentina,  Wool  from  Argentina,  Oil 
Country  Tubular  Goods  ^m  Argentina, 
and  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina,  61  FR  14553 
(April  2, 1996)  [Changed  Circumstances 
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Reviews).  These  reviews  are  focused  on 
the  legal  effect,  if  any,  of  Argentina’s 
status  as  a  “country  under  the 
Agreement,”  within  the  meaning  of  19 
U.S.C.  §1303(a)(l)  (1988;  repealed 
1994),  as  of  September  20, 1991,  on  the 
countervailing  duty  orders  covering 
leather,  wool,  OCTG,  and  Cold-Rolled 
Steel. 

Becau^  the  administrative  reviews 
cover  periods  after  September  20, 1991, 
we  have  had  to  consider  in  these 
administrative  reviews  a  question  which 
is  also  at  issue  in  the  changed 
circumstances  reviews — that  is,  whether 
the  Department  has  the  authority  to 
assess  countervailing  duties  on 
unliquidated  entries  of  sub)ect 
merdiandise  occurring  after  Argentina 
became  a  "coimtry  under  the 
Agreement”  and  before  January  1, 1995, 
the  date  that  Argentina  became  a 
“Subsidies  Agreement  coimtry”  within 
the  meaning  of  section  701(b)  of  the  Act. 

The  Department  preliminarily 
determines  that  it  lacks  the  authority  to 
assess  countervailing  duties  on  entries 
of  CXTTG  and  Cold-Rolled  Steel  firom 
Argentina  made  on  or  after  September 
20, 1991  and  on  or  before  December  31, 
1094.  As  a  result,  we  intend  to  terminate 
the  pending  administrative  reviews  of 
the  countervailing  duty  order  on  CXITTG 
covering  1992, 1993,  and  1994,  as  well 
-as  the  pending  administrative  reviews  of 
the  coimtervailing  duty  order  on  Cold- 
Rolled  Steel  covering  1992  and  1993. 
The  question  of  the  Department’s 
authority  to  assess  duties  on 
unliquidated  entries  of  the  subject 
merchandise  made  on  or  after  January  1, 
1995  under  these  orders  (and  whether  to 
revoke  these  orders)  remains  to  be 
determined  in  the  context  of  the 
ongoing  changed  circmnstances 
reviews. 

If  the  final  results  of  these 
administrative  reviews  remain  the  same 
as  these  preliminary  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  all  entries  of  CXTTG  and  Cold- 
Rolled  Steel  subject  to  these 
administrative  reviews  without  regard 
to  coimtervailing  duties  as  detailed  in 
the  Preliminary  Results  of  Reviews 
section  of  this  notice.  Suspension  of 
liquidation  will  continue  at  a  cash 
deposit  rate  of  zero  for  OCTG,  as 
invested  in  the  section  below  entitled 
Suspension  of  Liquidation.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  (See  Public 
Comment  section  of  this  notice.) 
EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dana  Mermelstein  or  Megan  Waters, 
Office  eVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 


Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  November  27, 1984,  the 
Department  published  in  the  Federal 
Re^er  (49  FR  46564)  the 
countervailing  duty  order  on  OCTG 
fiom  Argentina.  'The  countervailing  duty 
order  on  Cold-Rolled  Steel  fiom 
Argentina  was  published  in  the  Federal 
Register  (49  FR  18006)  on  April  26, 

1984. 

On  November  1, 1995,  November  10, 
1994,  and  Novem^r  3, 1993,  the 
Department  published  its  annual  notice 
of  “Opportunity  to  Request 
Administrative  Review”  (60  FR  55540, 
59  FR  56034,  and  58  FR  58682) 
regarding  the  OCTG  countervailing  duty 
order.  We  received  timely  requests  for 
each  of  these  administrative  reviews 
and  we  initiated  the  reviews  pursuant  to 
section  751(a)  of  the  Act.  The  review  of 
OCTG  covering  the  period  January  1 
through  December  31, 1994,  was 
initiated  on  December  15, 1995  (60  FR 
64413).  The  review  of  OCTG  covering 
the  period  January  1  through  December 
31, 1993,  was  initiated  on  December  15, 
1994  (59  FR  64650).  The  review  of 
OCTG  covering  the  period  January  1 
through  December  31, 1992,  was 
initiated  on  December  17, 1993  (58  FR 
65964). 

On  April  7, 1994  and  April  9, 1993, 
the  Depariment  published  its  aimual 
notice  of  “Opportunity  to  Request 
Administrative  Review”  (59  FR  16615 
and  58  FR  18374)  regarding  the 
countervailing  duty  order  on  Cold- 
Rolled  Steel  from  Argentina.  We 
received  timely  requests  for  each  of 
these  administrative  reviews  and  we 
initiated  the  reviews  pursuant  to  section 
751(a)  of  the  Act.  The  review  of  Cold- 
Rolled  Steel  covering  the  period  January 
1  through  December  .31, 1993,  was 
initiated  on  May  12, 1994  (59  FR 
24683).  The  review  of  Cold-Rolled  Steel 
covering  the  period  January  1  through 
December  31, 1992,  was  initiated  on 
May  27, 1993  (58  FR  30767). 

The  Ceramica  Decision 

On  September  6, 1995,  the  Court  of 
Appeals  for  the  Federal  Circuit  (CAFC) 
held,  in  a  case  involving  imports  of 
dutiable  ceramic  tile,  that  Mexico 
became  a  “coimtry  under  the 
Agreement”  within  the  meaning  of  19 
U.S.C.  §1303(a)(l)  (1988;  repealed  1994) 
on  the  date  that  it  signed  its 
“Understanding”  with  the  United  States 
“Regarding  Subsidies  and 


Counterv'ailing  Duties”  (“Mexican 
MOU”).  Ceramica  Regiomontana  v. 
United  States,  64  F.3d  1579, 1583  (Fed. 
Cir.  1995)  [Ceramica).  According  to  the 
court,  language  in  the  agreement  which 
suggested  a  later  date  (i.e.,  only  for 
pending  and  new  investigations)  was 
“trumped”  by  the  statute.  Id. 

.  Once  Mexico  became  a  country  under 
the  Agreement,  the  court  declared,  the 
Department  could  not  assess 
countervailing  duties  on  tile  from  that 
country  under  former  section  303(a)(1) 
of  the  Act.  64  F.3d  at  1582.-“ After 
Mexico  became  a  ‘country  under  the 
Agreement,’  the  only  provision  under 
which  ITA  could  continue  to  impose 
countervailing  duties  was  section 
1671.’^  Id. 

One  of  the  prerequisites  to  the 
assessment  of  countervailing  duties 
under  19  U.S.C.  1671  (1988)  is  an 
affirmative  injury  determination.  See 
also  Id.  at  §1671e.  However,  at  the  time 
the  countervailing  duty  order  on 
ceramic  tile  was  issued,  the  requirement 
of  tm  affirmative  injury  determination 
under  U.S.  law  was  not  applicable. 
Therefore,  the  court  looked  to  see 
whether  the  statute  contained  any 
means  by  which  the  order  on  tile  could 
receive  an  injury  test.  Specifically,  the 
court  looked  at  section  104(b)  of  the 
Trade  Agreements  Ad  of  1979,  Public 
Law  N.  96-39  Quly  20, 1979)  (1979  Ad). 

Section  104(b)  was  designed  to 
provide  an  injury  test  for  certain 
countervailing  duty  orders  issued  under 
former  section  303  prior  to  the  effective 
date  of  the  1979  Ad  (which  established 
Title  VB  and,  in  particular,  section  701 
of  the  Ad).  However,  in  order  to  induce 
other  countries  to  accede  to  the  1979 
Subsidies  Code  (or  substantially 
equivalent  agreements),  the  window  of 
opportunity  was  intentionally  limited. 

In  order  to  qualify  (i)  the  exporting 
nation  had  to  be  a  country  under  the 
Agreement  [e.g.,  a  signatory  of  the 
Subsidies  Code)  by  January  1, 1980,  (ii) 
the  order  had  to  be  in  existence  on 
January  1, 1980  (f.e.,  the  effective  date 
of  Title  Vn),  and  (iii)  the  exporting 
country  (or  in  some  instances  its 
exporters)  had  to  request  the  injury  test 
on  or  before  January  2, 1983. 

The  countervailing  duty  order  on 
ceramic  tile  from  Mexico  was  issued  in 
1982  and  Mexico  did  not  become  a 
country  under  the  Agreement  until 
April  23, 1985.  Therefore,  the  court  held 
that,  in  the  absence  of  an  injury  test  and 
the  statutory  means  to  provide  one,  the 
Department  could  not  assess 
countervailing  duties  on  ceramic  tile 
and  ordered  the  Department  to  revoke 
the  order  effective  April  23, 1985. 
Ceramica,  64  F.3d  at  1583. 
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The  Argentine  Memorandum  of 
Understanding 

The  effective  date  of  the 
Understanding  Between  the  United 
States  of  America  and  the  Republic  of 
Argentina  Regarding  Subsidies  and 
Coimtervailing  Duties  (Argentine  MOU), 
under  which  Argentina  attained  the 
status  of  a  “country  imder  the 
Agreement,”  was  September  20, 1991. 
Therefore,  in  consideration  of  the 
Ceramica  decision,  on  April  2, 1996,  the 
Department  initiated  changed 
circumstances  reviews  of  the  orders  on 
Leather,  Wool,  OCTG  and  Cold-Rolled 
Steel  from  Argentina.  Changed 
Circumstances  Reviews,  61  FR  at  14553. 
The  Department  initiated  these  reviews 
to  determine  whether  Argentina’s  status 
as  a  “country  xmder  the  Agreement” 
afreets  its  authority  to  assess 
coimtervailing  duties  on  unUquidated 
entries  of  subject  merchandise  occurring 
after  September  20, 1991.  As  part  of  this 
inquiry,  the  Department  will  determine 
whether  the  requests  for  injury 
investigations  received  by  the  U.S. 
International  Trade  Commission  under 
section  753(a]  of  the  Act  in  connection 
with  the  countervailing  duty  orders 
covering  Leather,  Wool,  and  OCTC  from 
Argentina  have  any  bearing  on  the 
Depiartment’s  authority  to  assess  duties 
on  entries  occurring  on  or  after  January 
1, 1995. 

Scope  of  the  Reviews 
OCTG  from  Argentina. 

Imports  covered  by  this  order  include 
shipments  of  Argentine  oil  country 
tubular  goods.  Oil  country  tubular  goods 
include  hollow  steel  products  of 
circular  cross;section  intended  for  use 
in  the  drilling  of  oil  or  gas  and  oil  well 
casing,  tubing  and  drill  pipe  or  carbon 
or  alloy  steel,  whether  welded  or 
seamless,  manufactured  to  either 
American  Petroleum  Institute  (API)  or 
proprietary  specifications.  The  scope 
covers  both  finished  and  imfinished 
OCTC.  The  products  covered  in  this 
review  are  provided  for  imder  item 
numbers  of  the  Harmonized  Tariff 
Schedule  (HTS):  7304.20.20,  7304.20.40, 

7304.20.50,  7304.20.60,  7304.20.80, 
7304.39.00.  7304.51.50,  7304.20.70, 

7304.59.60,  7304.59.80,  7304.90.70, 

7305.20.40,  7305.20.60,  7305.20.80, 

7305.31.40,  7305.31.60,  7305.39.10, 

7305.39.50,  7305.90.10,  7305.90.50, 
7306.20.20,  7306.20.30,  7306.20.40, 

7306.20.60,  7306.20.80,  7306.30.50, 

7306.50.50,  7306.60.70,  7306.90.10.  The 
HTS  subheadings  eire  provided  for 
convenience  and  Customs  purposes. 

The  written  description  remains 
dispositive*. . 


Cold^olled  Steel  from  Argentina. 
Imports  covered  by  this  order  include 
shipments  of  Argentine  cold-rolled 
carbon  steel  flat  products,  whether  or 
not  corrugated  or  crimped;  whether  or 
not  painted  or  varnished  and  whetlier  or 
not  pickled;  not  cut,  not  pressed,  and 
not  stamped  to  non-rectimgular  shape; 
not  coat^  or  plated  with  metal;  over  12 
inches  in  width  and  under  0.1875 
inches  in  thickness  whether  or  not  in 
coils;  as  currently  provided  for  under 
the  following  item  numbers  of  the  HTS: 
7209.11.00,  7209.12.00,  7209.13.00, 
7209.14.00,  7209.21.00,  7209.22.00, 
7209.23.00,  7209.24.00,  7209.31.00, 
7209.32.00,  7209.33.00,  7209.34.00, 
7209.41,00,  7209.42.00,  7209.43.00, 
7209.44.00,  7209.90.00,  7210.70.00, 

7211.30.50,  7211.41.70,  7211.49.50, 
7211.90.00,  7212.40.50.  The  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive. 

Preliminary  Results  of  Reviews  /  Intent 
To  Terminate  Administrative  Reviews 

Unliquidated  entries  of  subject 
merchandise  which  occurred  on  or  after 
September  20, 1991  and  on  or  before 
December  31, 1994,  involve  the  same  set 
of  pertinent  facts  as  the  Department 
faced  in  connection  with  the 
countervailing  duty  order  on  ceramic 
tile  from  Mexico. 

First,  at  the  time  the  countervailing 
duty  orders  on  Me>dco  and  Argentina 
were  issued,  the  requirement  an 
affirmative  injury  determination  under 
U.S.  law  was  not  appUcable.  Second, 
both  countries  concluded  similar 
agreements  with  the  United  States 
which  resulted  in  their  becoming 
'‘countries  under  the  Agreement” 
within  the  meaning  of  former  section 
303(a)(1)  of  the  Act.  Third,  at  the  time 
Mexico  and  Argentina  quahfied  as 
countries  under  the  Agreement,  the 
assessment  of  countervaiUng  duties  on 
subsequent  entries  of  dutiable 
merchandise  beceune  dependent  upon  a 
finding  of  subsidization  and  injury  in 
accordance  with  section  701  of  the  Act. 
Fourth,  none  of  the  transition  rules  in 
the  statute  can  be  applied  to  the  subject 
entries.  Specifically,  section  104  of  the 
1979  Act  only  applies  to  countervailing 
duty  orders  issued  before  January  1, 
1980.  Also,  there  is  a  question,  at  issue 
in  the  changed  circumstances  reviews, 
whether  section  753  of  the  Act  appUes 
to  these  orders.  In  all  events,  however, 
it  is  clear  that  section  753  does  not 
apply  to  entries  occurring  on  or  before 
December  31, 1994. 

Therefore,  we  preliminarily  determine 
that  the  Department  cannot  assess 
duties  on  entries  made  on  or  after 
September  20, 1991  and  on  or  before 


December  31, 1994.  If  these  preliminary 
results  are  made  final,  the  Department 
will  terminate  these  administrative 
reviews.  However,  we  intend  to 
complete  the  pending  1991 
administrative  reviews  of  these  two 
orders  in  order  to  determine  the 
appropriate  countervliling  duty 
assessment  rate  for  those  1991  entries 
made  prior  to  September  20, 1991,  The 
question  of  the  Elepartment’s  authority 
to  assess  duties  on  unUquidated  entries 
of  OCTC  made  on  or  after  January  1, 

1995  remains  to  be  determined  in  the 
context  of  the  ongoing  changed 
•  circumstances  reviews. 

Suspension  of  Liquidation 

The  suspension  of  Uquidation  for 
entries  of  Cold-Rolled  Steel  and  OCTC 
from  Argentina  made  on  or  after  January 

1. 1991  and  before  September  20, 1991 
will  continue  pending  the  completion  of 
the  1991  administrative  reviews.  The 
suspension  of  liquidation  for  entries  of 
OCTC  from  Argentina  made  on  or  after 
January  1, 1995  will  continue,  at  the 
cash  deposit  rate  of  zero.  Because  the 
countervailing  duty  order  on  Cold- 
Rolled  Steel  was  revoked  effective 
January  1, 1995  (60  FR  40568),  the 
Elepartment  instructed  Customs  to 
discontinue  the  suspension  of 
Uquidation  for  entries  made  on  or  after 
that  date. 

Public  Comment 

Interested  parties  may  request  a 
hearing  not  later  thmi  10  days  after  the 
date  of  publication  of  this  notice. 
Interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preUminmy  results  within  30  days  of 
the  date  of  pubUcation.  We  request  that 
parties  limit  arguments  in  the  case  briefs 
to  the  issue  of  whether  the  Department 
has  the  authority  to  assess 
countervaiUng  duties  on  shipments  of 
OCTC  and  Cold-RoUed  Steel  from 
Argentina  entered  on  or  after  September 

20. 1991  and  on  or  before  December  31, 
1994.  Rebuttal  briefs,  limited  to 
arguments  raised  in  case  briefs,  may  be 
submitted  seven  days  after  the  time 
limit  for  filing  the  case  brief.  Parties 
who  submit  argument  in  this  proceeding 
are  requested  to  submit  with  tiie 
argument  (1)  a  statement  of  the  issue, 
and  (2)  a  brief  summary  of  the 
argument.  Any  hearing,  if  requested, 
will  be  held  seven  days  after  the 
scheduled  date  for  submission  of 
rebuttal  briefs.  Copies  of  case  briefs  and 
rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
C.F.R.  §355.38. 

The  Department  will  pubUsh  the  fined 
results  of  these  administrative  reviews, 
including  the  results  of  its  analysis  of 
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issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

These  administrative  reviews  and 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1)). 

Dated:  December  20, 1996. 

Rdbeit  S.  lARussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  96-33175  Filed  12-27-96;  8:45  am] 
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National  Institute  of  Standards  and 
Technology 

[Docket  No.  961 121324-6364-02^ 

RIN  0693-ZA14 

Announcement  of  Availability  of 
Funding  for  Focused  Program 
CompeWons— Advanced  Technology 
Program  (ATP) 

agency:  National  Institute  of  Standards 
and  Technology,  Technology 
Administration,  Commerce.  ^ 

ACTION:  Notice. 

SUMMARY:  The  Technology 
Administration’s  National  Institute  of 
Standards  and  Technology  (NIST) 
announces  the  availability  of  funding 
for  two  Focused  Program  competitions 
imder  the  Advanced  Technology 
Program  (ATP)  for  fiscal  year  1997, 
targeted  on  specific  technology  areas. 
The  two  Focused  Program  competitions 
being  held  are:  (1)  Motor  Vehicle 
Manufacturing  Technology  (97-02)  and 
(2)  Information  InfiBStructure  for 
Healthcare  (97-03).  'This  notice  provides 
general  information  for  these  Focused 
Program  competitions. 

DATES:  Proposal  due  dates  and  other 
specific  instructions  will  be  pubUshed 
in  the  Commerce  Business  IMly  (CBD) 
at  the  time  the  competitions  are 
annoimced.  Dates,  times,  and  locations 
of  Proposers’  Conferences  held  for 
interested  parties  considering  applying 
for  funding  will  also  be  annoimced  in 
the  CBD. 

ADDRESSES:  Information  on  the  ATP 
may  be  obtained  fiom  the  following 
address:  National  Institute  of  Standards 
and  Technology,  Advanced  Technology 
Program,  Administration  Building 
(Bldg.  101),  Room  A407,  Quince 
Orc^d  &  Clopper  Roads,  Gaithersburg, 
MD  20899-0001. 

Additionally,  information  on  the  A'TP 
is  available  on  the  Internet  through  the 
World  Wide  Web  (WWW)  at  http:// 
www.atpjust.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  ATP  information. 


application  materials,  and/or  to  Have . 
your  name  added  to  the  ATP  mailing 
list  for  future  mailings  may  also  be 
made  by: 

(a)  Qdling  the  ATP  toll-free  “hotline” 
number  at  1-800-ATP-FUND  or  1-800- 
287-3863.  You  will  have  the  option  of 
hearing  recorded  messages  regarding  the 
status  of  the  ATP  or  speaking  to  one  of 
our  customer  representatives  who  will 
take  your  name  and  address.  If  our 
representatives  are  all  busy  when  you 
call,  leave  a  message  after  the  tone.  To 
ensure  that  the  information  is  entered 
correctly,  please  speak  distinctly  and 
slowly  and  spell  the  words  that  might 
cause  confusion.  Leave  yom  phone 
niunber  as  well  as  your  name  and 
address; 

(b)  Sending  a  facsimile  (bx)  to  301- 
926-9524  or  301-590-3053;  or 

(c)  Sending  electronic  mail  to 
atp@nist.gov.  Include  your  name,  full 
mailing  address,  emd  phone  munber. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  statutory  authority  for  the  ATP  is 
Section  5131  of  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  (Pub.  L. 
100-418, 15  U.S.C.  278n),  as  modified 
by  Public  Law  102-245.  'The  ATP 
implementing  regulations  are  published 
at  15  CFR  Part  295.  The  Catalog  of 
Federal  Domestic  Assistance  (CFDA) 
nvunber  and  program  title  for  the  ATP 
are  11.612,  Advanced  Technology 
Program  (ATP). 

The  A'lP  is  a  rigorously  competitive 
cost-sharing  program  designed  to  assist 
United  States  industry/businesses 
pursue  high-risk,  enabling  technologies 
with  significant  commercial/economic 
potential.  The  ATP  provides  multi-year 
funding  to  single  companies  and  to 
industry-led  joint  ventures  to  pursue 
research  and  development  (R^) 
projects  with  high-payoff  potential  for 
the  nation.  The  ATP  accelerates 
enabling  technologies  that,  because  they 
are  risky,  are  unlikely  to  be  developed 
in  time  to  compete  in  rapidly  changing 
world  markets  without  such  a 
partnership  between  industry  and  the 
Federal  government.  The  A’TP 
challenges  industry  to  take  on  projects 
characterized  by  high  technical  ri^  but 
commensiuately  high  potential  payoff  to 
the  nation.  Proposers  must  provide 
credible  arguments  as  to  the  project 
feasibility. 

The  funding  instrument  used  in  ATP 
awards  is  a  “cooperative  agreement.” 
'Through  the  cooperative  .agreement,  the 
A’TP  fosters  a  government-industry 
partnership  to  accomplish  a  public 
purpose  of  support  or  stimulation.  NIST 
plays  a  substantial  role  in  these  awards 


by  providing  technical  assistance  and 
monitoring  the  technical  work  and 
business  progress. 

Funding  Availability' 

An  estimated  $10  million  to  $15 
million  in  first  year  funding  is  available 
for  each  of  the  two  Focused  Program 
Competitions.  'The  A’TP  reserves  the 
right  to  utilize  for  any  competition  more 
or  less  funding  than  the  amoimts  stated 
above.  The  actual  niimber  of  proposals 
funded  will  depend  on  the  quality  of  the 
proposals  received  and  the  amoiuit  of 
funding  requested  in  the  highest  ranked 
propos^.  Outyear  funding  beyond  the 
first  year  is  contingent  on  die  approval 
of  future  Congressional  appropriations 
and  satisfactory  project  performance. 

Eligibility  Requirements,  Selection 
Criteria,  and  Proposal  Review  Process 

The  eligibility  requirmnents,  selection 
criteria,  and  the  proposal  review  process 
are  discussed  in  detail  in  the  ATP 
implementing  regulations  published  at 
15  CFR  Part  295. 

Funding  Amounts,  Award  Period  and 
Cost  Sharing  (Matching)  Requirements 

(a)  Single  companies  can  receive  up  to 
$2  million  of  ATP  funds  for  up  to  3 
years.  Single  companies  do  not  have  to 
provide  matching  funds,  but  they  are 
reimbursed  for  direct  costs  only.  Single 
companies  are  responsible  for  securing 
funding  for  all  overhead/indirect  costs. 

(b)  Joint  ventures  can  receive  a 
minority  share  of  the  total  project  costs 
for  up  to  5  years.  Joint  ventures  must 
cost-share  (matching  funds)  more  than 
50  percent  of  the  total  project  costs 
(direct  plus  indirect  costs)  for  each 
quarter  that  the  A'TP  funds  the  project. 
Subcontractors  funded  vmder  an  ATP 
cooperative  agreement  may  not 
contribute  towards  the  matching-fund 
requirement. 

Application  Forms  and  Proposal 
Preparation  Kit 

A  new  November  1996  version  of  the 
ATP  Proposal  Preparation  Kit  is 
available  upon  request  from  the  ATP  at 
the  address  and  phone  numbers  noted 
in  this  notice.  Note  that  the  A'TP  mailed 
the  Kit  to  all  those  individuals  whose 
names  are  currently  on  the  ATP  mailing 
list.  'The  Kit  contains  proposal  cover 
sheets,  other  required  forms, 
background  material,  and  instructions 
for  submission  of  proposals.  All 
proposcds  must  be  prepcued  in 
accordance  with  the  instructions  in  the 
Kit. 

Submission  of  Revised  Proposals 

An  applicant  may  submit  a  full 
proposal  that  is  a  revised  version  of  a 
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full  proposal  submitted  to  a  previous 
ATP  competition.  NIST  will  examine 
such  proposals  to  determine  whether 
substantial  revisions  have  been  made. 
Where  the  revisions  are  determined  not 
to  be  substantial,  NIST  reserves  the  right 
to  score  and  rank,  or  where  appropriate, 
to  reject,  such  proposals  based  on 
reviews  of  the  previously  submitted 
proposal. 

Other  Requirements 

(a)  Federal  Policies  and  Procedures. 
Recipients  and  subrecipients  are  subject 
to  all  Federal  laws  and  Federal  and 
Department  of  Commerce  policies, 
regulations,  and  procedures  applicable 
to  Federal  financial  assistance  awards  as 
identified  in  the  cooperative  agreement 
award. 

(b)  Past  Performance.  Unsatisfactory 
performance  imder  prior  Federal  awards 
may  result  in  a  proposal  not  being 
considered  for  funding. 

(c)  Pre-award  Activities.  If  applicants 
incur  any  costs  prior  to  an  award  being 
made,  they  do  solely  at  their  own  risk 
of  not  being  reimbursed  by  the 
Government.  Only  written  authorization 
from  the  NIST  Grants  Officer  will 
obligate  NIST  to  cover  pre-award  costs. 

(d)  No  Obligation  for  Future  Funding. 
If  a  proposal  is  selected  for  funding, 
NIST  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  NIST. 

(e)  Delinquent  Federal  Debts.  No 
award  of  Federal  funds  shall  be  made  to 
an  applicant  or  recipient  who  has  an 
outstanding  delinquent  Federal  debt 
imtil  either  the  delinquent  account  is 
paid  in  full,  a  negotiated  repayment 
schedule  is  established  and  at  least  one 
pa)nnent  is  received,  or  other 
arrangements  satisfactory  to  NIST  are 
made. 

If)  Name  Check  Review.  All  for-profit 
and  non-profit  applicants  are  subject  to 
a  name  check  review  process.  Name 
checks  are  intended  to  reveal  if  any  key 
individuals  associated  with  the 
applicant  have  been  convicted  of  or  are 
presently  facing  criminal  charges  such 
as  fraud,  theft,  perjury,  or  other  matters 
which  significantly  reflect  on  the 
applicant’s  management,  honesty,  or 
financial  integrity. 

(g)  Primary  Applicant  Certification. 

.  All  primary  applicants  (including  all 
joint  venture  participants]  must  submit 
a  completed  form  CD-511, 
“Certifications  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying,”  and  the 


following  explanation  is  hereby 
provided: 

(1)  Nonprocurement  Debarment  and 
Suspension.  Prospective  participants,  as 
defined  at  15  CFR  part  26,  section  105 
are  subject  to  15  CFR  part  26, 
“Nonprocurement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 

12)  Divg-Free  Workplace.  Grantees  (as 
defined  at  15  CFR  part  605)  are  subject 
to  15  CFR  26,  subpart  F, 
“Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

(3)  Anti-Lobbying.  Persons  (as  defined 
at  15  CFR  part  28,  section  105)  are 
subject  to  the  lobbying  provisions  of  31 
use  1352,  “Limitations  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financift) 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applicationsA)ids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  ^ater;  and, 

(4)  Anti-Loobying  Disclosures.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  imder  15  CFR 
part  28,  Appendix  B. 

(h)  Lower  Tier  Certification. 

Recipients  shall  require 
applicantsAiidders  for  subgrants, 
contracts,  subcontracts,  or  other  lower 
tier  covered  transactions  at  any  tier 
under  the  aweird  to  submit,  if 
appUcable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions  and  Lobbying”  and  Form 
SF-LLL,  “Disclosure  of  Lobbying 
Activities.”  Although  the  CD-512  is 
intended  for  the  use  of  primary 
recipients  and  should  not  be  transmitted 
to,  NIST,  the  SF-LLL  submitted  by  any 
tier  recipient  or  subrecipient  should  be 
forwarded  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

(i)  False  Statements.  A  false  statement 
on  any  application  for  funding  under 
ATP  may  be  grounds  for  denid  or 
termination  of  funds  and  grounds  for 
possible  punishment  by  a  fine  or 
imprisonment  as  provided  in  18  U.S.C. 
1001. 

(j)  Intergovernmental  Review.  The 
A’lP  does  not  involve  the  mandatory 
payment  of  any  matching  funds  from 
state  or  local  government  and  does  not 


affect  directly  any  state  or  local 
government.  Accordingly,  the 
Department  of  Commerce  has 
determined  that  Executive  Order  12372, 
“Intergovernmental  Review  of  Federal 
Programs”  is  not  applicable  to  this 
program. 

(k)  American-Made  Equipment  and 
Products.  Applicants  are  hereby  notified 
that  they  are  encouraged,  to  the  greatest 
extent  practicable,  to  purchase 
American-made  equipment  and 
products  with  the  funding  provided 
under  this  program  in  accordance  with 
Congressional  intent. 

(l)  Paperwork  Reduction  Act.  This 
notice  conteiins  collection  of 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)  which 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB  Control 
No.  0693-0009).  Notwithstanding  any 
other  provision  of  the  law,  no  person  is 
required  to  respond  to,  nor  shall  any 
person  be  subject  to  a  penalty  for  failure 
to  comply  with  a  collection  of 
information,  subject  to  the  requirements 
of  the  PRA,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  No. 

Dated:  December  23, 1996. 

Samuel  Kramer, 

Associate  Director. 

IFR  Doc.  96-33133  Filed  12-27-96;  8:45  am) 
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[Docket  No.  961030302-6302-01] 

RIN  0693-ZA12 

Physics  Laboratory  1997  Summer 
Undergraduate  Research  Fellowships 
(SURFy— Partnerships  in  Atomic, 
Molecular  and  Optical  (AMO)  Physics 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice. 


SUMMARY:  Through  Summer 
Undergraduate  Research  Fellowship,  the 
program  “SURFing  the  Physics,  Lab:  A 
Partnership  for  AMO  Physics”  will 
provide  an  opportunity  for  the  Physics 
Laboratory  of  the  National  Institute  of 
Standards  and  Technology  and  the 
National  Science  Foundation  to  join  in 
partnership  with  American  colleges  and 
universities,  to  encourage  outstanding 
physics  students  to  pursue  scientific 
careers.  This  program  will  function  by 
exposing  students  to  the  world  class 
atomic,  molecular,  optical  and  radiation 
physicists  and  facilities  in  the  NIST 
Physics  Laboratory,  and  by 
strengthening  imdergraduate  AMO 
physics  curricula  by  forming  the  basis  of 
ongoing  collaborations.  The  NIST 
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program  director  will  work  with  physics 
department  chairs  and  directors  of 
multi-disciplinary  centers  of  excellence 
to  identify  outstanding  imdergraduates 
(including  graduating  seniors)  who 
would  benefit  firom  off-campus  summer 
research  in  an  honors  academy 
enviromnent.  We  recommend  a  group  of 
two  candidates  plus  one  alternate  to  be 
nominated  by  each  institution,  although 
larger  or  smaller  groups  will  be  given 
equal  consideration.  The  selected  group 
of  about  twenty-give  (25)  students  will 
spend  approximately  twelve  (12)  weeks 
at  the  P%sics  Laboratory’s 
Gaitherburgh,  MD  campus,  working 
one-on-one  with  NIST  staff  physicists  • 
actively  engaged  in  projects  that 
combine  the  quest  for  fimdamental 
knowledge  and  direct  applications  to 
problems  of  national  importance.  The 
12-week  stipend  for  the  summer  of  1997 
will  be  $3600.  Students  and  NIST 
research  advisors  will  be  paired,  based 
on  the  student’s  background  and 
interests,  in  the.  spring.  This  allows  for 
adequate  dialog  between  the  student, 
the  student’s  physics  professors  and  the 
NIST  advisor.  It  also  ensures  that  the 
student  arrives  at  NIST  ready  to 
contribute,  and  prepares  the  student’s 
physics  professor  for  follow-up  in  the 
fall.  Good  overlap  of  research  interest 
will  facilitate  collaborations  between 
NIST  and  the  participating  academic 
partners.  The  students  will  live  in  a 
nearby  furnished  apartment  complex 
and  participate  in  the  many  NIST 
seminars  and  in  a  weekly  SURFing  the 
Physics  Lab  Summer  Seminar  Series. 

The  students  will  all  present  a  research 
seminar  at  NIST  and  be  encouraged  to 
participate  in  a  local  or  national 
scientific  conference  during  the 
following  academic  year.  Given  the 
significant  lack  of  diversity  in  the 
present  physics  woric  force,  we 
encoiuage  students  from  imder- 
represented  groups  to  apply.  Costs  for 
this  program  (stipend,  travel  and 
housing)  will  be  shared  by  NIST,  NSF 
and  the  participating  schools. 

DATES:  Proposals  must  be  received  no 
later  than  the  close  of  business  February 
14, 1997. 

ADDRESSES:  Applicants  must  submit  one 
signed  origmaJ  plus  two  (2)  cppies  of 
the  proposal  along  with  the  Grant 
Application,  Standard  Form  424  (Rev. 
4/92)  to:  Physics  Laboratory,  Attn:  Dr. 
Paul  D.  Lett,  National  Institute  of 
Standards  and  Technology,  Building 
221,  Room  A-167,  Gaithersburg,  MD 
20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Paul  D.  Lett,  (301)  975-6559. 


SUPPLEMENTARY  INFORMATION: 

Catalog  of  Federal  Dfunestic  Assistance 
Name  and  Number 

Measurement  and  Engineering  Research 
and  Standards;  11.609 

Authority 

The  Act  of  March  3, 1901,  as  amended 
(15  U.S.C.  278g-l)  authorizes  the 
National  Institute  of  Standards  and 
Technology  to  expend  up  to  1  per 
centum  of  the  funds  appropriated  for 
activities  of  NIST  in  any  fiscal  year,  as 
the  Director  deems  appropriate,  for 
financial  assistance  awards  in  the  form 
of  cooperative  agreements  to  students  at 
institutions  of  higher  learning  within 
the  United  States.  These  students  must 
show  promise  as  present  or  future 
contributors  to  the  missions  of  NIST. 
Cooperative  Agreements  are  awarded  to 
assure  continued  growth  and  progress  of 
science  and  engineering  in  the  United 
States,  including  the  encouragement  of 
women  and  minority  students  to 
continue  their  professional 
development. 

Program  Description 

The  objective  of  this  partnership  is  to 
build  a  mutually  beneficial  relationship 
between  tl^e  student,  the  institution  of 
higher  learning,  and  NIST.  'This  is  the 
fourth  year  of  a  program  partially 
funded  by  the  NSF  Physics  Division  as 
a  Research  Experience  for 
Undergraduates  Site  (REU).  Between  20 
and  50%  of  the  associated  student 
stipends,  travel  and  housing  will  be 
provided  in  cost  sharing  by  the 
individual  participating  institutions. 

NIST  is  one  of  the  nation’s  premiere 
institutions  for  the  physical  sciences 
and,  as  the  lead  agency  for  technology 
transfer,  is  provicfing  a  strong  interface 
between  government,  industry,  and 
academia;  on-site  researchers  at  NIST 
come  fix>m  a  broad  range  of  colleges  and 
industries.  Owing  to  its  unique  mission 
to  support  the  U.S.  economy  by  working 
with  industry,  NIST  embodies  a  special 
science  culture,  developed  from  a  large 
and  well-equipped  research  staff  that 
enthusiastically  blends  programs  that 
address  the  immediate  needs  of  industry 
with  longer-term  research  that 
anticipates  futvu«  needs.  'This  synergy 
occurs  in  few  other  places  and  enables 
the  Physics  Laboratory  to  offer  unique 
resear(±  and  training  opportunities  for 
imdergraduates,  providing  them  a 
resear^-rich  environment  and  exposmre 
to  state  of  the  art  equipment,  as  well  as 
to  scientists  at  work  and  to  professional 
contacts  that  represent  future 
employment  possibilities. 

Attending  to  the  long  term  needs  of 
many  U.S.  high-technology  industries. 


NIST’s  Physics  Laboratory  conducts 
basic  research  in  the  areas  of  quantum, 
electron,  optical,  atomic,  molecular,  emd 
radiation  physics.  This  is 
complemented  by  applied  research 
deyoted  to  overcoming  barriers  to  the 
next  technological  revolution,  in  which 
individual  atoms  and  molecules  will 
serve  as  the  fundamental  building 
blocks  of  electronic  and  optical  devices. 
To  achieve  these  goals,  staff  develop 
and  utilize  highly  specialized 
equipment,  such  as  polarized  electron 
microscopes,  sctmning  tunneling 
microscopes,  lasers,  and  x-ray  and 
synchrotron  radiation  sources.  Research 
projects  can  be  theoretical  or 
experimental,  and  will  range  in  focus 
from  quantiun  electrodynamics,  through 
trapping  atoms  and  choreographing 
molecular  collisions,  to  ionizing 
radiation.  SURF  students  will  work  one- 
on-one  with  our  nation’s  top  physical 
scientists  both  from  NIST  and  from 
some  of  our  nation’s  leading,  high  tech 
industries.  It  is  anticipated  that 
successful  SURF  students  will  move 
from  a  position  of  reliance  on  guidance 
from  their  research  advisors  to  one  of 
research  independence  during  the 
twelve-week  period.  One  goal  of  this 
partnership  is  to  provide  opportimities 
for  our  nation’s  next  generation  of 
scientists  and  engineers  to  engage  in 
world-class  scientific  research  at  NIST, 
especially  in  ground-breaking  areas  of 
emerging  teclmologies.  This  carries  with 
it  the  hope  of  motivating  these 
individuals  to  pursue  a  Ph.D.  in  physics 
and  to  consider  research  careers. 
SURFing  the  Physics  Lab  will  attempt  to 
forge  partnerships  with  NSF  and  with 
post-secondary  institutions  that 
demonstrate  strong,  hands-on 
undergraduate  science  curricula, 
especi^y  those  with  a  demonstrated 
commitment  to  the  education  of  women, 
minorities  and  students  with 
disabilities.  This  prbgram  will  be  open 
to  all  U.S.  citizens  interested  in  AMO  * 
physics. 

Eligibility 

Colleges  and  universities  with  degree 
granting  programs  in  areas  of  AMO 
physics. 

Funding  Availability 

The  NIST  Physics  Laboratory  will 
commit  approximately  $45,000  to  ' 
support  cooperative  agreements  under 
this  program.  The  NIST  Physics 
Laboratory’s  REU  Program  is 
anticipating  renewal  of  funding  by  the 
NSF  at  a  level  between  $50,000  and 
$70,000  per  year.  'The  anticipated  direct 
and  indirect  cost  for  stipends,  travel  and 
housing  and  conference  attendance  for 
up  to  twenty-five  students  is  about 
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$150,000.  The  actual  number  of  awards 
made  under  this  announcement  will 
depend  on  the  level  of  cost  sharing  by 
our  academic  partners.  The  issuance  of 
awards  is  contingent  upon  the 
availability  of  funding. 

Proposal  Review  Process 

All  proposals  will  be  reviewed  by  a 
panel  of  three  NIST  scientists  appointed 
by  the  Program  Director.  Proposals 
should  include  the  following:. 

(A)  Student  Information: 

(1)  official  transcript  for  each  student 
nominated  with  a  recommended  G.P.A. 
of  3.0  or  better; 

(2)  a  personal  statement  firom  each 
student  and  statement  of  commitment  to 
participate  in  the  1997  SURF  program, 
including  a  description  of  the  student’s 
prioritized  research  interests; 

(3)  a  resume  for  each  student;  and 

(4)  two  letters  of  recommendation  for 
each  student.  All  references  to  student 
include  the  proposed  alternate. 

(B)  Information  About  the  Applicant 
'  Institution: 

(1)  description  of  the  applicant’s 
education  and  research  philosophy, 
faculty  interests,  on-campus  research 
program(s)  and  opportunities,  and 
overlapping  research  interests  of  NIST 
and  the  institution;  and 

(2)  a  statement  addressing  issues  of 
academic  credit  and  commitment  to  cost 
sharing. 

Application  Kit 

An  application  kit,  containing  all 
required  application  forms  and 
certifications  is  available  by  calling 
Marilyn  King  at  (301)  975-3200.  An 
application  kit  includes  the  following: 

SF  424  (Rev  4/92) — Application  for 
Federal  assistance 
SF  424A  (Rev  4/92) — Budget 
information — Non-Construction 
Programs 

SF  424B  (Rev  4/92) — Assurances — ^Non- 
Construction  Programs 
CD  511  (7/91) — Certification  regarding 
debarment,  suspension,  and  other 
responsibility  matters;  drug-free 
workplace  requirements  and  lobbying 
CD  512  (7/91) — Certification  regarding 
debarment,  suspension,  ineligibility 
and  voluntary  exclusions — lower  tier 
covered  transactions  and  lobbying 
SF-LLL  Disclosure  of  lobbyii^  activities 

Evaluation  Criteria 

Evaluation  of  Student’s  Academic 
Ability  and  Conunitment  to  Program 
Coals  (35%):  Includes,  but  is  not  limited 
to,  evaluation  of  the  following: 
Completed  course  work;  expressed 
research  interest;  prior  research 
experience;  grade  point  average  in 
courses  relevant  to  program;  career 
plans;  honors  and  activities. 


Evaluation  of  Applicant  Institution’s 
Commitment  to  Program  Coals  (35%): 
Includes,  but  is  not  limited  to, 
evaluation  of  the  following:  Institution’s 
focus  on  AMO  physics;  overlap  between 
research  interests  of  the  institution  and 
NIST;  emphasis  on  imdergraduate 
hands-on  research;  undergraduate 
participation  in  research  conferences/ 
programs;  on-campus  research  facilities; 
past  participation  by  students/ 
institution  in  such  programs;  and 
commitment  to  educate  women/ 
minorities,  and  persons  with 
disabilities.  Evaluation  of  Applicant 
Institution’s  Cost  Sharing  (30%):  In  the 
spirit  of  a  true  partnership,  successful 
applicants  will  be  encouraged  to 
contribute  matching  funds.  A  suggested 
level  of  participation  would  he  to 
directly  cover  student  travel  (one  round 
trip  by  common  carrier)  and  housing 
costs  (approximately  $1500);  a  higher 
level  of  participation,  such  as  partial 
payment  of  the  student’s  stipend,  stated 
intent  to  support  the  participating 
students  at  a  research  conference,  and/ 
or  awarding  of  academic  credit,  will  be 
given  extra  merit  in  the  evaluation 
process. 

Award  decisions  shall  be  based  upon 
total  evaluation  score. 

Award  Period 

The  1997  Physics  Laboratory  SURFing 
Partnership  is  anticipated  to  nm 
between  May  27  through  August  15, 
1997;  adjustments  may  be  made  to 
accommodate  specific  academic 
schedules  (e.g.,  a  limited  munber  of  10- 
week  cooperative  agreements). 

Paperwork  Reduction  Act 

The  Standard  Form  424  and  other 
Standard  Forms  in  the  application  kit 
are  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  and  have 
been  approved  by  OMB  under  Control 
Nos.  0348-0043,  0348-0044,  0348- 
0040,  and  0348-0046. 

Additional  Requirements 

Primary  Application  Certifications 

All  primary  applicants  must  submit  a 
completed  form  CD-511,  “Certifications 
Regarding  Debarment,  Suspension  and 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and 
Lobbying,’’  and  the  following 
explanations  must  be  provided: 

1.  Nonprocurement  debarment  and 
suspension.  Prospective  participants  (as 
defined  at  15  CFR  Part  26,  Section  105) 
are  subject  to  15  CFR  Part  26, 
“Nonprociirement  Debarment  and 
Suspension”  and  the  related  section  of 
the  certification  form  prescribed  above 
applies; 


2.  Drug-free  workplace.  Grantees  (as 
defined  at  15  CFR  Part  26,  Section  605) 
are  Subject  to  15  CFR  Part  26,  Subpart 
F,  “Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)”  and  the 
related  section  of  the  certification  form 
prescribed  above  applies; 

3.  Anti-lobbying.  Persons  (as  defined 
at  15  CFR  Part  28,  Section  105)  are 
subject  to  the  lobbying  provisions  of  31 
U.S.C.  1352,  “Limitation  on  use  of 
appropriated  funds  to  influence  certain 
Federal  contracting  and  financial 
transactions,”  and  the  lobbying  section 
of  the  certification  form  prescribed 
above  applies  to  applications/bids  for 
grants,  cooperative  agreements,  and 
contracts  for  more  than  $100,000,  and 
loans  and  loan  guarantees  for  more  than 
$150,000,  or  the  single  family  maximum 
mortgage  limit  for  affected  programs, 
whichever  is  greater. 

4.  Anti-lobbying  disclosure.  Any 
applicant  that  has  paid  or  will  pay  for 
lobbying  using  any  funds  must  submit 
an  SF-LLL,  “Disclosure  of  Lobbying 
Activities,”  as  required  under  15  CFR 
Part  28,  Appendix  B. 

5.  Lower-tier  certifications.  Recipients 
shall  require  applicants/bidders  for 
subgrants,  contracts,  subcontracts,  or 
other  lower  tier  covered  transactions  at 
any  tier  imder  the  award  to  submit,  if 
applicable,  a  completed  Form  CD-512, 
“Certifications  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered 
Transactions  and  Lobbying”  and 
disclosiure  form,  SF-LLL,  “Disclosure  of 
Lobbying  Activities.”  Form  CD-512  is 
intended  for  the  use  of  recipients  and 
should  not  be  transmitted  to  NIST.  SF- 
LLL  submitted  by  any  tier  recipient  or 
subrecipient  should  be  submitted  to  " 
NIST  in  accordance  with  the 
instructions  contained  in  the  award 
document. 

Preaward  Activities 

Applicants  who  incur  any  costs  prior 
to  an  award  being  made  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  assurance  that  may  have 
been  provided,  there  is  no  obligation  on 
the  part  of  NIST  to  cover  preaward 
costs. 

No  Obligation  for  Future  Funding 

If  an  application  is  accepted  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  total 
■  discretion  of  NIST. 
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Past  Performance 

Unsatisfactory  performance  imder 
prior  Federal  aw^s  may  result  in  an 
application  not  being  considered  for 
funding. 

False  Statements 

A  false  statement  on  an  application  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

Delinquent  Federal  Debts 

No  award  of  Federal  funds  shall  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either: 

1.  The  delinquent  accoimt  is  paid  in 
full, 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Indirect  Costs 

The  total  dollar  amoimt  of  the  indirect 
costs  proposed  in  an  application  imder 
this  program  must  not  exceed  the 
indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  direct  cost  dollar 
amount  in  the  application  whichever  is 
less. 

Purchase  of  American-made  Equipment 
and  Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  greatest 
practicable  extent,  to  purchase 
American-made  equipment  and 
products  with  funding  provided  under 
this  program. 

Federal  Policies  and  Procedures 

Recipients  and  subrecipients  under 
the  Physics  Laboratory  Program  shall  be 
subject  to  all  Federal  laws  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  financial 
assistance  awards.  The  SURF  program 
does  not  directly  afiect  any  state  or  local 
government.  Applicants  are  reminded  of 
the  applicability  of  Executive  Order 
12372,  “Intergovernmental  Review  of 
Federal  Programs.” 

Executive  Order  Statement 


Announcement  of  Meeting  of  National 
Conference  on  Weights  and  Measures 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Interim  Meeting  of  the  National 
Conference  on  Weights  and  Measures 
will  be  held  January  12  through  16, 

1997,  at  the  Doubletree  Hotel,  Rockville. 
MD.  The  meeting  is  open  to  the  public. 

The  National  inference  on  Weights 
and  Measures  is  an  organization  of 
weights  and  measures  enforcement 
'officials  of  the  States,  counties,  and 
cities  of  the  United  States,  and  private 
sector  representatives.  The  interim 
meeting  of  the  conference,  as  well  as  the 
annual  meeting  to  be  held  next  July  (a 
notice  will  be  published  in  the  Federal 
Register  prior  to  such  meeting),  brings 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  section  2(5)  of  its  Organic 
Act  (15  U.S.C.  272(5)),  the  National 
Institute  of  Standards  and  Technology 
acts  as  a  sponsor  of  the  National 
Conference  on  Weights  and  Measures  in 
order  to  promote  imiformity  among  the 
States  in  the  complex  of  laws, 
regulations,  methods,  and  testing 
equipment  that  comprises  regulatory 
control  by  the  States  of  commercial 
weighing  and  measuring. 

DATES:  The  meeting  will  be  held  January 
12-16, 1997. 

LOCATION  OF  MEETING:  Doubletree  Hotel, 
Rockville,  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Gilbert  Ugiansky,  Executive 
Secretary,  National  Conference  on 
Weights  and  Measures,  P.O.  Box  4025, 
Gaithersburg,  Maryland  20885. 
Telephone:  (301)  975-4005. 

Dated:  December  18, 1996. 

Samuel  Kramer, 

Associate  Director. 

IFR  Doc.  96-33135  Filed  12-27-96;  8:45  ami 
WLUNQ  CODE  3510-13-M 


This  funding  notice  was  determined 
to  be  “not  significant”  for  purses  of 
Executive  Order  12866. 

Dated:  December  18, 1996. 

Samuel  Kramer 
Associate  Director. 

IFR  Doc.  96-33134  Filed  12-27-96:  8:45  am) 

SaUNG  CODE  3S10-13-M 


Evaluation  of  Coastal  Zone 
Management  Programs  and  National 
Estuarine  Research  Reserve 

AGENCY:  Office  of  Ocean  and  Coastal 
Resoiuce  Management,  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 


ACTION:  Notice  of  intent  to  evaluate. 


SUMMARY:  The  NOAA  Office  of  Ocean 
and  Coastal  Resource  Management 
(OCRM)  announces  its  intent  to  evaluate 
the  performance  of  the  Alabama, 
American  Samoa  and  Louisiana  Coastal 
Zone  Management  Programs  and  the 
Apalachicola  (FL)  National  Estuarine 
Research  Reserve  Program. 

These  evaluations  will  be  conducted 
pursuant  to  section  312  and  315  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended.  The  CZMA 
requires  a  continuing  review  of  the 
performance  of  states  with  respect  to 
coastal  program  implementation  and 
reserve  management.  Evaluation  of 
Coastal  Zone  Management  Programs  and 
National  Estuarine  Research  Reserves 
requires  findings  concerning  the  extent 
to  which  a  state  has  met  the  national 
objectives,  adhered  to  its  coastal 
program  document  or  reserve 
Management  Plan  approved  by  the 
Secretary  of  Commerce,  and  adhered  to 
the  terms  of  financial  assistance  awards 
funded  under  the  C2^MA.  The 
evaluations  will  include  a  site  visit, 
consideration  of  public  comments,  and 
consultations  widi  interested  Federal, 
State,  and  local  agencies  and  members 
of  the  public.  Public  meetings  are  held 
as  part  of  the  site  visits. 

Notice  is  hereby  given  of  the  dates  of 
the  site  visits  for  the  listed  evaluations, 
and  the  dates,  local  times,  and  locations 
of  public  meetings  during  the  site  visits. 

The  Alabama  Coastal  Zone 
Management  Program  site  visit  will  be 
firom  February  3-7, 1997.  A  public 
meeting  will  be  on  Wednesday, 

February  5, 1997,  at  6:00  p.m.,  in  the 
International  Trade  Center,  250  Water 
Street,  Mobile,  Alabama. 

The  Apalachicola  National  Estuarine 
Research  Reserve  in  Florida,  site  visit 
will  be  from  February  10-14, 1997.  A 
public  meeting  will  ^  held  on 
Wednesday,  February  12, 1997,  at  7:00 
p.m.,  at  the  Apalachicola  NERR 
Headquarters,  261  7th  Street, 
Apalachicola,  Florida. 

The  American  Samoa  Coastal  Zone 
Management  Program  site  visit  will  be 
from  February  24-28, 1997.  A  public 
meeting  will  be  on  Wednesday, 
February  26, 1997,  at  4:30  p.m.,  at  the 
Rainmaker  Hotel,  Tape  Room. 

The  Louisiana  Coastal  Zone 
Management  Program  site  visit  will  be  " 
from  February  24-28, 1997.  A  public 
meeting  will  be  on  Wednesday, 
February  26, 1997,  at  7:00  p.m.,  at  the 
State  Lands  and  Natural  Resources 
Building,  Mineral  Board  Hearing  Room, 
625  North  Fourth  Street,  Baton  Rouge, 
Louisiana. 
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The  States  will  issue  notice  of  the 
public  meeting(s]  in  a  local 
newspaperfs)  at  least  45  days  prior  to 
the  public  mestingls),  and  will  issue 
other  timely  notices  as  appropriate. 

Copies  of  the  State’s  most  recent 
performance  reports,  as  well  as  OCRM’s 
notifications  and  supplemental  request 
letters  to  the  States,  are  available  upon 
request  from  OCRM.  Written  comments 
from  interested  parties  regarding  these 
Programs  are  encouraged  and  will  be 
accepted  until  15  days  after  the  public 
meeting.  Please  direct  written  comments 
to  Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910.  When 
the  evaluation  is  completed,  OCRM  will 
place  a  notice  in  the  Federal  Register 
annoimcing  the  availability  of  the  Final 
Evaluation  Findings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vickie  A.  Allin,  Chief,  Policy 
Coordination  Division,  Office  of  Ocean 
and  Coastal  Resource  Management, 
NOS/NOAA,  1305  East-West  Highway, 
Silver  Spring,  Maryland,  20910,  (301) 
713-3090,  ext.  126. 

Federal  Domestic  Assistance  Catalog  11.419. 
Coastal  Zone  Management  Program 

Administration. 

Dated:  December  20, 1996. 

Dr.  David  L.  Evans, 

Acting  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 

(FR  Doc.  96-33086  Filed  12-27-96;  8:45  am] 
BILLMG  CODE  3S1<M)8-M 


National  Oceanic  and  Atmospheric 
Administration 

p.D.  121996C] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Northwest  Crab 
Industry  Advisory  Committee 
(PNCIAC),  will  meet  on  January  6, 1997, 
in  Seattle,  WA. 

DATES:  The  meeting  will  be  held  on 
January  6, 1997,  from  9:00  a.m.  to  1:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
Leif  Erickson  Lodge  Hall,  2245  NW  57th 
Street,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Covmcil,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252;  telephone:  907-271-2809. 


FOR  FURTHER  INFORMATION  CONTACT:  Ami 
Thomson,  Alaska  Crab  Coalition; 
telephone:  206-547-7560. 
SUPPLEMENTARY  INFORMATION:  The 
PNCIAC’s  agenda  includes  the 
following: 

1.  Alaska  Department  of  Fish  and 
Game  proposal  for  a  cost  recovery 
funded  observer  program. 

2.  Emergency  petition  for  revised  pot 
limits  in  the  Bristol  Bay  red  king  crab 
fishery. 

3.  Proposal  to  reduce  the  minimum 
size  limit  of  Bristol  Bay  red  king  crab  to 
6  inches. 

4.  Other  related  crab  management  . 
issues. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ami 
Thomson,  Alaska  Crab  Coalition,  206- 
547-7560,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  December  23, 1996. 

Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-33180  Filed  12-27-96;  8:45  am] 
BILLING  CODE  3510-22-F 


p.D.  122096A] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Meirine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council  will  hold  a  public 
meeting. 

DATES:  The  meeting  will  be  held  on 
January  9, 1997,  beginning  at  9:00  a.m. 
and  will  run  until  business  for  the  day 
is  concluded.  The  meeting  will 
reconvene  on  January  10, 1997,  at  8:00  ’ 
a.m.  and  will  run  until  business  for  the 
day  is  concluded. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Red  Lion  Downtown  Portland,  1401 
SW  Lincoln,  Portland,  OR  97201,  in  the 
Multnomah  Falls  Room. 

Council  address:  Pacific  Fishery 
Management  Covmcil,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  D.  Six,  Executive  Director; 
telephone:  (503)  326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
piu^ose  of  the  meeting  is  to  develop 
options  for  long  term  management  of  the 


limited  entry  fixed  gear  sablefish 
fishery. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Eric 
Greene  at  (5b3)  326-6352  at  least  5  days 
prior  to  the  meeting  date. 

Dated:  December  23, 1996. 

Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 

[FR  Doc.  96-33181  Filed  12-27-96;  8:45  am] 
BILLING  CODE  3510-22-F 


P.D.  122396D] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for 
modification  1  to  scientific  research 
permit  991  (P599)  and  issuance  of  an 
amendment  of  enhancement  permit  747 
(P45H). 

SUMMARY:  Notice  is  hereby  given  that 
the  California  Department  of  Water 
Resources  in  Sacramento,  CA  (QDWR) 
has  applied  in  due  form  for 
modification  1  to  scientific  research 
permit  991  and  that  an  amendment  of 
enhancement  permit  747  was  issued  to 
the  U.S.  Fish  and  Wildlife  Service  in 
Sacramento,  CA  (FWS)  authorizing 
takes  of  an  endangered  species. 

DATES:  Written  comments  or  requests  for 
a  public  hearing  on  the  modification 
application  must  be  received  on  or 
before  January  29, 1997. 

ADDRESSES:  The  application  and  related 
dociunents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Ofiice  of  I^tected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Director,  Southwest  Region,  NMFS, 
501  West  Ocean  Blvd,,  Suite  4200,  Long 
Beach,  CA  90802-4213  (310-980-4016). 

Written  comments  or  requests  for  a 
public  hesuing  should  be  submitted  to 
the  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources. 
SUPPLEMENTARY  INFORMATION:  CDWR 
requests  modification  1  to  permit  991, 
and  the  amendment  of  permit  747  was 
■  issued,  imder  the  authority  of  section  10 
of  the  Endangered  Species  Act  of  1973 
(ESA)  (16  U.S.C.  1531-1543)  and  the 
NMFS  regulations  governing  ESA-listed 
fish  and  wildlife  permits  (50  CFR  parts 
217-227). 
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For  modification  1  to  permit  991, 
CDWR  (P599)  requests  an  additional 
annual  take  of  juvenile,  endangered, 
Sacramento  River  winter-run  ^inook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  a  new  scientific 
research  study.  G3WR  proposes'a 
fisheries  study  of  the  Yolo  bypass,  a 
floodplain  adjacent  to  the  Sacramento 
River  where  large  numbers  of  salmon 
are  trapped  when  high  flows  recede. 
Theobjectives  of  the  study  include 
estimation  of  the  number  of  juvenile 
salmon  diverted  to,  and  successfully 
emigrating  from,  the  Bypass; 
identification  of  habitats  in  the  Bypass 
used  for  salmon  rearing;  estimation  of 
the  mnnber  of  salmon  trapped  in  the 
Yolo  Bypass  after  floodwaters  recede; 
and  measurement  of  salmon  growth  and 
feeding  in  the  Bypass  versus  the 
Sacramento  River.  Study  results  will  be 
used  to  provide  recommendations  for 
ecosystem  restoration  options,  to 
identify  actions  to  minimize  adverse 
effects  to  juvenile  salmon,  and  to  make 
habitat  restoration  efforts  as  harmless  to 
fish  as  possible.  ESA-listed  fish  will  be 
captur^  in  the  Yolo  Bypass,  handled, 
and  released  in  the  mainstem 
Sacramento  River.  A  percentage  of 
associated  indirect  mortalities  is  also 
requested.  Modification  1  is  requested 
for  the  duration  of  the  permit.  Permit  • 
991  expires  on  Jime  30, 1999. 

On  November  27, 1996,  NMFS 
amended  FWS’s  enhancement  permit 
747  (P45H)  extending  the  expiration 
date  of  the  permit.  Pmmit  747  was 
issued  to  FWS  on  August  8, 1991  and 
was  due  to  expire  on  November  30, 

1996.  Permit  747  authorizes  annual 
takes  of  adult  and  juvenile,  endangered, 
Sacramento  River  winter-run  chinook 
salmon  {Oncorhynchus  tshawytscha) 
associated  with  an  artificial  propagation 
program  at  FWS’s  Coleman  National 
Fish  Hatchery  and  a  captive  broodstock 
program.  In  October,  1996,  FWS  applied 
for  a  new  permit  (P45W)  to  replace 
permit  747  (61  FR  53899,  October  16, 
1996).  However,  due  to  the  time 
required  to  process  the  new  permit 
request,  permit  747  would  have  expired 
before  the  new  permit  could  be  issued. 
To  avoid  a  lapse  in  FWS’s  endangered 
species  take  authorization,  permit  747 
was  amended  to  expire  on  January  31, 

1997. 

Those  individuals  requesting  a 
hearing  on  the  permit  modification 
request  should  set  out  the  specific 
reasons  why  a  hearing  would  be 
appropriate  (see  ADDRESSES).  The 
holding  of  such  a  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
the  above  application  summary  are 


those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Dated:  December  23, 1996. 

Barbara  Schroeder, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

[FR  Doc.  96-33178  Filed  12-27-96;  8:45  am] 
BiUMG  CODE  3610-a2-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Proposed  Amendments  to  the  Price 
Limit  md  Trading  Halt  Provisions  in 
Domestic  Stock  index  Futures 
Contracts 

agency:  Gimmodity  Futures  Trading 
Commission. 

action:  Notice  of  availability  of 
proposed  amendments  to  the  price  limit 
and  trading  halt  provisions  in  domestic 
stock  index  futures  contracts  listed  on 
the  Chicago  Mercantile  Exchange, 

Kansas  City  Boiud  of  Trade,  and  New 
York  Futures  Exchange. 

SUMMARY:  The  Chicago  Mercantile 
Exchange  (CME),  Kansas  City  Board  of 
Trade  (KCBT),  and  New  York  Futmes 
Exchange  (NYFE)  have  submitted  ' 
propos^  to  modify  existing  “circuit 
breaker’’  and  related  price  limit 
provisions  in  those  exchanges’  domestic 
stock  index  futures  contracts.  The 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposals  for  conunent  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  Jwuary  14, 1997. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  1155  21st 
Street  NW,  Washington,  DC  20581.  In 
addition,  comments  may  be  sent  by 
facsimile  transmission  to  facsimile 
niunber  (202)  418-5521  or  by  electronic 
mail  to  secretary@cftc.gov.  Reference 
should  be  made  to  the  proposed 
amendments  to  circuit  breaker  and  price 
limit  provisions  in  domestic  stock  index 
'  futiues  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Steve  Sherrod  of  the  • 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  1155  21st  Street  NW, 


Washington,  DC  20581,  telephone  202-^ 
418-5277.  Facsimile  niimber:  (202)  418- 
5527.  Electronic  mail: 
ssherrod@cftc.gov. 

SUPPLEMENTARY  INFORMATION:  The  CME, 
KCBT,  and  NYFE  have  proposed 
changes  to  each  of  the  opening, 
intermediate,  and  overall  daily  price 
limits,  including  the  circuit  breaker 
trigger  levels,  for  their  domestic  stock 
index  futures  contracts.'  The 
submissions  were  made  in  response  to 
a  proposal  from  the  New  York  Stock 
Exchwge  (NYSE)  to  raise  the  levels  of 
its  “circuit  breaker’’  trading  halt 
triggers.  Specifically,  the  NYSE 
proposes  to  increase  the  trigger  for  a 
one-half  hour  trading  halt  to  350  points 
in  the  Dow  Jones  Industrial  Average 
(DJIA)  2  from  250  DJIA  points  and  to 
increase  the  trigger  for  a  one  hour 
trading  halt  to  550  points  in  the  DJIA 
from  400  DJIA  points.  That  proposal  is 
currently  imder  review  by  the  Securities 
and  Exchange  Commission  (SEC). 

Notice  of  that  proposal  was  given  in  the 
Federal  Register  on  Decemlrar  19, 1996 
(61  FR  67087). 

The  proposed  amendments  to  the  S&P 
500  futures  contract  (the  most  actively 
traded  domestic  stock  index  futures 
contract)  are  shown  in  Table  1  below. 
The  proposed  amendments  to  other 
domestic  stock  index  futures  contracts 
generally  are  comparable  to  those  in  the 
S&P  500  futures  contract. 


Table  1.— Current  and  Proposed 
CME  S&P  5(X)  Price  Limit  Schedule 


Price  limit 

Current 

level 

Proposed 

level 

Opening . . 

+1-5 

+1-7 

Initial  Decline . 

-12 

-15 

Second  Decline . 

-20 

-30 

First  Circuit  Breaker  .. 
Secorxi  Circuit  Break- 

-30 

-45 

er  . 

-50 

-70 

Daily  Price  Limit . 

Globex  After  Hours 

+/-70 

-90 

Session . 

CM 

T 

+/-15 

For  compaj^on  purposes.  Tables  2 
and  3  below  show  the  current  and 
proposed  price  limit  provisions  in  the 
S&P  500  futures  contract  and  the 
approximate  DJIA  equivalents  for  those 
Itoits  that  correspond  to  the  levels  that 


■  The  affected  CME  contracts  are  the  CME 
Standard  &  Poor’s  500  Stock  Price  Index  (S&P  500), 
the  S&P  MidCap  400  Stock  Price  Index,  the  S&P 
500/BARRA  Grovrth  Index,  the  S&P  500/BARRA 
Value  Index,  the  Russell  2000  Stock  Price  Index,  the 
Major  Market  Index,  and  the  Nasdaq  100  Index.  The 
affected  KCBT  contracts  are  the  Value  Line  Index 
and  the  Mini  Value  Line  Index.  The  a8ected  NYFE 
contracts  are  the  NYSE  Composite  Index  and  the 
PSE  Technology  Index. 

2  “Dow  Jones  Industrial  Average’’  is  a  service 
mark  of  the  Dow  Jones  Corporation. 
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trigger  the  one-half  hour  and  one-hour 
trading  halts  on  the  NYSE.  The  tables 
show  “approximate  DJIA  equivalents” 
as  a  range  of  levels  for  each  such  circuit 
breaker.  In  that  regard,  recently,  the 
level  of  the  DJIA  has  been  about  eight 
and  one-half  times  higher  than  the  level 
of  the  S&P  500.  Therefore,  the  lower 
number  in  each  range  was  calculated  by 
multiplying  the  level  of  the  S&P  500 
circuit  brewer  price  limit  by  eight, 
while  the  higher  number  in  each  range 
was  calculated  by  multiplying  the  level 
of  the  S&P  500  circuit  brewer  price 
limit  by  nine. 


Table  2.— Current  CME  and  NYSE 
Circuit  Breaker  Provisions 


CME  S&P  500 

NYSE 

trading 

1  halt  level 
(DJIA 
points) 

Circuit  breaker 
price  limit 

Approximate 
DJIA  equiva¬ 
lents  (points) 

30  points . 

50  points  . 

240-270  . 

400-^50 . 

250 

400 

Table  3.— Proposed  CME  and 
NYSE  Circuit  Breaker  Provisions 


CME  S&P  500 

NYSE  trad¬ 
ing  halt 
level  (DJIA 
points) 

Circuit  breaker 
price  limit 

Approxi¬ 
mate  DJIA 
equivalents 
points 

45  points  . 

70  points  . 

360-405 

560-630 

350 

550 

The  Division  requests  comment  on 
the  proposed  amendments.  Copies  of 
the  proposed  amendments  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
N.W.,  Washington,  D.C.  20581.  Copies 
of  the  terms  and  conditions  can  be 
obtained  through  the  Office  of  the 
Secretariat  by  mail  at  the  above  address 
or  by  phone  at  (202)  418-5097. 

Other  materials  submitted  by  the 
CME,  KCBT,  'and  NYFE  in  support  of 
the  proposed  amendments  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and. 145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI,  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in^accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 


proposed  amendments,  or  with  respect 
to  other  materials  submitted'by  the 
CME,  KCBT,  and  NYFE  should  send 
such  comments  to  Jean  A.  Wehb, 
Secretary,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  December 
23, 1996. 

Blake  Imel, 

Acting  Director. 

(FR  Doc.  96-33073  Filed  12-27-96;  8:45  am) 
BiLUNQ  COO€  6351-01-P  * 


Applications  of  the  New  York  Cotton 
Exchange  for  Designation  as  a 
Contract  Market  in  Futures  and 
Options  on  the  U.S.  Doilar — South 
African  Rand,  Austraiian  Doiiar— U.S. 
Doilar,  and  New  Zealand  Dollar— U.S. 
Doiiar  Currency  Contracts 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futures  and  option 
contracts. 

SUMMARY:  The  New  York  Cotton 
Exchange  (NYCE  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futiues  and  options  on  three 
currency  contracts;  the  U.S.  Dollar — 
South  African  Rand,  Australian  Dollar — 
U.S.  Dollar,  and  New  Zealand  Dollar — 
U.S.  Dollar. 

The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 
authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
publication  of  the  proposals  for 
comment  is  in  the  public  interest,  will 
assist  the  Commission  in  considering 
the  views  of  interested  persons,  and  is 
consistent  with  the  purposes  of  the 
Commodity  Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  29, 1997. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street  NW, 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521,  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  NYCE  U.S.  Dollar — South 
Afirican  Rand,  Australian  Dollar — U.S. 
Dollar,  and  New  Zealand  Dollar — U.S. 
Dollar  futures  and  option  contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Stephen  Sherrod  of  the 


Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 

21st  Street,  Washington,  DC,  20581, 
telephone  202-418-5277,  Facsimile 
number:  (202)  418-5527.  Electronic 
mail:  ssherrod@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  conditions  will  be 
available  for  inspection  at  the  Office  of 
the  Secretariat,  Conunodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  21st  Street  Washington,  D.C. 
20581.  Copies  of  tlie  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  phone  at  (202)  418- 
5100. 

Other  materials  submitted  by  the 
NYCE  in  support  of  the  applications  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission’s  regulations 
thereunder  (17  C.F.R.  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
C.F.R.  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOL  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission’s 
headquarters  in  accordance  with  17 
C.F.R.  145.7  and  145.8. 

Any  person  interested  in  submitting 
Vvritt'en  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  NYCE,  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futiures  Trading  Commission,  Three 
Lafayette  Centre,  21st  Street,  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  December 
20, 1996. 

Blake  Imel, 

Acting  Director. 

[FR  Doc.  96-33074  Filed  12-27-96;  8:45  am] 
BiLUNQ  CODE  6351-01-P 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Tuesday, 
January  21, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  Lobby  Level  Hearing  Room. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

Presentation  by  the  National  Futures 
Association  on  ongoing  projects 
Final  rules  on  financial  reporting  cycle  and 
debt-equity  ration  requirements 
Quarterly  Objectives 
Update  on  Commission  activities 


68724 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Notices 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  96-33233  Filed  12-26-96;  11:14 
am] 

BILUNQ  COOK  63B1-41-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m.,  Friday, 
January  24, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTER»TO  BE  CONSIDERED:  Rule 
enforcement  reviews. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

IFR  Doc  96-33234  Filed  12-26-96;  11:14 
am] 

eajJNQ  coos  essi-ei-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  11:00  a.m.,  Friday, 
Janviary  24, 1997. 

PLACE:  1155  21st  St,  N.W.,  Washington, 
D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

[FR  Doc.  96-33235  Filed  12-26-96;  11:14 
am] 

BMJJNQ  CODE  MSI-OI-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  10:00  a.m.,  Monday, 
January  27, 1997. 

PLACE:  1155  21st  St,  N.W.,  Washington, 
D.Q  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

(FR  Doc.  96-33236  Filed  12-26-96;  11:14 
am] 

BMJJNQ  CODE  6361-«1-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  10:30  a.m.,  Monday, 
January  27, 1997. 


PLACE:  1155  21st  St,  N.W.,  Washington, 
D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

(FR  Doc  96-33237  Filed  12-26-96;  11:14 
am] 

BH.LING  CODE  tSSI-OI-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
January  27, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdib, 

Secretary  of  the  Commission. 

(FR  Doc  96-33238  Filed  12-26-96;  11:14 
am] 

BILUNQ  CODE  eSSI-OI-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
January  31, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-33239  Filed  12-26-96;  11:14 
amT 

BILUNQ  CODE  63S1-01-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m..  Friday, 
January  3, 1997. 

place:  1155  21st  St.,  N.W..  Washington, 
D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Wdbb, 

Secretary  of  the  Commission. 

[FR  Doc  ^33240  Filed  12-26-96;  8:45  am] 
BILUNQ  CODE  6351-01-M 


Sunshine  Act  Meeting 

TME  AND  DATE:  2:00  p.m..  Monday,. 
January  6, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  FI.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-33241  Filed  12-26-96;  11:14 
am] 

BILUNQ  CODE  e351-<l1-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  p.m.,  Friday, 
January  10, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc  96-33242  Filed  12-26-96;  11:14 
am] 

BILUNQ  CODE  eSSI-OI-M 


Sunshine  Act  Meeting 

TIME  AND  DATE:  2:00  p.m.,  Monday, 
January  13, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Adjudicatory  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-51,00. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  96-33243  Filed  12-26-96;  11:14 
am] 

BILUNQ  CODE  6361-41-M- 


Sunshine  Act  Meeting 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
January  17, 1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington, 
D.C.  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 
Jean  A.  Webb,  262-418-5100. 

Jean  A.  Wdtb, 

Secretary  of  the  Comatission. 

[FR  Doc.  96-33244  Piled  12-26-96;  11:14 
am] 

BNJJNQ  CODE  6361-01-M 


CONSMMER  PRODUCT  COMMISSION 
Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
TIME  AND  DATE:  Wednesday,  January  8, 
1997, 10:00  a.m. 

LOCATION:  Room  420,  East  West-Towers, 
4330  East-West  Highway,  Bethesda,  MD. 
STATUS:  Open  to  the  public. 

MATTER  TO  BE  CONSIDERED: 

Batting  Helmet  Face  Guard  Petition — 
HP  95-1  The  staff  will  brief  the 
Commission  on  Petition  HP  95-1  horn 
the  American  Academy  of  Facial  Plastic 
and  Reconstructive  Surgery  requesting 
that  the  Commission  issue  a  rule  to 
require  face  guards  on  children’s  batting 
hehnets. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East-West  Highway, 
Bethesda.  MD  20207  (301)  504-0800. 

Dated:  December  26, 1996. 

Sad3re  E.  Dunn, 

Secretary. 

[FR  Doc.  96-33302  Filed  12-26-96;  2:43  pm] 
BU.UNQ  CODE  6366-01-M 


DEPARTMENT  OF  EDUCATION 

President’s  Advisory  Commission  on 
Educationai  Exceiience  for  Hispanic 
Americans;  Meeting 

AGENCY:  President’s  Advisory 
Cohunission  on  Educational  Excellence 
for  Hispanic  Americans,  ED. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  fcHlh  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  President’s 
Advisory  Commission  for  Educational 
Excellence  for  Hispanic  Americans 
(Commission)  and  describes  the 
functions  of  the  Commission.  Notice  of 
this  meeting  is  required  under  Section 
10(a)(2)  of  ^e  Federal  Advisory 
Committee  Act  and  is  intended  to  notify 
the  public  of  their  opportunity  to  attend. 
DATES  AND  TIMES:  Friday,  January  17, 
9:00  a.m. — 5:45  p.m.  (est)  and  Saturday, 
January  18, 1997,  9:00  a.m.— 4:00  p.m. 
(est). 


ADDRESSES:  American  Coimcil  on 
Education;  One  Dupont  Circle,  NW; 
Washington,  D.C. 

FOR  MORE  INFORMATION  CONTACT: 
Edmundo  DeLeon,  Special  Assistant, 
White  House  Initiative  on  Educational 
Excellence  for  Hispanic  Americans 
(Initiative)  at  202-401-1411  (telephone), 
202-401-8377  (FAX), 
ed_DeLeon@ed.gov  (e-mail)  or  mail: 
U.S.  Department  of  Education,  600 
Independence  Ave.  S.W.,  room  2115; 
Washington,  D.C.  20202-3601. 

SUMMARY  information:  The  Commission 
was  established  imder  Executive  Order 
12900  (February  22, 1994)  to  provide 
the  President  and  the  Secretary  of 
Education  with  advice  on  (1)  the 
progress  of  Hispanic  Americans  towmd 
achievement  of  the  National  Goals  and 
other  standards  of  educational 
accomplishment;  (2)  the  development, 
monitoring,  and  education  for  Hispanic 
Americans;  (3)  ways  to  increase.  State, 
coimty,  private  sector  and  community 
involvement  in  improving  education; 
and  (4)  ways  to  expand  and  complement 
Federal  education  initiatives. 

As  an  open  meeting  to  the  public,  the 
theme  of  the  two  day  session  is 
“implementing  collaborative 
commimity  partnerships’’.  These 
partnerships  will  be  explored  by  the 
Commission  and  the  pubhc  in  terms  of 
recommendations  made  in  the 
Commission’s  September  1996  report  to 
the  President,  Our  Nation  on  the  Fault 
Line:  Hispanic  American  Education, 
and  grouped  by  key  issues:  early 
chil^ood,  K-12,  higher  education, 
public  pplicy,  foundations  and 
corporations,  and  public  affairs 
(outreach). 

Records  are  kept  of  all  Commission 
proceedings  and  are  available  for  public 
inspection  at  the  Initiative,  room  2115, 
600  Independence  Ave.,  S.W.,  from  9:00 
a.m.  to  5:00  p.m.  (est). 

Dated:  December  23, 1996. 

Edward  Augustus, 

Acting  Assistant  Secretary. 

[FR  Doc.  96-33045  Filed  12-27-96;  8:45~am] 
BILUNQ  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Environment,  Safety  and 
Heaith 

Environment,  Safety  and  Heaith:  Pubiic 
Forums  To  Gather  ^ientific  Data, 
Information  and  Views  Relevant  to  a 
Department  of  Energy  (DOE)  Beryllium 
Standard 

AGENCY:  Office  of  Environment,  Safety 
and  Health,  DOE. 


action:  Notice  of  public  data  gathering 
Forums  and  opportimity  to  submit 
written  comments. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  DOE)  will  hold  two 
public  forums  to  gather  scientific  data, 
information  and  views  that  will  assist 
DOE  in  developing  a  notice  of  proposed 
rulemaking  intended  to  help  establish  a 
health  standard  to  protect  DOE  and  DOE 
contractor  employees  from  occupational 
exposure  to  berylliiun.  The  Department 
urges  those  individuals  or  organizations 
with  an  interest  in  this  topic  to  attend 
and  participate  in  the  forums  as  well  as 
submit  to  DOE  written  comments  and 
data  on  this  subject. 

DATES:  The  dates  for  the  public  forums 
are  listed  below.  January  15  and  16, 

1997, 9:00  a.m.  to  4:30  p.m.  each  day  in 
Albuquerque,  NM;  and  January  22  and 
23,1997, 9:00  a.m.  to  4:30  p.m.  each  day 
in  Oak  Ridge,  TN. 

To  ensure  that  all  interested 
individuals  have  an  opportunity  to 
participate,  those  who  would  like  to 
make  an  oral  presentation  should  call  in 
advance  of  the  forum  to  schedule  a  10- 
minute  block  of  time.  These  requests 
should  be  submitted  to  the  Department 
no  later  than  4:30  p.m.,  eastern  standard 
time,  on  January  10, 1997,  for  the 
Albuquerque  forum  and  no  later  than 
4:30  p.m.,  eastern  standard  time,  on 
January  17, 1997,  for  the  Oak  Ridge 
forum.  Written  comments  and  data  (5 
copies )  must  be  received  by  the 
Department  on  or  before  Feoruary  7, 
1997. 

ADDRESSES:  Requests  to  speak  at  the 
public  forums,  written  comments  and 
scientific  data  (5  copies  of  each)  should 
be  addressed  to  Jacqueline  D.  Rogers, 
U.S.  Department  of  Energy,  Office  of 
Environment,  Safety  and  Health,  EH-51, 
270CC,  19901  GermantoAvn  Road, 
Germantown,  MD  20874-1290;  301- 
903-5684.  The  pubiic  data  gathering 
forums  will  be  held  at  the  following 
locations. 

Albuquerque,  New  Mexico: 

The  Albuquerque  Convention  Center, 
West  Building,  Picuris  Room — Lower 
Level,  401  Second  Street,  NW., 
Albuquerque,  NM  87185. 

Oak  Ridge,  Tennessee: 

The  Americem  Museum  of  Science  and 
Energy,  Auditorium,  300  South 
Tulane  Avenue,  Oak  Ridge,  TN  37830. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  D.  Rogers,  U.S.  Department 
of  Energy,  Office  of  Environment, 
Safety  and  Health,  EH-51,  270CC, 
19901  Germantown  Road, 
Germantown  MD  20874-1290,  301- 
903-5684. 
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David  Weitzman,  U.S.  Department  of 
Energy,  Office  of  Environment,  Safety 
and  Health,  EH-51,  270CC,  19901 
Germantown  Road,  Germantown  MD 
20874-1290,  301-903-5401. 

Paul  Wambach,  U.S.  Department  of 
Energy,  OfBce  of  Enviromnent,  Safety 
and  Health,  EH-61,  270CC,  19901 
Germantown  Road,  Germantown  MD 
20874-1290, 301-903-7373. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Energy  is  gathering 
data,  views  and  other  relevant 
information  to  develop  a  health 
standard  to  control  occupational 
exposure  to  beryUium  at  DOE  facilities. 
The  Department  has  a  long  history  of 
berylliiun  use  because  of  the  element’s 
many  nuclear  applications.  Beryllium 
metal  and  ceramics  are  used  in 
weapons,  as  reactor  moderators  or 
reflectors,  and  as  reactor  fuel  element 
cladding.  Inhalation  of  beryllium  dust 
or  partides  can  cause  chronic  beryllium 
disease  (CBD),  which  is  a 
granulomatous  limg  disease  paused  by  a 
delayed  hypersensitivity  response  to 
berylliiun  in  the  lung. 

The  current  DOE  permissible 
exposiue  limits  (PELs)  for  beryllium 
were  adopted  in  1970  from  the 
Occupational  Safety  and  Health 
Adm^stration’s  health  standard,  29 
CFR  1910.1000,  Air  Contaminant — 
Table  Z-2.  After  the  PELs  were  adopted, 
the  industry  experienced  a  significant 
reduction  in  the  incidence  rate  of  the 
disease.  This  led  to  the  belief  that  CBD 
was  occurring  only  among  workers  who 
had  been  exposed  to  high  levels  of 
berylliiun  decades  earlier  (i.e.,  in  the 
1940s).  DOE  is  now  discovering  cases  of 
CBD  among  workers  who  were  first 
exposed  in  the  1970s  and  1980s.  DOE 
has  foimd  that  some  of  the^  cases  are 
occurring  among  workers  who  were 
exposed  to  levels  well  below  the  PEL  for 
beryllium. 

Although  a  small  amount  of  research 
and  production  involving  berylliiun 
continues,  the  workers  at  risk  for  CBD 
are  primarily  those  who  were  exposed 
prior  to  cessation  of  weapons 
production  in  1989.  However,  as 
decontamination  and  decommissioning 
(D&D)  work  accelerates,  DOE  is 
concerned  that  more  workers  will  be  at 
risk  for  beryllium  exposure. 

DOE  has  concluded  that  current 
beryllium  standards  may  not  be 
adequate  to  protect  workers.  Therefore, 
DOE  is  gathering  data,  views  and  other 
relevant  information  to  develop  a 
revised  standard  for  occupational 
exposure  to  beryllium  at  E)OE  facilities. 


2.  Public  Forums  and  Written  Comment 
Opportunity 

DOE  is  holding  the  two  public  forums 
and  inviting  written  comments  in  order 
to  gather  scientific  data,  information, 
and  the  views  of  DOE  and  DOE 
contractor  employees  (beryllium 
workers  and  their  representatives)  line 
managers,  industrial  hygienists,  safety 
professionals,  physicians,  health 
professionals,  scientists,  and  others. 

DOE  is  edso  inviting  individuals  in 
academic  institutions,  general  industry, 
trade  associations,  and  other 
government  agencies  who  have 
expertise  in  the  health  effects,  exposure 
monitoring,  appropriate  controls,  and 
medical  monitoring  for  beryllium  to 
participate. 

To  help  focus  oral  and  written 
comment,  DOE  includes  in  this  Notice 
a  set  of  questions  covering  a  variety  of 
beryllium-related  topics.  Responses  to 
these  questions  would  be  extremely 
helpful.  Participants  should  bring  5 
copies  of  their  oral  presentation  to  the 
forum  and  submit  them  at  the 
registration  desk.  In  order  to 
accommodate  as  many  participants  as 
possible,  individual  oral  presentations 
will  be  limited  to  10  minutes,  unless  the 
presiding  official  determines  that  a 
different  allocation  of  time  is 
appropriate. 

Questions  for  Cmnment 

The  Department  is  especially 
interested  in  answers  support^  by 
evidence  and  rationale  whenever 
possible,  to  the  following  questions. 

1.  Should  an  8-hour  time  weighted 
average  (TWA)  permissible  exposure 
limit  (PEL)  other  than  the  current  2  ug/ 
m3  be  adopted?  If  so,  what  level  should 
be  established?  Please  provide  evidence 
for  establishing  a  different  PEL. 

2.  Should  a  wort-term  exposure  limit 
(STEL)  be  established  for  intermittent 
exposures?  If  so,  at  what  level  should 
the  STEL  be  set?  Please  provide 
evidence  for  establishing  a  STEL. 

3.  Should  an  action  level  be  adopted? 
If  so,  what  should  the  action  level  be? 
What  actions  should  be  triggered  by  this 
exposure  level?  Please  provide  evidence 
for  establishing  an  action  level. 

4.  Should  a  policy  of  maintaining 
exposures  as  low  as  reasonably 
achievable  (ALARA)  be  adopted?  Please 
provide  evidence  and  rationale  for 
adopting  an  ALARA  policy. 

5.  If  an  ALARA  policy  is  adopted,  is 
the  personal  monitoring  needed  to 
measure  performance  feasible? 

6.  If  a  level  was  recommended  in 
questions  1  through  3,  is  the 
recommended  level  technologically  and 
economically  feasible?  Please  provide 
evidence  for  establishing  feasibility. 


7.  Will  the  introduction  of  a  more 
stringent  beryllium  standard  in  any  way 
reduce  the  demand  for  beryllium- 
containing  products?  If  so,  to  what 
extent  will  (or  can)  the  demand  for  these 
products  be  reduced  and  what  would  be 
the  losses  to  industries  that  are  affected? 

8.  Please  describe  the  job  titles  and 
provide  job  descriptions  for  workers 
exposed  to  beryllium.  Describe  the 
operations  that  present  the  potential  for 
beryllium  exposure,  each  worker’s 
location  relative  to  sources  of  beryllium 
and  the  activities  that  the  workers 
perform  during  the  operation.  In 
particular,  if  you  are  involved  with 
decontamination  and  decommissioning 
work,  please  characterize  the  types  of 
activities  in  this  work  where  beryllium 
exposures  can  occur. 

9.  Please  describe  the  frequency  and 
duration  of  activities  vrith  potential  or 
actual  beryllium  exposures.  Identify  the 
number  of  employees  piotentially 
exposed  (i.e.,  workers  not  directly 
exposed  but  in  an  area  where  beryllium 
is  used  or  worldng  on  tasks  where 
exposures  are  negligible  due  to  existing 
controls)  as  well  as  those  with  known 
exposures. 

10.  What  is  the  lowest  practical  limit 
of  detection  of  the  sampling  and 
analytical  method  for  l^ryllium  for  both 
an  8-hour  TWA  PEL  and  a  STEL? 

11.  What  would  be  an  appropriate 
monitoring  strategy  for  aiffiome 
beryllium?  What  are  the  cost 
implications  of  different  strategies? 
Would  an  appropriate  strategy  seek  to 
demonstrate  compliance  wiffi  an 
exposure  level,  or  seek  to  measure 
typical  exposures?  Should  statistical 
methods  used  to  determine  the 
sample  size  that  is  large  enough  to 
obtain  the  desired  degree  of  precision  in 
estimating  the  airborne  beryllium 
exposure? 

12.  Are  there  exposure  models  that 
predict  the  incident  of  berylliiim-related 
death  and  disease?  Please  provide  ^ 
references  to  these  models. 

13.  Is  smear  sampling  accurate 
enough  to  be  acceptable  for  evaluation 
of  beryllium  contamination  on  all 
surfaces?  Please  provide  evidence  of 
smear  sampling’s  efficacy  for 
determining  removal  efficiencies. 

14.  Should  statistical  methods  be  used 
to  determine  the  sample  size  that  is 
large  enough  to  obtain  the  desired 
degree  of  precision  in  estimating  the 
beryllium  contamination  for  the  surface 
area  of  concern?  Please  provide 
evidence  and  rationale  for  statistical 
methods  used  to  evaluate  surface 
contamination. 

15.  Should  any  permissible  surface 
contamination  level  be  considered 
acceptable  for  workers  who  are 
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beryllium  sensitive?  If  so,  what  is  the 
acceptable  level?  Please  provide 
evidence  and  rationede  for  acceptable 
surface  contamination  level. 

16.  Are  there  any  indications  that 
establishing  ultra-low  permissible 
surface  contamination  levels  would 
provide  any  additional  protection  to 
workers?  Please  provide  evidence  of  the 
health  protection  benefits  and  cost  of 
implementing  various  permissible 
surface  contamination  levels,  for 
example,  the  “stop  work  level.” 

17.  What  standards  for  contamination 
control  should  be  applied  to  berylliiun 
operations?  Please  provide  descriptions 
of  current  practices  for  swipe  sampling, 
levels  acceptable  in  access  controlled 
areas,  levels  acceptable  for  facilities  and 
equipment  released  for  imcontrolled 
use,  and  work  rules  for  personal 
hygiene.  / 

18.  What  engineering  and  work 
practice  controls  are  routinely  applied 
for  beryllivun  work?  How  do  the  various 
controls  compare  with  respect  to 
efficiency  in  reducing  exposures?  Please 
support  your  answer  with  exposure  data 
and  a  discussion  of  the  time  and  cost 
required  for  implementation  of  various 
controls. 

19.  Could  current  beryllium 
exposures  be  reduced  by  the  use  of 
additional  available  engineering 
controls  and  work  practices?  Would 
such  reductions  be  economically 
feasible?  Please  support  your  answer 
with  a  discussion  of  additional  available 
controls,  their  efficiency  in  reducing 
exposiues,  and  the  associated  time  and  * 
cost  for  implementation. 

20.  Are  tnere  imique  conditions  in 
work  settings  where  beryllium  is 
produced  or  used  that  make  engineering 
controls  infeasible? 

21.  Are  there  conditions  imder  which 
respirators  use  should  be  permitted?  If 
so,  what  are  the  conditions?  What 
respirator  fit  testing  requirements 
should  be  included  in  the  standard  and 
when  should  such  testing  be  required? 

22.  To  the  extent  you  might  be  able 
to  forecast  possible  beryllium  control 
measures,  what  would  be  the  possible 
financial  impacts  of  incremental 
spending  for  such  controls  by  your 
facility?  How  large  an  effect  is 
incremental  spending  on  beryllium 
controls  likely  to  have  on  the  costs  of 
products  or  services  that  you  provide? 

23.  What  examinations  and  tests 
should  be  included  in  a  medical 
monitoring  program  aimed  at  the  early 
detection  of  chronic  berylliiun  disease? 
What  should  the  time  interval  be 
between  periodic  medical  examinations 
or  tests? 

24.  What  criteria  should  be  used  to 
determine  who  must  be  included  in  a 


medical  monitoring  program?  Using  this 
criteria,  how  many  current  workers  at 
your  facility  would  be  included  in  the 
medical  monitoring  program. 

25.  Do  you  currently  have  a  medical 
monitoring  program  for  workers 
exposed  to  beryllium?  What  does  this 
program  entail  (i.e.,  identify  required 
tests,  examinations,  fiequencies,  costs, 
criteria  for  inclusion  in  the  program). 
How  many  of  yoiur  current  workers  are 
in  the  medical  monitoring  program? 

26.  Are  estimates  available  of  the 
medical  costs  associated  with 
berylliiun-related  disease?  Please 
provide  references  to  these  estimates. 

27.  Regarding  ciurent  policies  for 
medical  removal: 

a.  What  are  the  current  practices  and 
criteria  for  removing  overexposed 
workers  fix)m  beryllium  jobs? 

b.  What  specific  biological  indicators 
or  clinical  test  results  are  currently  used 
to  determine  overexposure? 

c.  For  workers  who  have  been 
removed  from  jobs  because  of  beryllium 
overexposure,  what  alternate  types  of 
jobs  were  they  given?  Does  this 
assignment  have  any  impact  on  wages, 
position  classification,  etc.?  How  long 
does  this  reassignment  usually  last? 

d.  Are  reassigned  workers  ever 
returned  to  jobs  that  include  beryllium 
activities?  If  so,  what  are  the  criteria  for 
returning? 

The  draft  agenda  for  the  forums  is  as 
follows: 

Draft  Agenda 

Opening  remarks 
Presentations  by  Participants  (10 

minutes  per  speaker) 

Next  Steps— Closing 

Issued  in  Washington,  DC,  on  December 
19, 1996. 

Tara  O’Toole, 

Assistant  Secretary  Environment,  Safety  and 
Health. 

(FR  Doc.  96-33129  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  6460-«1-P 


Idaho  Operations  Office;  Notice  of 
Solicitation 

SUIMIARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  O^rations  Office 
(ID),  in  accordance  with  the  Financial 
Assistance  regulations  in  10  CFR  600, 
annoimces  competitive  Solicitation 
Number  DE-PS07-97ID13507  for  DOE’s 
Greenhouse  of  the  Future  Program.  With 
this  solicitation  DOE  intends  to.  make  a . 
financial  assistance  award  to  support 
the  Greenhouse  of  the  Future  Program. 
AVAILABILITY  OF  SOLICITATION: 

Prospective  applicants  should  send  a 
written  request  for  a  copy  of  the 
solicitation  and  a  DOE  application 


instruction  package  (which  includes 
standard  forms,  assurances  and 
certifications)  to  the  U.S,  Department  of 
Energy,  Idaho  Operation?  Office,  850 
Energy  Drive,  MS-1221.  Idaho  Falls, 
Idaho  83401-1563,  Attn:  SOL  DE-PS07- 
97ID13507,  Connie  Osborne,  Contract 
Specialist  (Telephone  Number:  208- 
526-0093).  Requests  transmitted  by 
facsimile  at  (208)  526-5548  will  be 
accepted.  Jt  is  advised  that  prospective 
applicants  submit  their  requests  in 
writing  no  later  than  January  17, 1997. 
SUPPLEMENTARY  INFORMATION:  The  DOE 
Agriculture  Office  is  interested  in 
promoting  new  agriculture  technologies 
to  reduce  energy  consumption  in  an 
environmentally  sound  way.  The  goals 
of  the  Greenhouse  of  the  Future 
Research  Program  is  to:  Promote  and 
adv€uice  U.S.  greenhouse  technologies 
and  encourage  U.S.  universities 
(targeted  at  the  undergraduate  research 
level)  to  develop  innovative  greenhouse 
technologies. 

DOE  anticipates  awarding  one 
Finahcial  As.sistance  Grant  in 
accordance  with  DOE  Financial 
Assistance  regulations  appearing  at  Title 
10  of  the  Code  of  Federal  Regulations, 
Chapter  II,  Subchapter  H,  Part  600  if 
funding  is  available.  Federal  funds 
available  for  this  solicitation  are 
expected  to  be  $20,000  for  the  12-month 
research  period.  The  $20,000  will  be 
used  for  greenhouse  research  and  travel 
expenses  to  the  Epcot®  Floral  and 
Garden  Show.  Travel  expenses  shall  not 
exceed  $5000.  No  fee  or  profit  will  be 
paid  to  the  award  recipients.  The 
Catalog  of  Federal  Domestic  Assistance 
NumbOT  for  this  program  is  81.104. 
Applicants  must  identify  a  project 
period  which  does  not  exce^  12 
months.  Applications  identifying  a 
project  period  for  12  months  or  less  will 
be  eligible  for  funding  of  $20,000  for  the 
entire  project  period.  The  period  of 
performance  is  anticipated  to  be  12 
months.  The  successffil  applicant  will 
be  required  to  submit  a  final  report  at 
the  end  of  the  12  month  period  to  DOE. 
The  objective  of  this  solicitation  is  to 
promote  the  development  of 
environmentally  soimd,  new 
technologies  for  greenhouse  food  and 
fioral  production  ivith  the  objective  of 
conserving  energy.  To  ensure  that  the 
competition  elicits  creative  ideas,  and 
not  simply  prototype  fabrication 
capabilities,  the  contest  will  be  a  design 
competition,  where  the  university  teams 
submit  conceptual  ideas  of  their 
particular  teclmologies. 
Interdisciplinary  teamwork  is  strongly 
encourag^,  particularly  from  the 
undergraduate  level.  Proposed  projects 
should  consider  total  systems 
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integraticn  to  include  energy 
conservation,  pollution  reduction,  pest 
management,  and  crop  productivity. 

The  statutory  authority  for  this 
program  is  Sec  107  of  the  Energy 
Reorganization  Act  of  1974,  Public  Law 
93488, 88  Stat.  1240  (U.S.C.  5817)  and 
Federal  Non-Nuclear  Energy  Research 
and  Development  Act  of  1974.  Public 
Uw  93-577,  88  Stat.1878  (42  U.S.C. 
5901  et  seq.).  A  copy  of  the  solicitation 
may  be  accessed  on  DOE-ID’s  home 
page  using  Universal  Resource  Locator 
address:  http://www.inel.gov/ 
procurement/index.html.  The  deadline 
for  receipt  of  applications  is  3:00  p.m. 
MST  February  27, 1997. 

Procurement  Request  Number:  07- 
97ID13507.000. 

Dated:  December  23, 1996. 

R.  Jefifrey  Hoyles, 

Director,  Procurement  Services  Division. 

(FR  Doa  96-33195  Filed  12-27-96;  8:45  ami 

BUXINQ  CODE  e4S0-«1-P 


Sscretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting. 

AGENCY:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92—463,  86  Stat. 
770),  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 

Name:  Secretary  of  Energy  Advisory 
Board — ^Electric  System  Reliability  Task 
Force. 

Dates  and  Times:  Thursday,  January 
16, 1997, 8:30  AM— 5:00  PM. 

Place:  JW  Marriott  Hotel,  Capital 
Ballroom — Salon  E,  1331  Peimsylvania 
Avenue,  NW.,  Washington,  D.C.  20004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  U.S. 

Department  of  Energy,  1000 
Independence  Avenue,  SW, 

Washington,  DC  20585,  (202)  586-1709. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 
in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Task  Force 
The  piupose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 


regarding  the  critical  institutional, 
te^nical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation’s  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

8:30 — 9:15  Opening  Remarks 
Hazel  R.  OXeary,  Secretaiy  of  Energy 
Bob  Hanfling,  Cnairman.  Secretary  of 
Energy  Advisory  Board 
Phil  Sharp,  Chairman,  Electric  System 
Reliability  Task  Force 
9:15 — 9:30  Task  Force  Member 
Introductions 
9:30 — 9:45  Break 

9:45 — 10:30  Institutional  Reliability 
Issues 

Mike  Gent,  National  Electric, 

Reliability  Coimcil 
11:15  Technical  Reliability  Issues 
Karl  Stahlkopf,  Electric  Power, 
Research  bstitute 
11:15 — 11:45  State  Reliability 
Perspectives 

Duncan  Kincheloe,  Missouri,  Public 
Utility  Commission 
11:45—1:00  Lunch 
1:00 — 1:30  Federal  Policy  Issues 
Charles  B.  Ciutis,  Deputy  Secretary  of 
Energy 

1:30 — ^2:00  Public  Comment 
2:00 — 4:30  Development  of  a  Task  Force 
Work  Plan 
4:30  Adjourn 

This  tentative  agenda  is  subject  to 
change.  The  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation 
The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman’s 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in 
Washington,  D.C.  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  David  Cheney, 
Acting  Executive  Director,  Secretary  of 
Energy  Advisory  Board,  A^l,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 

Washington,  DC,  between  9:00  AM  and 
4:00  PM,  Monday  through  Friday  except 
Federal  holidays. 


Issued  at  Washington,  DC,  on  December  23, 
1996. 

Gail  Cephas, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

(FR  Doc.  96-33130  Filed  12-27-96;  8:45  am] 
BILLING  CODE  64S0-01-P 


Energy  Information  Administration 

Agency  Information  Coiiection 
Acuities:  Proposed  Coiiection; 
Comment  Request 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  is  soliciting 
comments  concerning  the  proposed  new 
form  EIA-902,  “Geothermal  Heat  Pump 
Manufacturers  Survey.’’ . 

OATES:  Written  comments  must  be 
submitted  on  or  before  February  28, 

1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  of  your 
intention  to  do  so  as  soon  as  possible. 

ADDRESSES:  Send  comments  to  James 
Holihan,  Office  of  Coal,  Nuclear,* 
Electric,  and  Alternate  Fuels,  EI-522, 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  D.C.  20585-0650, 
(202)  426-1147  (telephone  number), 

(202)  426-1308  (fax  number), 
JHolihan@eia.doe.gov  (e-mail  address). 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  James  Holihan  at 
the  address  listed  above. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Current  Actions 

III.  Request  for  Comments 

I.  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Act  of  1974  (Pub.  L.  93- 
275)  and  the  Eiepartment  of  Energy 
Organization  Act  (Pub.  L.  95-91),  the 
Energy  Information  Administration  is 
obliged  to  carry  out  a  central, 
comprehensive,  and  unified  energy  data 
and  information  program.  As  pail  of  this 
program,  EIA  collects,  evaluates, 
assembles,  analyzes,  and  disseminates 
data  and  information  related  to  energy 
resource  reserves,  production,  demand, 
and  technology,  and  related  economic 
and  statistical  information  relevant  to 
the  adequacy  of  energy  resources  to 
meet  demands  in  the  near  arid  longer 
term  future  for  the  Nation’s  economic 
and  social  needs. 
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The  Energy  Information 
Administration,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1995  (Pub. 

L.  104-13)),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportimity  to 
comment  on  propos^  and/or 
continuing  reporting  forms.  This 
program  helps  to  ensvure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  is  minimized, 
reporting  forms  are  clearly  understood, 
and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

II.  Current  Actions 

Form  EIA-902  will  be  submitted  in 
1997  for  approval  by  the  Office  of 
Management  and  Budget  for  a  period 
not  in  excess  of  three  years  pursuant  to 
Section  3507(d)  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
ElA  is  providing  this  opportunity  for  the 
public  to  review  and  comment  on  the 
draft  survey  form  and  instructions. 

This  .survey  is  a  new  collection.  Data 
that  would  be  collected  on  Form  EIA- 
902  include  the  number  of  geothermal 
heat  pumps  shipped  by  type,  regional 
destinations  by  type,  type  of  customers, 
and  distributions  by  market  sector. 

m.  Request  for  Comments 

Prospective  respondents  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  item  II.  The 
following  guidelines  are  provided  to 
assist  in  the  preparation  of  responses. 

General  Issues 

ElA  is  interested  in  receiving 
comments  from  persons  regarding: 

A.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility. 
Practical  utility  is  the  actual  usefulness 
of  information  to  or  for  an  agency, 
taking  into  account  its  accuracy, 
adequacy,  reliability,  timeliness,  and  the 
agency’s  ability  to  process  the 
information  it  collects. 

B.  What  enhancements  can  ElA  make 
to  the  quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

As  a  Potential  Respondent 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  data  be  submitted  in 
accordance  with  the  due  date  specified 
in  the  instructions? 


C.  Public  reporting  burden  for  this 
collection  is  estimated  to  average  two 
hours  per  response.  Burden  includes  the 
total  time,  effort,  or  financial  resoiurces 
expended  to  generate,  maintain,  retain, 
or  disclose  or  provide  the  information 
including:  (1)  Reviewing  instructions; 

(2)  developing,  acquiring,  installing,  and 
utilizing  technology  and  systems  for  the 
purposes  of  collecting,  validating, 
verifying,  processing,  maintaining, 
disclosing  and  providing  information; 

(3)  adjusting  existing  ways  to  comply 
with  any  previously  applicable 
instructions  and  requirements;  (4) 
training  personnel  to  respond  to  a 
collection  of  information;  (5)  searching 
data  sources;  (6)  completing  and 
reviewing  the  collection  of  information; 
and  (7)  transmitting,  or  otherwise 
disclosing  the  information. 

Please  comment  on  (1)  the  accuracy  of 
our  estimate  and  (2)  how  the  agency 
could  minimize  the  burden  of  the 
collection  of  information,  including  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

D.  ELA  estimates  that  respondents  to 
this  survey  will  not  incur  any  reporting 
costs  other  than  the  reporting  burden 
cited  above.  What  is  the  estimated  (1) 
total  dollar  amount  annualized  for 
capital  and  start-up  costs  and  (2) 
recurring  annual  dollar  amoimt  of 
operation  and  maintenance  and 
purchase  of  services  costs  associated 
with  this  data  collection?  The  estimates 
should  take  into  accovmt  the  costs 
associated  with  generating,  maintaining, 
and  disclosing  or  providing  the 
information. 

E.  Do  you  know  of  any  other  Federal, 
State,  or  local  agency  that  collects 
similar  data?  If  you  do.  specify  the 
agency,  the  data  element(s),  and  the 
methods  of  collection. 

As  a  Potential  User 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  form? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  If  so;  what  are 
their  deficiencies  and/or  strengths? 

D.  For  the  most  part,  information,  is 
published  by  ELA  in  U.S.  customary 
units,  e.g.,  cubic  feet  of  natural  gas, 
short  tons  of  coal,  and  barrels  of  oil. 
Would  you  prefer  to  see  ELA  publish 
more  information  in  metric  units,  e.g., 
cubic  meters,  metric  tons,  and 
kilograms?  If  yes,  please  specify  what 
information  (e.g.,  coal  production, 
natural  gas  consumption,  and  crude  oil 
imports),  the  metric  imit(s)  of 
measiuement  preferred,  and  in  which 


EIA  publication(s)  you  would  like  to  see 
such  information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  the  form.  They  also  will 
b^ome  a  matter  of  public  record. 

Statutory  Authority:  Section  3506  (c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L  104-13). 

Issued  in  Washington,  D.C.  December  24. 
1996. 

Yvonne  Bishop, 

Director,  Office  of  Statistical  Standards, 
Energy  Information  Administration. 

(FR  Doc.  96-33197  Filed  12-27-96;  8:45  am) 
BILUNO  cooe  64S0-01-P 


Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  97-05  Energy 
Biosciences 

AGENCY:  Department  of  Energy  (1X)E). 

ACTION:  Notice  inviting  grant 
preapplications 

SUMMARY:  The  Office  of  Basic  Energy  ^ 
Sciences  of  the  Office  of  Energy 
Research  (ER),  U.S.  Department  of 
Energy  (DOE)  invites  preapplications 
ftom  potential  applicants  for  research 
funding  in  the  Energy  Biosciences 
program  area.  The  intent  in  asking  for  a 
preapplication  is  to  save  the  time  and 
effort  of  applicants  in  preparing  and 
submitting  a  formal  proje^  application 
that  may  be  inappropriate  for  ffie 
program.  The  preapplication  should 
consist  of  a  two-  to  three-page  concept 
paper  on  the  research  contemplated  for 
an  application  to  the  Energy  Biosciences 
program.  The  concept  paper  should 
focus  on  the  scientific  objectives  and 
significance  of  the  planned  research, 
and  include  an  outline  of  the 
approaches  planned,  and  any  other 
information  relating  to  the  planned 
research.  No  budget  information  or 
biographical  data  need  be  included;  nor 
is  an  institutional  endorsement 
necessary.  The  preapplication  gives  us 
the  opportimity  to  advise  potential 
applicants  on  ffie  suitability  of  their 
research  ideas  to  the  mission  of  the  EKDE 
Energy  Biosciences  program.  A  response 
indicating  the  appropriateness  of 
submitting  a  formal  application  will  be 
sent  fi-om  the  Division  of  Energy 
Biosciences  office  in  time  to  allow  for 
an  adequate  preparation  period  for  a 
formal  application. 

DATES:  For  timely  consideration,  all 
preapplications  should  be  received  by 
February  28, 1997.  However,  earlier 
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submissions  will  be  gladly  accepted.  A 
response  to  timely  preapplications  will 
be  communicated  by  April  18, 1997. 

The  deadline  for  receipt  of  formal 
applications  is  Jime  18, 1997. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  97-05  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Basic  Energy  Sciences, . 
ER-17,  Division  of  Energy  Biosdences, 
19901  Germantown  Road,  Germantovm, 
MD  20874-1290,  Attn;  Program  Notice 
97-05.  Fax  submissions  are  acceptable. 
Fax  Number  (301)  903-1003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Pat  Snyder.  Division  of  Energy 
Biosciences.  Office  of  Basic  Energy 
Sciences,  ER-17, 19901  Germantown 
Road,  Germantown,  MD  20874-1290, 
telephone  (301)  903-2873;  E-mail 
pat.snyder@oer.doe.gov. 

SUPPLEMENTARY  INFORMATION:  Before 
preparing  a  formal  application,  potential 
applicants  should  submit  a  brief 
preapplication,  which  consists  of  two  to 
three  pages  of  narrative  describing 
reseai^  objectives.  These  will  be 
reviewed  relative  to  the  scope  and  the 
research  needs  of  the  Energy 
Biosciences  program.  The  ^ergy 
Biosciences  program  has  the  mission  of 
generating  fundamental  biological 
information  about  plants  and  non¬ 
medical  related  microorganisms  that  can 
provide  support  for  fiitrire  energy 
related  biotechnologies.  The  objective  is 
to  pursue  basic  bio^emical,  genetic 
and  physiological  investigations  that 
may  contribute  towards  providing 
alternate  fuels,  petroleum  replacement 
products,  energy  conservation  measures 
as  well  as  other  technologies  such  as 
phytoremediation  related  to  DOE 
programs.  Areas  of  interest  include 
bioenergetic  systems,  including 
photosynthesis;  control  of  plant  growth 
and  development,  including  metaholic, 
genetic,  and  hormonal  and  ambient 
factor  regulation,  metabolic  diversity, 
ion  uptake,  transport  and  accumulation, 
stress  physiology  and  adaptation; 
genetic  transmission  and  expression; 
plant-microbial  interactions,  plant  cell 
wall  structure  and  function; 
lignocellulose  degradative  mechanisms; 
mechanisms  of  fermentations,  genetics 
of  neglected  microorganisms,  energetics 
and  membrane  phenomena; 
thermophile  (molecular  basis  of  high 
temperature  tolerance);  microbial 
interactions;  and  one^arbon 
metabolism,  which  is  the  basis  of 
biotransformations  such  as 
methanogenesis.  The  objective  is  to 
discern  and  understand  basic 
mechanisms  and  principles. 

Funds  are  expected  to  be  available  for 
new  grant  awanis  in  FY  1998.  The 


magnitude  of  these  funds  available  and 
the  number  of  awards  which  can  be 
made  will  depend  on  the  budget 
process.  The  awards  made  during  FY 
1996  averaged  close  to  $100,000  per 
year,  mostly  for  a  three-year  duration. 
The  principal  purpose  in  using 
preapplications  at  this  time  is  to  reduce 
the  expenditure  of  time  and  effort  of  all 
parties.  Information  about  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluations  and 
selection  processes,  and  other  policies 
and  procedures  may  be  found  in  the  10 
CFR  Part  605  and  the  Guide.  The 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  for  formal  submissions  and 
copies  of  10  CFR  Part  605  are  available 
from  U.S.  Department  of  Energy,  Office 
of  Basic  Energy  Sciences,  ER-17, 
Division  of  Energy  Biosciences,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Telephone  requests  may  be 
made  by  calling  (301)  903-2873. 
Instructions  for  preparation  of  an 
application  are  included  in  the 
application  gmde.  Electronic  access  to 
ER’s  Financial  Assistance  Guide  is 
possible  via  the  Internet  using  the 
following  Web  site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  Part  605. 

Issued  ia  Washington,  D.C.,  on  December 
17, 1996. 

John  R.  Clark, 

Associate  Directorf or  Resource  Management, 
Office  of  Energy  Research. 

[FR  Doc.  96-33196  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  6450-01-P 


Federal  Energy  Regulatory 
Commission 

[FERC-592] 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

December  24, 1996. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  request  submitted  for 
review  to  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  provisions  of 
the  Paperwork  Reduction  Act  of  1995 


(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission  did 
not  receive  any  public  comments  in 
response  to  an  earlier  Federal  Register 
notice  of  September  18, 1996  (61  FR 
49121-49122). 

DATES:  Comments  must  be  filed  on  or 
before  January  29, 1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  726  Jackson  Place  N.W., 
Washington,  D.C.  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 

Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street,  N.E.,  Washington,  D.C.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  by  e- 
mail  at  mmiller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION: 

Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains: 

1.  Collection  of  Information:  FERC- 
592,  “Marketing  Affiliates  of  Interstate 
Pipelines”. 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0157.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  the  Natural  Gas  Policy  Act 
and  the  Natural  Gas  Act  (NGA).  The 
Commission  monitors  the  information 
maintained  by  interstate  natiural  gas 
pipeline  for  transactions  of 
transportation,  sales,  and  storage 
activities  between  the  pipelines  and 
their  marketing  affiliates.  The 
information  is  used  to  deter  undue 
discrimination  by  pipeline  companies 
in  favor  of  their  marketing  affiliates.  The 
information  is  also  used  by  non- 
affiliated  shippers  or  others  (such  as 
state  commissions)  to  determine 
whether  they  have  been  harmed  by 
affiliate  preference  and,  in  some  cases, 
to  prepare  evidence  for  formal 
proceedings  following  the  filing  of  a 
complaint.  Additionally,  pipelines 
provide  24-hour  electronic  access  of  this 
information  to  any  interested  party. 
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5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  60  interstate 
natural  gas  pipelines. 

6.  Estimated  Burden:  3,500  total 

burden  hours,  60  respondents,  60 
responses  annually,  58.3  hours  per 
response  (average).  ^ 

Statutory  Authority:  Sections  311,  501  and 
504  of  the  Natural  Gas  Policy  Act  (15  U.S.C. 
3301-3432)  (P.L.  95-621)  and  Sections  4,  5, 
7,  8, 10, 14, 16  and  20  of  the  Natural  Gas  Act 
(NGA).  (15  U.S.C.  717-717W). 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33111  Filed  12-27-96;  8:45  am) 
BILUNG  CODE  6717-01-M 


'  [FERC-585] 

Agency  Information  Collection  Under  • 
Review  by  the  Office  of  Management 
and  Budget 

December.24, 1996. 

AGENCY:  Federal  Energy  Regulatory 
Commission. 

ACTION:  Notice  of  request  submitted  for 
review  to  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13).  Any  interested  person 
may  file  comments  on  the  collection  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
comments  to  the  Commission,  as 
explained  below.  The  Commission  did 
not  receive  any  public  comments  in 
response  to  an  earlier  Federal  Register 
notice  of  August  12, 1996  (61  FR  41779- 
41780). 

DATES:  Comments  must  be  filed  on  or 
before  January  29, 1997. 

ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Commission 
Desk  Officer,  726  Jackson  Place  NW., 
Washington,  DC  20503.  A  copy  of  the 
comments  should  also  be  sent  to  Federal 
Energy  Regulatory  Commission, 

Division  of  Information  Services, 
Attention:  Mr.  Michael  Miller,  888  First 
Street  NE.,  Washington,  DC  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415  and  by  e- 
mail  at  mmiller@ferc.fed.us. 
SUPPLEMENTARY  INFORMATION: 


Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains: 

1.  Collection  of  Information:  FERC- 
585,  “Reporting  of  Energy  Shortages  and 
Contingency  Plans  under  PURPA  206.” 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0138.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing 
provisions  of  Section  206  of  the  Public 
Utility  Regulatory  Policies  Act  of  1979 
(PURPA).  Section  206,  Continuance  of 
Service,  of  PURPA,  Pub.L.  95-617,  92 
Stat.  3117  added  to  the  Federal  Power 
Act  (FPA)  Section  202,  subsection  (g) 
requiring  the  Commission  to  establish 
rules  to  require  each  public  utility  to 
report  to  the  Commission  and 
appropriate  State  regulatory  authorities: 
(1)  any  anticipated  shortage  of  electric 
energy  or  capacity  which  would  affect 
the  utility’s  ability  to  serve  its 
customers;  and  (2)  submit  and 
periodically  revise,  contingency  plans 
respecting  shortages  of  electric  energy  or 
capacity  which  would  equitably 
accommodate  service  to  both  direct 
retail  customers  and  those  served  by 
utilities  supplied  at  wholesale  by  the 
public  utility. 

The  Commission  uses  the  contingency 
plan  information  to  evaluate  and 
formulate  appropriate  options  for  action 
in  the  event  of  an  anticipated  shortage 
is  reported  or  materializes.  If  the 
contingency  plan  data  is  not  provided, 
the  statutory  provisions  of  the  FPA  and 
PURPA  will  not  have  been  complied 
with,  and  information  will  not  be 
available  to  assess  whether  utilities  have 
planned  for  shortage  conditions  and/or 
developed  plans  with  due  consideration 
for  equitable  customer  treatment,  as 
required  by  the  estabhshed  statute. 

The  Commission  also  uses  this 
information  to  ensure  itself  and  firm 
power  wholesale  customers  that  both 
are  kept  informed  about  utility 
contingency  plans  and  anticipated 
shortages  of  energy  and  capacity  and  to 
ensure  that  direct  and  indirect 
customers  would  be  treated  without 
undue  prejudice  or  disadvantage  diuing 
actual  shortages. 

5.  Respondent  Description:  The 
respondent  imiverse  ciurently 
comprises  approximately  110  public 
utilities.  In  ffie  normal  course  of  a 
public  utility’s  operations,  contingency 
plans  are  prepaid  and  usually 


reviewed  and  updated  periodically. 
However,  the  burden  on  each  utility 
will  vary  primarily  with  respect  to  the 
number  and  size  of  wholesale  customers 
and  utility  system  customers  supplied 
by  the  reporting  utility.  The  numMr  of 
respondents  is  based  on  the  actual 
number  of  responses  that  were  received 
by  the  Commission  over  the  last  three 
years. 

6.  Estimated  Burden:  511  total  burden 
hours,  7  respondents,  7  responses 
annually,  73  hours  per  response.  The 
average  annual  burden  hours  is  the 
weighted  average  of  burden  hours 
required  for  updating  contingency  plans 
(50  hours)  per  response  ^)  and  for 
reporting  of  anticipated  shortages  (100 
hours  per  response  *). 

Statutory  Authority;  Sections  206  of  the 
Public  Utility  Regulatory  Policies  Act  of  1978 
(16  U.S.C.  2601)  (P.L  95-617)  and  Section 
202,  of  the  Federal  Power  Act  (FPA).  (16 
U.S.Q  824a(g)). 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33112  Filed  12-27-96;  8:45  am) 
BiLUNO  CODE  6717-01-M 


[Docket  No.  ER97-360-000] 

American  Energy  Solutions,  Ihc.; 

Notice  of  Issuance  of  Order 

December  24, 1996. 

American  Energy  Solutions,  Inc. 

(AESI)  submitted  for  filing  a  rate 
schedule  under  which  AESI  will  engage 
in  wholesale  electric  power  and  energy 
transactions  as  a  marketer.  AESI  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  AESI 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  Part  34 
of  all  futiu«  issuances  of  securities  and 
asstunptions  of  liability  by  AESI. 

On  I^ember  5. 1996,  ptusuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  AESI  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  AESI  is  authorize  to  issue 
securities  and  assume  obligations  or 


'  Rounded  off. 
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liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for  . 
some  lawful  object  within  the  corporate 
piirposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  AESI’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
6, 1997.  Copies  of  the  full  text  of  the 
order  are  available  firom  the 
Commission’s  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33188  Filed  12-27-96;  8:45  am] 
BIUINQ  CODE  Cri7-«1-M 


Pocket  No.  RP97-197-000] 

Chandeleur  Pipe  Line  Company; 

Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

December  23, 1996. 

Take  notice  that  on  December  18, 

1996,  Chandeleur  Pipe  Line  Company 
(Chandeleur)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  June  1, 1997; 

Pro  Forma  Sheet  Nos.  18, 19, 19A,  19B,  21, 
22,  27,  28,  29,  31,  32,  33,  34,  35,  36,  37, 

38,  39,  44,  45,  46,  47, 48,  49,  50,  64A,  65, 
66, 67, 68,  and  69 

Chandeleiur  states  that  the  pro  forma 
tariff  sheets  are  filed  implementing  tariff 
changes  purporting  to  incorporate  Gas 
Industry  Standard  Board  (GISB)  natmal 
gas  pipeline  business  procedures  and 
Pro  Forma  Sheet  Nos.  88-100  which 
were  moved  due  to  the  above  chmiges. 

Chandeleur  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission’s  Order  No.  587  issued  July 
17, 1996,  in  Docket  No.  RM96-1-000.  In 
Order  No.  587,  Chandeleiur  Pipe  Line 
Company  is  required  to  file  proforma 
tariff  sheets  incorporating  the  GISB 
standardize  proc^ures  for  critical 
business  practices — nominations; 
allocations,  balancing,  and 
measurement;  invoicing;  and  capacity 
release — and  standardized  mechanism 
for  electronic  commimication  between 
Chandeleur  and  its  Shippers. 
Chandeleur  has  made  numerous 
changes  in  its  tariff  to  implement  by 


June  1, 1996  for  Chandeleur  standardize 
natural  gas  business  procedures  and  the 
capability  to  provide  natural  gas 
business  transactions  via  EDI-formatted 
files  (GISB  Compliant). 

Chandeleur  states  that  it  is  serving 
copies  of  the  filing  to  its  customers. 

State  Commissions  and  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission’s  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before 
January  8, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  motioif  to  intervene.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33052  Filed  12-27-96;  8:45  am] 
BI  LUNG  CODE  e717-01-M 


[Docket  No.  TM97-0-22-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

December  23, 1996. 

Take  notice  that  on  December  3, 1996, 
CNG  Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  I^RC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  with  a 
proposed  effective  date  of  January  1, 
1997: 

Thirteenth  Revised  Sheet  No.  31 
Twenty-Third  Revised  Sheet  No.  32 
Twenty-Third  Revised  Sheet  No.  33 
Tenth  Revised  Sheet  No.  34 
Thirteenth  Revised  Sheet  No.  35 
Thirteenth  Revised  Sheet  No.  36 

CNG  states  that  the  purpose  of  its 
filing  is  to  adjust  CNG’s  Accoimt  No. 

858  rates  to  update  CNG’s  annual 
Transportation  CosURate  Adjustment 
(TCRA)  to  reflect  changes  in  rates  made 
by  upstream  pipelines  after  CNG  made 
its  Annual  TCRA  filing  on  September 
30, 1996  and  accepted  by  letter  order 
dated  October  31, 1996.  CNG  states  that 
it  is  making  this  out  of  cycle  filing  to 
reflect  rate  changes  by  Tennessee  Gas 
Pipeline  Company,  as  a  result  of  the 
Commission-approved  settlement  in 
Docket  No.'RP95-112-000,  and  Texas 


Eastern  Transmission  Corporation  as  a 
result  of  its  filing  in  Docket  No.  RP97- 
50-000.  The  annual  impact  of  this  filing 
is  a  total  cost  reduction  of  $3.6  million. 
The  effect  of  the  proposed  update  to  the 
TCRA  on  each  component  of  CNG’s 
rates  is  more  fully  summarized  in  the 
workpapers  attached  to  CNG’s  filing. 

CNG  states  that  copies  of  its  filing  are 
being  mailed  to  CNG’s  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  I)C, 

20426,  in  accordance  wi^  Sections 
385.211  and  385.214  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  were  due 
to  be  filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection  in  the  Public 
Reference  Room. 

Lois  D.  Cashell, 

Secretoiy. 

[FR  Doc.  96-33053  Filed  12-27-96;  8:45  am] 

BILLING  CODE  6717-41-M 


[Docket  No.  CP97-1 56-000] 

Hopkinton  LNG  Corporation;  Notice  of 
Application 

December  24, 1996. 

Take  notice  that  on  December  16, 

1996,  Hopkinton  LNG  Corporation 
(Hopkinton),  One  Main  Street, 
Cambridge,  Massachusetts  02142-^9150, 
filed  in  Docket  No.  CP97-1 56-000,  an 
abbreviated  application,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  and 
the  Commission’s  regulations,  for  a 
limited  jurisdiction  certificate  of  public 
convenience  and  necessity,  authorizing 
it  to  employ  and  operate  in  interstate 
commerce  its  existing  LNG  facility 
located  in  Hopkinton,  Massachusetts,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Hopkinton  states  that  it  currently 
operates  its  LNG  facility  for  the 
provision  of  services  to  support  the  ' 
local  distribution  operations  of  its 
affiliated  local  natural  gas  distribution 
utility.  Commonwealth  Gas  Company 
(ComGas).  Hopjkinton  explains  that  due 
to  federal  and  state  level  restructuring 
activities,  Hopjdnton  anticipates  that  it 
may,  in  the  future,  have  excess  capacity 
in  its  LNG  facilities  that  is  not  required 
by  Hopkinton  to  serve  ComGas  on  a  firm 
basis.  Hopkinton  says  it  seeks  the 
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Commission’s  authorization  to  lease 
certain  excess  capacity  in  its  LNG 
facility  to  its  affiliated  marketing 
company,  COM/Energy  Resources,  Inc. 
(Resources).  Hopkinton  states  that 
Resoiirces  will  then  utilize  such  leased 
capacity  solely  to  support  its  own 
natural  gas  marketing  activities,  and 
will  not  provide  any  LNG  storage, 
liquefaction  or  vaporization  services  to 
third  parties.  Hopkinton  further  states 
that  the  authorization  it  requests  is  in  all 
relevant  respects  identical  to  the 
authorizations  which  the  Commission 
has  granted  to  United  Cities  Gas 
Company  in  FERC  Docket  Nos.  CP93- 
507-000  and  CP94-753-000. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  January 
7, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conunission’s  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
Regulations  imder  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take,  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natiual  Gas  and  the  Commission’s  Rules 
of  Practice  and  Procedxure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  formal  hearing  is  reqiiired,  further 
notice  of  such  hearing  will  be  didy 
given. 

Under  the  procediure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Hopkinton  to  appear  or 
to  be  represented  at  the  hearing. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33186  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  STir-OI-M 


[Docket  No.  CP97-152-000] 

Koich  Gateway  Pipeline  Company; 

Notice  of  Request  Under  Blanket 
Authorization 

December  24, 1996. 

Take  notice  that  on  December  13, 

1996,  Koch  Gateway  Pipeline  Company 
(Koch  Gateway),  Post  Office  Box  1478, 
Houston,  Texas  77251-1478,  filed  in 
Docket  No.  CP97-152-000  a  request 
pursuant  to  §§  157.205  and  157.211  of 
the  Commission’s  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
2*inch  tap  and  a  2-inch  meter  station  in 
Hinds  County,  Mississippi,  to  serve  Tri- 
State  Tile  &  Brick  (Tri-State).  Koch 
Gateway  makes  such  request  under  its 
blanket  certificate  issued  in  Docket  No. 
CP82-430-000  pursuant  to  Section  7  of 
the  Natmal  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  an^  open  to  public 
inspection. 

Koch  Gateway  proposes  to  install  the 
new  delivery  point  on  its  existing  lateral 
line  in  Hinds  Coimty,  to  satisfy  Tri- 
State’s  request  for  1,200  MMBtu  of 
natiual  gas  per  day,  on  an  interruptible 
basis.  It  is  stated  that  the  volumes 
proposed  for  delivery  to  Tri-State  will 
be  delivered  pursuant  to  Koch 
Gateway’s  blanket  transportation 
certificate  authorized  in  Docket  No. 
CP88-6-000  and  under  Koch  Gateway’s 
rrS  Rate  Schedule. 

The  estimated  cost  of  constructing  the 
proposed  facilities  is  $60,000.  Koch 
Gateway  indicates  that  Tri-State  will 
reimbmse  its  construction  cost. 

Koch  Gateway  avers  that  its  tariff 
provides  for  comprehensive  delivery 
points,  as  well  as  comprehensive  receipt 
points,  for  all  ITS  shippers.  Koch 
Gateway  therefore,  states  that  any 
qualified  shipper  on  Koch  Gateway’s 
system  can  potentially  deliver  natmal 
gas  to  Tri-State.  It  is  further  stated  that 
such  services  will  be  within  the 
entitlements  of  their  respective 
transportation  agreements  and  pursuant 
to  Koch  Gateway’s  blanket 
transportation  certificate. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the. 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 


protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33185  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  8717-01-M 


[Docket  No.  ER97-1 35-000] 

Manner  Technologies,  LLC.;  Notice  of 
issuance  of  Order 

a 

December  24, 1996. 

Manner  Technologies,  L.L.C.  (Maimer 
Technologies)  submitted  for  filing  a  rate 
schedule  under  which  Manner 
Technologies  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Manner  Technologies  also 
requested  waiver  of  various  Commission 
regulations.  In  particular.  Manner 
Technologies  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Manner  Technologies. 

On  December  9, 1996,  pursuant  to 
delegated  authority,  the  Director, 

Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protect  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Manner  Technologies  should  - 
file  a  motion  to  intervene  or  protest  with 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Rides  211  and  214  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period.  Manner  Technologies  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provid^  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  Or  appropriate  for  such 
piuposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Manner  Technologies’ 
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issuances  of  securities  or  assmnptions  of 
liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
8, 1997.  Copies  of  the  full  text  of  the 
order  are  available  firom  the 
Commission’s  Public  Reference  Branch, 
888  First  Street,  N.E.  Washington,  D.C. 
20426. 

Lois  D.  Cashell, 

Secretary. 

[PR  Doc  96-33114  Filed  12-27-96;  8:45  am] 
BMUNQ  CODE  aT17-01-M 


pocket  No.  RP97-1 96-000] 

Mid  Louisiana  Gas  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

December  23, 1996. 

Take  Notice  that  on  Etecember  18, 
1996,  Mid  Louisiana  Gas  Company  (Mid 
Louisiana)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  a  proposed  effective  date  of 
January  20, 1997: 

Original  Sheet  No.  IB 
First  Revised  Sheet  No.  188 
First  Revised  Sheet  No.  189 

Mid  Louisiana  states  that  the  filing  of 
the  Revised  Tariff  Sheet  is  in  response 
to  Commission  Orders  582  and  582-A, 
in  Docket  No.  RM95-3-000  and  RM95- 
3-001  wherein  the  Commission  revised 
the  filing  and  reporting  requirements  for 
interstate  natural  gas  companies  with 
regard  to  rate  sch^ules  and  tariffs. 

Pursuant  to  Section  154.7(a)(7)  of  the 
Conunission’s  Regulations,  Mid 
Louisiana  respectfiilly  requests  waiver 
of  any  requirement  of  the  Regulations  in 
order  to  permit  the  tendered  tariff  sheets 
to  become  effective  January  20, 1997,  as 
submitted. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission’s  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protsstants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  ^mmission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-33051  Filed  12-27-96;  8:45  am] 
BUJJNQ  CODE  6T17-«1-M 


[Docket  No.  CP97-160-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

December  23, 1996. 

Take  notice  that  on  December  19, 

1996,  NorAm  Gas  Transmission 
Company  (NorAm),  filed  in  Docket  No. 
CP97-16(M)00,  an  application  pursuit 
to  NorAm’s  authority  granted  in  Docket 
No.  CP82-284-001  and  Section  157.205 
and  157.211  of  the  Commission’s 
Regulations  under  the  Natural  Gas  Act 
(NGA)  (18  CFR  157.205,  and  157.211) 
for  authorization  to  construct  and 
operate  certain  facilities  in  Arkansas  to 
deliver  gas  to  ARKLA,  a  distribution 
division  of  NorAm  Energy  Corporation 
(ARKLA),  all  as  more  fully  set  forth  in 
the  request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NorAm  specifically  proposes  to 
operate  an  existing  delivery  tap  on 
NorAm’s  Line  KM-12  for  delivery  of 
natural  gas  to  ARKLA.  NorAm  states 
that  ARKLA  plans  to  utilize  the  existing 
tap  as  a  second  feed  for  its  Rural 
E^dension  No.  75.  It  is  stated  that  the  tap 
is  located  in  Section  5,  Township  18 
South,  Range  15  West.  Union  Coimty, 
Arkansas. 

It  is  further  stated  that  ARKLA  would 
construct  a  2-inch  U-Shape  meter 
station  at  its  cost  and  convey  ownership 
to  NorAm  and  NorAm  supervise  the 
installation  and  operation  of  the  meter 
station  at  an  estimated  cost  of  $200. 
NorAm  states  that  the  estimated 
volumes  to  be  delivered  through  this  tap 
are  approximately  850,000  MMBtu 
annually  and  240  MMBtu  on  a  peak  day. 
NorAm  further  states  that  ARKLA 
would  reimbiurse  NorAm  for  the 
construction  costs. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or 
noticed  of  intervention  and  pursuant  to 
Section  157.205  of  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.205)  a  protest  to  the  request.  If  no 
protest  is  filed  within  the  time  allowed 
therefore,  the  proposed  activity  shall  be 
deemed  to  be  authorized  effective  the 
day  after  the  time  allowed  for  filing  a 


protest.  If  a  protest  is  filed  and  not 
withdrawn  within  30  days  after  the  time 
allowed  for  filing  a  protest,  the  instant 
request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33046  Filed  12-27-96;  8:45  am] 
Ba.uNO  CODE  cnr-oi-M 


[Docket  No.  RP95-396-013] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

December  23, 1996. 

Take  notice  that  on  December  16, 

1996,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  1,  Second  Revised  Sheet  No. 
314C,  to  be  effective  on  December  16, 
1996. 

Tennessee  states  that  it  is  filing  the 
subject  tariff  sheet  in  compliance  with 
the  November  18, 1996  Order  on 
Rehearing  of  the  Commission  issued  in 
Docket  No.  RP95-396-002,  et  al. 
Tennessee  Gas  Pipeline  Company,  77 
FERC  1 61,187  (1996)  (“November  18th 
Order”).  Tennessee  states  that  the 
revised  tariff  sheet  clarifies  that  parties 
“bumped”  as  a  result  of  an  intra-day 
nomination  change  may  renominate  to 
delivery  points  as  well  as  receipt  points. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
Section  385.211  of  the  Commission’s 
Rules  and  Regulations.  All  such  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission’s 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
this  proceeding.  Copies  of  thi«  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33049  Filed  12-27-96;  8:45  am] 
BILLING  CODE  e717-01-M 


[Docket  No.  CP97-1 57-000] 

Texas  Eastern  Transmission 
C<«rporation;  Notice  of  Request  Under 
Blanket  Authorization 

December  24, 1996. 

Take  notice  that  on  December  17, 
1996,  Texas  Eastern  Transmission 
Corporation  (TETCO),  5400  Westheimer 
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Court,  Houston,  Texas  77056-5310  filed 
in  Docket  No.  CP97-157-000  a  request 
pursuant  to  §§  157.205,  and  157.211  of 
the  Commission’s  Regiilations  xmder  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  approval  and  permission  to 
construct  and  install  a  delivery  point  for 
Union  Natmal  Gas  Pipeline  Company 
(Union  Natural)  to  enable  Union  Natural 
to  make  deliveries  to  the  City  of 
Magnolia,  Texas,  under  the  blanket 
certificate  issued  in  Docket  No.  CP82- 
535-000,  pursuant  to  Section  7(c)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

TETCO  states  that  it  proposes  to 
construct  and  install  a  point  of  delivery 
on  TETCO’s  Line  No.  11  located  in 
Montgomery  Coimty,  Texas.  TETCO 
indicates  that  it  will  deliver  up  to  800 
Dth  per  day  of  firm  transportation 
service  for  Union  Natural  pursuant  to 
TETCO’s  Rate  Schedule  FT-1.  TETCO 
asserts  that  such  service  will  be 
performed  utilizing  existing  capacity  on 
TETCO’s  system  and  will  have  no 
impact  on  TETCO’s  peak  day  or  annual 
deliveries.  TETCO  submits  that  its 
proposal  herein  will  be  accomplished 
without  detriment  or  disadvantage  to 
TETCO’s  other  customers.  It  is  indicated 
that  the  total  estimated  expenses  for  the 
delivery  point,  including  an  allowance 
for  federal  income  taxes,  are  $38,069  for 
'  which  Union  Natural  has  agreed  to 
reimburse  TETCO. 

Any  person  or  the  Commission’s  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission’s  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  137.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authori  zation  pursuant  to  Section  7  of 
the  Natmal  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  96-33187  Filed  12-27-96;  8:45  am] 
BILLING  CODE  C717-01-M 


[Docket  No.  RP96^  1-007] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Compliance 
Filing 

December  23, 1996 

Take  notice  on  December  18, 1996, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  tariff  sheets  to  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1, 
which  tariff  sheets  are  listed  on 
Attachment  A  attached  to  the  filing.  The 
proposed  effective  date  for  the  tariff 
sheets  is  January  1, 1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission’s  order  dated  December  3, 
1996  in  Docket  No.  RP96-21 1-005  (the 
December  3  Order).  The  December  3 
Order  directed  Transco  within  15  days 
fi’om  the  date  of  the  Order  to  (i)  refile 
to  eliminate  a  perceived  limitation  on 
capacity  releases  or  file  support  for  the 
limitation  based  on  operational  reasons, 
(ii)  refile  to  eliminate  its  proposed  TCQ 
limitations  from  its  tariff  or  explain 
fully  such  provision,  and  (iii)  refile  pro 
forma  tariff  sheets  as  actual  tariff  sheets 
effective  December  1, 1996.  The  revised 
tariff  sheets  comply  with  the 
requirement  of  the  December  3  Order, 
save  for  the  effective  date  of  the  tariff 
sheets. 

Transco  states  that  it  is  serving  copies 
of  that  instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  D.C. 

20426,  in  accordance  with  Section 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  protests  must  be 
fil^  as  provided  in  Section  154.210  of 
the  Commission’s  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33050  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  S717-01-M 


[Docket  No.  TM97-6-29-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

December  24, 1996. 

Take  notice  that  on  December  19, 

1996  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1, 
Second  Revised  Twenty-eighth  Revised 
Sixth  Revised  Sheet  No.  28  and  First 
Revised  Thirtieth  Revised  Sixth  Revised 
Sheet  No.  28,  with  a  proposed  effective 
August  1, 1996  and  December  1, 1996, 
respectively. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  and  fuel 
changes  attributable  to  storage  service 
purchased  from  Texas  Eastern 
Transmission  Corporation  (TETCO) 
under  its  Rate  Schedule  X-28  the  costs 
of  which  are  included  in  the  rates  and 
charges  payable  under  Transco’s  Rate 
Schedule  S-2.  This  tracking  filing  is 
being  made  pursuant  to  Section  26  of 
the  General  Terms  and  Conditions  of 
Transco’s  Volume  No.  1  Tariff. 

Transco  states  that  included  in 
Appendix  B  attached  to  the  filing  is  an 
explanation  of  the  rate  and  fuel  changes 
and  details  regarding  the  computation  of 
the  revised  Rate  Schedule  S-2  rates. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  S-2 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission’s  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission’s  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell,  * 

Secretary. 

[FR  Doc.  96-33190  Filed  12-27-96;  8:45  am] 
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[Docket  No.  ER9ft-287»-000] 

US  Energy,  Inc.;  Notice  of  Issuance  of 
Order 

December  24, 1996. 

US  Energy,  Inc.  (US  Energy) 
submitted  for  filing  a  rate  s^edule 
under  which  US  Energy  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  US  Energy 
also  requested  waiver  of  various 
Conunission  regulations.  In  particular, 
US  Energy  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  US  Energy. 

On  December  11, 1996,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  US  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  US  Energy  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  US  Energy’s  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
10, 1997.  Copies  of  the  full  text  of  the 
order  are  available  fi'dm  the 
Commission’s  Public  Reference  Branch, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Lois  D.  Casheli, 

Secretory. 

[FR  Doc.  96-33113  Filed  12-27-96;  8:45  ami 
BILUNQ  CODE  6717-01-M 


[Docket  No.  EQ97-1 0-000,  et  al.] 

CMS  Morocco  Operating  Company 
SCA,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Filings 

December  23, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CMS  Morocco  Operating  Company 
SCA 

(Docket  No.  EG97-10-0001 

On  October  31, 1996,  CMS  Morocco 
Operating  Company  SCA  (“Applicant”), 
with  its  principal  office  at  do  CMS 
Generation  Co.,  Fairlane  Plaza  South, 

330  Town  Center  Drive,  Suite  1000, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission’s  Regulations.  On 
December  19, 1996,  Applicant  filed  an 
amendment  to  this  application.  In  its 
amendment.  Applicant  states  that  it  is  a 
company  duly  incorporated  under  the 
laws  of  Morocco.  Applicant  also  amends 
the  first  line  of  Section  rV(3)  of  its 
application  by  deleting  the  word 
“directly”  because  it  may  create  ^ 
unnecessary  ambiguity.  All  other 
aspects  of  its  Application  remain 
unchanged.  Applicant  believes  these 
changes  should  have  no  material  impact 
on  its  application  for  determination  of 
exempt  wholesale  generator  status. 

Applicant  will  operate  two  existing 
330  MW  coal-fired  units  and  operate 
two  additional  348  MW  imits  to  be 
constructed.  Electric  energy  produced 
by  the  Facility  will  be  sold  at  wholesale 
to  the  state-owned  Office  National  de 
I’Electricite.  In  no  event  will  any 
electric  energy  be  sold  to  consumers  in 
the  United  States. 

Comment  date;  January  13, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  City  of  Las  Cruces,  New  Mexico 
(Docket  No.  EL97-16-<X)0l 

Take  notice  that  on  December  13, 
1996,  the  City  of  Las  Cruces,  New 
Mexico  tendered  for  filing  a  petition  for 
exemption  in  lieu  of  filing  fee  for  a 
petition  for  a  declaratory  order. 

Comment  date:  January  9, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


3.  Resale  Power  Group  of  Iowa,  luc.  v. 
lES  Utilities,  Inc. 

(Docket  No.  EL97-17--0001 

Take  notice  that  on  December  18, 

1996,  pursuant  to  Section  306  of  the 
Federd  Power  Act,  16  U.S.C.  824e,  and 
Rule  206  of  the  Federal  Energy 
Regulatory  Commission’s  Rules  of 
Practice  and  Procedvu«,  18  CFR  385.206, 
Resale  Power  Group  of  Iowa,  Inc.(RPGI), 
do  Farmers  Electric  Cooperative,  Inc., 
5047  Cosgrove  Road  S.W.,  Kalona,  Iowa, 
52247,  filed  a  complaint  against  lES 
Utilities,  Inc.  (BES  Utilities).  The 
complaint  requests  that  the  Commission 
issue  an  order  directing  EES  Utilities  to 
file  a  jurisdictional  contract  with  the 
Commission.  The  contract  at  issue  is  a 
Joint  Transmission  Agreement  (JTA) 
which  governs  BES  Utilities’  use  of 
certain  transmission  facilities  for  which 
RPGI  has  provided  capital  to  construct 
and  in  which  RPGI  members  hold 
undivided  joint  interests.  Under  the 
JTA,  in  return  for  its  use  of  the 
transmission  facilities,  EES  Utilities  pays 
RPGI  a  “transmission  use  fee”  that  lES 
collects  in  other  rates.  RPGI  asserts  that 
such  contract  is  required  to  be  filed  with 
the  Commission  pursuant  to  Section 
205(c)  of  the  Federal  Power  Act. 

Comment  date:  January  31, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  Answers  to  the 
complaint  shall  be  due  on  or  before 
January  31, 1997. 

4.  Arizona  Public  Service  Company 
(Docket  Nos.  ER96-2999-000,  ER97-31-0001 

Take  notice  that  on  December  17, 
1996,  Arizona  Public  Service  Company 
(APS)  tendered  for  filing  a  request  that 
the  Arnendment  to  APS’  FERC  Electric 
Coordination  Tariff,  Original  Volume 
No.  1  (Tariff),  filed  November  12, 1996, 
be  allowed  an  effective  date  of 
September  6, 1996  in  order  to  coincide 
with  the  execution  date  of  the  Service 
Agreement  with  Edison  Source  Energy 
in  Docket  ER96-2999-000, 

A  copy  of  this  filing  has  been  served 
on  all  parties  bn  the  ^rvice  List. 

Comment  date:  January  2, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Exact  Power  Company,  Inc. 

(Docket  No.  ER97-382-0001 

Take  notice  that  on  November  20, 
1996,  Exact  Power  Company,  Inc. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date;  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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6.  Central  Illinois  Light  Company 
[Docket  No.  BR97-767-0001 

Take  notice  that  on  December  11, 

1996,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Customers  tmder  its  Coordination  Sales 
Tariff  and  service  agreements  for  two 
new  customers. 

CILCO  requested  an  effective  date  of 
December  9, 1996. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Coimnerce  Commission. 

Comment  date:  January  6, 1997,  in 
accordaiice  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  NIPSCO  Energy  Services,  Inc. 

[Docket  No.  ER97-76&--000] 

Take  notice  that  on  December  12, 
1996,  NIPSCO  Energy  Services,  Inc., 
tendered  for  filing  an  executed  Power 
Sales  Enabhng  Agreement  between 
NIPSCO  Energy  Services,  Inc.  and 
Valero  Power  ^rvices  Company. 

Under  the  Power  Sales  Eiiabling 
Agreement,  NIPSCO  Energy  Services, 
Inc.  may  sell  power  and  energy  to 
Valero  Power  Services  Company 
piursuant  to  the  Power  Sales  Tariff  filed 
by  NIPSCO  Energy  Services,  Inc.  in 
docket  No.  ER96-1431-000  and  allowed 
to  become  effective  by  the  Commission 
.  on  May  29, 1996,  as  I^SCO  Energy 
Services,  Inc.  FERC  Rate  Schedule  1. 
Northern  Indiana  Public  Service 
Company  and  NIPSCO  Energy  Services, 
Inc.,  75  FERC  161,213  (1996).  NIPSCO 
Energy  Services,  Inc.  and  Valero  Power 
Services  Company  have  requested  that 
the  Service  Agreement  be  allowed  to 
become  effective  as  of  December  15, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Coimselor. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Company  Services,  Inc. 
[Docket  No.  ER97-769-000] 

Take  notice  that  on  December  12, 
1996,  Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  emd  Power  Compemy 
(collectively  referred  to  as  Southern 
Companies)  filed  seven  (7)  service 
agreements  imder  Southern  Companies’ 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Voliune 
No.  4)  with  the  following  entities:  (i) 


Stand  Energy  Corporation;  (ii)  Sonat 
Power  Marketing,  L.P.;  (iii)  Southeastern 
Power  Administration;  (iv)  Valero 
Power  Services  Company;  (v)  Industrial 
Energy  Applications,  Inc.;  (vi)  Western 
Power  Services,  Inc.;  and  (vii)  Enron 
Power  Marketing,  Inc.  SCSI  states  that 
the  service  agreements  will  enable 
Southern  Companies  to  engage  in  short¬ 
term  market-based  rate  transactions 
with  this  entity. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

0.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-770-«)0l 

Take  notice  that  on  December  12, 

1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  Missouri  Public  Service,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No,  10,  with 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  The  Service  Agreement  provides 
for  the  sale  of  capacity  emd  energy  by 
Missoiui  Public  Service  to  PanEnergy 
Trading  and  Market  Services,  L.L.C. 
pursuant  to  the  tariff,  and  for  the  sale  of 
capacity  and  energy  by  PanEnergy 
Trading  and  Market  Services.  L.L.C.  to 
Missouri  Public  Service  piusuant  to 
PemEnergy  Trading  and  Market  Services, 
L.L.C.’s  Rate  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concurrence  by 
PanEnergy  Trading  and  Market  Services, 
L.L.C. 

UtiliCorp  requests  waiver  of  the 
Commission’s  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms.. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-771-000] 

Take  notice  that  on  December  12, 

1996,  UtihCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Colorado,  a 
Service  Agreement  vmder  its  Power 
Sales  Tariff,  FERC  Electric  Tariff 
Original  Volume  No,  11,  with 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  The  Service  Agreement  provides 
for  the  sale  of  capacity  and  energy  by 
WestPlains  Energy-Colorado  to 
PanEnergy  Trading  and  Market  Services,^ 
L.L.C.  pursuant  to  the  tariff,  and  for  the 
sale  of  capacity  and  energy  by 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  to  WestPlains  Energy-Colorado 
pursuant  to  PanSnergy  Trading  and 
Market  Services,  L.L.C.’s  Rate  Schedule 
No.  1. 


UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Concmrrence  by 
PanEnergy  Trading  and  Market  Services, 
L.L.C. 

UtiliCorp  requests  waiver  of  the 
Commission’s  Regulations  to  permit  the 
Service  Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  PacifiCorp 

[Docket  No.  ER97-772-0001 

Take  notice  that  on  December  12, 

1996,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regtdations, 
the  August  5, 1996,  Long-Term  Power 
Sales  Agreement  (Agreement)  between 
PacifiCorp  and  Utah  Mtmicipal  Power 
Agency  (UMPA). 

Copies  of  this  filing  were  supplied  to 
UMPA,  the  PubUc  Utility  Commission 
of  Oregon,  Public  Service  Commission 
of  Utah,  and  the  Washington  Utilities 
and  Transportation  Commission. 

PacifiCorp  requests  4n  effective  date 
of  January  1, 1997  to  be  assigned  to  the 
Agreement. 

A  copy  of  this  filing  may  be  obtained 
from  PacifiCorp’s  Regulatory 
Administration  Department’s  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  January  6, 1997,  in 
accordance  with  StandaM  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Company 
[Docket  No.  ER97-773-0001 

Take  notice  that  on  December  12, 
1996,  Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur. 
Illinois,  62525,  tendered  for  filing  a 
modification  to  its  Power  Sales  (PS) 
Tariff,  proposing  to  modify  the  billing 
section  to  provide  that  when  IP  obtains 
transmission  service  tmder  its  own  open 
access  tariff  for  power  sales  made  under 
the  power  sales  tariff,  it  will  separately 
state  the  prices  for  wholesale 
generation,  transmission  services  and 
ancillary  services. 

IlUnois  Power  has  requested  an 
effective  date  of  February  10, 1997. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Company 
[Docket  No.  ER97-774-000] 

Take  notice  that  on  December  12, 
1996,  Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Dairy  land  Power  Cooperative 
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(Dairyland).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
firm  poinMo-point  transmission  service 
to  Dairyland. 

Comment  date:  Janxiary  6. 1997,  in 
accordance  with  StandaM  Paragraph  E 
at  the  end  of  this  notice. 

14.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-775-0001 
Take  notice  that  on  December  12, 

1996,  UtiliCorp  United  Inc.,  tendered 
for  filing  on  behalf  of  its  operating 
division,  WestPlains  Energy-Kansas,  a 
Service  Agreement  under  its  Power 
Sales  Tariff,  FERC  Electric  TariflF 
Original  Volume  No.  12,  with 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  The  Service  Agreement  provides 
for  the  sale  of  capacity  and  energy  by 
WestPlains  Energy-Kansas  to  PanEnergy 
Trading  and  Market  Services,  L.L.C. 
pursuant  to  the  tarifi,  and  for  the  sale  of 
capacity  and  energy  by  PanEnergy 
Trading  and  Market  Services,  L.L.C.  to 
WestPlains  Energy-Kansas  pursuant  to 
PanEnergy  Trading  and  Market  Services, 
L.L.C.’s  ^te  Schedule  No.  1. 

UtiliCorp  also  has  tendered  for  filing 
a  Certificate  of  Conciurence  by 
PanEnergy  Trading  and  Market  Services, 
L.L.C. 

UtiliCorp  requests  waiver  of  the 
Conunission’s  Regulations  to  permit  the 
Service ‘Agreement  to  become  effective 
in  accordance  with  its  terms. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-776-()bol 

Take  notice  that  on  December  12, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
imder  Cinergy’s.Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Powertec  International,  L.L.P. 

Cinergy  and  Powertec  International, 
L.L.P.  are  requesting  an  effective  date  of 
Decemt)er  1, 1996. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  West  Texas  Utilities  Company 
(Docket  No.  ER97-777-0001 

Take  notice  that  on  December  12, 
1996,  West  Texas  Utilities  Company 
(WTU),  submitted  for  filing  the  Denison 
Dam  Pooling  Agreement,  dated 
December  12, 1996,  between  Tex-La 
Electric  Cooperative  of  Texas,  Ins.  and 
Rayburn  coimtry  Electric  Cooperative, 
Inc.  and  West  Texas  Utilities  Company. 
Under  the  Agreement,  WTU  will 
dispatch,  schedule,  receive  and  backup 


power  and  energy  firom  the 
Southwestern  Power  Administration’s 
(SWPA's)  Denison  Dam  for  the  account 
of  Tex-La  and  Rayburn. 

WTU  seeks  an  effective  date  of 
December  13, 1996,  and,  accordingly, 
seeks  waiver  of  the  Commission’s  notice 
requirements.  WTU  served  copies  of  the 
filing  on  Tex-La,  Rayburn,  SWPA  and 
the  Public  Utility  Commission  of  Texas. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  NXIS,  LLC 

(Docket  No.  ER97-778-^X)0] 

Take  notice  that  on  December  12  , 

1996,  NXIS,  LLC,  a  California  limited 
liability  company,  tendered  for  filing  its 
FERC  Electric  Rate  Schedule  No.  1  to  be 
effective  on  the  earlier  of  the  date  of  the 
Conunission’s  order  in  the  proceeding 
or  February  12, 1997,  and  requested  Aat 
the  Commission  grant  blanket 
authorization  for  NXIS,  LLC  to  make 
wholesale  sales  of  electric  power  in 
interstate  commerce  at  rates  to  be 
negotiated  with  the  purchaser,  that  the 
Commission  waive  the  cost  of  service 
filing  requirements  of  18  CFR  35.12,  and 
grant  su^  other  waivers  and 
authorizations  as  have  been  granted  to 
other  power  marketers. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Ohio  Valley  Electric  Corporation 
(Docket  No.  ER97-779-0001 

Take  notice  that  on  December  12, 

1996,  Ohio  Valley  Electric  Corporation 
(OVEC),  tendered  for  filing  a  Service 
Agreement  dated  December  6, 1996,  for 
Non-Firm  Point-to-Point  Transmission 
Service  (the  Service  Agreement) 
between  AIG  Trading  Corporation  (AIG) 
and  OVEC.  OVEC  proposes  an  effective 
date  of  December  6, 1996  and  requests 
waiver  of  the  Commission’s  notice 
requirement  to  allow  the  requested 
effective  date.  The  Service  Agreement 
provides  for  non-firm  transmission 
service  ^  OVEC  to  AIG. 

In  its  filing,  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC’s  Order  No.  888 
compliance  filing  (Docket  No.  OA96- 
190-000). 

A  copy  of  this  filing  was  served  upon 
AIG. 

Comment  date;  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-780-O00l« 

Take  notice  that  on  December  12, 
1996,  Delmarva  Power  &  Light  Company 


(Delmarva),  tendered  for  filing  a  service 
agreement  providing  for  non-firm  point- 
to-point  transmission  service  from  time 
to  time  to  Teimessee  Power  Company 
pursuant  to  Delmarva’s  open  access 
transmission  tariff.  Delmarva  asks  that 
the  Conunission  set  an  effective  date  for 
the  service  agreement  of  December  10, 
1996,  the  date  on  which  it  was 
executed. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Delmarva  Power  &  Light  Company 
(Docket  No.  ER97-781-0001 

Take  notice  that  on  December  12, 

1996,  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  Duke 
Louis  Dreyfus  pursuant  to  Delmarva’s 
open  access  transmission  tariff. 

Delmarva  states  that  a  copy  of  the 
filing  was  provided  to  Duke/Louis 
Dreyfus. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Delmarva  Power  &  Light  Company 

(Docket  No.  ER97-782-000) 

Take  notice  that  on  December  12, 

1996,  Delmarva  Power  &  Light  Company 
(Delmarva),  tendered  for  filing  service 
agreements  providing  for  firm  point-to- 
point  transmission  service  to  the  City  of 
Dover  pursuant  to  Delmarva’s  open 
access  transmission  tariff. 

Delmarva  states  that  copies  of  the 
filing  were  provided  to  the  City  of  Dover 
and  its  agent,  Duke/Louis  Dreyfus. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Illinois  Power  Company 
(Docket  No.  ER97-783-000] 

Take  notice  that  on  December  12, 
1996,  Illinois  Power  Company  tendered 
for  filing  a  summary  of  its  activity  for 
the  second  and  third  quarters  of  1996 
imder  its  Market  Based  Rate  Tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  7. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Maine  Electric  Power  Company. 
(Docket  No.  ER97-785-0001 

Take  notice  that  on  December  13, 
1996,  Maine  Electric  Power  Company 
(METCO),  tendered  for  filing  a  fJon- 
Firm  Point-to-Point  Transmission 
Service  Agreement  entered  into  with 
Morgan  Stanley  Capital  Group  Inc. 
Service  will  be  provided  pursuant  to 
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MEPCO’s  Open  Access  Transmission 
Tariff,  designated  rate  schedule  MEPCO- 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standaid  Paragraph  E 
at  the  end  of  this  notice. 

24.  Central  Maine  Power  Company 
[Docket  No.  ER97-786-0001 

Take  notice  that  on  December  13, 

1996,  Central  Maine  Power  Company 
(CMP),  tendered  for  filing  a  Non-Firm 
Point-to-Point  Transmission  Service 
Agreement  entered  into  with  Equitable 
Power  Services  Company.  Service  will 
be  provided  pursuant  to  CMP’s  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP — FERC  Electric 
Tariff,  Original  Voiiune  No.  3,  as 
supplemented. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Maine  Electric  Power  Company 
[Docket  No.  ER97-787-0001 

Take  notice  that  on  December  13, 

1996,  Maine  Electric  Power  Company 
(METCO),  tendered  for  filing  a  Non- 
Firm  Point-to-Point  Transmission 
Service  Agreement  entered  into  with 
Equitable  Power  Services  Company. 
Service  will  be  provided  pursuant  to 
MEPCO’s  Open  Access  Transmission 
Tariff,  designated  rate  schedule 
MEPCO — I%RC  Electric  Tariff,  Original 
Volume  No.  1,  as  supplemented. 

Comment  date;  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  H.  Peter  Buig 
[Docket  No.  ID-2401-001] 

Take  notice  that  on  November  27, 
1996,  H.  Peter  Burg  (Applicant) 
tendered  for  filing  an  application  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Director,  President  and  Chief  Operating 
Ohio  Edison  Company 
Director 

KeyBank  National  Association,  an 
affiliate  of  KeyCorp. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Carol  A.  Cartwrright 
[Docket  No.  ID-2672-OOlj 

Take  notice  that  on  November  27, . 
1996,  Carol  A.  Cartwright  (Applicant) 
tendered  for  filing  an  application  imder 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director, 

Ohio  Edison  Company 
Director 


KeyBank  National  Association,  an 
affiliate  of  KeyCorp. 

Comment  date:  January  6, 1997,  in 
accordance  with  StandaM  Paragraph  E 
at  the  end  of  this  notice. 

28.  Cedar  Falls  Utilities  Light  &  Power 

[Docket  No.  OA97-71-0001 
Take  notice  that  on  December  4, 1996, 
Cedar  Falls  Utilities  Light  &  Power 
tendered  for  filing  a  request  for  waiver 
of  separation  of  functions. 

Comment  date;  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  New  England  Power  Company 
[Docket  No.  OA97-89-000] 

Take  notice  that  on  December  16, 

1996,  New  England  Power  Company 
amended  tariff  sheets  unbundling  its 
FERC  Electric  Tariffs,  Original  Volume 
Nos.  5  and  6,  and  an  unexecuted  Service 
Agreement  under  its  Open  Access 
Tariff,  Original  Voliune  No.  9,  in 
compliance  with  Order  888. 

Comment  date;  January  16, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Empire  District  Electric  Company 
[Docket  No.  OA97-93-000] 

Take  notice  that  on  December  17, 

1996,  Empire  District  Electric  Company 
tendered  for  filing  a  request  for  waiver 
of  the  Standards  of  Conduct. 

Comment  date;  January  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  The  Washington  Water  Power 
Company 

[Docket  No.  7X97-3-000) 

Take  notice  that  on  December  16, 

1996,  The  Washington  Water  Power 
Company  (WWP)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  requesting  that  the 
Commission  order  Puget  Sound  Power 
Company  (Puget)  as  a  transmitting 
utility  to  provide  transmission  services 
pursuant  to  Section  211  et  seq  of  the 
Federal  Power  Act.  This  is  the  second 
request  of  WWP  for  such  service,  the 
first  request  having  been  given  Docket 
No.  TX97-2-000.  WWP  has  also  moved 
to  consolidate  the  two  dockets. 

WWP  is  seeking  transmission  services 
from  Puget  to  deliver  wholesale  electric 
power  to  Whatcom  County  PUD  No.  1 
for  ultimate  delivery  to  Tosco  Refining 
Company  (Tosco)  in  Femdale, 
Washington,  pursuant  to  a  contract 
between  WWP  and  Tosco.  Puget  has 
declined  to  provide  the  service.  The 
service  is  proposed  to  commence  on 
November  21, 1996  and  terminate  at 
0000  hours,  January  1,  2001,  with  a  total 


capacity  of  up  to  30  megawatts  of  firm 
transmission  service. 

Comment  date:  January  21, 1997,  in 
accordance  with  Standa^  Paragraph  E 
at  the  end  of  this  notice. 

32.  Black  Hills  Power  and  Light 
Company 

[Docket  No.  ER96-2588-000] 

Take  notice  that  on  December  17, 

1996,  Black  Hills  Power  and  Light 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Comment  date:  January  6, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedvue  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33184  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  STIT-OI-P 


[Docket  No.  ER97-757-000,  et  al.] 

Pennsylvania  Power  &  Light  Company, 
et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  20, 1996. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Pennsylvania  Power  &  Light 
Company 

[Docket  No.  ER97-757-000) 

Take  notice  that  on  December  11, 
1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement,  dated  November  4, 1996, 
with  Wisconsin  Electric  Co.  (Wisconsin) 
for  the  sale  of  capacity  and/or  energy 
under  PP&L’s  Short  Term  Capacity  and 
Energy  Sales  Tariff.  The  Service 
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Agreement  adds  Wisconsin  as  an 
eligible  customer  under  the  Tari^. 

PP&L  requests  an  eHective  date  of 
December  11, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Wisconsin  and  to 
the  Permsylvania  Public  Utility 
Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Pennsylvania  Power  &  Light 
Company 

(Docket  No.  ER97-758-0001 

Take  notice  that  on  December  11, 

1996,  Pennsylvania  Power  &  Light 
Company  (PP&L),  filed  a  Service 
Agreement  dated  September  18, 1996, 
vdth  Carolina  Power  &  Light  Company 
(Carolina  Power)  under  PP&L’s  FERC 
Electric  tariff.  Original  Volume  No.  1. 

The  Service  Agreement  adds  Carolina 
Power  as  an  eligible  customer  under  the 
Tariff. 

PP&L  requests  an  efiective  date  of 
December  11, 1996,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  Carolina  Power 
and  to  the  Permsylvania  Public  Utility 
Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

113.  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company,  Pennsylvania  Electric 
Company 

(Docket  No.  ER97-759-000] 

Take  notice  that  on  December  11, 
1996,  GPU  Service,  Inc.  (GPU),  on 
behalf  of  Jersey  Central  Power  &  Light 
Company,  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company  (GPU  Energy),  filed  an 
executed  Service  Agreement  between 
CPU  and  lUC  Power  Services  (lUC  Pwr 
Ser),  dated  November  25, 1996.  This 
Service  Agreement  specifies  that  lUC 
Pwr  Ser  has  agreed  to  the  rates,  terms 
and  conditions  of  GPU  Energy’s 
Operating  Capacity  and/or  Energy  Sales 
Tariff  (Sales  Tariff)  designated  as  FERC 
Electric  Tariff,  Original  Voliune  No.  1. 
The  Sales  Tariff  was  accepted  by  the 
Commission  by  letter  order  issued  on 
February  10, 1995  in  Jersey  Central 
Power  &  Li^t  Co.,  Metropolitan  Edison 
Co.  and  Permsylvania  Electric  Co., 
Docket  No.  ER95-726-000  and  allows 
GPU  and  lUC  Pwr  Ser  to  enter  into 
separately  scheduled  transactions  imder 
which  GPU  Energy  will  make  available 
for  sale,  surplus  operating  capacity  and/ 
or  energy  at  negotiated  rates  that  are  no 


higher  than  GPU  Energy’s  cost  of 
service. 

GPU  requests  a  waiver  of  the 
Commission’s  notice  requirements  for 
good  cause  shown  and  an  effective  date 
of  November  25, 1996  for  the  Service 
Agreement. 

GPU  has  served  copies  of  the  filing  on 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  PacifiCorp 

(Docket  No.  ER97-760-000) 

Take  notice  that  on  December  11, 

1996,  PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Commission’s  Rules  and  Regulations, 
Service  Agreements  with  Portland 
General  Electric  Company  and  Utah 
Associated  Municipal  Power  Systems 
under,  PacifiCorp ’s  FERC  Electric  Tariff, 
Original  Volume  No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
horn  PacifiCorp ’s  Regulatory 
Administration  Department’s  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date;  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-761-0001 

Take  notice  that  on  December  11, 
1996,  UtiliCorp  United  Inc.  (UtiliCorp) 
filed  service  agreements  with  Tennessee 
Power  Company  for  service  under  its 
non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy-Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Cinergy  Services,  Inc. 

(Docket  No.  ER97-762-0001 

Take  notice  that  on  December  11, 
1996,  Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy’s  Non-Firm  Power  Sales 
Standard  Tariff  (the  Tariff)  entered  into 
between  Cinergy  and  Paragould  Light  & 
Water  Commission. 

Cinergy  and  Paragould  Light  &  Water 
Commission  are  requesting  an  effective 
date  of  December  1, 1996. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standa^  Paragraph  E 
at  the  end  of  this  notice. 


7.  NIPSCO  Energy  Services,  Inc. 

(Docket  No.  ER97-763-000) 

Take  notice  that  on  December  11, 

1996,  NIPSCO  Energy  Services,  Inc., 
tendered  for  filing  an  executed  Power 
Sales  Enabling  Agreement  between 
NIPSCO  Energy  Services,  Inc.  and 
Alpena  Power  Company. 

Under  the  Power  Sales  Enabling 
Agreement.  NIPSCO  Energy  Services, 

Inc.  may  sell  power  and  energy  to 
Alpena  Power  Company  pursuant  to  the 
Power  Sales  Tariff  filed  by  NIPSCO 
Energy  Services,  Inc.  in  Docket  No. 
ER96-431-000  and  allowed  to  become 
effective  by  the  Commission  on  May  29, 
1996,  as  NIPSCO  Energy  Services,  Inc. 
FERC  Rate  Schedule  1.  Northern 
Indiana  Public  Service  Company  and 
NIPSCO  Energy  Services,  Inc.,  75  FERC 
161,213  (1996).  IWSCO  Energy 
Services,  Inc.  and  Alpena  Power 
Company  have  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  December  15, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  NIPSCO  Energy  Services,  Inc. 

(Docket  No.  ER97-764-0001 

Take  notice  that  on  December  11, 
1996,  NIPSCO  Energy  Services,  Inc., 
tendered  for  filing  an  executed  Power 
Sales  Enabling  Agreement  between 
NIPSCO  Energy  Services,  Inc.  and  The 
Power  Company  of  America. 

Under  the  Power  Sales  Enabling 
Agreement,  NIPSCO  Energy  Services, 
Inc.  may  sell  power  and  energy  to  The 
Power  Company  of  America  pursuant  to 
the  Power  Sales  Tariff  filed  by  NIPSCO 
Energy  Services,  Inc.  in  Docket  No. 
ER96-1431-000  and  allowed  to  become 
effective  by  the  Commission  on  May  29, 
1996,  as  NIPSCO  Energy  Services,  Inc. 
FERC  Rate  Schedule  1.  Northern 
Indiana  Public  Service  Company  and 
NIPSCO  Energy  Services,  Inc.,  75  FERC 
1  61,213  (1996).  NIPSCO  Energy 
Services,  Inc.  and  The  Power  Company 
of  America  have  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  December  15, 
1996. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor, 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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9.  Revelation  Energy  Resources  Corp. 
(Docket  No.  ER97-765-0001 

Take  notice  that  on  December  11, 

1996,  Revelation  Energy  Resources 
Corporation  (RER),  tendered  for  filing 
pursuant  to  Rule  205  of  the 
Commission’s  Rules  of  Practice  and 
Procedure  an  Application  for  Blanket 
Approvals,  Waivers  and  Order 
Approving  Rate  Schedule,  requesting 
authorization  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer.  RER  ^o  requests  certain 
authorizations,  waiver  of  certain 
regulations,  and  an  order  accepting  its 
proposed  FERC  Electric  Rate  Schedule 
No.  1,  which  provides  for  the  sale  of 
electric  energy  and/or  capacity  at 
negotiated  rates. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Illinois  Light  Company 
[Docket  No.  ER97-766-000] 

Take  notice  that  on  December  11, 
1996,  Central  Illinois  Light  Company 
(CILCO),  300  Liberty  Street,  Peoria, 
Illinois  61602,  tendered  for  filing  with 
the  Commission  a  substitute  Index  of 
Point-to-Point  Transmission  Service 
Customers  imder  its  Open  Access 
Transmission  Tariff  and  service 
agreements  for  four  new  ciistomers. 

CILCO  requested  an  effective  date  of 
IDecember  4, 1996. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  January  3, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Hoffinann-La  Roche  Inc. 

[Docket  No.  QF80-20-001) 

On  December  16, 1996,  Hoffnann-La 
Roche  Inc.  tendered  for  filing  a 
suralement  to  its  filing  in  this  docket. 

Inis  supplement  pertains  to  the 
technical  aspects  of  the  facility.  No 
determination  has  been  made  that  these 
submittals  constitute  a  complete  filing. 

Comment  date:  January  16, 1997,  in 
accordemce  with  StandaM  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission’s  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  Alksuch  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  b^ome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Lois  D.  Cashell, 

Secretaiy. 

[FR  Doc.  96-33115  Filed  12-27-96;  8:45  am) 
BH-UNG  CODE  S717-ei-P 


[Project  No.  11163-000  Maine/New 
Hampshire] 

Consolidated  Hydro  Maine,  Inc.;  Notice 
of  Availability  of  Environmental 
Assessment 

December  23, 1996. 

In  accordance  with  the  National 
Environmental  Poficy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  a  new  license  for  the 
^uth  Berwick  Hydroelectric  Project, 
located  on  the  Salmon  Falls  River  in  the 
towns  of  South  Berwick,  Maine  and 
Rollinsford,  New  Hampshire  and  has 
prepared  a  final  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA,  the  Commission’s  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  existing  project  and  heis  concluded 
that  approval  of  the  project,  with 
appropriate  environmental  protection  or 
enhancement  measures,  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
hiiman  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Pubhc  Reference  Branch, 
Room  2A,  of  the  Commission’s  offices  at 
888  First  Street  NE.,  Washington,  DC 
20426. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33048  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  6717-01-M 


[Project  Nob.  2551 -004-MI  and  2579-010- 
IN] 

Indiana  Michigan  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

December  23, 1996. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission’s  (Commission’s) 
regulations,  18  CFR  Part  380  (Order  No. 


486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
appUcations  for  new  license  for  two 
existing  licensed  hydropower  projects 
on  the  St.  Joseph  River  owned  and 
operated  by  the  Indiana  Michigan  Power 
Company:  the  Buchanan  Project,  J«Io. 
2551,  located  in  Berrien  County, 
Michigan;  and  the  Twin  Branch  Project, 
No.  2579,  located  in  St.  Joseph  County, 
Indiana.  Subsequently,  the 
Commission’s  staff  prepared  one 
Environmental  Assessment  (EA)  that 
discusses  the  relicensing  of  the  two 
projects. 

In  the  EA,  staff  evaluates  the  potential 
environmental  impacts  that  would 
result  from  the  continued  operation  of 
the  projects.  Staff  concludes  that 
relicensing  the  projects  with  appropriate 
enhancement  measures  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quafity  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  and  Files 
Maintenance  Branch,  Room  2A,  of  the 
Commission’s  offices  at  888  First  Street 
NE.,  Washington,  DC  20426. 

For  further  information,  please 
contact  Jim  Haimes  Environmental 
Coordinator,  at  (202)  219-2780. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  96-33047  Filed  12-27-96;  8:45  am) 
BILLING  CODE  S717-01-M 


Notice  of  Minor  New  License 

December  24, 1996. 

Take  notice  that  the  following 
hydroelectric  application  has  b^n  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Minor  New 
License. 

b.  Project  bfo.:  2032-001. 

c.  Dated  filed:  September  25, 1996. 

d.  Applicant:  Lower  Valley  Power  & 
Light,  Inc. 

e.  Name  of  Project:  Strawberry. 

/.  Location:  On  the  Strawberry  Creek, 
in  Lincoln  Coimty,  Wyoming. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Winston  G. 
Allred,  Lower  Valley  Power  &  Light, 

Inc.,  345  North  Washington  Street,  P.O. 
Box  188,  Ofton,  WY  83110,  (307)  886- 
3175. 

j.  FERC  Contact:  Hector  M.  Perez, 
(202)  219-2843. 

j.  Deadline  for  filing  interventions  and 
protests:  March.  4, 1997. 

k.  Status  of  Environmental  Analysis: 
This  application  is  not  ready  for 
environmental  analysis  at  this  time — see 
attached  paragraph  E. 
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l.  Brief  Description  ofProject:The 
project  consists  of:  (1)  A  22-foot-high, 
110-foot-long  reinfon^  concrete 
gravity  dam  with  a  24-foot-lon^  right 
abutment,  a  40-foot-long  overflow 
spillway  with  a  crest  elevation  of  7,020 
feet  NGVD,  a  16-foot-long  intake  sluice 
section,  and  a  30-foot-long  left 
abutment;  (2)  a  reservoir  with  a  surface 
area  of  2.8  acres  at  normal  pool 
elevation  of  7,021  feet;  (3)  an  11,300- 
foot-long,  36-inch-diameter  steel 
penstock;  (4)  a  powerhouse  with  three 
tiirbine-generator  units  with  a  total 
installed  capacity  of  1,500  kilowatts;  (5) 
a  substation;  and  (6)  other 
appurtenances. 

m.  This  notice  also  consists  of  the 
following  standard  paragraph:  Bl,  and 
E. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rides  of  Practice 
and  Procedure,  18  CFR  385.210, 

385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission’s  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

E.  Fimig  and  Service  of  Responsive 
Documents — ^The  application  is  not 
ready  for  environmental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  re^y  for 
environmental  analysis,  the ' 
Commission  will  notify  all  persons  on 
the  service  list  and  afiected  resource 
agencies  and  Indian  tribes.  If  any  person 
wishes  to  be  placed  on  the  service  list, 
a  motion  to  intervene  must  be  filed  by 
the  specified  deadline  date  herein  for 
such  motions.  All  resource  agencies  and 
Indian  tribes  that  have  officii 
responsibilities  that  may  be  afiected  by 
the  issues  addressed  in  this  proceeding, 
and  persons  on  the  service  list  will  be 
able  to  file  comments,  terms  and 
conditions,  and  prescriptions  within  60 
days  of  the  date  the  Commission  issues 
a  notification  letter  that  the  application 
is  ready  for  an  environmental  analysis. 
All  reply  comments  must  be  filed  with 
the  Commission  Mdthin  105  days  firom 
the  date  of  that  letter. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  “PROTEST”  or 
“MOTION  TO  INTERVENE;”  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 


responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission’s  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  ad^ss.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  96-33189  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6672-2] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Lead- 
based  Paint  Abatement  and  Repair 
Maintenance  Study  in  Baltimore 

agency:  Environmenteil  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  Lead- 
Based  Paint  Abatement  and  Repair 
Maintenance  Study  in  Baltimore  (EPA 
ICR  No.  1603.03,  OMB  Control  No. 
2070-0123).  The  ICR  describes  the 
nature  qf  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  January  29, 1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1603.03. 

SUPPLEMENTARY  INFORMATION: 

Title:  Lead-Based  Paint  Abatement 
and  Repair  Maintenance  Study  in 
Baltimore  (EPA  ICR  No.1603.03,  OMB 
Control  No.  2070-0123)  expiring  1/31/ 
97.  This  is  a  reqilest  for  an  extension  of 
a  currently  approved  collection. 


Abstract:  The  EPA  is  sponsoring  a 
study  of  private  households  in 
Baltimore,  Maryland  to  investigate  lead- 
based  paint  abatement  practices.  Low- 
cost  practical  repair  and  maintenance 
approaches  to  the  problem  of  lead-based 
paint  and  lead-contaminated  dust  in 
U.S.  Housing  will  also  be  examined. 

From  each  study  household  EPA  is 
periodically  collecting  both 
environmental  and  biological  samples 
as  well  as  questionnaire  data  over  a 
three-year  period.  EPA  is  collecting 
samples  of  interior  surface  dust,  exterior 
soil,  and  drinking  water  firom  study 
dwellings  for  lead  analysis,  as  well  as 
collecting  blood  for  lead  analysis  fi'can 
children  living  in  such  dwellings.  A 
structured  questionnaire  is  being  used 
to  collect  relevant  data  on  occupational, 
behavioral,  and  housing  characteristics 
that  can  influence  lead  exposure. 

EPA  will  use  this  study  to  evaluate 
low-cost  lead  abatement  strategies.  The 
study  findings  will  be  used  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  in  preparing  a 
report  to  Congress.  The  Centers  for 
Disease  Control  (CDC)  will  use  the  study 
findings  to  provide  guidance  to  state 
and  local  childhood  lead  poisoning 
prevention  programs.  The  final  report 
may  be  used  directly  by  state  and  local 
agencies,  private  property  owners,  and 
managers  of  public  and  Indian  homing 
to  decide  on  cost-efiective  methods  of 
addressing  lead  poisoning  and  lead 
abatement  concerns. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA’s  regulations  are  listed 
in  40  CFR  Part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  Notice 
required  imder  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  12, 1996  (FR  48152);  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  6.5  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  .financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
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requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Households. 

Estimated  Number  of  Respondents: 
105. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Annual  Hour  Burden: 
683  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $20,941. 

Send  comments  on  the  Agency’s  need 
for  this  information,  the  accuracy  of  the 
provided  biuden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burdep,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.1603.03  and 
OMB  Control  No.  2070-0123  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460; 
and 

Office  of  Information  and  Regulatory 
Afiairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  December  24, 1996. 

Stephen  T.  Vineski, 

Acting  Director,  Regulatory  Information 
Division. 

(FR  Doc.  96-33139  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  6560-60-P 


IFRL-5672-11 

Science  Advisory  Board;  Notification 
of  Pubiic  Advisory  Cktmmittee 
Meetings;  January  1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92—463, 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Documents  that  are  the  subject  of 
SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office. 
Public  drafts  of  SAB  reports  are 
available  to  the  Agency  and  the  public 
from  the  SAB  office.  Details  on 
availability  are  noted  below. 

1.  Executive  Committee  (EC) 

The  Science  Advisory  Board’s  (SAB’s) 
Executive  Conunittee  (EC)  will  conduct 


a  public  meeting  on  Wednesday  and 
Thursday,  ]auu6uy  15-16, 1997.  The 
meeting  will  convene  at  8:30  am  in  the 
Administrator’s  Conference  Room 
1103 — ^West  Tower  of  the  U.S. 
Environmental  Protection  Agency 
Headquarters  Building  at  401  M  Street 
SW,  Washington,  DC  20460,  and 
adjourn  no  later  than  5:30  pm  each  day. 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  from  its 
committees  and  subcommittees 
concerning  their  recent  and  planned 
activities.  As  part  of  these  updates, 
some  connnittees  will  present  draft 
reports  for  Executive  Committee  review 
and  approval.  Expected  drafts  include: 

(a)  Disinfection  Byproducts  Research 
Plan  Review  Report  (Drinking  Water 
Conunittee);  and  (b)  Marsh  Management 
Report  (Ecological  Processes  and  Effects 
Committee) 

The  Post-Report  Activities 
Subconunittee,  appointed  by  the  Chair 
following  the  last  meeting,  will  present 
reconunendations  to  guide  SAB 
members’  behavior  as  it  relates  to 
discussing  SAB  reports  once  they  have 
been  transmitted  to  the  Administrator. 

Other  items  cxurrently  on  the  agenda 
include  the  following: 

(a)  Discussions  with  Agency  officials: 
(1)  Ms.  Jeanie  Nelson,  Counsel  to  the 
Administrator,  subject:  Impact  of  the 
SAB’s  Beyond  the  Horizon  Report  on 
EPA  programs;  and  (2)  Dr.  Penny 
Feimer-Msp,  subject:  Activities  of  the 
Food  Quahty  Protection  Act  Advisory 
Committee,  and  Activities  of  the 
Advisory  Committee  on  Endocrine 
Disrupters. 

(b)  A  Consultation  on  the  assessment 
of  Peer  Review  at  EPA. 

(c)  On  Wednesday  afternoon,  a  subset 
of  the  Executive  Committee  will 
function  as  a  “Lookout  Panel”  by 
meeting  with  leaders  of  the  Agency’s 
Office  of  Pesticides  Program  to  consider 
different  20-year  scentirios  of  the  futme. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  the  meeting  or 
who  wishes  to  submit  comments  should 
contact  Dr.  Donald  G.  Barnes, 

Designated  Federal  Official  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  EPA,  Washington,  E)C 
20460,  phone  (202)-260-4126;  fax 
(202)-260-9232;  or  via  Email  at: 
BARNES.DON@FPAMAIL.EPA.GOV. 
Copies  of  the  draft  meeting  agenda  and 
available  draft  reports  listed  above  can 
be  obtained  fi’om  Ms.  Priscilla  Tillery- 
Gadson  at  the  above  phone  and  fax 
niunbers  or  via  the  Internet  at: 

TILLE- 

RY.PRISCILLA@EPAMAIL.EPA.GOV. 


2.  Integrated  Risk  Project:  Risk 
Reduction  Options  Subcommittee 
(RROS) 

The  Risk  Reduction  Options 
Subcommittee  (RROS)  of  the  Science 
Advisory  Board’s  (SAB)  Integrated  Risk 
Project  (IRP)  will  meet  Thursday  and 
Friday,  January  16-17, 1997.  Through 
the  coxirtesy  of  the  School  of  Public 
Pohcy  the  meeting  will  be  held  in  Press 
Room  A  (conference  room)  and 
Skyboxes  21,  22  and  23  (breakout 
rooms)  in  the  Bill  Moore  Student 
Success  Center,  Georgia  Institute  of 
Technology,  Atlanta  GA.  The  meeting 
will  begin  at  8:30  am  Thursday  and  end 
by  5:00  pm  Friday. 

The  Student  Success  Center  is  located 
between  the  stadium  and  Tech  Tower 
just  north  of  North  Avenue,  off  the  main 
entrance  to  Georgia  Tech.  To  reach  the 
Success  Center  firom  North  Avenue,  go 
up  the  stairs  immediately  before  the 
pedestrian  overpass  on  North  Avenue. 

To  reach  the  Student  Success  Center 
horn  MARTA  (the  subway),  get  off  at  the 
North  Avenue  stop,  and  walk  west  on 
North  Avenue  until  you  reach  the 
pedestrian  overpass  (just  before  the 
main  entrance  to  Tech),  go  up  the  stairs. 
The  Student  Success  Center  is  the  first 
building  on  the  right  after  crossing  the 
lawn  at  the  top  of  the  stairs.  It  is 
attached  to  the  stadium,  to  the  west  of 
the  Wardlaw  Center. 

PURPOSE  OF  THE  MEETING:  The  main 
purpose  of  the  meeting  is  to  discuss  emd 
test  a  draft  methodology  for  developing 
risk  reduction  options  for 
environmental  problems.  The 
Subcommittee’s  activities  are  part  of  an 
SAB  project  to  update  the  1990  SAB 
report,*Reducing  Risk:  Setting  Priorities 
and  Strategies  for  Enviroiunental 
Protection.  In  a  letter  dated  October  25, 
1995,  to  Dr.  Matanoski,  Chair  of  the  SAB 
Executive  Committee,  Deputy 
Administrator  Fred  Hansen  (barged  the 
SAB  to:  (a)  Develop  an  updated  ranking 
of  the  relative  risk  of  different 
environmental  problems  based  upon 
explicit  scientific  criteria;  (b)  provide  an 
assessment  of  techniques  and  criteria 
that  could  be  used  to  discriminate 
among  emerging  environmental  risks 
and  identify  those  that  merit  serious, 
near-term  Agency  attention;  (c)  assess 
the  potential  for  risk  reduction  and 
propose  alternative  technical  risk 
reduction  strategies  for  the 
environmental  problems  identified;  and 

(d)  identify  the  imcertainties  and  data 
quahty  issues  associated  with  the 
relative  rankings.  The  project  is  being 
co&ducted  by  several  SAB  panels, 
including  RROS,  working  at  the 
direction  of  an  ad  hoc  Steering 
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Committee  established  by  the  Executive 
Committee. 

FURTHER  information:  An  agenda  and  a 
roster  can  be  obtained  from  the 
Subcommittee  Secretary,  Mrs.  Dorothy 
Clark,  tel.  (202)  260-8414,  fax  (202) 
260-7118,  or  ^ail 
ClARK.DOROTHY@EPAMAIL.EPA.GOV. 
Members  of  the  pubUc  desiring 
additional  information  about  the 
meeting  should  contact  Mrs.  Kathleen 
Conway,  Designated  Federal  Official, 
Risk  R^uction  Options  Subcommittee, 
Science  Advisory  Board  (1400),  U.S. 
EPA,  401  M  Street,  SW,  Washington,  DC 
20460;  telephone/voice  mail  at  (202) 
260-2558;  fax  at  (202)  260-7118;  or  via 
Email  at 
CONW- 

AY.KATHLEEN@EPAMAIL.EPA.GOV. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  to  the 
Committee  must  contact  Mrs.  Conway 
in  writing  (by  letter  or  by  ftix — see 
previously  stated  information)  no  later 
than  12  noon  Eastern  Time,  Wednesday, 
January  8, 1997  in  order  to  be  included 
on  the  Agenda.  Public  comments  will  be 
limited  to  five  minutes  per  speaker  or 
organization.  The  request  should 
identify  the  name  of  the  individual  who 
will  make  the  presentation,  the 
organization  (if  any)  they  will  represent, 
any  requirements  for  audio  visual 
equipment  (e.g.,  overhead  projector, 
35mm  projector,  chalkboard,  etc),  and  at 
least  35  copies  of  an  outline  of  the 
issues  to  be  addressed  or  the 
presentation  itself. 

3.  Multi-Agency  Radiation  Survey  and 
Site  Investigation  Manual  (MARSSIM) 
Review  Subcommittee  (MARSSIMRS)  of 
the  Radiation  Advisory  Committee 
(RAC) 

The  Multi-Agency  Radiation  Survey 
and  Site  Investigation  Manual 
(MARSSIM)  Review  Subcommittee 
(MARSSIMRS)  of  the  Science  Advisory 
Board’s  (SAB’s)  Radiation  Advisory 
Committee  (RAC),  will  review  the 
technical  basis  of  the  draft  Multi- 
Agency  Radiation  Survey  and  Site 
Investigation  Manual  (MARSSIM),  dated 
December  1996  in  a  public  meeting  on 
Wednesday,  January  22  and  Thvusday, 
January  23, 1997.  The  meeting  will 
begin  at  9:00  am  on  Wednesday,  January 
22, 1997  and  end  no  later  than  5:00  pm 
Thursday,  January  23, 1996.  On  the 
morning  of  the  fi^  and  second  day  of 
the  meeting,  Wednesday,  January  22, 
1997  and  Thursday,  January  23, 1997, 
the  MARSSIMRS  will  meet  in  South 
Conference  Room  No.  4  from  9:00  am. 
to  12:00  noon  at  the  U.S.  Environmental 
Protection  Agency  Headquarters 
Building,  401  M  Street,  SW, 


Washington,  D.C.  20460.  On  the 
afternoon  of  each  day  January  22  and 
23, 1996,  from  1:00  pm  to  5:00  pm,  the 
MARSSIMRS  Workgroups  will  meet  in 
“break-out”  sessions  for  each  of  three 
MARSSIMRS  workgroups  in  South 
Conference  Room  Numbers  8, 10,  and 
12,  and  may  also  utilize  the  Science 
Advisory  Board  Conference  Room  2103 
in  Waterside  Mall,  depending  on  space 
needs  at  that  time.  Workgroup  No.  1 
will  deal  with  Integration  Issues, 
Workgroup  No.  2  will  deal  with 
Monitoring,  and  Workgroup  No.  3  will 
deal  with  Statistics.  The  Subcommittee 
previously  met  on  July  31  and  August 
1, 1996  (See  Federal  Register  Vol.  61, 

No.  123,  Tuesday,  June  25, 1996,  pages 
32796-32798)  to  plan  for  the  upcoming 
review. 

The  charge  to  the  Subcommittee  is  as 
follows:  (a)  Is  the  overall  approach  to 
the  planning,  data  acquisition,  data 
assessment,  and  data  interpretation  as 
described  in  the  MARSSIM  technically 
acceptable?  (b)  Are  the  methods  and 
assumptions  for  demonstrating 
compliance  with  a  dose-  or  risk-based 
regulation  technically  acceptable? 

Are  the  hypothesis  and  statistical  tests 
and  their  method  of  application 
appropriate? 

The  draft  document  being  reviewed 
by  the  MARSSIMRS  at  this  meeting  is 
the  draft  MARSSIM  Manual,  dated 
December  1996.  Copies  of  this  draft 
document  are  available  from  the 
originating  EPA  office  (see  below)  and 
are  not  available  finm  the  SAB  Office. 
The  EPA  docximent  number  is  EPA  402- 
R-96-018.  A  limited  supply  of  single 
copies  of  this  document  will  be 
available  at  no  cost  at  the  meeting  on 
January  22  and  23, 1997.  This  dociunent 
will  also  be  available  via  the  INTERNET 
at  http://www.epa.gov/  radiation/ 
cleanup  around  mid-December.  This 
EPA  document  will  also  be  available 
from  the  National  Technical  Information 
Service  (NTIS)  in  this  same  time-frame 
(mid-December)  for  a  fee.  The  NTIS 
document  number  is  NTIS-PB97- 
117659.  The  NTIS  sales  desk  is  open 
between  8:30  am  and  5:00  pm  Eastern 
Time,  Monday  through  Friday  at  (703) 
487—4650.  For  the  hearing  impair^,  call 
(703)  487-4639.  For  RUSH  service 
(which  entails  an  additional  fee),  call  1- 
800-NTIS.  Fax  orders  can  be  sent  to 
(703)  321-8547,  To  order  by  mail,  send 
orders  to:  NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  The  backgroimd 
documents  that  support  this  review,  as 
well  as  the  draft  MARSSIM,  dated 
December  1996  (EPA  draft  document 
number  EPA  402-R-96-018;  also 
referred  to  as  NUREG-1575))  will  be 
available  in  the  Agency’s  Air  and 
Radiation  Docket  around  mid- 


December.  Please  address  written 
inquiries  as  follows:  USEPA,  Attn:  Air 
and  Radiation  Docket,  Mail  Stop  6102, 
Air  Docket  No.  A-96— 44,  Room  M1500, 
First  Floor,  Waterside  Mall,  401  M 
Street,  SW,  Weishington,  DC  20460.  The 
docket  may  be  inspected  from  8:00  am 
to  4:00  pm,  Monday  through  Friday, 
excluding  Federal  holidays,  in  Room 
M1500.  A  reasonable  fee  may  be 
charged  for  copies  of  docket  materials. 
Inquiries  regarding  access  to  the  public 
information  docket  should  be  directed 
to  Mr.  Mark  Doehnert,  ORIA  Staff  at 
/(202)  233-9386.  To  discuss  technical 
aspects  of  the  draft  document  or  any 
supporting  or  background  information, 
please  contact  Mr.  Doehnert,  Radiation 
Protection  Division  (6603J),  Office  of 
Radiation  and  Indoor  Air  (ORIA),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
tel.  (202)  233-9386;  FAX  (202)  233- 
9650;  Email  at 
DOEHNE- 

RT.MARK@EPAMAIL.EPA.GOV. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  this 
meeting  must  contact  Mrs.  Diana  L. 
Pozun  in  writing  (via  fax  or  letter).  Staff 
Secretary,  in  writing  via  fax  (202)  260- 
7118  or  Email 

POZUN.DIANA@EPAMAIL.EPA.GOV) 
no  later  than  noon.  Eastern  Time  on 
Wednesday,  January  15, 1997,  in  order 
to  have  time  reserved  on  the  agenda.  For 
a  copy  of  the  proposed  agenda,  please 
contact  Ms.  Pozun  at  the  numbers  given 
above.  For  questions  regarding  technical 
issues  to  be  discussed,  please  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Official,  Science  Advisory 
Board  (1400),  US  EPA,  401  M  Street, 

SW,  Washington  DC  20460,  by 
telephone  at  (202)  260-2560,  fax  at  (202) 
260-7118,  or  via  the  Email  at: 
KOOYOOMJI- 

AN.JACK@EPAMAIL.EPA.GOV. 

4.  Radiation  Advisory  Committee  (RAC) 

The  Radiation  Advisory  Committee 
(RAC)  of  the  Science  Advisory  Board 
(SAB)  will  conduct  a  planning, 
coordination  and  review  meeting  on 
Friday,  January  24, 1997  from  9:00  a.m. 
and  ending  no  later  than  3:00  p.m.  that 
day.  The  RAC  last  met  on  July  31  & 
August  1, 1996  (See  Federal  Register 
Vol.  61,  No.  123,  Tuesday,  Jvme  25, 

1996,  pages  32796-32798).  The  meeting 
will  take  place  at  the  Washington 
Information  Center  Conference  Room 
No.  17.  If  additional  space  is  needed, 
the  RAC  may  also  utilize  the  Science 
Advisory  Board  Conference  Room  2103 
at  the  U.S,  Environmental  Protection 
Agency  Headquarters  Building,  401  M 
Street,  SW,  Washington,  D.C.  20460. 
Additional  space  needs  will  be 
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determined  at  the  time  of  the  meeting. 
Expected  topics  include  the  following: 
an  update  on  the  recently  initiated 
MAKSIM  review;  discussions  on  the 
Office  of  Radiation  and  Indoor  Air 
(ORIA)  efforts  to  revise  the  NORM 
(Naturally-Occurring  Radioactive 
Material)  Draft  Scoping  Document;  an 
update  on  the  status  of  the  Biological 
Effects  of  Ionizing  Radiation  (BEIR)  VI 
study  and  the  scoping  study  for  BEIR 
VII,  a  briefing  on  the  conclusions  of  the 
National  Academy  of  Science  review  of 
the  risk  of  Electro-Magnetic  Fields 
(EMF),  and  continued  discussion  bn 
ORIA’s  radon  activities.  Other  topics 
will  be  reviewed  as  time  permits. 

To  discuss  technical  aspects  of  the 
ORIA  projects,  or  any  supporting  or 
backgroimd  information,  please  contact 
Mr.  Brian  Littleton,  (6601 J),  Office  of 
Radiation  and  Indoor  Air  (ORIA),  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  D.C.  20460, 
tel.  (202)  233-9216;  fax  (202)  233-9651; 
or  Email: 

UTTLETON.BRIAN- 
@EP  AMAIL.EPA.GOV. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  at  this 
meeting  must  contact  Mrs.  Diana  L. 
Pozim,  Staff  Secretary,  in  writing  (via 
fax  or  letter)  fax  (202)  260-7118  or 
Email 

POZUN.DLVNA@EPAMAIL.EPA.GOV) 
no  later  than  noon  eastern  time 
Wednesday,  January  15, 1997,  in  order 
to  have  time  reserved  on  the  agenda.  For 
a  copy  of  the  proposed  agenda,  please 
contact  Ms.  Pozun  at  the  numbers  given 
above.  For  questions  regarding  technical 
issues  to  be  discussed,  please  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Feder^  Official,  Science  Advisory 
Board  (1400),  US  EPA,  401  M  Street, 
SW,  Washington  DC  20460,  tel.  (202) 
260-2560,  fax  (202)  260-7118,  or  via 
Email  at: 

KOOYOOMJI- 

AN.JACK@EPAMAIL.EPA.GOV. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

The  Science  Advisory  Board  expects 
that  public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  In  general,  for  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  five 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  comments 
(at  least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiently  prior  to  a 
meeting  date  (usually  one  week  before 
the  meeting),  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee;  comments  received  too 
close  to  the  meeting  date  will  normally 


be  provided  to  the  committee  at  its 
meeting.  Written  comments  may  be 
provided  to  the  relevant  committee  or 
subcommittee  up  until  the  time  of  the 
meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  in  The 
FY1996  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street,  SW, 
Washington,  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  HTTP://WWW.EPA/ 
SCIENCEl/. 

Dated:  December  23, 1996. 

Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 

(FR  Doc.  96-33141  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  6560-6(M> 


[FRL-5671-8] 

Release  of  Volume  1,  Framework  for 
Risk'Management  Decision-Making — 
January  29, 1997 — Risk  Assessment 
and  Risk  Management 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  established  as  an 
Advisory  Committee  imder  Section  303 
of  the  Clean  Air  Act  Amendments  of 
1990,  will  release  Volume  1,  Framework 
for  Risk-Management  Decision-Making, 
of  its  two  voliune  final  report  on  January 
29.  It  is  anticipated  that  Volume  2  will 
be  released  at  the  end  of  February.  A 
public  meeting  will  be  held  on  January 
29, 1997;  however,  the  exact  location 
and  time  has  yet  to  be  determined. 
Another  Federal  Register  notice  will  be 
issued  with  that  information.  If  you  are 
interested  in  participating  and  miss  the 
time  and  location  notification  in  the 
second  Federal  Register,  please  fax  a 
note  to  202-233-9540  with  your  name 
and  fax  number  so  we  can  fax  you  the 
information  directly. 

If  you  are  imable  to  attend,  but  wish 
to  receive  a  copy  of  the  final  report, 
either  fax  your  request  to  202-233— 
9540,  mail  your  request  to  the 
Commission  on  Risk  Assessment  and 
Risk  Management,  529  14th  Street  NW, 
Room  452,  Washington,  DC  20045,  or 
obtain  via  the  internet  at  http:// 
www.riskworld.com.  Be  sure  to  indicate 
your  complete  mailing  address  and  a 
phone  number  where  you  can  be 
reached.  If  you  have  already  requested 
a  copy  of  the  draft  report,  it  is  not 


necessary  to  send  another  request. 
Everyone  who  requested  a  draft  report 
will  be  sent  Volume  1  immediately 
following  the  public  meeting  and 
Volume  2  when  it  becomes  available. 

If  you  need  additional  information, 
please  call  202-233-9537.  The  report 
will  not  be  available  prior  to  January  29, 
1997. 

Dated:  December  19, 1996. 

Gail  Chamley, 

Executive  Director,  Commission  on  Risk 
Assessment  and  Risk  Management. 

IFR  Doc.  96-33140  Filed  12-27-96;  8:45  am] 
BILLMO  CODE  65a0-60-M 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

President’s  Committee  of  Advisors  on 
Science  and  Technology;  Meeting 

action:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  a 
meeting  of  the  President’s  Committee  of 
Advisors  on  Science  and  Technology 
(PCAST),  and  describes  the  functions  of 
the  Committee.  Notice  of  this  meeting  is 
required  imder  the  Federal  Advisory 
Committee  Act. 

DATES  AND  PLACE:  January  15, 1997. 
NASA  Headqueirters,  Program  Review 
Center  (PRC),  Ninth  Floor,  Room  9H40, 
300  E.  Street,  S.W.,  Washington,  D.C, 
20546-0001. 

TYPE  OF  MEETING:  Open. 

PROPOSED  SCHEDULE  AND  AGENDA:  The 
PCAST  will  meet  in  an  open  session 
during  the  morning  of  Wednesday, 
January  15, 1997,  b^inning  at 
approximately  9:30  a.m.  The  meeting 
will  focus  on  concluding  the  1996 
PCAST  panel  activities  as  well  as  on 
current  activities  of  the  Office  of 
Science  and  Technology  Policy  (OSTP) 
and  the  National  Science  and 
Technology  Council  (NSTC).  This 
session  will  end  at  approximately  12:00 
Noon. 

The  morning  session  may  be 
interrupted  for  the  PCAST  to  gather  at 
the  White  House  to  be  introduced  to  the 
President  and/or  Vice  President  of  the 
United  States. 

FOR  FURTHER  INFORMATION:  For 
information  regarding  time,  place,  and 
agenda,  please  call  Jeanie  Hall  at  (202) 
456-6100  prior  to  3:00  p.m.  on  Friday, 
January  10, 1997.  Other  questions  may 
be  directed  to  Angela  Phillips  Diaz, 
Execurive  Secretary  for  PCAST,  or 
Andrea  Razzaghi,  Acting  Policy  Analyst 
for  PCAST,  at  (202)  456-6100.  Please 
note  that  public  seating  for  this  meeting 
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is  limited,  and  is  available  on  a  first- 
come,  first-served  basis. 

SUPPLEMENTARY  INFORMATION:  The 
President’s  Committee  of  Advisors  on 
Science  and  Technology  was 
established  on  November  23, 1993,  by 
Executive  Order  12882,  as  amended, 
and  continued  through  September  30, 
1997,  by  Executive  Order  12974.  The 
purpose  of  PCAST  is  to  advise  the 
President  on  matters  of  national 
importance  that  have  significant  science 
and  technology  content,  and  to  assist 
the  President’s  National  Science  and 
Technology  Council  in  securing  private 
sector  participation  in  its  activities.  The 
Committee  members  are  distinguished 
individuals  appointed  by  the  President 
fitjm  non-Federal  sectors.  The  PCAST  is 
co-chaired  by  John  H.  Gibbons, 
Assistant  to  the  President  for  Science 
and  Technology,  and  by  John  Young, 
former  President  and  CEO  of  Hewlett- 
Packard  Company. 

Dated:  December  20, 1996. 

Barbara  Ann  Ferguson. 

Assistant  Director  for  Budget  and 
Administration  Office  of  Science  and 
Technology  Policy. 

[FR  Doc.  96-33043  Filed  12-24-96;  10:36 
am] 

BILLING  CODE  317IM>1-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary  , 

Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  201-200063-15 

Title:  NYSA-ILA  Tonnage 
Assessment  Agreement 

Parties:  New  York  Shipping 
Association  International  Longshoremen 
Association 

Synopsis:  The  proposed  amendment 
reduces  certain  tonnage  assessment 
rates  in  the  Port  of  New  York  and  New 
Jersey, 

By  order  of  the  Federal  Maritime 
Commission. 


Dated:  December  23, 1996. 

Joseph  C.  Polking, 

Secretary. 

(FR  Doc.  96-33071  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  S730-01-M 

Request  for  Additional  Information 

Agreement  No.:  202-007540-069 
Title:  United  States  Atlantic  and  Gulf/ 
Southeastern  Caribbean  Agreement 
Parties: 

Crowley  American  Transport,  Inc. 

NPR,  Inc.,  d/hlaJ  Navieras 
Sea-Land  Service  Inc. 

Caribbean  General  Maritime,  Ltd. 

King  Ocean  Service 
Seaboard  Marine,  Ltd. 

Tecmarine  Lines,  Inc. 

Tropical  Shipping  and  Construction 
Co.,  Ltd. 

Synopsis:  Notice  is  hereby  given  that  the 
Federal  Maritime  Commission 
pursuant  to  section  6(d)  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 

§  1705,  has  requested  additional 
information  firom  the  parties  to  the 
Agreement  in  order  to  complete  the 
statutory  review  of  Agreement  No. 
202-007540-069  as  required  by  the 
1984  Act.  This  action  extends  the 
review  period  as  provided  in  section 
6(c)  the  Act. 

By  order  of  the  Federal  Maritime 
Commission 

Dated:  December  23, 1996. 

Joseph  C  Policing,  ' 

Secretary. 

[FR  Doc.  96-33070  Filed  12-27-96;  8:45  am] 
BILLINQ  CODE  ETSO-OI-M 

FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 

ACTION:  Notice. 

Background 

On  Jime  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Fteduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  imder 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond  , 


to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instrument  will  be 
placed  into  OMB’s  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment.  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
redbmmendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  Federal 
Reserve’s  functions;  including  whether 
the  information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  or 
agency  form  number,  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
'  from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

'A  copy  of  the  comments  may  also  be 
submitted  to  the  C^dB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Afiairs, 
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Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  T.  Maahs,  Supervisory  Financial 
Analyst  (202-872-4935)  or  Tina 
Robertson,  Supervisory  Financial 
Analyst  (202-452-2949).  A  copy  of  the 
proposed  form,  the  Paperwork 
Reduction  Act  Submission  (OMB  83-1), 
supporting  statement,  and  other 
dociunents  that  will  be  placed  into 
OMB’s  public  docket  files  once 
approv^  may  be  requested  fi'om  the 
agency  clearance  officer,  whose  name 
appears  below.Mary  M.  McLaughlin, 
Chief,  Financial  Reports  Section  (202- 
452-3829),  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 

DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
Dorothea  Thompson  (202-452-3544), 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
SUPPLEMENTARY  INFORMATION: 

GENERAL  INFORMATION 

Under  the  Bank  Holding  Company 
Act  of  1956,  as  amended,  the  Board  is 
responsible  for  the  supervision  and 
regulation  of  all  bank  holding 
companies.  The  FR  Y-9  and  ra  Y-11 
series  of  reports  historically  have  been, 
and  continue  to  be,  the  primary  source 
of  financial  information  on  ba^ 
holding  companies  and  their 
nonbaj^ng  activities  between  on-site 
inspections.  Financial  information,  as 
well  as  ratios  developed  from  these 
reports,  are  used  to  detect  emerging 
financial  problems,  to  review 
performance  for  pre-inspection  analysis, 
to  evaluate  bank  holding  company 
mergers  and  acquisitions,  and  to  analyze 
a  holding  company’s  overall  financial 
condition  and  performance  as  peirt  of 
the  Federal  Reserve  System’s  overall 
supervisory  responsibilities. 

Proposal  to  approve  under  OMB 
delegated  authority  the  revision  of  the 
following  reports: 

1.  Report  title:  Consolidated  Financial 
Statements  for  Bank  Holding  Companies 
Agency  form  number.  FR  Y-9C 
OMB  control  number.  7100-0128 
Frequency.  Quarterly 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  188,682 
Estimated  average  hours  per  response: 
Range  from  5  to  1,250  hours 
Number  of  respondents:  1,389 
Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  reporting  information,  in  whole 


or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Data  reported  on  the  FR  Y-9C, 

Schedule  HC-H,  Column  A,  requiring 
information  on  “assets  peist  due  30 
through  89  days  and  still  accruing’’  and 
memoranda  item  2  are  confidential 
pvursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)(8). 

The  FR  Y-9C  consolidated  financial 
statements  are  currently  filed  by  top-tier 
bank  holding  companies  with  total 
consolidated  assets  of  $150  million  or 
more  and  by  lower-tier  bank  holding 
companies  that  have  total  consolidated 
assets  of  $1  billion  or  more.  In  addition, 
all  multibank  bank  holding  companies 
with  debt  outstanding  to  the  general 
public  or  engaged  in  certain  nonbank 
activities,  regardless  of  size,  must  file 
the  FR  Y-9C.  The  following  bank 
holding  companies  are  exempt  from 
fifing  the  FR  Y-9C,  unless  the  Board 
specifically  requires  an  exempt 
company  to  file  the  report:  be^  holding 
companies  that  are  subsidiaries  of 
another  bank  holding  company  and 
have  total  consolidated  assets  of  less 
than  $1  billion;  bank  holding  companies 
that  have  been  granted  a  hardship 
exemption  by  the  Board  imder  section 
4(d)  of  the  Bank  Holding  Company  Act; 
and  foreign  banking  organizations  as 
defined  by  section  211.23(b)  of 
Regulation  K. 

The  report  includes  a  balance  sheet, 
income  statement,  and  statement  of 
changes  in  equity  capital  with 
supporting  s(^edules  providing 
information  on  secvirities,  loans,  risk- 
based  capital,  deposits,  average 
balances,  off-balance  sheet  activities, 
past  due  loans,  and  loan  charge-offs  and 
recoveries. 

The  Federal  Reserve  proposes 
revisions  to  the  FR  Y-9C  that  would  be 
effective  with  the  March  31, 1997, 
reporting  date.  Most  of  the  proposed 
new  items  are  needed  to  maintain 
consistency  with  comparable  items 
recently  proposed  or  previously  added 
to  the  commercial  bank  Reports  of 
Condition  and  Income  (Call  Report). 

The  proposed  revisions  to  the  FR  Y-9C 
consist  of  combining  or  eliminating 
several  fine  items,  revising  the  reporting 
for  assets  sold  with  recourse, 
implementing  Financial  Accoxmting 
Standards  Board  Statement  Number 
125,  Accoimting  for  Transfers  and 
Servicing  of  Financial  Assets  and 
Extinguishments  of  Liabilities,  for 
reporting  transfers  and  servicing  of 
financial  assets,  and  adding  the 
reporting  of  credit  derivative 
instruments.  The  result  of  these 
revisions  would  be  a  net  reduction  of 


fifteen  reporting  items  on. the  FR  Y-9C. 
The  proposed  revisions  do  not  include 
Call  Report  changes  that  were  proposed 
by  the  Federal  Financial  Institutions 
Examination  Coimcil  to  improve  the 
monitoring  of  interest  rate  risk 
exposures. 

The  Federal  Reserve  is  attempting  to 
minimize  reporting  burden  by  making 
appropriate  reporting  revisions  in  a 
manner  consistent  with  the  Call  Report 
and  effective  with  the  same  reporting 
period.  In  addition,  revisions  and 
clarifications  to  existing  instructions 
would  be  incorporated  into  this  report. 

2.  Report  title:  Parent  Company  Only 
Financial  Statements  for  Large  Bank 
Holding  Companies 
Agency  form  number.  FR  Y-9LP 
OMB  control  number.  7100-0128 
Frequency.  Quarterly 
Reporters:  Bank  holffing  companies 
Annual  reporting  hours:  30,819 
Estimated  average  hours  per  response: 
Range  from  2.0  to  13.5  hoiirs 
Number  of  respondents:  1,716 
Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  frnm  each 
bank  holding  company  that  files  the  FR 
Y-9C.  In  addition,  for  tiered  bank 
holding  companies,  a  separate  FR  Y-9LP 
must  be  filed  for  each  lower  tier  bank 
holding  company  if  the  top  tier  bank 
holding  company  files  the  FR  Y-9C.  The 
following  ba^  holding  companies  are 
exempt  from  fifing  the  FR  Y-9LP,  unless 
the  Board  specifically  requires  an 
exempt  company  to  file  the  report:  bank 
holding  companies  that  have  been 
granted  a  hardship  exemption  by  the 
Board  imder  section  4(d)  of  the  Bank 
Holding  Company  Act;  and  foreign 
banking  organizations  as  defined  by 
section  211.23(b)  of  Regulation  K. 

The  Federal  Reserve  proposes  minor 
revisions  to  the  FR  Y-9LP  to  maintain 
consistency  with  the  revisions  proposed 
to  the  FR  Y-9C,  and  would  be  effective 
with  the  March  31, 1997,  reporting  date. 

3,  Report  title:  Parent  Company  Only 
Financial  Statements  for  Small  Bank 
Holding  Companies 
Agency  form  number.  FR  Y-9SP 
OMB  control  number.  7100-0128 
Frequency.  Semiannual 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  32,295 
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Estimated  average  hours  per  response: 
Range  from  1.5  to  6.0  hours 
Number  of  respondents:  4,306 
Small  businesses  are  affected. 

General  description  of  report  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  information  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed  by  one- 
bank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  an  a  semiaimual  basis.  This 
report,  an  abbreviated  version  of  the 
more  extensive  FR  Y-9LP,  is  designed  to 
obtain  basic  balance  sheet  and  income 
statement  information,  information  on 
intercompany  transactions,  and  data  for 
capital  adequacy  evaluation. 

The  Federal  Reserve  proposes  minor 
revisions  to  the  FR  Y-9SP  to  maintain 
consistency  with  the  revisions  proposed 
to  the  FR  Y-9C,  and  w6uld  be  effective 
with  the  June  30, 1997,  reporting  date. 

4.  Report  title:  Quarterly  Financial 
Statements  of  Nonbank  Subsidiaries  of 
Bank  Holding  Companies 
Agency  form  number.  FR  Y-llQ 
OMB  control  number.  7100-0244 
Frequency.  Quarterly 
Reporters:  Book  holding  companies 
Annual  reporting  hours:  6,845 
Estimated  average  hours  per  response: 
Range  frrom  3.0  to  8.0  hours 
Number  of  respondents:  276 
Small  businesses  are  affected. 

General  description  of  report:  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  most  of  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  report  information,  in 
whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form.  FR  Y-llQ,  memorandum  item  7.a, 
“loans  and  leases  past  due  30  through 
89  days”  and  FR  Y-llQ,  memorandum 
item  7.d,  “loans  and  leases  restructured 
and  included  in  past  due  and 
nonaccruai  loans”  are  confidential 
pursuant  to  Section  (b)(8)  of  the 
Freedom  of  Information  Act  5  U.S.C. 
552(b)f8). 

The  FR  Y-llQ  is  filed  quarterly  by  the 
top  tier  bank  holding  companies  for 
each  nonbank  subsidiary  of  a  bank 
holding  company  with  total 
consolidated  assets  of  $150  million  or 
more  in  which  the  nonbank  subsidiary 
has  total  assets  of  5  percent  or  more  of 
the  top-tier  bank  holding  company’s 
consolidated  Tier  1  capital,  or  where  the 


nonbank  subsidiary’s  total  operating 
revenue  equals  5  percent  or  more  of  the 
top-tier  bank  holding  company’s 
consolidated  total  operating  revenue. 

The  report  consists  of  a  balance  sheet, 
income  statement,  off-balance-sheet 
items,  information  on  changes  in  equity 
capital,  and  a  memoranda  section. 

The  Federal  Reserve  proposes  minor 
revisions  to  the  FR  Y-llQ  to  maintain 
consistency  with  the  revisions  proposed 
to  the  FR  Y-9C,  and  would  be  effective 
with  the  March  31, 1997,  reporting  date. 

5.  Report  title:  Annual  Financial 
Statements  of  Nonbank  Subsidiaries 
Agency  form  number.  FR  Y-llI 
OMB  control  number.  7100-0244 
Frequency.  Annual 
Reporters:  Bank  holding  companies 
Annual  reporting  hours:  6,560 
Estimated  average  hours  per  response: 
Range  frem  .4  to  8.0  hours 
Number  of  respondents:  2,050 
Small  businesses  are  affected. 

General  description  of  report  The 
information  collection  is  mandatory  12 
U.S.C.  1844(b)  and  (c)  and  12  CFR 
225.5(b).  Confidential  treatment  is  not 
routinely  given  to  the  data  in  these 
reports.  However,  confidential  treatment 
for  the  report  information,  in  whole  or 
in  part,  can  be  requested  in  accordance 
with  the  instructions  to  the  form.  FR  Y- 
lll.  Schedule  A,  item  7.a,  “loans  and 
leases  past  due  30  through  89  days”  and 
FR  Y-llI,  Schedule  A,  item  7.d,  “loans 
and  leases  restructured  and  included  in 
past  due  and  nonaccrual  loans”  are 
confidential  pursuant  to  Section  (b)(8) 
of  the  Freedom  of  Information  Act  5 
U.S.C.  552(b)(8). 

The  FR  Y-llI  is  filed  annually  by  the 
top  tier  bank  holding  companies  for 
each  of  their  nonbank  subsidiaries  that 
are  not  required  to  file  a  quarterly  FR  Y- 
llQ.  The  FR  Y-llI  report  consists  of 
similar  balance  sheet,  income  statement, 
off-balance-sheet,  and  change  in  equity 
capital  information  that  is  included  on 
the  FR  Y-llQ.  In  addition,  the  FR  Y-llI 
also  includes  a  loan  schedule  to  be 
submitted  only  by  respondents  engaged 
in  credit  extending  activities. 

The  Federal  Reserve  proposes  minor 
revisions  to  the  FR  Y-llI  to  maintain 
consistency  with  the  revisions  proposed 
to  the  FR  Y-9C,  and  would  be  effective 
with  the  December  31, 1997,  reporting 
date. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  24, 1996. 

William  W.  WUes, 

Secretary  of  the  Board. 

IFR  Doc.  96-33161  Filed  12-27-96;  8:45aml 

BILUNQ  CODE  «210-01-F 


Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACnON:  Notice 

Background 

On  Jtme  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  under  the  Paperwork 
Reduction  Act,  as  per  5  CFR  1320.16,  to 
approve  of  and  assign  OMB  control 
numbers  to  collection  of  information 
requests  and  requirements  conducted  or 
sponsored  by  the  Board  imder 
conditions  set  forth  in  5  CFR  1320 
Appendix  A.l.  The  Federal  Reserve  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number.  Board-approved  collections  of 
information  will  be  incorporated  into 
the  official  OMB  inventory  of  currently 
approved  collections  of  information.  A 
copy  of  the  OMB  83-1  and  supporting 
statement  and  the  approved  collection 
of  information  instruments  will  be 
placed  into  OMB’s  public  docket  files. 
The  following  information  collections, 
which  are  being  handled  under  this 
delegated  authority,  have  received 
initial  Board  approval  and  are  hereby 
published  for  comment  At  the  end  of 
the  comment  period,  the  proposed 
information  collection,  along  with  an 
analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  imder  OMB  delegated 
authority.  Comments  are  invited  on  the 
following; 

a.  Whether  the  proposed  collections 
of  information  are  necessary  for  the 
proper  performance  of  the  Federal 
Reserve’s  functions;  including  whether 
the  information  has  practical  utility; 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the 
proposed  information  collections, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of 
information  collections  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1997. 
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ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  (or 
agency  form  number),  should  be 
addressed  to  William  W.  Wiles, 

Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between  . 
9:00  a:m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Himt,  Office  of 
Information  and  Regulatory  Afrairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  forms  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (OMB  83-1),  supporting 
statement,  and  other  doucments  that 
will  be  placed  into  OMB’s  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  McLaughlin,  Chief,  Financial 
Reports  Section  (202-452-3829), 

Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommimications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  E)C  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  reports: 

1.  Report  title:  Weekly  Report  of 
Eurodollar  Liabilities  Held  by  Selected 
U.S.  Addressees  at  Foreign  Offices  of 
U.S.  Banks 

Agency  form  number.  FR  2050 
OMB  control  number.  7100-0068 
Frequency.  Weekly 

Reporters:  Large  foreign  branches  and  - 
banking  subsidiaries  of  U.S.  banks 
Annual  reporting  hours:  2,860 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  54  branches,  1 
subsidiary 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  voluntary  (12 
U.S.C.  248(a)(2),  353  et  seq.,  461,  602, 
and  625)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 


Abstract.  This  report  collects  data  on 
overnight  and  term  Eurodollars  held  by 
certain  U.S.  residents  in  selected  foreign 
branches  and  subsidiaries  of  U.S. 
commercial  banks  and  Edge  and 
agreement  corporations.  The  data  are 
used  for  the  construction  of  the 
Eurodollar  component  of  the  monetary 
aggregates  and  for  analysis  of  banks’ 
liability  management  practices. 

Under  the  proposed  revisions  the 
reporting  threshold  would  be  raised 
from  a  weekly  average  of  $200  million 
to  $350  million  in  Eurodollar  liabilities. 
Additions  and  deletions  to  the  reporting 
panel  would  be  made  only  annually. 

The  munber  of  data  items  collected 
would  be  reduced  from  4  to  2.  As  a 
result  of  the  redefinition  of  the  M2 
monetary  aggregate  in  February  1996, 
the  overnight  Eurodollar  component  of 
M2  was  moved  to  the  non-M2 
component  of  M3,  where  the  term 
component  currently  is  included.  .Since 
the  separation  of  the  two  nonnegotiable 
Eurodolllar  items  (overnight  and  term) 
is  no  longer  necessary,  they  would  be 
combined  into  a  single  item,  and  the 
memorandiun  item  would  be  dropped 
firom  the  report. 

The  revised  report  would  be 
implemented  as  of  the  reporting  week 
ending  Monday,  March  31. 1997. 

2.  Report  title:  Quarterly  Report  of 
Assets  and  Liabilities  of  Large  Foreign 
Offices  of  U.S.  Banks 
Agency  form  number.  FR  2502q 
OMB  control  number.  7100-0079 
Frequency.  Quarterly 
Reporters:  Large  foreign  branches  and 
banking  subsiffiaries  of  U.S.  banks 
Annual  reporting  hours:  7,266 
Estimated  average  hours  per  response: 
3.5 

Number  of  respondents:  483  branches, 

36  subsidiaries 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatorv  (12 
U.S.C.  248(a)(2),  353  et  seq.,  461,  602, 
and  625)  and  is  given  confidential 
treatment  (5  U.S.C.  552(b)(4)). 

Abstract  This  report  colics  assets 
and  liability  information  from  foreign 
branches  and  subsidiaries  of  U.S. 
commercial  banks  and  Edge  tmd 
agreement  corporafions.  A  separate 
schedule  collects  information  on 
Eurodollar  liabilities  payable  to  certain 
U.S.  addressees.  The  data  are  used  in 
the  construction  of  the  monetary 
aggregates  and  to  monitor  flows  of  funds 
between  banks  and  their  branches.  The 
data  also  are  combined  with  data  from 
other  sources  to  develop  a  profile  of  the 
total  exposure  of  U.S.  banks  to 
individual  countries.  Together  with  data 
from  the  Department  of  die  Treasury, 
the  FR  2502q  provides  information  that 


the  Bank  for  International  Settlements 
compiles  from  all  G-10  countries  on 
intemadonal  banking  market 
developments.  In  addition,  data  from 
the  FR  2502q  are  used  by  the 
Department  of  Commerce  to  estimate 
the  capital  accounts  portions  of  the 
balance  of  payments. 

Under  the  proposed  revisions,  the 
reporting  threshold  for  branches  would 
be  raised  from  $150  million  to  $500 
million  in  total  assets.  The  number  of 
data  items  collected  on  the  Eurodollar 
schedule  would  be  reduced  from  three 
to  one,  and  updates  and  clarifications 
would  be  made  to  the  reporting  form 
and  instructions. 

The  revised  report  would  be 
implemented  on  the  March  31, 1997,  as- 
of  date. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  24, 1996 
William  W.  Wiles, 

Secretary  of  the  Board. 

(FR  Doc.  96-33162  Filed  12-27-96;  8:45AM1 
BH.UNQ  CODE  6210-01-f 


Agency  information  Coiiection 
Activities:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 


Background 

On  June  15, 1984,  the  Office  of 
Management  and  Budget  (OMB) 
delegated  to  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board)  its 
approval  authority  imder  the  Paperwork 
Reduction  Act  of  1995,  as  per  5  CFR 
1320.16,  to  approve  of  and  assign  OMB 
control  numbers  to  collection  of 
information  requests  and  requirements 
conducted  or  sponsored  by  ffie  Board 
under  conditions  set  forth  in  5  CFR 
1320  Appendix  A.l.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1, 

1995,  unless  it  displays  a  currently  valid 
OMB  control  number.  Board-approved 
collections  of  information  will  be 
incorporated  into  the  official  OMB 
inventory  “of  currently  approved 
collections  of  information.  A  copy  of  the 
OMB  83-1  and  supporting  statement  and 
the  approved  collection  of  information 
instrument  will  be  placed  into  OMB’s 
public  docket  files.  The  following 
information  collection,  which  is  being 
handled  under  this  delegated  authority, 
has  received  initial  Board  approval  and 
is  hereby  published  for  comment.  At  the 
end  of  the  comment  period,  the 
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proposed  information  collection,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  be 
submitted  to  the  Board  for  final 
approval  under  0MB  delegated 
authority.  Comments  are  invited  on  the 
foUdwing: 

a.  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper . 
performance  of  the  Federal  Reserve’s 
functions;  including  whether  the 
information  has  practical  utility; - 

b.  The  accuracy  of  the  Federal 
Reserve’s  estimate  of  the  burden  of  the  ^ 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  biirden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

OATES:  Comments  must  be  submitted  on 
or  before  February  28, 1997. 

ADDRESSES:  Comments,  which  should 
refer  to  the  OMB  control  number  (or 
Agency  form  niunber  in  the  case  of  a 
new  information  collection  that  has  not 
yet  been  assigned  an  OMB  number), 
should  be  addressed  to  William  W. 

Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  DC  20551,  or 
delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
■*  the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
fiom  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  Board:  Alexander  T.  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  form  and 
instructions,  the  Paperworic  Reduction 
Act  Submission  (OMB  83-I)>  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB’s  public  docket 
files  once  approved  may  be  requested 
fiom  the  agency  clearance  officer,  whose 
name  appears  l^low. 

Mary  M.  McLaughlin,  Federal  Reserve 
Board  Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 


Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Dorothea 
Thompson  (202-452-3544),  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551. 

Proposal  to  approve  under  OMB 
delegated  authority  the  extension,  with 
revision,  of  the  following  report: 

1.  Report  title:  Application  for 
Employment  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (“Application”) 

Agency  form  number.  I^  28 
OMB  control  number.  7100-0181 
Frequency,  on  occasion 
Reporters:  applicants  for  employment 
with  the  Board 

Aimual  reporting  hours:  8,500 
Estimated  average  hours  per  response: 
1.0 

Number  of  respondents:  8,500 
Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  or  retain  a  benefit  (12  U.S.C.  244 
and  248(1))  and  is  given  confidential 
treatment  imder  the  Privacy  Act  (5 
U.S.C.  552(a))  and  the  Freedom  of 
Information  Act  (5  U.S.C-  552(b)(2)  and 
b(6)). 

Abstract  The  Federal  Reserve  Board 
proposes  to  extend  the  Application, 
with  revisions,  for  three  years.  'The 
purpose  of  the  Application  is  to  collect 
information  to  determine  the 
qualifications,  suitability,  and 
availability  of  applicants  for 
employment  with  the  Board.  'The 
Application  asks  about  education, 
training,  employment,  and  other 
information  covering  the  period  since 
the  Applicant  left  high  school. 

The  proposed  revisions  include 
substantively  revising  several  items. 
There  are  no  proposed  deletions.  The 
Board  further  proposes  revising  text  to 
comply  with  current  law,  to  reflect 
changes  in  societal  language 
preferences,  and  to  reflect  changes  in 
the  Board’s  Rules  Regarding  Equal 
Opportunity. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  24, 1996 
WiUiamW.  Wiles, 

Secretary  of  the  Board. 

IFR  Doc.  96-33163  Filed  12-27-96;  8:45aml 
BILLING  CODE  SZIO-OI-F 


[Docket  No.  R-0841] 

Revenue  Limit  on  Bank-ineiigibie 
Activitiee  of  Subsidiaries  of  Bank 
Holding  Companies  Engaged  in 
Underwriting  and  Dealing  in  Securities 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 


action:  Notice. 

SUMMARY:  The  Board  is  increasing  fiom 
10  percent  to  25  percent  the  amount  of 
total  revenue  that  a  nonbank  subsidiary 
of  a  bank  holding  company  (a  so-called 
section  20  subsidiary)  may  derive  fiom 
underwriting  and  dealing  in  securities 
that  a  member  bank  may  not  imderwrite 
or  deal  in.  The  ibvenue  limit  is  designed 
to  ensure  that  a  section  20  subsidiary 
will  not  be  engaged  principally  in 
underwriting  and  dealing  in  such 
securities  in  violation  of  section  20  of 
the  Glass-Steagall  Act.  Based  on  its 
experience  supervising  these 
subsidiaries  and  developments  in  the 
securities  markets  since  the  revenue 
limitation  was  adopted  in  1987,  the 
Board  has  concluded  that  a  company 
earning  25  percent  or  less  of  its  revenue 
fiom  underwriting  and  dealing  would 
not  be  engaged  principally  in  that 
activity  for  purposes  of  section  20. 
EFFECTIVE  DATE:  March  6, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  A.  Baer,  Managing  Senior 
Counsel  (202/452-3236),  Tt^omas  M. 
Corsi,  Senior  Attorney  (202/452-3275), 
Legal  Division;  Michael  J.  Schoenfeld, 
Senior  Securities  Regulation  Analyst 
(202/452-2781),  Division  of  Banking 
Supervision  and  Regulation,  Board  of 
Govemo.rs  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
(TDD),  Dorothea  Thompson  (202/452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  20  of  the  Glass-Steagall  Act 
provides  that  a  member  bank  of  the 
Federal  Reserve  System  may  not  be 
affiliated  with  a  company  that  is 
“engaged  principally”  in  underwriting 
and  dealing  in  securities.  ^  In  1987,  the 
Board  first  interpreted  that  phrase  to 
allow  bank  affiliates  to  engage  in 
underwriting  and  dealing  in  bank- 
ineligible  securities — ^that  is,  those 
securities  that  a  member  bank  would 
not  be  permitted  to  imderwrite  or  deal 
in — ^when  the  Board  approved 
applications  by  three  bank  holding 
companies  to  underwrite  and  deal  in 
commercial  paper,  mimicipal  revenue 
bonds,  mortgage-backed  securities,  and 
consumer-receivable-related  securities 
(hereafter,  “tier-one  securities”).  *  In 


’  12  U.S.C.  377. 

2  Citicorp,  /J’.  Morgan  6-  Co.,  and  Bankers  Trust 
New  York  Corp.,  73  Federal  Reserve  Bulletin  473 
(1987)  (hereafter.  1987  Order),  affd.  Securities 
Industry  Ass’n  v.  Board  of  Governors,  839  F.2d  47, 
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1989,  the  Board  allowed  five  bank 
holding  companies  to  imderwrite  and 
deal  in  all  debt  and  equity  securities 
(hereafter,  “tier-two  secmrities”).  ^ 

Currenlly,  forty-one  subsidiaries  of 
bank  holding  companies  are  authorized 
to  engage  in  underwriting  and  dealing 
activities  that  are  not  authorized  for  a 
member  bank.  Fifteen  of  these  so-called 
section  20  subsidiaries  have  authority  to 
underwrite  and  deal  in  tier-one 
securities  pursuant  to  the  1987  Order. 
Pursuant  to  the  1989  Order,  twenty- 
three  section  20  subsidiaries  have 
authority  to  underwrite  and  deal  in  all 
tier-two  securities,  and  three  may 
underwrite  and  deal  in  all  debt 
securities. 

The  Board  has  established  a  revenue 
test  to  determine  whether  a  company  is 
“engaged  principally”  in  imderwriting 
and  dealing  for  purposes  of  section  20. 
The  revenue  test  provides  that  a  section 
20  subsidiary  'may  not  derive  more  than 
10  percent  of  its  total  revenue  firom 
underwriting  and  dealing  in  bank- 
ineligible  securities.  The  Board  arrived 
at  this  revenue  test  through  a  series  of 
interpretive  steps,  in  a  series  of  orders. 

The  Board  interpreted  the  meaning  of 
“engaged  principally”  in  its  1987  order 
allowing  Bankers  Trust  New  York 
Corporation  to  engage  in  private 
placement  of  commercial  paper. 

Having  satisfied  itself  that  the  “engaged 
principally”  language  of  section  20  must 
allow  some  level  of  underwriting  and 
dealing,  ®  the  Board  was  required  to 
choose  between  two  alternative 
meanings  of  “principal.”  The  first 
meanings  of  “principal,”  advocated  by 
the  applicant,  included  definitions  such 
as  “chief,”  “main,”  or  “largest,”  and 
translated  into  allowing  underwriting 
and  dealing  to  constitute  up  to  50 
percent  of  the  section  20  subsidiary's 
business  or,  alternatively,  to  constitute 
anything  other  than  its  largest  business 
(collectively,  the  “largest  activity 
interpretation”).  The  second  meaning 
included  definitions  such  as  “primary,” 
“substantial,”  "leading,”  “important,” 
or  “outstanding”  and  translated  into  a 


66  (2d  Cir.),  cert,  denied.  486  U.S.  1059  (1988) 
(hereafter,  Citicorp);  Chemical  New  York  Corp., 
Chase  Manhattan  Corp.,  Bankers  Trust  New  York 
Corp.,  Citicorp,  Manufacturers  Hanover  Corp.,  and 
Security  Pacific  Corp.,  73  Federal  Reserve  Bulletin 
731  (1987)  (approving  underwriting  and  dealing  in 
consumer-receivable-related  securities,  after  having 
deferred  decision  for  60  days  in  its  1987  Order). 

^J.P.  Morgan  Sr  Co.,  The  Chase  Manhattan  Corp., 
Bankers  Trust  New  York  Corp.,  Citicorp,  and 
Security  Pacific  Corp.,  75  Federal  Reserve  Bulletin 
192  (1989)  (hereafter  1989  Order),  affd.  Securities 
Industries  Ass’n  v.  Board  of  Governors,  900  F.2d 
360  (D.C.  Cir.  1990)  (hereafter,  SIA  II). 

*  Bankers  Trust  New  York  Corporation,  73 
Federal  Reser\’e  Bulletin  138  (1987)  (hereafter. 
Bankers  Trust). 

^Bankers  Trust  order  at  141;  1987  Order  at  474. 


Stricter  limitation  on  underwriting  and 
dealing — ^that  is,  allowing  underwriting 
and  dealing  subject  to  a  limit  somewhat 
lower  than  49  percent  of  the  applicants’ 
business.  ^  Based  on  the  purposes  and 
legislative  history  of  Glass-Steagall  Act, 
the  Board  chose  the  latter 
interpretation.  ^ 

The  Board  further  foimd  in  the 
Bankers  Trust  order  that  the  best 
measure  of  the  imderwriting  and 
dealing  activity  for  purposes  of  section 
20  was  the  gross  revenue  derived  from 
that  activity.  ®  The  Bankers  Trust  order 
found  that  a  company  deriving  less  than 
five  percent  of  revenue  would  be  in 
compliance  with  section  20,  but  did  not 
attempt  to  identify  the  maximum 
percentage  of  revenue  permitted  by  the 
statute. 

Finally,  in  its  1987  Order,  the  Board 
translated  its  interpretation  of  “engaged 
principally”  into  a  quantitative  limit  on 
the  amount  of  gross  revenue  that  could 
permissibly  be  derived  from 
underwriting  and  dealing.  The  Board 
found  that  underwriting  and  dealing  in 
bank-ineligible  securities  would  not  be 
a  “substantial”  activity  for  a  section  20 
subsidiary  if  the  gross  revenue  derived 
from  that  activity  did  not  exceed  5  to  10 
percent  of  the  total  gross  revenue  of  the 
subsidiary.  ®  As  a  prudential  matter,  the 
Board  initially  limited  ineligible 
revenue  to  5  percent  of  total  revenue  in 
order  to  gain  experience  in  supervising 
such  subsidiaries.  In  1989,  the  Board 
allowed  section  20  subsidiaries  to 
increase  their  underwriting  and  dealing 
revenue  to  10  percent  of  total  revenue. 

No  changes  were  made  to  the  revenue 
test  in  subsequent  orders  until,  in 
January  1993,  the  Board  allowed  section 


^Bankers  Trust  order  at  140-42;  see  also  1987 
Order  at  477-78,  482-83. 

^  Bankers  Trust  order  at  142. 

■  Bankers  Trust  order  at  145;  1987  Order  at  483- 
485.  In  terms  of  what  revenue  to  consider,  the 
Board  ruled  that  securities  that  a  member  bank  was 
authorized  to  underwrite  under  section  16  of  the 
Glass-Steagall  Act  (for  example,  U.S.  govenunent 
securities)  were  not  covered  by  the  prohibition  of 
section  20;  accordingly,  the  Board  decided  that 
revenue  derived  &om  underwriting  and  dealing  in 
such  securities  should  not  count  as  underwriting 
and  dealing  for  purposes  of  section  20.  Rather,  only 
revenue  earned  on  “ineligible  securities” — those 
that  a  member  bank  could  not  underwrite  or  deal 
in — ^was  counted  toward  the  section  20  limit.  1987 
Order  at  478;  Citicorp,  839  F.2d  at  62. 

The  Board  also  established  a  test  based  on  tbe 
company’s  share  of  the  market  in  a  particular 
security,  but  this  market  share  test  was 
subsequently  struck  down  by  the  Second  Circuit. 
The  court  of  appeals  held  that  “by  using  the  term 
‘engaged  principally.’  Qtngress  indicated  that  its 
principal  anxiety  was  aver  the  perceived  risk  to 
bank  solvency  resulting  horn  their  over¬ 
involvement  in  securities  activity.  A  market  share 
limitation  simply  does  not  further  reduce  this 
congressional  worry.”  Citicorp,  839  F.2d  at  68. 

9 1987  Order  at  485. 

10  75FR  751  (1989). 


20  subsidiaries  to  use  an  alternative 
revenue  test  that  was  indexed  to  - 
accoimt  for  changes  in  interest  rates 
since  1989.  The  Board  found  that 
historically  unusual  changes  in  the  level 
and  structure  of  interest  rates  had 
distorted  the  revenue  test  as  a  measure 
of  the  relative  importance  of  ineligible 
securities  activity  in  a  manner  that  was 
not  anticipated  when  the  10  percent 
limit  was  adopted  in  1989.  In  particular, 
the  Board  found  that  because  bank-  ' 
eligible  securities  (such  as  U.S. 
government  securities)  tended  to  be 
shorter  term  than  ineligible  securities, 
an  increase  in  the  steepness  of  the  yield 
curve  had  cau^d  the  revenue  earned  by 
at  least  some  section  20  subsidiaries 
firom  holding  eligible  securities  to 
decline  in  relation  to  ineligible  revenue, 
even  as  the  relative  proportion  of 
eligible  and  ineligible  securities 
activities  being  conducted  by  these 
subsidiaries  remained  unchanged. 

Five  section  20  subsidiaries  are 
currently  operating  under  this  indexed 
test;  use  of  the  test  has  not  been  more 
widespread  because  the  systems 
necessary  to  administer  it  are  expensive 
and  complicated. 

n.  Proposed  Change  to  Revenue  Limit 

tDn  July  31, 1996,  the  Board  proposed 
to  maintain  the  revenue  measure  but 
increase  the  revenue  limit  from  10 
percent  of  total  revenue  to  25  percent. 
The  Board  based  this  proposed  increase 
on  the  experience  it  has  gained  through 
supervision  of  the  section  20 
subsidiaries  over  a  nine-year  period. 

The  Board  stated  its  belief  that  the 
limitation  of  10  percent  of  total  revenue 
it  adopted  in  1987,  without  benefit  of 
this  experience,  had  unduly  restricted 
the  underwriting  and  dealing  activity  of 
section  20  subsidiaries.  The  Board  noted 
that  changes  in  the  product  mix  that 
section  20  subsidiaries  are  permitted  to 
^  offer  and  developments  in  the  securities 
markets  had  affected  the  relationship 
between  revenue  and  activity  since 
1987. 


”  Order  Approving  Modifications  to  the  Section 
20  Orders,  79  Federal  Reserve  Bulletin  226  (1993) 
(hereafter,  1993  Modification  Order). 

^^1993  Modification  Order  at  228.  Under  the 
indexed  revenue  test,  current  interest  and  dividend 
revenue  from  eligible  and  ineligible  activities  for 
each  quarter  are  increased  or  decrea^d  by  an 
adjustment  factor  provided  by  the  Board.  The 
adjustment  factors,  which  are  calculated  for 
securities  of  varying  durations,  represent  the  ratio 
of  interest  rates  on  Treasury  securities  in  the  most 
recent  quarter  to  those  in  September  1989.  Section 
2Q  subsidiaries  may  use  the  adjustment  factors  to 
“index”  actual  interest  and  dividend  revenue  based 
upon  the  average  duration  of  their  eligible  and 
ineligible  securities  portfolios. 

>9  61  FR  40643  (August  5, 1996). 
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m.  General  Summary  of  Comments 

The  Board  received  42  piiblic 
comments:  26  from  banks,  bank  holding 
companies  and  their  trade  groups;  three 
from  securities  firms  and  one  of  their 
trade  groups;  and  the  remainder  from 
members  of  Congress,  a  community 
group,  a  think  taj^,  the  Conference  of 
State  Bank  Supervisors,  and 
individuals.  Thirty-foiu’  commenters 
favored  the  proposal,  and  eight 
opposed.  The  banking  industry 
conunents  generally  supported  the 
proposal,  and  the  securities  industry 
comments  generally  opposed.  The 
remaining  comments  were  mixed. 

Several  banking  industry  commenters 
asked  the  Board  to  raise  the  revenue 
limit  higher  than  25  percent,  generally 
to  49  percent.  Several  banking  indust^ 
commenters  also  asked  the  Board  to 
supplement  the  revenue  test  with  an 
asset-based  test  or  a  sales  volume  test. 

The  sectuities  industry  commenters 
argued  that  comprehensive  reform  of  the 
financial  services  industry  is  necessary 
and  can  be  accomplished  only  through 
legislative  action.  The  Securities 
Industry  Association  (SIA)  expressed 
concern  that  if  the  Board  were  to 
increase  the  revenue  limit  to  25  percent, 
banks  and  bank  affiliates  would  have 
Uttle  or  no  incentive  to  support  a 
financial  services  modernization  bill, 
because  they  would  have  received  by 
rule  much  of  the  relief  they  would  have 
sought  in  legislation,  i'*  Securities 
industry  commenters  etlso  argued  that 
securities,  insurance,  and  other 
financial  services  firms  would  be  placed 
at  a  competitive  disadvantage  with 
banks. 

Several  commenters  opposed  the 
increase  in  the  limits  on  the  groimds 
that  the  Board  had  previously  rejected 
in  its  1987  Order  any  percentage  limit 
greater  than  10  percent.  Commenters 
dso  stated  that  a  level  of  ineligible 
securities  activity  giving  rise  to  25 
percent  of  revenue  must  be  considered 
“substantial”  and  therefore  to  constitute 
being  principally  engaged  in  that 
activity. 

The  SIA  argued  that  a  25  percent  limit 
as  a  measure  of  “substantial”  was 
inconsistent  with  other  laws  that 
establish  presumptions  on  a  percentage 
basis,  including  the  Bank  Holding 
Company  Act  and  regulations  of  the 
Board  and  the  other  banking  agencies. 
The  SIA  also  argued  that  raising  the 
revenue  limit  to  25  percent  could  well 
render  section  20  meaningless  by 


Seven  members  of  the  SIA  wrote  separately  to 
dissent  from  its  vievrs.  The  commenters  noted  that 
the  association  had  recently  supported  other,  non- 
comprehensive  legislative  reform  of  financial 
services  i^ulation. 


permitting  affiliations  between  member 
banks  and  the  largest  investment  banks 
in  the  country,  and  would  thus  be 
contrary  to  the  intent  of  Congress  in 
enacting  the  Glass-Steagall  Act  to 
divorce  commercial  and  investment 
banking. 

A  community  group  argued  that 
allowing  bank  holding  companies  to 
expand  further  into  securities 
imderwriting  without  increased  scrutiny 
imder  the  Community  Reinvestment  Act 
would  result  in  further  neglect  by  banks 
and  bank  holding  companies  of  the 
credit  needs  of  low-  and  moderate- 
income  neighborhoods  and  households 
and  small  businesses.  The  commenter 
argued  that  banks  affiliated  with  section 
20  subsidiaries  have  closed  branches 
and  reduced  services  to  the  public,  and 
therefore  that  the  operation  of  section  20 
subsidiaries  has  had  adverse  effects  on 
the  public.  The  commenter  argued  that 
one  of  the  problems  that  Congress  meant 
.  to  address  with  the  Glass-Steagall  Act 
was  the  diversion  of  financial  resources 
in  the  banking  system  to  the  securities 
markets — a  diversion  that  allowed  and 
encouraged  speculation  in  the  securities 
markets  and  removed  such  funds  frt)m 
use  in  the  retail  banking  business. 
Finally,  the  commenter  argued  that 
allowing  expanded  securities 
underwriting  and  dealing  could 
undermine  confidence  in  U.S.  banks 
diuing  declines  in  the  securities 
markets. 

The  Board  received  five  comment 
letters  from  members  of  Congress.  Four 
Representatives  supported  the  Board’s 
proposal,  and  one  opposed  it. 

IV.  Final  Order 

A.  Introduction 

Interpreting  section  20  is  a  difficult 
task.  The  language  of  the  statute  is 
“intrinsically  ambiguous,” and 
further  inquiry  into  the  legislative 
history  is  ^erefcne  necessary  to 
interpret  it.  As  the  Board  noted  in  its 
1987  Order,  this  inquiry  “requires 
application  of  a  statute  adopted  over  50 
years  ago  in  very  different 
circiunstances  to  a  financial  services 
marketplace  that  technology  and  other 
competitive  forces  have  altered  in  a 
manner  and  to  an  extent  never 
envisioned  by  the  enacting  Congress.” 
Furthermore,  although  the  general 
purpose  of  the  Glass-Steagall  Act  was  to 
divorce  commercial  and  investment 
banking,  the  express  language  of  section 


CitKorp,  839  F.2d  at  63;  cf.  Board  of  Governors 
V.  Agnew,  329  U.S.  441,  446  (1947)  (the  related  term 
“primarily  engaged”  is  susceptible  to  a  range  of 
"accepted  and  conunon  meanings”). 

'•1987  Order  at  475. 


20  clearly  allows  some  level  of 
investment  hanking  for  bank  affiliates. 

Although  a  few  commenters  criticized 
the  Board  for  preempting  the  Congress 
by  reviewing  its  section  20  orders,  the 
Board  has  in  fact  delayed  a  review  of  its 
section  20  orders  in  the  hope  that 
(Congressional  action  would  make  such 
a  review  unnecessary.  The  Board 
continues  to  believe  that  reform  of  the 
laws  governing  this  nation’s  financial 
services  is  ne^ed  in  order  to  ensure 
that  our  nation’s  financial  system 
remains  innovative  and  competitive  and 
provides  services  to  customers  at  the 
lowest  possible  cost.  The  Board  does  not 
believe  that 'an  increase  in  the  revenue 
limit  detracts  from  the  need  for 
comprehensive  reform  and  dues  not 
intend  for  this  step  to  substitute  for  such 
reform.  Rather,  the  Board  is  exercising 
its  statutory  lasponsibility  to  administer 
section  20  in  U^t  of  significant  changes 
to  the  securities  markets  in  the  years 
since  the  Board  first  analyzed  its  terms. 

• 

Summary 

After  considering  the  comments 
received,  the  Board  has  decided  to 
adopt  the  proposal  aiid  amend  its 
section  20  orders  to  allow  up  to  25 
percent  of  total  revenue  to  be  earned 
from  underwriting  and  dealing  in  bank- 
ineligible  secvirities.  'The  Board  has 
concluded  that  a  25  percent  revenue 
limit  is  consistent  with  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  and 
section  20  of  the  Glass-Steagall  Act. 


'^The  premise  fior  this  divorce  was  that  the 
affiliation  of  commercial  banking  had  yielded 
abuses  that  had  to  be  corrected.  See  generally 
Investment  Company  Instit.  v.  Camp,  401  U.S.  617, 
629-34  (1970)  (discussing  legislative  history). 
However,  recent  research  indicates  that  this 
premise  may  have  been  inaccurate.  See  James  S. 
Ang  and  Terry  Richardson,  The  Underwriting 
Experience  of  Commercial  Bank  Affiliates  Prior  to 
the  Glass-Steagall  Act:  A  Reexamination  of 
Evidence  for  Passage  of  the  Act,  18  J.  Banking  and 
Finance  351,  385  (1994)  (“We  have  found  no 
evidence  that  bonds  underwritten  by  the  security 
affiliates  of  commercial  banks  as  a  group  [from  * 

1926-1934]  were  in  any  way  inferior  to  the  bonds 
underwritten  by  investment  banks. . . .  Bank 
affiliate  issue  default  rates  were  lower,  ex  ante 
yields  were  lower,  ex  post  prices  were  higher  and 
yield/price  relation  no  different  than  investment 
bank  issues.”);  Randall  S.  Kroszner  and  Raghuram 
G.  Rajan,  Is  the  Glass-Steagall  Act  Justified?  A 
Study  of  the  U.S.  Experience  with  Universal 
Banking  Before  1933,  84  Amer.  Econ.  Rev.  810,  829 
(“Not  only  did  bank  affiliates  underwrite  higher- 
quality  issues  [from  1921-29],  but  also  we  find  that 
the  affiliate-underwritten  issues  performed  better 
than  comparable  issues  underwritten  by 
independent  investment  banks.”);  George  J. 
Benston,  The  Separation  of  Commercial  and 
Investment  Banking:  The  Glass-Steagall  Act 
Revisited  and  Reconsidered  41  (1990)  (“The 
evidence  from  the  pre-Glass-Steagall  period  is 
totally  inconsistent  with  the  belief  that  banks’ 
securities  activities  or  investments  caused  them  to 
fail  or  caused  the  financial  system  to  collapse.”). 
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C.  Glass-Steagall  Act  Analysis 

Based  on  its  nine  years  of  experience 
supervising  section  20  subsidiaries,  the 
Board  has  concluded  that  a  company 
whose  ineligible  revenue  approaches  10 
percent  of  total  revenue  is  neither 
engaged  principally,  nor  on  the  verge  of 
being  engaged  principally,  in 
underwriting  and  dealing  for  piuposes 
of  section  20.  The  Board  has  decided 
that  a  section  20  subsidiary  will  not  be 
engaged  principally  in  such  activities  so 
long  as  ineligible  revenue  does  not 
exceed  25  percent  of  total  revenue. 

In  reachmg  this  decision,  the  Board 
has  not  revisited  its  decisions, 
beginning  with  its  Bankers  Trust  order 
in  1987,  that  the  “engaged  principally” 
standard  of  section  20  must  be 
interpreted  as  “substantial”  or 
“primary,”  rather  than  as  “chief’  or 
“main”  or  “largest.”  The  Board  did  not 
propose  such  a  reinterpretation. 
Similarly,  the  Board  has  not  revisited  its 
use  of  revenue  as  the  appropriate 
measure  of  business  activity. 

The  Board  has  reviewed,  however,  its 
decision  in  the  1987  Order  that 
imderwriting  and  dealing  in  bank- 
inehgible  securities  would  be  a 
“substantial  activity”  of  a  section  20 
subsidiary  if  such  underwriting  and 
dealing  generated  more  than  10  percent 
of  the  section  20  subsidiary’s  total 
revenue.  The  Board  has  concluded  that 
the  10  percent  revenue  limit  imduly 
restricts  the  underwriting  emd  dealing 
activity  of  section  20  subsidiaries  to  a 
level  that  falls  short  of  “principal 
engagement”  for  purposes  of  section  20. 
This  conclusion  is  based  on  the  Board’s 
experience  with  the  section  20 
subsidiaries  through  the  process  of 
examination  and  supervision.  'The 
conclusion  is  also  supported  by 
identifiable  changes  in  the  relationship 
between  gross  revenue  and 
underwriting  and  dealing  activity  since 
the  Board’s  1987  Order. 

First,  a  given  level  of  activity  in 
imderwriting  and  dealing  in  tier-two 
securities  pursuant  to  the  1989  Order 
generally  yields  substantially  higher 
revenue  than  an  equivalent  level  of 
activity  in  imderwriting  and  deeding  in 
tier-one  secmities  pmrsuant  to  the  1987 
Order.  Underwriting  fees  for  tier-two 
securities  are  significantly  larger  than 
fees  for  tier-one  securities,  particularly 
with  respect  to  equity  securities  and 
non-investment-grade  debt  securities.  •* 
Similarly,  bid/ofier  spreads  on  many 
corporate  bonds  and  other  tier-two 
securities  are  significantly  wider  them 
the  spreads  on  tier-one  securities.  Put 


'*  See,  e.g..  Investment  Dealer’s  Digest  12  (Feb.  19, 
1996);  Investment  Dealer's  Digest  19  (February  15, 
1988). 


another  way,  the  Board  has  concluded 
that  (all  else  being  equal)  a  company 
that  maintained  a  constemt  level  of 
underwriting  and  dealing  activity  over 
the  past  nine  years  but  shifted  its 
product  mix  to  include  tier-two 
securities  would  have  seen  a  significant 
increase  in  ineligible  revenue. 

Commenters  confirmed  this 
experience.  One  large  bank  holding 
company  noted  that  since  receiving 
approval  in  late  1994  to  engage  in 
corporate  debt  and  equity  activities,  it 
had  earned  “an  ever  increasing  level  of 
revenue  derived  from  ineligible 
securities  imderwriting  and  dealing 
activities  without  a  corresponding 
percentage  increase  in  the  number  or 
size  of  the  transactions  involving 
ineligible  securities.  The  factor 
primarily  responsible  for  this  revenue 
increase  is  .  .  .  the  revenues  generated 
by  corporate — particularly  nigh  yield — 
debt  activities.  The  same  level  of 
corporate  debt  activity  as  a  percentage 
of  total  transactions  yields  greater 
ineligible  revenues  than  a  comparable 
number  of  transactions  involving 
commercial  paper  or  municipal  revenue 
bonds.” 

Second,  a  converse  trend  has 
developed  with  respect  to  eligible 
revenue,  where  market  changes  have 
reduced  the  eligible  revenue  derived 
from  a  given  level  of  activity.  Most 
notably,  increased  competition  in 
brokerage  services  has  diminished 
revenue  as  a  function  of  activity. 

Lower  commissions  have  required 
companies  to  increase  volume  in  order 
to  maintain  a  given  level  of  eligible 
revenue.  This  market  change 
particularly  affects  any  company  with  a 
large  retail  investor  base — generally 
those  operating  imder  the  1987  Order — 
that  wishes  to  engage  in  any  significant 
level  of  ineligible  securities  activities,  as 
it  must  generally  rely  on  brokerage 
activities  in  order  to  generate  eligible 
revenue.  In  contrast,  the  overwhelming 
majority  of  companies  operating  under 
the  1989  Order  have  an  institutional 
investor  base  and  generate  eligible 
revenue  through  underwriting  and 
dealing  in  bank-eligible  secmities. 

Finmly,  relative  securities  returns 
have  varied  over  the  years,  changing  the 
mix  of  eligible  and  ineligible  revenue. 
As  noted  above,  interest  rate  changes 
have  reduced  eligible  interest  revenue 
relative  to  ineligible  interest  revenue. 
For  the  great  majority  of  companies  that 


'*  See,  e.g..  The  Economist  9  (April  15, 1995) 
(“Commissions  on  listed  securities  as  a  percentage 
of  the  value  of  trade  in  these  instruments  have 
fallen  from  70-90  basis  points  in  the  early  1980s  to 
below  40  basis  points.  Even  for  ovw-tbe-counter 
trading . . .  returns  have  fallen  from  80-90  basis 
points  to  around  20  basis  points.”) 


have  elected  not  to  use  the  indexed 
revenue  test,  these  interest  rate  changes 
have  continued  to  skew  their  reported 
ratio  of  ineligible  to  total  revenue, 
though  to  a  far  lesser  extent  since  a 
recent  clarification  to  the  revmiue  limit, 
which  stated  that  interest  earned  on 
most  investment-grade  debt  securities  is 
treated  as  eligible  income.  ^  In  addition, 
short  term  interest  rates  have  on  balance 
declined  over  the  period,  and  equity 
prices  have  trended  higher.  Therefore, 
companies  with  tier-two  powers  who 
are  engaged  in  equity  securities  activity 
may  well  have  seen  an  increase  in  their 
ratio  of  ineligible  revenue  to  total 
revenue. 

(Dommenters  supported  this 
conclusicHi.  Seven  bank  holding 
company  commenters  and  two  bank 
trade  associations  specifically  noted  that 
these  developments  had  affected  their 
institutions  or  members.  None  of  the 
commenters  opposed  to  an  increase  in 
the  revenue  limit  disputed  the  Board’s 
analysis.  2* 

The  Board  recognizes  that  one  reason 
imderwriting  and  dealing  spreads  are 
higher  for  some  activities  than  for  others 
is  to  compensate  for  risk.  The  risks  of 
holding  high-yield  bonds  in  inventory, 
for  example,  are  hi^er  than  the  risks  of 
holding  commercial  paper,  which  is 
short-term  and  generally  issued  by  a 
highly  rated  company  and  backed  by  a 
bank  line  of  credit.  However,  in  the 
Board’s  experience,  as  confirmed  by  the 
commenters,  these  wider  spreads  have 
resulted  in  higher  revenue  even  after 
accounting  for  losses  attributable  to 
pricing,  credit  or  other  risks.  22  in  the 
Board’s  experience,  the  ability  to  earn 
these  higher  profits  derives  from 
financial  innovation  in  structuring 
transactions,  ability  to  foresee  shifting 
public  needs  gained  from  an 
experienced  sales  force,  research  on  the 


»61  Fit  48953  (1996). 

One  conunenter  stated  that  the  Board  was 
precluded  from  changing  its  view  that  ineligible 
revenue  in  excess  of  10  percent  would  violate 
section  20  because  once  the  Board  bad  made  a 
reasonable  interpretation  of  a  statute,  and  that 
interpretation  was  affirmed  by  a  court,  the  Board 
may  not  thereafter  adopt  a  position  inconsistent 
with  that  interpretation.  This  statement  is  incorrect 
as  a  matter  of  law.  See,  eg.,  Smiley  v.  Citibank 
(South  Dakota).  NA.,  118  S.Ct.  1730, 1734  (1996) 
(agency  may  reverse  an  earlier  position  and  receive 
judicial  deference  so  long  as  the  change  is  not 
"sudden  and  unexplained”).  As  demonstrated 
above,  the  Board’s  amendment  to  the  revenue  limit 
is  based  on  nine  years  of  experience  supervising 
section  20  subsidiaries  and  identifrable  market  and 
regulatory  developments  since  the  initial 
interpretation. 

^The  same  point  can  be  made  with  respect  to  the 
indexed  revenue  test,  which  took  into  account  an 
increase  in  the  steepness  of  the  yield  curve.  Such 
a  change  in  the  shape  of  the  yield  curve  may  be 
caused  by  a  rise  in  expected  future  interest  rates, 
with  no  increase  in  interest  rate  risk. 
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issuer  that  is  credited  by  the  market,  the 
abihty  to  use  marketing  expertise  to 
avoid  losses,  and  accuracy  in  pricing.  ^3 
Each  of  these  skills  yields  greater 
rewards  with  respect  to  tier-two 
securities  than  tier-one  securities,  as 
tier-two  securities  generally  trade  in 
thinner  markets  where  the  frequency  of 
trading  is  lower,  the  number  of 
intermediaries  smaller,  and  therefore 
the  ability  to  gain  a  competitive 
advantage  is  peater. 

Although  the  point  was  not  raised  by 
the  commenters,  the  Board  recognizes 
that  these  market  and  regulatory 
developments  may  have  affected  each 
section  20  subsidiary  differently, 
depending  on  the  products  it  offers  and 
the  duration  of  its  interest  rate-sensitive 
assets.  However,  the  Boeutl  continues  to 
believe  that  only  a  single  revenue  limit 
should  govern.  Any  standard  that 
attempted  to  reflect  the  characteristics 
of  each  security  approved  for  a  section 
20  subsidiary  would  be  unworkable. 
Determination  of  compUance  on  a  case- 
by-case  basis  would  appear  to  be  the 
only  alternative  to  a  qiiantitative  test. 
The  Board  is  concerned  that  such  a 
practice  could  lead  to  substantial 
imcertainty  among  section  20 
subsidiaries  as  well  as  the  potential  for 
inconsistent  interpretations  of  the 
statute  among  section  20  subsidiaries 
and  examiners.  Therefore,  the  Board 
continues  to  prefer  to  use  a  single, 
bright-line  standard. 

Although  not  disputing  the  Board’s 
analysis,  one  commenter  stated  that  any 
amoimt  of  activity  rising  to  25  percent 
of  total  activity  was  by  definition 
“substantial”  and  therefore  inconsistent 
with  the  Glass-Steagall  Act.  The  Board 
disagrees.  The  Board  has  used  a 
“substantial  activity”  test  as  a  way  of 
determining  whether  a  section  20 
subsidiary  is  “engaged  principally”  in 
underwriting  and  dealing.  This  reading 
is  consistent  with  the  general 
interpretation  of  “principal”  as  meaning 
“primary,”  “substantial,”  “leading,” 
important,”  or  “outstanding”  “  and 
with  the  definition  of  substantial  as  “an 
essential  part,  point  or  feature.”  “  The 
Board  believes  that  an  activity  that 
represents  less  than  25  percent  of  a 
firm’s  total  activity — or,  put  another 
way,  where  75  percent  of  the  firm’s 


^  See  generally  Erae<t  Bloch,  Inside  Investment 
Bonking  (2d  ed.  1989);  81-104.  248-73;  Kenneth 
Gaibede,  Securities  K^kets  473-74, 493-97  (1982). 

**ln  Citicoq),  the  petitioner  argued  that  because 
the  Board’s  interpretation  of  section  20  necessitated 
regulation,  it  a  fortiori  contravened  the  Act  The 
court  of  appeals  rejected  this  argument,  “The 
Board’s  interpretation  is  one  that  attempts  to  walk 
the  line  that  Congress  laid  down.”  839  F.2d  at  66. 
^Bankers  Trait  order  at  141-42. 

“  The  Shorter  Oxford  Englith  Dictionary,  2172 
(3d  ed.  1973),  cited  in  Citicorp,  839  F.2d  at  64. 


activity  is  in  other  areas — is  not  per  se 
a  “principal,”  “primary,”  “substantial,” 
“leading,”  “important,”  outstanding,” 
or  “essential”  ptirt  of  that  firm’s  activity. 

*1110  Board  notes  that  its  decision  is 
consistent  with  an  interpretation  of  a 
parallel  statute.  As  several  commenters 
noted,  the  New  York  State  Banking 
Department  has  taken  the  position  that 
a  company  would  not  be  “engaged 
principally”  in  underwriting  and 
dealing  for  purposes  of  New  York 
State’s  “little  Glass-Steagall  Act” — 
which  contains  the  same  “engaged 
principally”  standard  as  section  20 — if 
underwriting  and  dealing  was  25 
percent  or  less  of  its  total  business 
activities.  ^ 

Several  commenters  urged  the  Board 
to  adopt  a  greaiter  increase  in  the 
revenue  limit — ^to  50  percent  or,  in  one 
case,  33  percent — on  the  grounds  that 
such  an  increase  would  be  consistent 
with  safety  and  soundness  and  not  pose 
risks  to  banks  affiliated  with  a  section 
20  subsidiary.  'The  Board  notes, 
however,  that  although  safety  and 
sovmdness  is  clearly  a  relevant  factor 
under  the  Bank  Holding  Company  Act, 
the  Board  has  limited  authority  to 
interpret  section  20  based  on  whether 
imderwriting  and  dealing  activities  can 
be  conducted  consistent  with  safety  and 
soundness.  (Dongress  itself  has  decided 
when  a  company’s  risks  of  imderwriting 
and  dealing  are  too  great  to  allow 
affiliation  with  a  ba^:  whenever  they 
constitute  a  principal  activity  of  that 
company.  Thus,  even  if  the  Board  were 
to  find  that  affiliation  posed  minimal 
risks,  that  finding  would  not  allow  the 
Board  to  raise  the  section  20  revenue 
limit  to  100  percent.  Nor  would  a 
finding  that  affiliation  poses  extreme 
risks  allow  the  Board  to  lower  the 
section  20  revenue  limit  to  zero  (though 
the  Bank  Holding  Company  Act, 
discussed  below,  could). 

Commenters  raised  two  objections  to 
the  proposed  increase  in  the  revenue 
limit  b^ed  on  the  volume  of 
underwriting  and  dealing  that  it  would 


^  See  Letter  from  Jill  Considine,  Superintendent 
of  Banks,  New  York  State  Banking  Department,  to 
Morgan  Guaranty  Trust  Company  and  Bankers 
Trust  Company  (Dec.  23, 1986),  Although  one 
commenter  argued  that  a  25  percent  limit  is 
inconsistent  with  percentage  limits  established  in 
other  banking  statutes  and  regulations,  those 
statutes  do  not  rest  on  an  interpretation  of  the 
phrase  “engaged  principally.”  Moreover,  the  most 
prominent  example  cit^  by  the  commenter,  the 
presumption  of  control  in  the  Bank  Holding 
Company  Act,  is  consistent  with  a  25  percent 
revenue  limit,  as  it  establishes  a  presumption  of 
control  over  a  bank  holding  company  bsMd  on 
ownership  of  25  percent  or  more  of  the  company’s 
securities.  Se^2  U.S.C  1841(a)(2).  The  difference 
between  a  tesbbf  “25  percent  or  less”  (under  section 
20)  and  a  test  of  “less  than  25  percent”  (under  the 
Bank  Holding  Company  Act)  is  infinitesimal. 


allow.  One  commenter  stated  that  even 
under  a  10  percent  revenue  limit, 
several  section  20  subsidiaries  were 
among  the  largest  underwriters  in  the 
United  States  and  that  therefore  an 
increase  in  the  fimit  was  unjustified. 

The  Board  notes  that  in  its  1987  Order 
first  authorizing  the  establishment  of  a 
section  20  subsidiary,  it  required  that 
underwriting  and  dealing  in  each 
security  not  exceed  5  percent  of  the  total 
domestic  underwriting  and  dealing  in 
that  security.  As  noted  above,  this 
market  share  test  was  struck  down  by 
the  Second  (Circuit  as  unsupported  by 
the  language,  legislative  history,  and 
purposes  of  the  Glass-Steagall  Act. 

(I)mer  commenters  argued  that  if  the 
threshold  for  the  revenue  test  were 
increased  from  10  percent  to  25  percent, 
■then  banks  would  be  permitted  to 
affiliate  with  the  nation’s  largest 
investment  banks,  contrary  to  the 
express  purpose  of  section  20  of  the 
Glass-Steag^l  Act.^  This  argument  is 
basically  a  restatement  of  the  market 
share  test.  The  relevant  question  for 
purposes  of  interpreting  the  Glass- 
Steagall  Act  is  whether  the  Board’s 
interpretation  would  have  allowed 
banks  to  affiUate  with  the  securities 
affiliates  of  the  1920s  and  1930s  ^  or 
companies  engaged  in  activities  similar 
to  those  affiliates,  not  whether  it  would 
allow  banks  to  affiUate  with  the 
investment  banks  of  today.  Although 
data  are  sketchy,  the  BoaM  beUeves  that 
securities  firms  deriving  more  than  25 
percent  of  their  income  fr'om 
underwriting  and  dealing  in  securities 
were  conunon  in  the  pre-Glass-Steagall 
period,  and  thus  that  the  revenue  limit 
the  Board  is  adopting  today  is  consistent 
Mdth  the  purposes  of  the  Act.^o  'The 


^  Similarly,  although  one  commenter  argued  that 
a  25  percent  revenue  limit  could  allow 
underwriting  and  dealing  to  be  the  first  or  second 
largest  activity  in  the  section  20  subsidiary,  the 
Board  believes  that  the  relationship  to  total 
revenue,  not  the  relationship  to  other  activities,  is 
controlling. 

”By  the  time  of  the  enactment  of  Glass-Steagall, 
the  major  securities  affiliates  of  banks  had  been 
dissolved.  W.  Nelson  Peach,  The  Security  Affiliates 
of  National  Banks  158  (1941).  Thus,  the  Glass- 
Steagall  Act  was  aimed  at  preventing  a  recurrence 
of  earlier  abuses — most  particularly,  those  leading 
up  to  the  stocJc  market  crash  of  1929 — rather  than 
at  conditions  prevailing  at  the  time  of  its  passage. 

3°  See,  e.g.,  Agnew,  329  U.S.  at  445  (finding  that 
in  1943  one  of  Uie  nation’s  leading  underwriters, 
Eastman,  Dillon  k  Co.,  earned  between  26  percent 
and  40  percent  of  its  revenue  by  underwriting 
securities).  A  description  of  the  nation’s  two  largest 
securities  affiliates  %  an  observer  of  the  time 
appears  to  indicate  that  they  derived  revenue 
substantially  in  excess  of  25  percent  of  its  revenue 
from  underwriting  and  dealing.  “The  volume  of 
securities  originated  and  distributed  by  (the 
National  Qty  Company,  a  securities  affiliate  of 
National  City  Bank,]  was  so  large  that  it  wes 
necessary  to  have  a  separate  vice-president  in 
charge  of  securities  issued  by  industrial 
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Board  notes  that  while  the  largest 
section  20  subsidiaries  currently  derive 
substantial  eligible  revenue  from  the 
U.S.  Treasury  market,  the  federal 
government  was  running  a  budgetary 
surplus  in  the  pre-Glass-Steagall  period, 
and  the  outstanding  federal  debt  and 
therefore  the  market  for  government 
securities  were  small.^‘  Thus,  most 
securities  ciffiliates  of  that  period  could 
not  have  derived  substantial  eligible 
revenue  from  imderwriting  and  dealing 
in  government  securities. 

S^ond,  although  not  relevant  to  the 
sfriTtitory  interpretation,  the  Board  is  not 
convinced  that  a  25  percent  revenue 
limit  would  allow  unlimited  affiliation 
between  banks  and  investment  banks  for 
piuposes  of  section  20.  Adverse 
commenters  provided  no  data  to 
support  their  assertion  that  it  would. 

The  Board  has  reviewed  the  publicly 
available  financial  information  for  a 
sample  of  the  largest  investment  banks, 
and  it  is  not  apparent  that  they  would 
be  in  compliance  with  a  25  percent 
revenue  limit. 

D.  Bank  Holding  Company  Act  Analysis. 

In  its  1987  Order  and  1989  Order,  the 
Board  concluded  that  the  applicants’ 
proposed  underwriting  and'dealing 
activities  were  closely  related  to 
banking  and  could  be  expected  to  result 
in  significant  benefits  to  the  public  in 
the  form  of  increased  competition, 
greater  convenience  to  customers, 
increased  efficiency  and  maintenance  of 
domestic  and  international 
competitiveness.33  The  Board’s 
experience  in  supervising  section  20 
subsidiaries  has  borne  out  this 
conclusion,  and  the  Board  has  now 


corporations,  a  vice-president  in  charge  of 
municipal  securities,  a  vice-president  in  charge  of 
railroad  securities,  a  vice-president  in  charge  of 
foreign  work,  a  vice-president  in  charge  of 
accounting  and  treasury  work,  and  a  vice  president 
in  charge  of  the  selling  organization.”  See  Peach  at 
94.  Similarly,  from  1917  to  1927,  the  securities 
affiliate  of  Chase  National  Bank  of  New  York,  Chase 
Securities  Corporation,  “was  identified  only  with 
major  issues  of  bonds,  ofiering  such  bonds  at 
wholesale  without  public  notice.”  Id.  at  96. 

See  Robert  J.  Gordon.  The  American  Business 
Cycle:  Continuity  and  Change  382  (1986);  Benjamin 
M.  Friedman.  The  Changing  Boles  of  Debt  and 
Equity  in  Financing  U.S.  Capital  Formation  96, 
Table  6.2  (1982). 

Determining  the  ineligible  revenue  of 
independent  investment  banks  is  difficult  because 
they  do  not  segregate  ineligible  revenue  from 
eligible  revenue  in  their  annual  reports  or  the 
FOCUS  reports  that  they  file  with  the  Securities 
Exchange  Conunission.  For  example,  an  investment 
bank  may  report  a  given  figure  for  interest  and 
dividends  earned  on  securities  without  a  se{>arate 
breakdown  of  what  percentage  of  that  amount  was 
earned  from  government  securities,  and  many  of  the 
largest  firms  are  primary  dealers  in  goverrunent 
securities. 

»  See  1987  Order  at  489-90;  1989  Order  at  200- 
02. 


concluded  that  a  further  increase  in  the 
revenue  limit  to  25  percent  would 
extend  these  benefits.^  Numerous 
commenters  stressed  that  an  increase  in 
the  revenue  limit  would  allow  section 
20  subsidiaries  to  operate  more 
efficiently  and  compete  more  efiectively 
domestically  and  globally.  Such 
competition  should  benefit  both 
institutional  and  individual  customers 
by  increasing  customer  choice  and 
lowering  prices.  Furthermore, 
commenters  indicated  that  a  higher 
limit  would  facilitate  the  creation  of 
new  section  20  subsidiaries,  thereby 
increasing  competition. 

The  Board  has  also  concluded,  as  it 
had  in  its  original  orders,  that  an 
increase  in  the  revenue  limit  will  not 
cause  any  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
imfair  competition,  conflicts  of  interest, 
or  imsound  banking  practices  that 
would  outweigh  the  projected  public 
benefits.^^  Accordingly,  these  benefits 
will  not  come  at  an  increased  risk  to  the 
safety  and  soimdness  or  reputation  of 
the  nation’s  banks  or  to  the  federal 
safety  net.  Bank  holding  companies 
have  demonstrated  over  the  past  nine 
years  that  they  are  able  to  manage  the 
risks  of  investment  banking,  and  section 
20  subsidiaries  operate  as  separately 
capitalized  subsidiaries  of  a  bank 
holding  company,  outside  the  control  of 
any  affiliated  bank  and  therefore  outside 
the  protections  of  the  federal  safety 
net.^  Section  20  subsidiaries  must 
register  as  broker-dealers  and  remain 
subject  to  the  capital  regulations  of  the 
Securities  Exchange  Commission. 

Protection  against  unfair  competition 
and  imdue  concentration  of  resources  is 
provided  by  the  antitrust  laws  and 
special  anti-tying  restrictions  applicable 


34  The  Board  reached  the  same  conclusion  when 
it  reviewed  its  section  20  orders  in  1994.  See  59  FR 
35516-35517  (1994). 

Accord  19870rdgrat  490-502-  1989  Orderat 
202-10.  Two  commenters  disagreed  with  this 
analysis,  pointing  to  recent  claims  made  against 
Bankers  Trust  Corporation  regarding  derivatives 
trading,  an  NASD  action  against  Citicorp  for  failing 
to  ensure  that  brokers  complied  with  continuing 
education  requirements,  and  the  Board’s  1996 
enforcement  action  against  Swiss  Bank  Corporation 
for  violating  the  revenue  limit  The  Board  has 
concluded  that  these  isolated  incidents  are  not 
sufficient  to  question  the  safety  and  soundness  of 
underwriting  and  dealing  generally.  Moreover,  the 
Citicorp  and  Swiss  Bank  actions  were  compliance 
issues  that  did  not  result  in  losses  to  either  the 
section  20  subsidiary  or  an  affiliated  bank,  or  in  any 
other  safety  and  soundness  problems.  While 
Bankers  Trust  did  suffer  from  abuses  in  its 
derivatives  activities,  these  were  bank-eligible 
activities  that  were  conducted  at  the  bank  as  well 
as  the  .section  20  subsidiary.  The  section  20  revenue 
limit  does  not  constrain  this  activity. 

3«The  federal  safety  net  includes  deposit 
insurance,  access  to  the  Federal  Reserve’s  discount 
window,  and  acpess  to  the  payments  system. 


only  to  banks,^''  which  prohibit  a  bank 
frnm  using  its  products  to  require  or 
induce  customers  to  use  the  products  of 
its  securities  affiliate.  A  section  20 
subsidiary  is  also  subject  to  the 
consumer  protection  and  anti-fraud 
provisions  of  the  Securities  Exchange 
Acts  of  1933  and  1934.38  In  the  Board’s 
experience,  competition  in  the 
securities  markets  remains  vibrant. 

The  Community  Reinvestment  Act 
does  not  provide  for  consideration  of  a 
bank’s  community  lending  performance 
in  deciding  whether  a  nonbanking 
activity  is  permissible  under  section  4  of 
the  Bank  Holding  Company  Act  or  in 
deciding  what  level  of  imderwriting  and 
dealing  activity  is  permitted  by  section 
20  of  the  Glass-Steagall  Act.  In  any 
event,  the  Board  believes  that  expanded 
securities  activities  by  bank  holcfing 
companies  will  not  adversely  affect  low- 
and  moderate-income  neighborhoods 
and  households  or  small  businesses.  At 
least  one  study  has  shown  that  section 
20  subsidiaries  bring  a  larger  proportion 
of  smaller-sized  issues  and  lower-credit¬ 
rated  new  issues  of  non-financial  firms 
to  market  than  do  independent 
investment  banks.^®  Although  banks 
affiliated  with  section  20  subsidiaries 
have  closed  branches  since  1987, 
particularly  over  the  past  few  years, 
these  closings  are  intrinsic  to  the 
consolidation  that  is  occurring  in  the 
banking  industry.  Commenters  provided 
no  evidence  that  a  bank  with  a 
securities  affiliate  is  more  likely  to  close 
branches  than  a  hke-sized  bank  without 
one.^  More  importantly,  the  number  of 
branch  offices  nationwide  has  increased 
each  year  between  1987  and  1995,  and 
the  population  per  branch  has  declined 
each  year.^‘  Finally,  regardless  of  the 
activities  of  its  nonbanking  affiliates,  a 
bank’s  record  for  lending  continues  to 
be  subject  to  review  and  rating  under 
the  Community  Reinvestment  Act. 

V.  Indexed  Revenue  Test 
In  conjunction  with  today’s  order,  the 
Board  is  eliminating  its  alternative 
indexed  revenue  test,  which  as  noted 


33 12  U.S.C  1972(1). 

3«15  U.S.C  77a-77z;  15  U.S.C  78a-78ll. 

3v  Amar  Gande,  Manju  Puri,  et  al..  Bank 
Underwriting  of  Debt  Purities:  Modern  Evidence, 
in  Bank  Structure  and  Competition  651  (1996) 
(working  i>a|>er). 

^  Cf.  A  Review  and  Evaluation  of  Federal  Margin 
Regulations:  A  Study  by  the  Staff  of  the  Board  of 
Governors  of  the  Federal  Reserve  System  (December 
1984)  (concluding  that  concerns  that  securities 
credit  diverts  funds  from  more  productive  uses  are 
unfounded). 

4>  See  Stephen  A.  Rhoades,  Bank  Mergers  and 
Industrywide  Structure,  1980-94:  Staff  Study  of 
Brxird  of  Governors  of  the  Federal  Reserve  System 
25  (1996);  Myron  L.  Kwast,  United  States  Banking 
Consolidation:  Current  Trends  and  Issues  Table  3 
(1996)  (paper  presented  to  OECD). 
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above  is  indexed  to  account  for  changes 
in  interest  rates  since  1989.  The  Board 
has  concluded  that  distortion  of  the 
revenue  limit  firom  interest  rate 
fluctuations  has  been  addressed  by 
today’s  increase  in  the  revenue  limit 
and  by  the  recent  clarification  of  the 
revenue  limit,  which  stated  that  interest 
earned  on  most  investment-grade  debt 
secvuities  is  treated  as  eligible  income. 

VI.  Sectioii  32  (rf  the  Glass-Steagall  Act 

Also  in  conjunction  with  today’s 
order,  the  Board  intends  to  interpret 
section  32  of  the  Glass-Steagall  Act 
generally  to  prohibit  interlocks  between 
a  bank  and  any  company  that  derives 
more  than  25  percent  of  its  total  revenue 
fit>m  underwriting  and  dealing  in  bank- 
ineligible  securities.  Section  32 
prohibits  personnel  interlocks  between 
a  member  bank  and  any  company 
“primarily  engaged’’  in  imderwriting 
and  dealing  in  securities.'*^  Since  1987, 
the  Board  ^s  interpreted  “engaged 
principally’’  under  section  20  and 
“primarily  engaged’’  under  section  32 
consistently .*3  Board  and  the  courts 

have  noted  that  section  20  should  be  ^ 
interpreted  at  least  as  strictly  as  section 
32  b^use  “the  dangers  resulting  from 
affiliation  are  arguably  greater  than 
those  resulting  only  ^m  persormel 
interlocks.’’"** 

The  Board  has  not,  however, 
measured  compliance  with  section  32 
and  section  20  in  the  same  manner, 
relying  on  a  more  qualitative  analysis 
for  purposes  of  section  32.  This 
difference  is  largely  attributable  to  the 
fact,  as  noted  above,  that  the  Board  does 
not  gather  detailed  revenue  information 
from  secmities  companies  other  than 
section  20  subsidiaries.  Furthermore, 
while  the  Board  must  continuously 
monitor  compliance  with  section  20, 
and  is  thus  in  need  of  a  bright-line  test, 
inquiries  under  section  32  are 
infinquent. 

Thus,  in  1958,  the  Board  established 
a  nine-part  guideline  for  determining 
compliance  with  section  32  that 
included  “the  dollar  volume  of  business 
of  the  kinds  described  in  section  32 
engaged  in  by  the  firm  or  organization’’ 
and  “the  percentage  ratio  of  such  dollar 
volume  to  the  dollar  volvune  of  the 
firm’s  total  business.’’  However,  the 
Board  did  not  establish  a  revenue  or 


« 12  U.S.C.  78. 

^Bankers  Trust  order  at  142.  The  Board  relied  on 
the  Supreme  Court’s  interpretation  of  section  32  in 
Agnew  in  determining  that  “engaged  principally'’ 
denotes  substantial  activity  as  opposed  to  the 
largest  activity.  However,  the  Agnew  Court  did  not 
translate  its  interpretation  of  “primarily  engaged” 
into  a  limitation  on  revenue  or  any  other  test  of 
business  activity. 

**  Citicorp  at  67. 


dollar  volume  limit.  A  subsequent  staff 
letter  noted  that  “the  Board  generally 
has  determined  that  a  securities  firm, 
which  [sic]  receives  10  percent  of  its 
gross  income  firom  section  32  business, 
is  ’primarily  engaged’  within  the 
meaning  of  (section  32],’’  and  the  Board 
in  its  1987  Order  noted  that  the  Board 
had  developed  a  “general  guideline’’  to 
that  effect.  The  Board  has  never, 
however,  imposed  a  specific  limitation 
in  order  to  enforce  compliance  with 
section  32,  and  has  found  firms  deriving 
more  than  10  percent  of  their  revenue 
from  imderwriting  and  dealing  not  to  be  . 
primarily  engaged.  Nor  has  the  Board 
ever  reviewed  the  appropriateness  of  its 
10  percent  guideline  since  its  apparent 
adoption  in  the  1950s,  despite 
significant  developments  in  the 
securities  markets  since  that  time. 

In  light  of  those  developments  and  the 
Board’s  action  on  the  section  20  revenue 
limit,  the  Board  will  generally  find  a 
securities  firm  to  be  primarily  engaged 
in  imderwriting  and  dealing  for 
purposes  of  section  32  when  more  than 
25  percent  of  its  total  revenue  derives 
from  underwriting  and  dealing  in  bank- 
ineligible  securities. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  20, 1996. 
WiUiam  W.  Wiles, 

Secretary  of  the  Board. 

[FR  Doc.  96-32944  Filed  12-27-96;  8:45  am] 
BILUNO  CODE  S210-01-P 


Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 

(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to'  acquire  the 
assets  or  the  ownership,  of,  control  of,  or 
the  power  to  vfite  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Benk 
indicated.  Once  the  application  has 
been  accepted  for  processing,  it ‘will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  ffie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 


nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  “reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking  practices’’ 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute, 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  22, 
1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(R.  Chris  Moore,  Senior  Vice  President) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101: 

1.  FJSB  Bancshares,  Inc.,  Fort 
Jeimings,  Ohio;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Fort 
Jennings  State  Bank,  Fort  Jennings, 

Ohio. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Waterfield  Bank  Carp., 
Indianapolis,  Indiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
National  Bank  of  Mitchell,  Mitchell, 
Indiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1996. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  96-33089  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  eaiO-OI-F 


Formations  qf,  Acquisitions  by,  and 
Mergers  of  oiank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  l^low. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  apphcation  has 
been  accepted  for  processing,  it  will  also 
be  available  for  inspection  at  the  offices 
of  the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acqmsition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act, 
including  whether  the  acquisition  of  the 
nonbanking  company  can  "reasonably 
be  expected  to  produce  benefits  to  the 
public,  such  as  greater  convenience, 
increased  competition,  or  gains  in 
efficiency,  that  outweigh  possible 
adverse  effects,  such  as  imdue 
concentration  of  resoiuces,  decreased  or 
imfair  competition,  conflicts  of 
interests,  or  imsound  banking  practices” 
(12  U.S.C.  1843).  Any  request  for 
a  hearing  must  be  accompanied  by  a 
statement  of  the  reasons  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  emy 
questions  of  fact  that  are  in  dispute, 
smnmarizing  the  evidence  that  would 
be  presented  at  a  hearing,  and  indicating 
how  the  party  commenting  would  be 
aggrieved  by  approval  of  the  proposal. 
Unless  otherwise  noted,  nonbanUng 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  24, 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Amcore  Financial,  Inc.,  Rockford, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  First  National  Bancorp, 
Inc.,  Monroe,  Wisconsin,  and  thereby 
indirectly  acquire  First  National  Bai^  & 
Trust,  Monroe,  Wisconsin. 

2.  Michigan  Heritage  Bancorp,  Inc., 
Novi,  Michigan;  to  become  a  bmik 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Michigan 
Heritage  Bank,  Novi,  Michigan  (in 
organization). 

3.  Vanderbilt  Holding  Company,  Inc., 
Fairfax,  Iowa;  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  Fairfax  State 
Savings  Bank,  Fairfax,  Iowa. 

4.  Vermilion  Bancorp,  Inc.,  Danville, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  American  Savings 
Bank  of  Danville,  Danville,  Illinois. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Union  Planters  Corporation, 
Memphis,  Tennessee;  to  acquire  100 
percent  of  the  voting  shares  of  SBT 
Bancshares,  Inc.,  Selmer,  Tennessee, 
and  thereby  indirectly  acquire  Selmer 
Bank  &  Trust  Company,  Selmer, 
Tennessee. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director,  Bank  Holding  Company)  101 
Market  Street,  San  Francisco,  California 
94105: 

1.  TRP  Acquisition  Corporation,  B\irr 
Ridge,  Illinois;  to  becoming  a  bank 
holding  company  by  acquiring  at  least 
19.9  percent  of  the  voting  shares  of 
Trans  Pacific  Bancorp,  San  Francisco, 
California,  and  thereby  indirectly 
acquire  Trans  Pacific  National  Bank, 
San  Francisco,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  24, 1996. 

Jennifer  ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  96-33160  Filed  12-27-96;  8:45  am) 
BILUNG  COD€  tnOOI-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  National 
Bioethics  Advisory  Commission 

summary:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  this 
notice  is  hereby  given  to  announce  open 
meetings  of  the  National  Bioethics 
Advisory  Commission  (NBAC).  The 
purposes  of  the  meetings  are  to  address: 
(I)  The  protection  of  the  rights  and 
welfare  of  human  research  subjects  and 
(ii)  the  management  and  use  of  genetic 
information. 

DATES:  January  9, 1997,  8:00  a.m.-4:30 
p.m.  and  January  10, 1997,  8:30  a.m.- 
12:00  p.m. 

PLACE:  The  Madison  Hotel,  15th  and  M 
Sts,  N.W.,  Washington,  D.C.  20005. 
SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975,  October  3, 
1995.  The  purpose  of  the  NBAC  is  to 
provide  advice  and  make 
recommendations  to  the  National 


Science  and  Technology  Council,  and 
other  appropriate  entities  on  bioethical 
issues  arising  from  research  on  human 
biology  and  behavior  and  the 
applications,  including  the  clinical 
applications,  of  that  research. 

National  Bioethics  Advisory 
Commission  Meeting,  The  Madison 
Hotel,  Washington,  D.C,  Thursday, 
January  9, 1997 

Tentative  Agenda 

Morning  Session 

8:00  a.m. — Call  to  order  and  Opening 
Remarks  by  Chair 

8:15  a.m. — ^Discussion  of  the  activities  of 
the  NBAC  Human  Subjects 
Subcommittee 
10:15  a.m. — Break 

10:30  a.m. — ^Discussion  of  the  activities 
of  the  NBAC  Genetics 
Subcommittee 
12:30  p.m. — Limch 

Afternoon  Session 

1:45  p.m. — Continuation  of  morning 
discussions 
3:00  p.m. — Break 

3:15  p.m. — ^Discussion  of  future  NBAC 
activities 

4:00  p.m. — ^Public  Comment 
4:30  p.m. — ^Adjourn 

National  Bioethics  Advisory 
Commission,  The  Madison  Hotel, 
Washington,  D.C  Friday,  January  10, 
1997 

Tentative  Agenda  ^ 

8:00  a.m. — ^Meeting  of  the  Genetics 
Subcommittee  of  the  National 
Bioethics  Advisory  Commission 
10:00  a.m. — ^Break 
10:30  a.m. — ^Meeting  of  the  Human 
Subjects  Subcommittee  of  the 
National  Bioethics  Advisory 
Commission 
12:30  p.m. — ^Adjoiun 

Public  Participation 

The  two  days  of  meetings  are  open  to 
the  public  with  attendance  limited  to 
space  available.  Members  of  the  public 
who  wish  to  make  oral  statements 
should  contact  NBAC  at  the  address  or 
telephone  number  listed  below  as  soon 
as  possible,  prior  to  the  meeting. 
Reasonable  provisions  will  be  made  to 
include  on  the  agenda  presentations  by 
persons  requesting  an  opportunity  to 
speak.  Individuals  who  plan  to  attend 
the  meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  special  accommodations,  should 
also  contact  NBAC  at  the  address  or 
telephone  number  listed  below  as  soon 
as  possible 'prior  to  the  meeting.  Persons 
who  wish  to  file  written  statements  with 
NBAC  may  do  so  at  any  time. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Norris,  Communications 
Director,  National  Bioethics  Advisory 
Commission,  MSC-7508, 6100 
Executive  Boulevard,  Suite  3C01, 
Rockville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  number 
301-480-6900. 

Dated:  December  20, 1996. 

Philip  R.  Lee, 

Assistant  Secretary  for  Health. 

[FR  Doc.  96-33091  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  4160-17-M 


Health  Care  Financing  Administration 

IHCFA-R-187] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utiUty  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency’s  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
oi  ihe  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  National 
Provider  System(NPS);  Form  No.: 
HCFA-R-187;  Use:  HHS  is 
consolidating  provider  enumeration 
across  programs.  The  NPS  will  be  used 
in  program  operations  and  management 
to  assign  provider  identification 
numbers,  i.e.,  billing  numbers  for  claims 
processing  and  payment.  It  will  replace 
the  current  Medicare  Physician  and 
eligibility  System  (MPIES)  and  UPIN;  it 
will  replace  the  enmneration  functions 
of  the  Medicare  OSCAR,  CLIA,  and  NSC 
provider  numbering  systems. 

Frequency:  On  occasion;  Affected 
Public:  Federal  Government,  State, 

Local  or  Tribal  Government,  Individuals 
or  Households,  Business  or  other  for-  , 
profit,  and  Not-for-profit  institutions; 


Number  of  Respondents:  68;  Total 
Annual  Hours:  23,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA’s  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resoiurces  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  December  12, 1996. 

Edwin  ).  Giatzel, 

Director,  Management  Analysis  and  Planning 
Staff.  Office  of  Financial  and  Human 
Resources,  Health  Care  Financing 
Administration. 

(FR  Doc.  96-33150  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4120-03-P 


Medicaid  Bureau;  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Hiunan 
Services,  Health  Care  Financing 
Administration  (HCFA),  (Federal 
Register,  Vol.  59,  No.  60,  pp.  14628- 
14662,  dated  Tuesday,  March  29, 1994, 
and  Federal  Register,  Vol.  59,  No.  132, 
pg.  35528,  dated  I'uesday,  July  12, 1994) 
is  amended  to  reflect  changes  to  the 
subordinate  structure  within  HCFA’s 
Medicaid  Bureau. 

The  Medicaid  Bureau  is  streamlining 
their  organization  by  abolishing  its 
current  substructure  and  creating  a  new 
organization  comprised  of  six  offices 
with  no  subordinate  levels.  The  offices 
are  functionally  grouped  to  support 
services  provided  to  specific  Medicaid 
Bureau  customers.  Within  the  new 
structure  operational  and  policy 
functions  are  no  longer  separated  but 
are  combined  in  each  office. 

The  specific  amendments  to  PcUt  F  are 
described  below; 

•  Section  F.10.A.5.  (Organization)  is 
amended  to  read  as  follows: 

5.  Medicaid  Biueau  (FAB) 

a.  Office  of  Long  Term  Care  Services 
(FAB4) 

b.  Office  of  Medical  Services  (FAB5) 


c.  Office  of  Beneficiary  Services 
(FAB6) 

d.  Office  of  Financial  Services  (FAB7) 

e.  Office  of  Information  Systems  and 
Data  Analysis  (FAB8) 

f.  Office  of  Program  and 
Organizational  Services  (FAB9) 

•  Section  F.20.A.5.  (Functions)  is 
amended  to  read  as  follows: 

a.  Office  of  Long  Term  Care  Services 
(FAB4) 

•  Formulates,  evaluates,  and  prepares 
policies,  specifications  for  regulations, 
instructions,  preprints,  and  procedures 
related  to  Medicaid  payment  and 
coverage  policy  for  continuing  and  long¬ 
term  care. 

•  Provides  oversight  of  pleuming, 
development,  implementation,  and 
monitoring  of  M^icaid  program 
operations  in  regional  offices  and  State 
Medicaid  agencies  related  to  the 
provision  and  payment  for  continuing 
and  long-term  care,  both  institutional 
and  non-institutional. 

•  Reviews  State  Plan  Amendments 
related  to  continuing  and  long-term 
care,  provides  consultation  to  regional 
offices,  and  makes  recommendations  for 
approval  and  disapproval. 

•  Oversees  and  coordinates  the 
assessment  process  for  the  operational 
implementation  of  the  Medicaid 
program  for  continuing  and  long-term 
care  under  State  plans  and  home  and 
commimity-based  services  waivers. 

•  Provides  ongoing  policy  and 
operational  support,  in  concert  with  the 
Office  of  Researtdi  and  Demonstrations, 
for  Section  1115  demonstrations  in 
continuing  and  long-term  care. 

•  Provides  authoritative 
interpretation  of  Medicaid  coverage  and 
payment  policy  for  continuing  and  long¬ 
term  care  for  providers.  Regional 
Offices,  State  governments. 
Congressional  Staffs,  other  agencies  of 
the  Federal  government,  interest  groups 
and  the  general  public. 

•  Develops,  evaluates,  and  reviews 
policies  emd  operational 
implementation  of  the  entire  range  of 
continuing  and  long-term  care  services 
under  Medicaid  including  all 
institutional  and  non-institutional 
sources  of  care,  including:  home  and 
community-based  services  including 
waivers  and  State  plan  issues,  nursing 
facilities,  intermediate  care  facilities  for 
persons  with  mental  retardation/ 
developmental  disabilities,  psychiatric 
services  for  persons  under  age  21, 
hospice,  home  health,  personal  care, 
private  duty  nursing,  habilitation, 
rehabilitation,  physical  therapy, 
occupational  therapy,  respiratory 
therapy,  speech  therapy,  language  and 
hearing  services,  residential  treatment 
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facilities,  private  non-medical 
institutions,  medical  day  care,  subacute 
care,  community  supported  living 
arrangements,  behavioral/mental  health, 
substance  abuse  treatment,  pre¬ 
admission  screening  and  aimual 
resident  review  (PASARR)  and  case 
management. 

•  Develops  and  interprets  policy  and 
oversees  operational  implementation  of 
a  wide  range  of  areas  as  they  impact 
continuing  and  long-term  care  services, 
including:  comparability,  sufficiency, 
amount,  diuration  and  scope  of  services, 
the  Boren  Amendment,  provider 
appeals,  essential  community  providers 
of  LTC,  provider  qualifications 
including  conditions  of  participation  for 
Medicaid  providers,  distinct  part  issues, 
and  inmates  of  public  institutions. 

•  Serves  as  focal  point  for  enforcing 
State  agency  compliance  with  statute, 
regulations  and  instructions  as  they 
affect  continuing  and  long-term  care. 

•  Develops  and  puts  in  place 
strategies  to  assure  new  and  existing 
legislation,  regulations  and  policy  for 
Medicaid  continuing  and  long-term  care 
is  implemented  effectively,  including: 
development  of  written  guidance,  best 
practices  information,  training 
materials,  technical  assistance  to  States 
through  telecommunications  and  on-site 
visits,  data  bases  etc. 

•  Assumes  principal  responsibility 
for  Biueau  implementation  of 
continuing  emd  long-term  care 
objectives  in  the  MB  and  HCFA  strategic 
plans. 

•  Supports  cross-cutting  activities  in 
relation  to  functional  areas  of 
responsibilities  involving:  (1)  Section 
1115  waivers,  (2)  quality  of  care 
initiatives,  (3)  health  care  reform,  {4) 
baud  and  abuse  strategies,  (5)  legislative 
development,  (6)  communication 
strategy  and  implementation,  and  (7) 
internal  budget  and  contracting. 

b.  Office  of  Medical  Services  (FAB5) 

•  Develops,  interprets,  and  reviews 
Medicaid  coverage  and  payment 
policies  and  procedures  pertedning  to 
maternal  and  child  health  services, 
family  planning  services,  sterilization, 
hysterectomy,  abortion,  teenage 
pregnancy  services,  vaccines  for 
children,  school-based  health  services, 
nutrition  services,  early  intervention 
services,  pregnancy  related  services,  lab 
and  X-ray  services,  dental  services, 
nurse-midwife  services,  pediatric  nurse 
practitioner  services/certification  family 
services,  transportation  services,  TB 
related  services,  medical  day  care, 
prescribed  drugs,  dentures  and 
prosthetic  devices  and  eyeglasses,  other 
diagnostic,  screening  and  preventive 
services,  physician  services  and  all 


other  non-LTC  services,  provider 
appeals,  and  Indian  health  services; 
comparability  and  sufficiency  of 
services  and  uniform  availability  of 
services  statewide  (hereafter  designated 
as  medical  and  remedial  care  services). 

•  Formulates,  evaluates,  and  prepares 
policies,  specifications  for  regulations, 
instructions,  preprints,  proc^ures  and 
general  instructions  related  to  Medicaid 
medical  and  remedial  care  coverage  and 
payment  activities. 

•  Makes  recommendations  for 
legislative  changes  to  improve  program 
policy  and  ease  of  administration. 

•  Reviews  State  plan  amendments 
and  makes  recommendations  on 
approvals/ disapprovals. 

•  Provides  interpretations  of 
Medicaid  medical  and  remedial  care 
coverage  payment  policies  to  regional 
offices,  congressional  staffs,  other 
Departments  of  the  Federal  government, 
interest  groups,  and  State  agencies. 

•  Provides  medical  advice  and 
consultation  pertaining  to  the  Medicaid 
program. 

•  Reviews,  with  the  Office  of 
Research  and  Demonstrations,  research 
and  demonstration  agendas  in  the  area 
of  Medicaid  medical  and  remedial  care 
coverage  and  payment. 

•  Ideptifies,  studies,  and  makes 
recommendations  for  modifying 
Medicaid  medical  and  remedial  care 
payment  and  coverage  policies  to  reflect 
changes  in  recipient  health  care  needs, 
program  objectives,  and  the  health  care 
delivery  system. 

•  Develops,  evaluates,  and  reviews 
Medicaid  coverage  amd  payment 
hospital  policies  (including  hospital 
Boren  Amendment  issues  and 
Disproportionate  Share  Hospitals), 
regulations,  and  procedures  pertaining 
to  services  provided  by  hospitals  and 
Christian  Science  Sanitoriums  under 
Medicaid;  and  Early  and  Periodic 
Screening,  Diagnosis  and  Treatment 
(EPSDT)  imder  Medicaid. 

•  Reviews  requests  for  waivers  under 
Section  1915  (c)  and  (d)  of  the  Social 
Seciuity  Act. 

•  Monitors  State  medical  and 
remedial  care  compliance  to  State  plan 
and  oversees  the  compliance  process. 

•  Provides  interpretations  of  policies 
to  regional  offices,  congressional  staffs, 
other  Departments  of  the  Federal 
government,  interest  groups  and  State 
agencies. 

•  Coordinates  with  other  HCFA 
bureaus,  divisions,  and  offices,  the 
Social  Security  Administration,  and 
othm  departmental  components  in  the 
development  of  medical  and  remedial 
care  policies. 


•  Provides  policy,  operational  and 
systems  support  for  implementation  of 
the  Medicaid  drug  rebate  program. 

•  Coordinates  with  the  Biueau  of  Data 
Management  and  Strategy  and  the  States 
in  the  development  of  systems 
specifications  for  the  format, 
transmission  methods,  data  entry, 
maintenance,  and  modification  of  drug 
product  data  submitted  by 
manufacturers. 

•  Develops  and  disseminates  drug 
rebate  techffical  notes,  letters  to 
Medicaid  State  Agencies,  and 
acceptance  letters  to  drug 
manufactiuers.  Processes  signed  drug 
rebate  agreements. 

•  Maintains  liaison  with,  and 
provides  technical  assistance  to  drug 
manufacturers,  Medicaid  State  agencies, 
pharmaceutical  associations,  private 
sector  vendors,  and  other  parties 
regarding  the  drug  rebate  program. 

•  Establishes  and  maintains 
telephone  “hotline”  in  answering 
queries  regarding  the  monthly 
Consumer  Price  Index  Urban  and 
current  Manufactmer  and  State  address 
information. 

•  Prepares  an  annual  report  to 
Congress  on  drug  product  and 
expenditure  data. 

•  Supports  cross-cutting  activities  in 
relation  to  functional  areas  of 
responsibilities  involving:  (1)  Section 
1115  waivers,  (2)  quality  of  care 
initiatives,  (3)  health  care  reform,  (4) 
baud  and  abuse  strategies,  (5)  legislative 
development,  (6)  commimication 
strategy  and  implementation,  and  (7) 
internal  budgeting  and  contracting. 

c.  Office  of  Beneficiary  Services  (FAB6) 

•  Provides  beneficiary  casework 
services  by  responding  to  written  and 
person  inqiiiries  and  inquires  made  by 
other  interested  parties  on  behalf  of 
beneficiaries  which  are  directed  to  the 
bureau. 

•  Uses  HCFA  hotline  to  improve 
beneficiary  access  to  the  bureau. 

•  Develops  with  partners  and 
stakeholders  a  network  of  contacts  to 
facilitate  casework  and  outreach  to 
beneficiaries. 

•  Working  with  States  and  Regional 
Offices,  develops  and  implements 
strategies  to  inform  individuals  of 
benefits  available  and  how  to  gain 
access  to  the  program. 

•  Develops  consumer  information 
directed  at  informing  beneficiaries  on  a 
variety  of  programmatic  issues. 

•  Identifies  and  develops  reports  on 
significant  trends  identified  through 
casework  activities. 

•  Serves  as  ombudsperson  for 
beneficiaries  through  representation  on 
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workgroups  and  at  meetings  within  and 
outside  HCFA. 

•  In  conjimction  with  partners  and 
stakeholders,  develops  strategies  for 
addressing  and  overseeing  eligibility 
and  service  access  issues  for 
beneficiaries. 

•  Develops  strategies  fur  addressing 
and  overseeing  quality  issues  for 
beneficiaries. 

•  Serves  as  the  focal  point  in  the 
biureau  for  special  populations  such  as 
Native  Americans,  HIV/AIDS, 
individuals  in  rural  areas,  the  homeless 
and  migrants. 

•  Develops  multi-faceted  initiatives 
foctised  on  priority  program  areas  and 
special  need  of  special  populations. 

•  Collaborates  with  Feaeral  and  State 
agencies  and  private  organizations  to 
identify  and  eliminate  barriers  and 
improve  health  status  of  Medicaid 
beneficiaries. 

•  Works  with  Regional  Offices  to 
identify  States’  needs  and  coordinates 
initiatives  for  technical  assistance, 
information  exchange  and  capacity  for 
addressing  beneficiary  issues. 

•  Develops,  interprets  and  issues 
Medicaid  poUcies  and  procedures  for 
implementing  mandatory  and  optional 
eligibility  groups,  financial  eligibility 
requirements  and  non-financial 
eligibility  requirements  such  as  age, 
disability,  residence  and  citizenship  and 
beneficiary  appeals. 

•  Develops,  interprets  and  issues 
Medicaid  policies  and  procedures  for 
eligibility  administration  and 
beneficiary  rights  and  responsibilities, 
confidentiality,  outstationing  of 
eligibility  workers  and  other  technical 
policies  such  as  advance  directives  and 
state  wideness. 

•  Develops,  implements  tmd 
coordinates  a  system  for  reviewing  the 
States’  performance  of  Income 
Eligibility  Verification  System  (lEVS) 
requirements.  Develops  and  interprets 
regulations  and  policies  for  States  to 
establish  lEVS. 

•  Evaluates  end  contributes  to 
development  of  policies  for  Aid  to 
Families  with  Dependent  Children  and 
Supplemental  Security  Income  which 
have  impact  on  Medicaid  eligibiUty 
(including  welfare  reform  proposals). 

•  Develops,  directs  and  operates  a 
national  quality  control  program  to 
determine  the  effectiveness  of  Medicaid 
State  agencies’  performance  in  the  area 
of  Medicaid  eligibility  determinations 
and  negative  case  actions.  As  part  of  this 
function,  the  team  establishes, 
maintains  and  disseminates  MEQC 
schedules,  develops  Regional  office 
reporting  requirements,  reviews  State 
corrective  action  plans,  participates  in 
development  of  fiscal  disallowances  and 


preparing  recommendations  for  waivers 
of  disallowances. 

•  Encourages  State  to  develop 
alternatives  to  the  traditional  Medicaid 
Quality  Control  (MEQC)  program 
through  MEQC  pilots  and  participates  in 
the  development,  review  amd  approval 
tracking  and  development  of  reports 
relative  to  such  pilots. 

•  E)evelops  with  partnejrs  strategies 
and  guideline  outside  MEQC  for 
monitoring  State’s  eligibility  policies 
and  operations  emd  evaluates  finding 
resulting  from  these  monitoring 
activities. 

•  Provides  consultation  on  State  plan 
amendments  and  prepares  disapproval 
actions. 

•  Recommends  specific  action  for 
new  or  proposed  legislation  on 
eligibility  and  beneficiary  related  issues. 

•  Provides  consultation  on  eligibility 
aspects  of  Home  and  Commimity-based 
waivers. 

•  Prepares  specifications  for 
regulation.  State  plan  preprints  and 
manual  instructions  in  program  areas 
within  the  scope  of  this  team’s 
responsibilities. 

•  Maintains  liaison  with  the  Social 
Security  Administration, 

Administration  for  Families  and 
Children,  Public  Health  Services,  USDA 
emd  other  Federal  and  State  agencies 
that  provide  assistance  and  services  to 
Medicaid  beneficiaries. 

•  Supports  cross-cutting  activities  in 
relation  to  functional  areas  of 
responsibilities  involving:  (1)  Section 
1115  waivers,  (2)  quality  of  care 
initiatives,  (3)  health  care  reform,  (4) 
fraud  and  abuse  strategies,  (5)  legislative 
development,  (6)  commimication 
strategy  and  implementation,  and  (7) 
internal  budgeting  and  confracting. 

•  Serves  as  the  focal  point  for 
Medicaid  third  party  liability  (TPL) 
operating  instructions  and  policy 
guidance  to  Medicaid  State  agencies  and 
regioned  offices. 

•  Develops  and  implements  the 
regulations  and  operating  instructions 
for  regional  offices  and  States  to 
implement  TPL  programs. 

•  Reviews  proposed  legislation  and 
regulations  for  potential  impact  on  TPL 
operations  and  makes  recommendations 
for  changing  regulations  to  improve  TPL 
program  administration. 

•  Investigates  and  corrects  problems 
in  TPL  operational  implementation  by 
Medicaid  State  agencies. 

•  Assists  regional  offices  in  resolving 
operating  issues  involving  various 
operational  policies  affecting  TPL. 

•  Develops,  interprets,  and  issues 
pohcies  imder  Medicaid-to  ensure  the 
appropriate  allocation  of  health  care/ 


administrative  costs  under  the  Medicaid 
Bureau  Strategic  Plan. 

•  Develops,  interprets  and  issues 
policies  for  third-party  liability 
provisions;  the  liability  of  recipients 
and  applicants  for  payment  of 
coinsurance,  deductible,  and  other  cost 
sharing  amoimts;  payment  of  premiums; 
cost  avoidance;  coordination  of  benefits; 
free  care;  cross-over  claims;  and  estate 
recoveries. 

d.  Office  of  Financial  Services  (FAB7) 

•  Participates  in  the  development  and 
evaluation  of  proposed  legislation  or 
other  remedies  to  improve  financial 
programs  and  services. 

•  Reviews  proposed  legislation, 
regulations,  and  operating  initiatives  for 
their  impact  and  to  respond  to 
congressional  inquiries. 

•  Prepares  regulations,  manuals, 
program  guidelines,  general 
instructions,  reporting  instructions,  and 
other  written  products  related  to 
financial  pohcies,  operations,  and 
services. 

•  Serves  as  Medicaid  Bureau  liaison 
with  the  Office  of  Inspector  General  and 
the  Department  of  Justice  regarding 
audit  services. 

•  Provides  oversight  and  coordinates 
the  national  Medicaid  medical 
assistance  and  administrative  costs 
budgets  and  justifications.  Develops  and 
mainteuns  budget  preparation  and 
execution  poUcies  and  procedures  used 
by  States  and  regional  offices. 

•  Formulates  the  national  Medicaid 
operating  and  President’s  budget  for 
medical  assistance  payments  and 
administrative  costs. 

•  Develops  information  necessary  to 
support  the  budget  submissions  and 
congressional  budget  justifications. 
Develops,  implements,  and  maintains 
the  Medicaid  budget  preparation  and 
execution  pohcies  and  procedures  for 
use  by  the  States  and  Regional  Offices 
(ROs)  in  administering  the  Medicaid 
program. 

•  Prepares  the  Congressional 
Quarterly  Status  of  Funds  report  using 
State  agency,  RO,  and  Central  Office 
data.  Performs  statistical  and  analytical 
reviews  of  State  agency  and  RO 
submissions  to  estabhsh  historical 
trends  and  projections  of  the  Medicaid 
program  expenditures. 

•  Conducts  onsite  reviews  of  State 
agencies  and  ROs  to  determine 
methodologies  used  for  budget 
preparation  and  execution  and  to 
evaluate  capability  and  accuracy  of  the 
various  systems. 

•  Establishes  policies  jmd  procedures 
by  which  Medicaid  State  agencies  and 
regional  offices  submit  quarterly  budget 
estimates  and  reports  and  administers 
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the  State  grants  process  for 
administrative  and  program  payments. 

•  Maintains  financial  control  over 
grants  to  States  for  Public  Assistance 
(Medical  Assistance  Program)  imder 
Section  1903(d)  of  the  Social  Security 
Act. 

•  Reviews  State  expenditure  reports 
together  with  recommendations 
regarding  the  allocability  of 
expenditures  provided  by  the  RO, 
determines  whether  the  recommended 
action  is  consistent  with  Federal  law 
and  regulations,  prepares 
recommendations  as  to  appropriate 
action  attempts  to  resolve  all  issues  with 
the  ROs,  documents  unresolved  issues . 
to  be  referred  to  the  appropriate  HCFA 
authority  for  decisions,  and  incorporates 
the  results  of  decisions  in  graiits. 

•  Prepares  grant  award  documents. 

•  Provides  technical  assistance  and 
training  to  regional  financial 
management  staff  in  the  monitoring  of . 
expenditures  to  assure  full 
accountability  for  expenditures  and 
develops  appropriate  financial 
management  instructions. 

•  Reviews  all  State  claims  for  Federal 
payment  vmder  Title  XIX  of  the  Social 
Secwity  Act  including  regional  office 
disallowances  of  State  claims. 

•  Serves  as  the  focal  point  for  the 
defense  of  disallowance  decisions 
before  the  Department  Appeals  Board. 

•  Ensines  consistency  with  Federal 
laws,  regulations,  and  poUcy  in  all 
actions  ffiat  may  result  in  disallowances 
of  State  claims  for  FFP.  Reviews, 
secures  necessary  clearances,  and 
provides  technical  assistance  to  regional 
offices  in  deferrals  and  disallowance 
notifications. 

•  Ensures  the  timely  recovery  of 
Federal  funds  and  related  interest; 
tracks  disallowances  from  initiation 
through  issuance,  appeal  and  recovery 
of  the  Federal  share  of  expenditures, 
preparing  periodic  reports  on  the  status 
of  disallowance  actions;  assists  in  the 
defense  of  disallowances,  providing 
technical  assistance  to  the  Department 
Appeals  Board  (DAB)  and  legal  staffs  of 
the  Departments  of  Health  and  Hriman 
Services  and  Justice  in  administrative  or 
judicial  appeals  of  Medicaid 
disallowances;  and  disseminates  and 
implements  all  DAB  and  Court 
decisions. 

•  Provides  oversight,  administration, 
maintenance,  and  amendments  and 
revisions  of  the  Medicaid  Budget  and 
Expenditure  System. 

•  Develops,  coordinates,  and 
maintains  an  automated  system  for 
budgets,  grants,  and  expenditure  reports 
and  produces  periodic  reports  from  this 
system. 


•  Directs  regional  office  financial 
reviews  and  audits  of  State  agencies  and 
oversees  the  Medicaid  claims  processing 
review  activity. 

•  Directs  the  national  financial 
management  review  process  to  monitor 
State  Medicaid  expenditures,  develops 
financial  management  review  guides, 
estabUshes  the  national  schedule  of 
reviews  and  provides  instructions  and 
technical  assistance  to  ensure  that 
reviews  and  policies  are  consistently 
implemented. 

•  Monitors  regional  office  Medicaid 
financial  management  participating  in 
onsite  reviews  and  preparing  perioffic 
reports  of  activities  and  results  and 
national  performance. 

•  Collects,  evaluates,  and  develops 
related  information  and  calculates  ffie 
Federal  fiscal  year  National  DSH 
payment  target  and  State  DSH 
allotments. 

•  Develops  the  Federal  Register 
notice  to  publish  the  Federal  fiscal  year 
National  DSH  target  and  State  DSH 
allotments. 

•  Establishes  pohcies  and  procedures 

by  which  Medicaid  State  agencies  and 
regional  offices  submit  quarterly  budget 
and  expenditure  information  on  State 
receipts  imder  donation  and  taxes 
programs  in  accordance  with  the 
provisions  of  the  Medicaid  statute  and 
regulations.  ' 

•  Collects,  evaluates,  and  develops 
information  and  reporting  on  State 
receipts  of  donations  and  taxes. 

•  La  coordination  vtrith  the  regional 
offices,  calculates  States’  limits  on 
receipts  of  donations  and  taxes  and  any 
appUcable  reduction  in  Federal 
financial  participation. 

•  Prep^s  regulations,  manuals 
program  guidelines,  and  other 
instructions  related  to  donations  and 
taxes  provisions. 

•  Provides  interpretations  of 
estabUshed  Medicaid  policies  to 
regional  offices,  congressional  staffs, 
and  other  departmental  offices  on 
donations  and  taxes  provisions. 

•  Establishes  HCFA  payment  policy 
for  Medicaid  administrative  costs. 
Responsible  for  operational  pohcies 
regarding  availabiUty  of  Federal 
Financial  Participation  (FFP), 
designation  of  appropriate  FIT  rates, 
and  for  issuing  interpretations  to 
regional  offices  regarding  operational 
FFP  issues. 

•  Develops  and  coordinates  the  fiscal 
aspects  of  the  Medicaid  program,  and 
sets  and  interprets  Fede^  fading 
pohcies  and  regional  office  and  State 
operational  procedures. 

•  Provides  the  definitive 
interpretation  of  Federal  funding  of 
State  Medicaid  administrative  costs. 


operational  pohcies  on  the  allocabihty 
and  availability  of  Federal  financial 
participation  (FFP),  and  the  appropriate 
FFP  rates. 

•  JParticipates  with  HCFA 
components  in  development,  review, 
and  evaluation  of  State  health  system 
reforms  under  State  Section  1115  waiver 
programs. 

•  Participates  in  development, 
implementation,  oversight  and 
negotiation  activities  related  to  the 
finwcial  and  budget  neutrahty 
provisions  of  the  States’  Section  1115 
programs,  managed  care  and  other 
health  care  reform  initiatives,  including 
reporting,  rate  setting,  and  conditions  of 
F^eral  financial  participation. 

•  Performs  statistical  and  analytical 
reviews  of  State  agency  and  RO 
submissions  to  estabhsh  historical 
trends  and  projections  of  the  Medicaid 
budget  estimates  and  program 
expenditures  related  to  States’  Section 
1115  programs,  managed  care  and  other 
health  care  reform  initiatives. 

•  Participates  in  onsite  reviews  of 
State  agencies  and  ROs  for  oversight, 
technic^  assistance  and  negotiation  of 
issues  related  to  the  provisions  of  States’ 
Section  1115  programs  and  health  care 
reform  initiatives. 

•  Develops  evaluates,  interprets  and 
reviews  policies,  regulations,  standards 
and  procedures,  and  provides 
operational  oversight,  pertaining  to 
physician  referral  provisions. 

•  Provides  oversight  for  the 
implementation  and  continuing 
operational  support  related  to  physician 
referral. 

•  Develops,  plans  and  executes 
analytical  studies  to  identify 
programmatic,  operational  or 
management  areas  of  fiscal  vulnerabihty 
or  wlhch  impact  the  fiscal  integrity  of 
the  Medicaid  program. 

•  Performs  financial  analyses  of  and 
makes  recommendations  for  addressing 
areas  of  fiscal  vulnerability. 

•  In  partnership  with  States,  develops 
approaches  to  improve  the  fiscal 
integrity  of  the  Medicaid  program  and 
reduce  areas  of  fiscal  vulnerabihty. 

•  Supports  cross-cutting  activities  in 
relation  to  functional  areas  of  - 
responsibiUties  involving:  (1)  Section 
1115  waivers,  (2)  quaUty  of  care 
initiatives,  (3)  health  care  reform,  (4) 
fraud  and  abuse  strategies,  (5)  legislative 
development,  (6)  communication 
strategy  and  implementation,  and  (7) 
internal  budgeting  and  contracting. 

e.  Office  of  Information  Systems  and 
Data  Analysis  (FAB8) 

•  Serves  as  the  Bureau’s  focal  point  to 
improve  State/Federal  decision  making 
through  the  effective  use  of  information. 
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•  Develops  information  requirements 
for  decision  making  in  State/Federal 
health  care  programs  through  its 
leadership  role  in  defining  information 
requirements  via  customer  input,  and 
reconciles  information  needs. 

•  Develops  staff  capability  for 
information  analysis  by  incorporating 
data  and  statistical  ansdysis  techniques 
into  program/policy  training,  providing 
tools  and  materials  necessary  to 
facilitate  data  and  information  analysis, 
and  ensures  teams  needing  these  sldlls 
are  staffed  with  such  members 
experienced  in  their  use. 

•  Serves  as  clearinghouse  for 
information  on  Medicaid  programs  and 
data  availability  to  support  comparative 
analyses. 

•  Monitors  and  tracks  Medicaid 
population  through  2082  and  the 
M^caid  Statistical  Information  System 
data. 

•  Develops  and  maintains  an 
automated  system  providing  State-by- 
State  inventories  of  Medicaid  program 
characteristics. 

•  Develops,  implements,  and  directs 
mathematical  and  statistical  procediues, 
including  sampling,  precision,  miiverse 
identification,  etc.,  in  support  of  the 
Medicaid  quality  control  and 
assessment  programs,  as  well  as  other 
Medicaid  program  activities. 

•  Provides  statistical  support  and 
performs  analyses  related  to  Federal  and 
State  Medicaid  program  design  quality 
and  operations. 

•  Assists  BDMS  in  setting  standards 
to  assure  data  accxiracy  and  consistency 
through  the  development  of  data 
definitions,  system  edits,  etc. 

•  Develops  and  maintains  a 
centralized  State  data  profile  to  support 
State  and  regional  efforts  to  foster 
improvements  to  State  program  design 
via  the  assistance  of  technological 
advances  made  by  other  States  and  the 
private  sector,  including  state-of-the-art 
technology  in  electronic  data 
processing. 

•  Coordinates  with  all  State  Medicaid 
agencies,  in  conjimction  with  HCFA 
regional  offices  and  BDMS, 
implementation  of  system  coding  and 
other  changes  related  to  the  Medicare 
program’s  Physician  Payment  Reform 
initiative  and  other  data  initiatives  such 
as  common  coding,  uniform  billing,  and 
electronic  data  interchange, 

•  Develops,  plans  and  executes 
analytical  studies  at  the  request  of  the 
Bureau  Director;  analyzes  current 
Medicaid  policies  to  identify 
weaknesses,  define  options  for  change, 
and  assess  their  impact;  and  effectively 
communicates  and  disseminates 
findings  associated  with  the  program 


analyses  and  policy  studies  described 
above. 

•  Analyzes  large-scale  databases  and 
designs  population-based  surveys  and 
other  analyses  to  enhance  program 
operations  and  policy  coherency. 

•  Provides  the  bureau  with  internal 
systems  expertise  to  produce  and 
interpret  operational  performance 
indicators  from  the  manipulation  of._ 
computer-stored  financial  and  program 
data  and  to  review  the  integrity  of 
systems  operating  within  the  Bureau. 

•  Serves  as  a  focal  point  for  Medicaid 
funding  requests  and  coordinates  with 
the  appropriate  components  within 
HCFA  and  the  Department  and  prepares 
the  recommendations  for  final  decisions 
regarding  approval  or  disapproval. 

•  Directs  ffie  development  and 
issuance  of  regulations,  specifications, 
requirements,  procedures,  and 
instructional  material  to  implement  and 
maintain  operational  systems  for 
processing  Medicaid  claims/encounter 
data  and  defines  their  appfication  to  the 
States  and  program  recipients. 

•  Monitors  Medicaid  automated 
systems  requirements,  standards  and 
procedures  pertaining  to  the  review  and 
evaluation  of  State  agency  automated 
data  processing,  claims/encoimter  data 
processing,  information  retrieval 
systems,  and  integrated  eligibility 
systems,  in  terms  of  their  development, 
operations  and  funding  to  determine 
State  compliance  with  published 
Federal  requirements. 

•  Performs  periodic  reviews  of  State 
systems  to  identify  deficiencies  with 
regard  to  failing  to  meet  performance 
standards  developed  by  these  and  other 
HCFA  staff. 

•  Reviews  and  approves  State  agency 
requests  for  Federal  Financial 
Participation  (FFP)  associated  with  the 
cost  of  developing  and  operating 
Medicaid  claims/encounter  data 
processing,  information  retrieval 
systems,  as  well  as  integrated  eligibility 
systems. 

•  Provides  policy  guidance  for  the 
application  of  conceptual  equivalency 
in  the  determination  of  whether 
uncertified  automated  systems  meet  the 
Federal  Medicaid  Management 
Information  System  (Ml^S) 
requirements,  as  well  as  provides 
technical  guidance  to  HCTA 
components  involved  in  the 
development  of  MMIS  re-certification 
standa^s. 

•  Central  coordination/liaison  office 
for  working  with  other  HCFA 
components  (e.g.  BDMS.  BPO,  HSQB, 
ORD,  etc.)  on  data  and  system-related 
issues.  Similarly  relates  to  other 
governmental  agencies  and  the  private 


sector  on  Medicaid  issues,  in  concert 
with  BDMS’  overall  strategy/midemce. 

•  Promotes  standardized  electronic 
data  interchange  (EDI)  and  its  adoption 
by  States;  worl^  with  Regional  Offices, 
the  National  Uniform  Billing 
Committee,  and  other  health  care 
claims/encoimter  work  groups  toward 
this  end  together  with  the  State 
Medicaid  Director’s  Association,  the 
Medicare  program  and  other  interested 
parties  for  purposes  of  developing 
national  standards. 

•  Participates  on  the  American 
National  Sttmdards  Institute  (ANSI) 
committees  (and  other  similar  groups) 
regarding  data  elements  for  eligibility, 
health  care  services,  coverage,  payment, 
etc.  information. 

•  Monitors  State  electronic 
verification/claims  submission/ 
processing/payment  systems,  as  well  as 
HCPCS  issues,  and  the  conversion  of  the 
HCFA  1450  and  1500  to  electronic 
formats. 

•  Coordinates  with  all  State  Medicaid 
Agencies  the  adoption  of  national 
standards  for  pa{>er  and  electronic  data 
interchange-bas^  administrative 
transactions  such  as  claims,  encoimters, 
remittance  advice  and  eligibility 
inquiries. 

f.  Office  of  Program  and  Organizational 
Services  (FAB9) 

•  Promote  and  support  States’- 
development  of  Medicaid  program 
transitions  to  health  system  reform. 

•  Provide  leademhip  to  the  Medicaid 
Bureau’s  coordinating  activities  related 
to  State-initiated  health  system  reforms 
accomplished  through  Statewide 
Section  1115  projects. 

•  Serve  as  tne  Medicaid  Bureau’s 
clearinghouse  for  information  on  State 
reform  initiatives;  identify  needs  and 
coordinate  initiatives  for  technical 
assistmce,  information  exchange  and 
capacity  bmlding  to  further  States’ 
progress  toward  pro^am  reforms. 

•  Implement  coll^orative  initiatives 
among  Federal  and  State  agencies  emd 
private  organizations,  for 
complementsuy  efforts  to  improve 
health  service  delivery  and/or  financing 
in  priority  areas. 

•  Support  management  of  Medicaid 
strategic  planning,  through  analyses  of 
data,  trends  and  external  forces, 
assessment  of  program  activities  in  light 
of  planned  objectives,  and  coordination 
of  Medicaid  planning  activities  with 
other  agencies  and  organizations. 

•  Serves  as  liaison  with  and 
ombudsman  for  the  Medicaid  regional 
components.  Ensure  that  meaningful 
dialogue,  instead  of  jrist  one-way 
infoilnation  flow,  occurs  during 
teleconferences  and  conferences. 
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Ensures  involvement  and  participation 
by  ORD  and  OMC  when  necessary  to 
resolve  operational  conflicts  impacting 
the  Medicaid  program.  Represents  the 
regions  at  leadership  meetings  of  the 
Bureau,  and  provides  leadership  on 
Bureau  priorities  for  regional  office 
work. 

•  Compile  and  analyze  other  bmreaus’ 
plans  to  the  extent  they  affect  Medicaid 
resource  use  in  the  regions  or  in  the 
bureau. 

•  Provide  leadership  in  the 
development  and  revisions  of  the  HCFA 
workplan  related  to  the  bureau’s 
responsibilities  or  of  the  Medicaid 
Bureau  work  plan.  Prepare  Medicaid 
Bureau  strategies. 

•  Represent  the  Brueau  with  AAORM 
staff.  Participate  in  AAORM  conference 
calls  with  the  Regional  Administrators 
and  provide  alerts  to  the  leadership  of 
the  Medicaid  Bvireau  when  issues  arise 
that  will  affect  the  Bureau’s  plaiming. 

•  Provide  leadership  withm  the 
Medicaid  in  the  development  of 
legislative  implementation  plans. 

•  Provides  leadership  on  the 
evaluation  of  the  Medicaid  Biueau’s 
structure  and  on  the  development  and 
implementation  of  the  means  for  dealing 
with  the  results  of  evaluations. 

•  Evaluates  Medicaid  operations  and 
leadership,  and  HCFA-wide  policies 
and  programs  to  develop,  coordinate, 
and  implement  bureau-wide 
management,  budget,  personnel  and 
administrative  policies  and  programs. 
Leads  the  design,  implementation,  and 
operation  of  Bureau  processes,  methods 
and  policy  to  be  followed  by  all 
subdivisions  of  the  Bureau  in  the  areas 
of  budget  and  financial  operations, 
procurement,  work  planning,  personnel, 
management  fmalysis  and  evaluation, 
administrative  and  general  services,  and 
equal  employment  opportxmity. 

•  Executes  the  budget  for  the  bureau 
through  the  issuance  of  staff  and  dollar 
controls,  budget  allowances  for 
administrative  expenditures,  and 
employment  ceilings  to  the  Bureau 
Director  and  team  managers. 

•  Provides  advice  and  assistance  with 
regard  to  the  development,  coordination 
and  control  of  manual  issuances. 
Interprets  and  produces  various 
program  information  reports. 

•  Serves  as  focal  point  for  public 
information  (e.g.,  newsletter  articles, 
FOIA  and  Privacy  Act  requests,  etc.). 
Plans,  directs  and  coordinates  the 
Bureau’s  paperwork  bmden  reduction 
and  information  collection  budget 
programs. 

•  Provides  leadership  of  a  program  to 
ensure  that  the  Bureau  is  responsive  to 
States,  regional  offices,  other  central 
office  components  and  the  public. 


Directs  a  Biueau-wide  tracking  and 
control  system  on  correspondence, 
policies,  regulations,  action  docvunents, 
etc.,  and  provides  training  and  technical 
assistance  on  standards  for  content  of 
written  documents. 

•  Represents  the  Medicaid  Biueau 
and  participates  on  teams  charged  with 
redesigning  HCFA-wide  administrative 
and  management  programs,  policies  and 
procedures. 

•  Serves  as  focal  point  for  the  General 
Accounting  Office  and  the  Office  of  the 
Inspector  General  reports  relating  to  MB 
and  coordinates  other  operational 
reviews  of  and  within  MB  (e.g.,  internal 
control  reviews). 

•  Develops  and  conducts  a 
curriculum  and  courses  to  develop  or 
increase  the  knowledge  of  the  Medicaid 
program  of  staff  from  the  MB,  regional 
offices.  States,  and  other  partners  and 
stakeholders. 

•  Coordinates,  tracks,  and  produces 
reports  on  State  plan  amendments, 
home  and  community-based  waivers. 
State  plan  preprints,  legislative 
proposals  (A19s),  regulations, 
correspondence,  and  Section  1115 
health  care  reform  waivers. 

•  Develops  and  maintains  general 
program  compliance  policies  and  tracks 
status  of  compliance  issues. 

•  Serves  as  the  liaison  and 
coordinator  between  the  public  and 
other  Federal  agencies  and  the  MB  to 
address  the  needs  of  such  individuals 
and  organizations.  These  activities 
include  securing  appropriate  attendees 
at  meetings,  participants  on  workgroup 
and  teams,  and  traddng  the  MB 
resources  committed  to  such  activities. 

•  Develops  and  maintains  a  biueau 
administrative  protocol  and  develops 
instructions  for  MB,  regional  offices, 
and  States  on  submission  and 
processing  State  plan  amendments. 

•  Directs  the  Bureau’s  ADP  activities 
relating  to  development, 
implementation,  and  administration  of 
mainframe  and  PC-hased  ADP  systems. 

•  Ensures  adherence  to  all  HCFA 
Automated  Data  Processing  (ADP) 
security  measures,  policies,  and 
procedures  and  assists  with  the 
development,  modification,  and  review 
of  ADP  policies. 

•  Provides  bureau  support  on  issues 
related  to  microcomputer  systems. 
Serves  as  the  primary  bureau  contact 
point  in  coordinating  with  the  Bureau  of 
Data  Management  and  Strategy  on 
issues  associated  with  system 
appheations. 


Dated:  September  20, 1996. 

Bmce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

(FR  Doc.  96-33094  Filed  12-27-96;  8:45  am) 
Btumo  CODE  4120-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4061-N-04] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1996  for  Section  8  Family 
Self-Sufficiency  Program  Coordinators 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Aimouncement  of  funding 
awards. 


SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  [Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  (FY)  1996  to  housing 
agencies  (HAs)  tmder  the  Section  8 
Family  Self-Sufficiency  (FSS)  program. 
The  purpose  of  this  Notice  is  to  publish 
the  names  and  addresses  of  the  award 
winners  and  the  eunoimt  of  the  awards 
made  available  by  HUD  to  provide 
funding  for  FSS  program  coordinators. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Director,  Operations 
Division,  Office  of  Rental  Assistance, 
Office  of  Public  and  Indian  Housing, 
Room  4220,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
S.W.,  Washin^on,  D.C.  20410-8000, 
telephone  (202)  708-0477.  (This 
telephone  number  is  not  toll-free.)  A 
telecommunications  device  for  hearing- 
and  speech-impaired  individuals  (TTY) 
is  available  at  1-800-877-8339  (Fedeitd 
Information  Relay  Service). 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  rental  voucher  and  rental 
certificate  programs  is  to  assist  eligible 
families  to  pay  the  rent  for  decent,  safe, 
and  sanitary  housing.  The  FY  96  awards 
annoimced  in  this  notice  were  selected 
for  funding  consistent  with  the 
provisions  in  the  Notice  of  Funding 
Availability  (NOFAs)  published  in  the 
Federal  Register  on  July  26, 1996  (61  FR 
39261). 

The  funding  for  FSS  service 
coordinators  ^ows  housing  agencies  to 
employ  a  coordinator  to  work  with  the 
Program  Coordinating  Committee  and 
with  local  service  providers  to  assure 
that  program  participants  are  linked  to 
the  supportive  services  they  need  to 
achieve  self-sufficiency. 
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A  total  of  $9,316,949  of  grant  funds  Stat.  1987, 42  U.S.C.  3545),  the  Dated:  December  23, 1996. 

was  awarded  to  289  recipients.  In  Department  is  publishing  the  names,  Michael  B.  Janis, 

accordance  with  section  102(a)(4)(C)  of  addresses,  and  amounts  of  those  awards  General  Deputy,  Assistant  Secretary  for  Public 
the  Department  of  Housing  and  Urban  as  shown  on  the  attachment.  and  Indian  Housing. 

Development  Reform  Act  of  1989  (103 

FY  1996  Section  8  Family  Self-Sufficiency  Coordinator^  Funding  (CDBG  Funds) 


Field  office  Housing  agency  name 

BOSTON  .  LYNN  HOUSING  AUTHORITY . 

LOWELL  HOUSING  AUTHORITY . 

ACTON  HOUSING  AUTHORITY . 

DENNIS  HOUSING  AUTHORITY . 

GLOUCESTER  HOUSING  AUTHORITY . 

SALEM  HOUSING  AUTHORITY  . 

SAUGUS  HOUSING  AUTHORITY  . 

.  WAKEFIELD  HOUSING  AUTHORITY . 

I 

LEOMINISTER  HOUSING  AUTHORITY . 

NORWOOD  HOUSING  AUTHORITY . 

EVERETT  HOUSING  AUTHORITY . . . 

MELROSE  HOUSING  AUTHORITY . 

ANDOVER  HOUSING  AUTHORITY . „.... 

MILFORD  HOUSING  AUTHORITY  . 

DANVERS  HOUSING  AUTHORITY . 

WOBURN  HOUSING  AUTHORITY  . 

WAYLAND  HOUSING  AUTHORITY . 

READING  HOUSING  AUTHORITY . 

ATTLEBORO  HOUSING  AUTHORITY . 

SHREWSBURY  HOUSING  AUTHORITY . 

Totals  . . . . 

HARTFORD .  MILFORD  HA . 

ANSONIA  HA . 

NORWALK  HA . 

TORRINGTON  HA . . . 

HARTFORD  HA  . . . :.... 

Totals . . . 

MANCHESTER  .  Keene  Housing  Authority  . . . . 

BURLINGTON  HOUSING  AUTHORITY . 

BANGOR  HOUSING  AUTHORITY . 

Westbrook  Housing  Authority  . 

Augusta  Housing  Authority  . 

Totals . 

PROVIDENCE  . . .  PAWTUCKET  HOUSING  AUTHORITY . 

RHODE  ISLAND  HOUSING  &  MORTGAGE 
FINANCE. 

NORTH  PROVIDENCE  HOUSING  AU¬ 
THORITY. 

Totals . 


Address 

174  SOUTH  COMMON  STREET  LYNN,  MA 
01905. 

350  MOODY  STREET  LOWELL,  MA  01853 
68  WINDSOR  AVENUE  ACTON,  MA  01720 
167  CENTER  STREET  SOUTH  DENNIS, 
MA  02660. 

P.O.  BOX  1599  GLOUCESTER.  MA  01931 
27  CHARTER  STREET  SALEM,  MA  01970 
19  TALBOT  STREET  SAUGUS.  MA  01906 
26  CRESCENT  STREET  WAKEFIELD,  MA 
01880. 

100  MAIN  STREET  LEOMINISTER.  MA 
01453. 

40  WILLIAM  SHYNE  CIRCLE  NORWOOD, 
MA  02062 

90  CHELSEA  STREET  EVERETT.  MA 
02149. 

910  MAIN  STREET  MELROSE,  MA  02176 
100  MORTON  STREET  ANDOVER.  MA 
01810. 

45  BIRMINGHAM  COURT  MILFORD,  MA 
01757. 

14  STONE  STREET  DANVERS.  MA  01923 
59  CAMPBELL  STREET  WOBURN.  MA 
01801. 

106  MAIN  STREET  WAYLAND,  MA  01778 
22  FRANK  D.  TANNER  DRIVE  READING. 
MA  01867. 

37  CARLON  STREET  ATTLEBORO.  MA 
02703. 

36  N.  QUINSIGAMOND  AVENUE 
SHREWSBURY,  MA  01545. 


P.O.  BOX  291,  MAIN  OFFICE  MILFORD, 
CT  06406. 

75  CENTRAL  STREET  ANSONIA,  CT 
06401. 

24’/fe  MONROE  STREET  SOUTH  NOR- 

\A/AI  K  PT  nRASR 

TORRINGTON  TOWERS  TORRINGTON. 
CT  06790. 

475  FLATBUSH  AVENUE  HARTFORD,  CT 
0616. 


105  Castle  Street  KEENE,  NH  03431  . 

230  St.  Paul  Street  BURLINGTON.  VT 
05401. 

161  Davis  Road  BANGOR,  ME  04401  . 

P.O.  BOX  349  WESTBROOK,  ME  04098  .... 
16  Cony  Street  CITY  CENTER  PLAZA  AU¬ 
GUSTA.  ME  04330. 


214  ROOSEVELT  AVENUE  PAWTUCKET, 
Rl  02862. 

44  WASHINGTON  STREET  PROVIDENCE, 
Rl  02903. 

945  CHARLES  STREET  NORTH  PROVI¬ 
DENCE.  Rl  02904. 


NEW  YORK 


CITY  OF  PORT  JERVIS .  P.O.  BOX  1002  PORT  JERVIS,  NY  12771  .. 

VILLAGE  OF  KIRYAS  JOEL .  500  FOREST  ROAD  SUITE  202  MONROE. 

NY  10905. 

TOWN  OF  BABYLON  .  P.O.  BOX  '2791  NORTIf  BABYLON,  NY 

11703. 

110  SOUTH  STREET  GREENPORT,  NY 


I  11944. 


Amourrt 

$42,000 

'42,500 

29,505 

31,395 

32,274 

41.250 
31,662 
22,776 

38,105 

37,298 

42,500 

24,773 

42,500 

12,480 

21,060 

42.500 

17,306 

24,975 

22,984 

24,012 

623,855 

16,208 

42,214 

34,466 

39,446 

42.078 

174,412 
33,270 
'  32,053 

32,942 

42,995 

22,429 

163,689 

34,042 

38,513 

32.500 

105,055 

27,497 

42.500 

42.250 
42,000 


NORTH  FORK  H.A 
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Field  office 

Housing  agency  name  ^ 

Address 

Amount 

Totals . . . - . 

154,247 

BUFFALO . . 

GloversviUe  Housing  Authority . 

181  WEST  STREET  GLOVERSVILLE,  NY 

25,069 

12078. 

Town  of  Colonie . 

MEMORIAL  TOWN  HALL  NEWTONVILLE, 

40,681 

NY  12128. 

Cohoes  Housing  Authority . 

100  MANOR  AVENUE  COHOES.  NY  12047 

34,199 

City  of  Fulton  . . 

125  WEST  BROADWAY  FULTON.  NY 

26,250 

13069. 

Totals  . , . 

126,199 

NEWARK . . . . . 

NEPTUNE  HOUSING  AUTHORITY 

1910  ALBERTA  AVENUE  NEPTUNE,  NJ 

34'000 

07753. 

PASSAIC  COUNTY  HOUSING  AUTHORITY 

ADMIN  BUILDING  401  GRAND  STREET 

33,450 

PATERSON.  NJ  07505. 

FORT  LEE  HOUSING  AUTHORITY . 

1403  TERESA  DRIVE  FORT  LEE.  NJ 

41,600 

07024. 

BOOTON  HOUSING  AUTHORITY . 

125  CHESTNUT  STREET  BOONTON,  NJ 

42,000 

07005. 

LONG  BRANCH  HOUSING  AUTHORITY  .... 

P.O.  BOX  335  GARFIELD  COURT  LONG 

42,500 

BRANCH.  NJ  07740. 

MILVILLE  HOUSING  AUTHORITY . 

P.O.  BOX  803  MILVILLE.  NJ  08332  . 

36,169 

LAKEWOOD  HOUSING  AUTHORITY . 

317  SAMPSON  AVENUE  LAKEWOOD,  NJ 

42,500 

08701. 

WOODBRIDGE  HOUSING  AUTHORITY . 

10  BUNNS  LANE  WOODBRIDGE,  NJ 

40,386 

07095. 

NEW  JERSEY  DCA . . 

CN  806  101  S.  BROAD  STREET  TREN- 

41,543 

TON,  NJ  08625. 

WARREN  COUNTY  HOUSING  AUTHOR- 

415  B  FRONT  STREET  BELVDERE,  NJ 

42,500 

ITY. 

07060. 

WEEHAWKEN  HOUSING  AUTHORITY  _ _ 

525  GREGORY  AVENUE  WEEHAWKEN. 

41,918 

NJ  07087. 

PLAINFIELD  HOUSING  AUTHORITY . 

510  E.  FRONT  STREET  PLAINFIELD,  NJ 

40,500 

07060. 

LAKEWOOD  TOWNSHIP  HOUSING  AU- 

600  KENNEDY  BLVD.  LAKEWOOD,  NJ 

42,500 

THORITY. 

08701. 

WEST  ORANGE  HOUSING  AUTHORITY  ...  1 

66  MAIN  STREET  WEST  ORANGE.  NJ 

40,000 

07052. 

EAST  ORANGE  HOUSING  AUTHORITY  .... 

160  HALSTED  STREET  EAST  ORANGE. 

42,500 

NJ  07018. 

Totals  ,  M,  . . 

604,066 

PHILADELPHIA . 

DAUPHIN  COUNTY . 

501  Mohn  Street  P.O.  Box  7598 

35,561 

STEELTON,  PA  17113. 

BERKS  COUNTY . 

1803  Butter  Lane  READING,  PA  19606 . 

28,080 

HARRISBURG  . 

PO  BOX  3461  HARRISBURG.  PA  17105  .... 

38,350 

MONTOUR  COUNTY  . 

One  Beaver  Place  DANVILLE,  PA  17821  .... 

42,500 

LANCASTER  CITY  . . 

333  Church  St  LANCASTER.  PA  17602  . 

40,134 

LUZERNE  COUNTY  . 

250  First  Avenue  KINGSTON.  PA  18704  ..... 

36,855 

WILMINGTON . . 

400  Walnut  Street  WILMINGTON.  DE 

40,714 

19801. 

ADAMS  COUNTY  . 

139-143  Carlisle  St  GETTYSBURG.  PA 

34,300 

17325. 

CUMBERLAND  COUNTY . 

114  N.  Hanover  St  CARLISLE.  PA  17013  .. 

13,500 

SUNBURY  . 

705  Market  St  P.O.  Box  458  SUNBURY, 

26,047 

PA  17801. 

WILKES-BARRE  . . . 

50  Lincoln  Plaza  WILKES-BARRE.  PA 

39,180 

18702. 

NORTHUMBERLAND  COUNTY . 

50  Mahoning  Street  MILTON.  PA  17847 . 

26,047 

Totals . 

401,268 

BALTIMORE  . 

ST.  MARY’S  COUNTY  HOUSING  AU- 

P.O.  BOX  653  GOVERN.  CENTER 

42,500 

THORITY. 

LEONARDTOWN,  MD  20650. 

A 

ANNE  ARUNDEL  COUNTY  HOUSING  AU- 

7885  GORDON  COURT  GLEN  BURNIE, 

30,222 

THORITY. 

MD  21060-2817. 

HOUSING  AUTHORITY  OF  CALVERT 

150  MAIN  STREET.  SUITE  101  PRINCE 

25,000 

COUNTY. 

FREDERICK,  MD  20678. 

CECIL  COUNTY  HOUSING  AGENCY  . . 

129  E.  MAIN  STREET  ELKTON,  MD  21921 

39,042 

HOUSING  AUTHORITY  OF  THE  CITY  OF 

D129  E.  MAIN  STREET  ELKTON.  MD 

26,336 

HAVRE. 

21921. 

WASHINGTON  COUNTY  HOUSING  AU- 

33  WEST  WASHINGTON  STREET  HA- 

21,541 

THORITY. 

GERSTOWN,  MD  21740-4834. 

HOUSING  AUTHORITY  OF  THE  CITY  OF 

35  W.  BALTIMORE  STREET  HAGERS- 

21,541 

HAGERST. 

TOWN.  MD  21741-2859. 

Totals 


206,182 


Totals 

PITTSBURGH 


Totals 
RICHMOND  . 


Totals . 

WASHINGTON  DC 

Totals _ 

ATLANTA  . 

Totals . 

BIRMINGHAM  . 


Totals  . 

CARIBBEAN/PUERTO  RICO 


Totals 
COLUMBIA  .. 


Butler  County  Housing  Authority 
Altoona  Housing  Authority 


Totals . 

GREENSBORO 


Albermarle  County  Office  of  Housing 

Lee  CountyA/Vise  County  RHAs 
Cumberlarxf  Plateau  Regiorral  Hsg.  Auth.  ... 
Portsmouth  Redevelopment  and  Hsg  Auth. 

Housing  Authority  of  the  City  of  Rockvil 
Virginia  Redevelopment  and  Housing  Autho 

BRUNSwicK  TOUSING  AUTHORITY  . 


BESSEMER  . 

JEFFERSON  COUNTY . . 

FLORENCE . . 

OZARK  . 

MUNicipALlWoF  . . 

MUNICIPALITY  OF  HORMIGUEROS  . 

MUNICIPALITY  OF  PONCE  . 

MUNICIPALITY  OF  BAYAMON . 

MUNICIPAUTY  OF  AGUAS  BUENAS  ......... 

Conway  Housing  Authority  . 

Greenwood  Housing  Authority . 

Myrtle  Beach  Housing  Authority  . 

Anderson  Housing  Authority  . . 

Charleston  Co.  Housing  &  Redevelopment .. 

WESTERN  CaSiNA^(^  ACTION  .... 

MACON  PROGRAM  FOR  PROGRESS . 

STATESVILLE  HOUSING  AUTHORITY . 

SANFORD  HOUSING  AUTHORITY . 

SANDHILLS  COMM.  ACTION  AGENCY . 

TWIN  RIVERS  OPPORTUNITIES.  INC . 

LAURINBURG  HOUSING  AUTHORITY . 

ROCKY  MOUNT  HOUSING  AUTHORITY  ... 


HIGH  POINT  HOUSING  AUTHORITY  .... 
GREENSBORO  HOUSING  AUTHORITY 


Totals 
JACKSON  .... 


ASHEBORO  HOUSING  AUTHORITY  .. 

TOWN  OF  EAST  SPENCER  . . 

GRAHAM  HOUSING  AUTHORITY . 

GREENVILLE  HOUSING  AUTHORITY 


P.P.  BOX  1118  BRUNSWICK,  GA  31521- 
1118. 


P.O.  BOX  1390  BESSEMER.  AL  35021 
3700  INDUSTRIAL  PARKWAY  BIR¬ 
MINGHAM,  AL  35217. 

303  N.  PINE  STREET  FLORENCE.  AL 
35630. 

P.O.  BOX  566  OZARK,  AL  36361 


P.O.  BOX  8  CAROLINA,  PR  00985-0008  ... 
P.O.  BOX  97  HORMIGUEROS,  PR  00660  .. 

P.O.  BOX  1709  PONCE,  PR  00733  . 

P.O.  BOX  2988  BAYAMON.  PR  00620 . 

P.O.  BOX  128  AGUAS  BUENAS,  PR  00767 

2^  LEONARD  W 
29527. 

P.O.  BOX  GREENWOOD,  SC  29648  . 

P.O.  BOX  MYRTLE  BEACH,  SC  29578  . . 

1335  EAST  RIVER  STREET  ANDERSON, 
SC  29624. 

P.O.  BOX  6188  CHARLESTON,  SC  29405 

P.O.  K)X  685,  HENDiRSONVILL^^  NC 
28793. 

P.O.  BOX  700,  FRANKLIN.  NC  28734 . 

433  S.  MEETING  ST..  STATESVILLE.  NC 
28677. 

P.O.  BOX  636,  SANFORD.  NC  27331  . 

P.O.  BOX  937,  CARTHAGE,  NC  28327  . 

P.O.  BOX  1482,  NEW  BERN.  NC  28563  . 

P.O.  BOX  1437,  LAURINBURG,  NC  28353 
P.O.  BOX  4717,  ROCKY  MOUNT,  NC 
27803. 

P.O.  BOX  1779,  HIGH  POINT,  NC  27261  ... 
P.O.  BOX  21287,  GREENSBORO,  NC 
27420. 

P.O.  BOX  609,  ASHEBORO.  NC  27204  . 

P.O.  BOX  367,  EAST  SPENCER,  NC  28039 

P.O.  BOX  88,  GRAHAM,  NC  27253 . 

P.O.  BOX  1426,  GREENVILLE.  NC  27835  .. 


MS  REGIONAL  HOUSING  AUTHORITY  j  P.O.  BOX  886  MCCOMB,  MS  39648-0886 
#VII. 

MS  REGIONAL  HOUSING  AUTHORITY  i  P.O.  BOX  2347  GULFPORT,  MS  3950&- 
#VIII.  i  2347. 

MS  REGIONAL  HOUSING  AUTHORITY  #V  P.O.  BOX  419  NENWTON,  MS  39345-0419 


30.500 
125,046 

18.945 

42.500 
22,088 
17,330 
16.483 

117,346 

15,066 

30,000 

36,594 

29,110 

21,861 

132,631 

26,784 

19,012 

37,905 

29,747 

42.500 

32.500 
36,549 
28,506 

27,990 

42.500 

29,805 

33,864 

20,000 

26,105 

433,767 

22,557 

34,923 

25,700 

83,180 


Totals 
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Field  office 


Housing  agency  name 


JACKSONVILLE .  BOCA  RATON  HA 


DELAND  HA 


DAYTONA  BEACH  HA 


RIVIERA  BEACH  HA 


PASCO  COUNTY  HA  . 

HERNANDO  COUNTY  HA 


GAINESVILLE  HA 


WALTON  COUNTY  HA 
VOLUSIA  COUNTY  HA 


Totals 
KNOXVILLE  . 


CROSSVILLE  HOUSING  AUTHORITY 
KINGSPORT  HOUSING  AUTHORITY  . 


Totals 
NASHVILLE  . 

Totals 

LOUISVILLE 


201.  W.  PALMETTO  PARK  RD  BOCA 
RATON.  FL  33432. 

300  SUNFLOWER  CIRCLE  DELAND,  FL 
32734. 

118  CEDAR  STREET  DAYTONA  BEACH, 
FL  32114. 

2014  WEST  17TH  COURT  RIVIERA 
BEACH,  FL  33404. 

14517  7TH  ST.  DADE  CITY,  FL  33523  . 

820  KENNEDY  BLVD  BRQOKSVILLE,  FL 
34601. 

1900  S.E.  4TH  STREET  GAINESVILLE,  FL 
32602. 

161  E.  SLOSS  AVENUE  DEFUNIAK 
SPRINGS.  FL  32433. 

123  W.  INDIANA  AVENUE  DELAND.  FL 
32720. 


P.O.  BOX  425  202  IRWIN  AVENUE 
CROSSVILLE.  TN  38557. 

P.O.  BOX  44  KINGSPORT.  TN  37662 . 


JACKSON  HOUSING  AUTHORITY  . .  P.O.  BOX  3188  JACKSON,  TN  38303-0188 


BOONE  COUNTY  ASST  HOUSING  DEPT  . 

HSG  AUTH  OF  FLOYD  COUNTY . 

HSG  AUTH  OF  GREENUP  CO  (JOINT)  .... 


CITY  OF  BOWLING  GREEN  HSG  &  CD 


HSG  AUTH  OF  SOMERSET . 

HSG  AUTH  OF  CYNTHIANA  (JOINT)  . 

CUMBERLAND  VALLEY  REG  HSG  AUTH 
HSG  AUTH  OF  GEORGETOWN  . 


CITY  OF  PADUCAH  SECT  8  (JOINT)  .... 
KENTUCKY  HOUSING  CORPORATION 


Totals 
CHICAGO  .... 


WAUKEGAN  HA  . 

BLOOMINGTON  HA  . 

MADISON  COUNTY  HA 


CHAMPAIGN  HA  . 

EAST  ST  LOUIS  HA 


P.O.  BOX  536  8URUNGTON,  KY  41005  .... 
P.O.  BOX  687  PRESTONBURG,  KY  41653 
1448  DfEDERICH  BLVD.  RUSSELL,  KY 
41169. 

1017  COLLEGE  STREET  BOWLING 
GREEN.  KY  42102. 

P.O.  BOX  449  SOMERSET,  KY  42502 . 

P.O.  BOX  351  CYNTHIANA.  KY  41031  . 

P.O.  BOX  806  BARBOURVILLE,  KY  40906 
139  SCROGGIN  PARK  GEORGETOWN, 
KY  40324. 

P.O.  BOX  2267  PADUCAH.  KY  42001  . 

1231  LOUISVILLE  ROAD  FRANKFORT.  KY 
40601. 

^  UTicA  STREET  WAUkSn.  IL  6 
104  E.  WOOD  BLOOMINGTON,  IL  61701  .. 
1609  OLIVE  STREET  COLLINSVILLE,  IL 
62234. 

P.O.  BOX  183  URBANA,  IL  61801  . 

700  N.  20TH  STREET  EAST  ST.  LOUIS.  IL 
62205. 


Totals  . 
CLEVELAND 


Totals 

COLUMBUS 


JEFFERSON  METROPOLITAN  HOUSING 
AUTHORITY. 

MEDINA  METROPOLITAN  HOUSING  AU¬ 
THORITY. 

TUSCARAWAS  METROPOLITAN  HOUS¬ 
ING  AUTHORITY. 

PORTAGE  METROPOLITAN  HOUSING 
AUTHORITY. 

BOWLING  GREEN  HOUSING  AGENCY  ..... 


Morrow  Housing  Authority 


Logan  Housing  Authority 


Vinton  Housing  Authority  ... 
Marietta  Housing  Authority . 


Springfield  Housirtg  Authority . 

Delaware  Housing  Authority  . 
Pickaway  Housing  Authority  . 


815  NORTH  SIXTH  STREET 
STEUVENVILLE,  OH  43952. 

860  WALTER  ROAD  MEDINA.  OH  44256  ... 

125  EAST  HIGH  NEW  PHILADELPHIA,  OH 
44663. 

2832  STATE  ROUTE  59  RAVENNA.  OH 
44266. 

304  NORTH  CHURCH  STREET  BOWLING 
GREEN.  OH  43402. 

9  WEST  HIGH  STREET  MT.  GILEAD.  OH 
43338.  - 

116  NORTH  EVERETT  STREET 
BELLEFONTAINE.  OH  43311. 

P.O.  BOX  487  MCARTHUR,  OH  45661  . 

301  PUTNAM  STREET  MARIETTA.  OH 
45750. 

437  EAST  JOHN  STREET  SPRINGFIELD. 
OH  45505. 

P.O.  BOX  1292  DELAWARE,  OH  43105 

176  RUSTIC  DRIVE  CIRCLEVILLE,  OH 
43113. 
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CINCINNATI 


Totals 
DETROIT . 


Housing  agency  name 


Warren  Housing  Authority  . .  990  EAST  RIDGE  DRIVE  LEBANON,  OH 

45036. 

Middletown  Housing  Authority  .  436  CITY  CENTRE  MALL  MIDDLETOWN, 

OH  45402. 


Plymouth  Housing  Commission . i  1160  SHERIDAN  PLYMOUTH,  Ml  48170  .... 

Redford  Township  Housing  Comm . .,.  |  12121  HEMINGWAY  REDFORD,  Ml  48239 

Saginaw  Housing  Commission  .  281 1  DAVENPORT  SAGINAW,  Ml  48602  ... 

Wayne  County  Housing  Commission  .  600  RANDOLPH  DETROIT,  Ml  48226  . 

Westland  Housing  Cor^ssion .  32715  DORSEY  ROAD  WESTLAND,  Ml 

48185. 


Totals . 

GRAND  RAPIDS 


Totals  .... 
INDIANAPOUS 


WYOMING  HOUSING  COMMISSION .  2450  36TH  STREET,  SW  WYOMIN,  Ml 

49509. 

LANSING  HOUSING  COMMISSION .  310  SEYMOUR  LANSING.  Ml  48933 . 

MUSKEGON  HOUSING  COMMISSION .  1080  TERRACE  STREET  MUSKEGON,  Ml 

*  49442. 

KENT  COUNTY  HOUSING  COMMISSION  ..  741  E.  BELTLINE.  AVE,  NE  GRAND  RAP¬ 
IDS,  Ml  49505. 


Totals  . 
MILWAUKEE 


j  Delaware  County  Housing  Authority .  2401  SOUTH  HADDIX  AVENUE  MUNCIE, 

■  IN  47302.  I 

Goshen  Housing  Authority .  302  SOUTH  FIFTH  STREET  GOSHEN,  IN  | 

46526. 

'  Hammond  Housing  Authority .  7329  COLUMBIA  CIRCLE  WEST  HAM- 

!  MOND,  IN  46324.  ! 

Peru  Housing  Authority .  701  EAST  MAIN  STREET  PERU,  IN  46970  I 

Kokomo  Housing  Authority  .  210  EAST  TAYLOR  STREET  KOKOMO,  IN  I 

46903.  I 

Gary  Housing  Authority . . .  578  BROADWAY  GARY,  IN  46402  . j 

Vincennes  Housing  Authority . . .  501  HART  STREET  VINCENNES,  IN  47591  I 


Totals  .... 
MINNEAPOLIS 


Kenosha  HA .  625-52ND  STREET.  ROOM  98  KENO¬ 
SHA.  Wl  53140.  I 

Dunn  County  HA .  1424  STOUT  ROAD  MEMOMONIE,  Wl 

54751 . 

Green  Bay  HA . .  100  N.  JEFFERSON  STREET.  ROOM  608, 

GREEN  BAY.  Wl  54301. 

Eau  Claire  County  HA .  COURTHSE,  ROOM  1590,  731  OXFORD 

AVE  EAU  CLAIRE.  Wl  54703. 

Walworth  County  HA  . .  COURTHOUSE  ANNEX.  W3929  COUNTY 

NN,  ELKHORN,  Wl  53121. 


SE  MN  MULTI-COUNTY  HRA 


BRAINERD  HRA 


BLOOMINGTON  HRA 


SCOTT  COUNTY  HRA 


SOUTHCENTRAL  MN  MULTI-COUNTY 
HRA 

NW  MN  MULTY-COUNTY  HRA . 

SOUTH  ST  PAUL  HRA . . 


KANDIYOHI  COUNTY  HRA  . 

WASHINGTON  COUNTY  HRA 


Totals 
FT.  WORTH 


134  EAST  SECOND  STREET  WABASHA. 
MN  55981. 

410  EAST  RIVER  ROAD  BRAINERD.  MN 
56401. 

2215  W.  OLD  SHAKOPEE  ROAD  BLOOM¬ 
INGTON,  MN  55431. 

16049  FRANKLIN  TRAIL  SE  104  PRIOR 
LAKE.  MN  55372. 

410  JACKSON  P.O.  BOX  3464  MANKATO, 
MN  56002. 

P.O.  BOX  128  MENTOR,  MN  56736  . 

125  THIRD  AVE  N  SOUTH  ST.  PAUL,  MN 
55075. 

P.O.  BOX  1369  WILLMAR,  MN  56201  . 

I  321  BROADWAY  AVE  ST.  PAUL  PARK. 
MN  55071. 


albuquwque' 


I  SAN  ANGELO  HOUSING  AUTHORITY .  PO  BOX  1751  SAN  ANGELO.  TX  76902  .... 

j  PLANO  HOUSING  AUTHORITY  ....„ .  1581  AVENUE  K  PLANO.  TX  75074  . 

MIDLAND  COUNTY  HOUSING  AUTH . !  600  B  NORTH  BAIRD  MIDLAND,  TX  79701 


I  Bernalillo  County .  620  Lomas  Blvd.  NW  ALBUUERQUE,  NM 

87102. 

Santa  Fe  County . . .  P.O.  Box  276  SANTA  FE.  NM  87504-0276 

Dona  Ana  County  . .  2407  W.  Picacho,  Suite  A-2  LAS  CRUCES, 

NM  88005. 

I  Clovis  .  P.O.  Box  1240  CLOVIS,  NM  88102  . 

Truth  or  Consequences  .  108  South  Cedar  St.  TRUTH  OR  CON- 

I  i  SEQUENCES,  NM  87901. 


168,542 

33,529 


141,727 

28,074 


28,769 

17,500 

181,480 

36,402 


167,640 

27,830 


265,220 

28,206 

29,502 

32,812 

90,520 

37,361 


I 
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Field  office 

Housing  agency  name 

Address 

Amount 

Aiamogordo  Housing  Authority/ . 

C/0  P.O.  BOX  336  ALAMOGORDO.  NM 
88310. 

42.500 

Las  Cruces . 

926  S.  San  Pedro  St  LAS  CRUCES.  NM 
88001. 

27,073 

Ragion  IN/  . 

104  W  Port  niON/IS,  NMRRini  . . . 

30,000 

275,781 

30,276 

33,372 

63,648 

23,400 

Totals . - . 

nni  iRTnN 

CITY  OF  RFAUMONT 

P.O.  BOX  1312  BEAUMONT.  TX  77708 

Totals  . 

CITY  OF  BAYTOWN . 

805  NAZRO  ST.  BAYTOWN.  TEXAS  77520 

LITTLE  ROCK  . . . 

Housing  Authority  of  Conway  . 

335  S.  Mitchell  CONWAY.  AR  72032  . 

Hope  Housing  Authority . 

720  Texas  Street  HOPE.  AR  71801  . 

15,514 

Mississippi  County  Pub.  Fac.  Board . 

808  West  Keiser  OSCEOLA.  AR  72370 . 

28.500 

32.500 

Harrison  Housing  Agency . 

P.O.  Box  1715  HARRISON.  AR  72601  . 

Northwest  Regional  Housing  Authority . 

P.O.  Box  699  HARRISON.  AR  72601  . . 

32,500 

Housing  Authority  of  Siloam  Springs  . . 

P.O.  Box  280  SILOAM  SPRINGS.  AR 
72761. 

27,970 

Totals  . 

Housing  Authority  of  North  Little  Rock  . 

P.O:  Box  516  NORTH  LITTLE  ROCK.  AR 
72115. 

25,000 

185,384 

19,000 

21.770 

40.770 

33,581 

•  30,000 

NEW  ORLEANS  . 

TERREBONNE  PARISH . 

P.O.  BOX  2768  HOUMA.  LA  70361  . 

WFn.<?TFR  PARISH  PHI  IHF  .IIIRY 

P  n  Rnx  876  MINDFN,  1  A  71068 

OKI  AWnUA  niTY 

NORMAN  HA  . . . 

700  N.  BERRY  RD.  NORMAN.  OK  73069  ... 
807  S.  LOWRY  STILLWATER.  OK  74074  ... 

STILLWATER . 

Totals  . 

63.581 

27.040 

SAN  ANTONIO  . . 

Corpus  Christ!  Public  Housing  Authority . 

3701  Ayers  Street  CORPUS  CHRISTI.  TX 
78415. 

Tra\ns  County  Housing  Authority . . 

P.O.  Box  1748  AUSTIN.  TX  78767  . . 

31,500 

Hidalgo  County  Housing  Authoiity . 

1800  N.  Texas  Blvd.  WESLACO.  TX  78596 

33,665 

Harlingen  Public  Housing  Authorify . 

P.O.  Box  1669  HARUNGEN.  TX  78551  . 

29,515 

Cameron  County  Housing  Authortiy  . 

P.O.  Box  5806  BROWNSVILLE.  TX  78520 

34,290 

Pharr  Public  Housirig  Authority . 

21 1  West  Audrey  PHARR.  TX  78577 . 

37,700 

Kingsville  Public  Housing  Authority  . 

P.O.  Box  847.  100  West  Corral 

KINGSVILLE.  TX  78363. 

41,677 

Totals  . 

Edinburg  Public  Housing  Authority . 

P.O.  Box  295  EDINBURG,  TX  78540  . 

32,000 

267,387 

11,200 

KANSAS  CITY . 

Fort  Scott  Housing  Authority . 

P.O.  Box  269,  315  Scott  Avenue  FORT 
SCOTT,  KS  66701. 

Ray  County  Housing  Authority . 

302  N.  Camden  St  RICHMOND,  MO  64085 

9,516 

Manhattan  Housing  Authority  . . 

P.O.  Box  1024  MANHATTEN.  KS  66505- 
1024. 

29,950 

Jasper  County  Housing  Authority . . 

305  Virginia,  P.O.  Box  207  JOPLIN.  MO 
64802-0270. 

21,526 

Liberty  Housing  Authority . 

101  E.  Kansas.  P.O.  Box  159  LIBERTY,  MO 
64068. 

30,281 

NEK-CAP,  me  . 

Pleasam  View,  RR#  4,  P.O.  Box  380  HIA¬ 
WATHA,  KS  66434. 

28,858 

Missouri  Housing  Development . 

3435  Broadway  KANSAS  CITY.  MO  641 1 1 

33,280 

ECKAN,  Inc . 

602  Maple.  P.O.  Box  100  OTTAWA,  KS 
66067. 

26,557 

Totals  . 

Southwest  Kansas  Area  Agency  . 

Central  and  Gunsmoke,  P.O.  Box  1636 
DODGE  CITY.  KS  67801. 

27,600 

218,768 

OFS  MniNF<% 

SiniM  flity  . . . . 

Box  447  . 

35,000 

Courml  Huffs . . . 

505  South  Sixth  St  COUNCIL  BLUFFS.  lA 
51501. 

29,936 

Ft  Dodge  . . . . . 

700  South  17th  Street  FT.  DODGE,  lA 
50501. 

42,486 

Dubuque . - . 

1805  Central  Avenue  DUBUQUE,  lA  52001 

28,050 

Central  lA  Regional  HA . . 

1111  9tfi  Street  Suite  390  DES  MOINES. 
lA  50314. 

42,500 

Iowa  Northland  Regional  HA  . — 

2530  University  Avenue.  Suite  #5  WATER¬ 
LOO.  lA  50701. 

35,000 

Southern  lA  R<^ional  HA . 

?19  N,  Pine  Sfn^et  . - . - . 

30,015 

32,490 

Northwest  lA  Regional  HA  . . 

919  2nd  Avenue.  SW,  Box  446  SPENCER. 
lA  51301. 

North  lA  Regional  HA  . . . 

217  Second  Street  SW  MASON  CITY.  lA 
50401. 

42,500 

Upper  Exploreriand  Regional  HA  . 

134  W.  Greene  St,  Box  219  . . 

36,300 

Eastern  lA  Regional  1^ . . . 

Suite  330.  Nesler  Centre,  Box  1140  DU¬ 
BUQUE,  lA  52004. 

39,280 

Waterloo . . . . . . 

620  Muttie^  St,  Suite  102,  Box  120 . 

26,040 
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Field  office 


Housing  agency  name 


Ottumwa/Albia  PH  As  (Joint  Apps) .  102  W.  Finley  Avenue  OTTUMWA,  I A 

52501. 


Totals 
OMAHA  . 


CENTRAL  NEBRASKA  JT  HA  .  P.O.  BOX  509  LOUP  CITY,  NE  68853  . 

GOLDENROD  JOINT  HA  .  P.O.  BOX  280  WISNER,  NE  68791  . 

NORFOLK  HA .  Ill  SOUTH  1ST  STREET  NORFOLK,  NE 

68701. 

KEARNEY  HA .  2715  AVENUE  I  KEARNEY,  NE  68847  . 

NORTHEAST  NEBRASKA  JT  HA . 1507  7TH  STREET.  SUITE  401  SIOUX 

aTY.IA  51102. 


Totals 
ST.  LOUIS  ... 


Totals 
DENVER  . 


St  Charles  HA  . .  1041  Olive  Street  ST.  CHARLES,  MO 

1  63301. 

Ripley  County  PHA  .  3019  Fair  Street  POPLAR  BLUFF,  MO 

63902. 

Franklin  County  PHA  . , .  P.O.  Box  920  HILLSBORO.  MO  63050 . 

Phelps  County  PHA  ’. .  101  West  Tenth  Street  ROLLA,  MO  65401  .. 


ARVADA  HOUSING  AUTHORITY .  P.O.  BOX  8101  ARVADA.  CO  80002  . 

FORT  COLLINS  HOUSING  AUTHORITY  ....  |  1715  W.  MOUNTAIN  AVE.  FORT  COLLINS, 

;  CO  80521. 


Totals . 

DENVER  (ONAP) 


!  UTAH  PAIUTE  HOUSING  AUTHORITY  .  665  NORTH  100  EAST  CEDAR  CITY.  UT 

I  84720. 


Totals  . 

SAN  FRANCISCO 


Totals . 

LOS  ANGELES 


MADERA  HOUSING  AUTHORITY .  205  NORTH  “G”  ST.  MADERA.  CA  93637 

BENICIA  HOUSING  AUTHORITY .  28  RIVERHILL  DR.  BENICIA,  CA  94510  . 

NAPA  HOUSING  AUTHORITY .  1115  SEMINARY  ST.  NAPA.  CA  94559  . 

KINGS  HOUSING  AUTHORITY  .  P.O.  BOX  355  HANFORD,  CA  93232  . 

VACAVILLE  HOUSING  AUTHORITY .  40  ELDRIDGE  AVE.  SUITES  1-5 

VACAVILLE,  CA  95687. 

FAIRFIELD  HOUSING  AUTHORITY .  823-B  JEFFERSON  ST.  FAIRFIELD,  CA 

94533. 


Totals 
PHOENIX  .... 


City  of  Carlsbad  HRA .  2965  ROOSEVELT  STREET,  “B”  CARLS- 

BAD  CA  92008 

Housing  Authority  City  of  Nonwalk .  12700  NORWALK  BLVD.  RO.  BOX  1030 

NORWALK  CA  90651 

City  of  Oceanside  Housing  Dept  .  NEVADA  ST.  ANNEX  300  N.  COAST 

HIGHWAY  OCEANSIDE.  CA  92504. 

City  of  Pomona  Housing  Authority .  CITY  HALL  505  S.  QAREY  AVE  P.O.  BOX 

660  POMONA.  CA  91769. 

Lakewood  Housing  Authority  .  5050  N.  CLARK  AVE  LAKEWOOD,  CA 

90712. 


Totals . 

SACRAMENTO 


Housing  Authority  of  the  City  of  Yuma . !  1350  W.  Colorado  St.  YUMA.  AZ  85364 

City  of  Mesa  Housing  Auth(^ .  415  N.  Pasadena  MESA,  AZ  85201  . 


Dept  of  Housing  &  Community  Development 


El  Dorado  County 


Shasta  County 


Totals 
SEATTLE  . 


City  of  Roseville 
City  of  Redding  . 


KITSAP  COUNTY 
BELUNGHAM  . 


PASCO  &  FRANKLIN  COUNTY 

THURSTON  COUNTY . 

JEFFERSON  COUNTY . 


SPOKANE  (MULTI-COUNTY  PHA) 


KENNEWICK 


CLALLAM  COUNTY 


P.O.  Box  952054  SACRAMENTO,  CA 
95814. 

937  Spring  Street  PLACERVlLLE,  CA 
95667. 

1670  Market  StreeL  Suite  300  REDDING, 
CA  96001. 

405  Vernon  Avenue,  Suite  1  ROSEVILLE, 
CA  95678. 

760  Parkview  Avemre  REDDING,  CA  96(X)1 

^5  BAYSHORE  DRIVE,  NW 
SfLVERDALE,  WA  98383. 

208  UNITY  STREET.  LOWER  LEVEL  BEL¬ 
LINGHAM.  WA  98225. 

820  NO.  1ST  AVENUE  PASCO.  WA  99301 
503  W  4TH  AVENUE  OLYMPIA.  WA  98501 
802  SHERIDAN.  3RD  FLOOR  PORT 
TOWNSENO,  WA  98368. 

55  WEST  MISSION.  104  SPOKANE,  WA 
99201. 

421  SO.  TACOMA  STREET  KENNEWICK. 
WA  98336. 

2603  SO.  FRANCIS  ST.  PORT  ANGELES. 
WA  98362. 


451,477 

23,264 

25,922 

30,000 


132,869 

28,176 


27,500 

21,504 

100,894 

32,400 

32,625 


225,423 

24,180 


182,205 

18.230 
40,000 

58.230 
20,930 


42,500 

175,600 

40,147 
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Field  office 

Housing  agency  name 

Address 

Amount 

Total . 

RICHLAND . . . 

ISLAND  COUNTY . . . 

650  GEORGE  WASHINGTON  WAY  RICH¬ 
LAND,  WA  99352. 

7  NW  6TH  ST.  COUPEVILLE,  WA  98239  ... 

19,500 

35,228 

341,452 

26,496 

27,007 

27,840 

37,633 

30,364 

26,515 

25,100 

200.955 

9,316,949 

PORTLAND  . 

SOUTHWESTERN  IDAHO  COOPERATIVE 
HA. 

MID-COLUMBIA  HOUSING  AGENCY  . 

CENTRAL  OREGON  REGIONAL  HA  . 

1108  West  Finch  Drive  NAMPA,  ID  83651  .. 

506  East  Second  Street  THE  DALLES,  OR 
97058. 

2445  SW  Canal  Blvd  REDMOND,  OR 
97756. 

565  W.  Myrtle  Street,  PO  Box  7899  BOISE, 
ID  83707. 

414  North  Evans  Street,  PO  Box  865 
MCMINNVILLE,  OR  97128. 

1039  NW  Nye  Street,  PO  Box  1470  NEW¬ 
PORT.  OR  97365. 

1508  Exchange  Street  ASTORIA,  OR  97103 

IDAHO  HOUSING  &  FINANCE  ASSOCIA¬ 
TION. 

YAMHILL  COUNTY  HA  . 

i  iNnni  N  nni  inty  ha 

NTIHTHWFRT  ORFOON  HA 

Totals . . . . 

National  Total  . . . . 

[FR  Doc.  96-33164  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4210-33S-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Gas  Pipeline  Right-of-Way  Permit 
Application  Crossing  Fish  and  Wildlife 
Service  National  Wildlife  Refuge 

AGENCY;  Fish  and  Wildlife  Service, 
Interior. 

ACTION;  Notice. _ 

SUMMARY;  The  U.S.  Fish  and  Wildlife 
Service  (Service)  advises  the  public  that 
Peoples  Natural  Gas  Company  of 
Rochester,  Minnesota  has  applied  for 
the  installation  of  a  2"  O.D.  plastic 
natural  gas  pipeline  across  Service  land 
tract  H-2b  in  Houstoh  County, 
Minnesota.  The  project  will  temporarily 
impact  .10  of  an  acre.llThis  Notice 
informs  the  public  that  the  Service  will 
be  proceeding  with  the  processing  of  the 
application,  the  compatibility 
determination  and  the  approval 
processing  which  includes  the 
preparation  of  the  terms  and  conditions 
of  the  permit.  The  natural  gas  pipeline 
will  provide  reliable  and  cost-effective 
energy  to  the  residents  of  the  Shore  Acre 
subdivision  of  La  Crescent,  Minnesota. 
DATES;  Written  comments  should  be 
received  on  or  before  January  29, 1997 
to  receive  consideration  by  the  Service. 
ADDRESSES;  Comments  should  be 
addressed  to:  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Bishop  Henry 
Whipple  Federal  Building,  1  Federal 
Drive,  Fort  Snelling,  Minnesota;  55111- 
4056.  Attention:  John  Connors,  Realty 
Specialist. 

FOR  FURTHER  INFORMATION  CONTACT;  John 
Connors,  Realty  Specialist,  at  the  above 


Fort  Snelling  Regional  Office  address 
(612/725-3564  or  FAX  612/725-3557). 
SUPPLEMENTARY  INFORMATION;  The  refuge 
manager,  for  the  Upper  Mississippi 
River  National  Wildlife  and  Fish  Refuge, 
has  approved  the  route  of  the  pipeline 
that  lies  within  a  strip  of  land  20  feet 
wide  and  213.5  feet  long.  It  will  be 
located  in  that  part  of  the  Northeast 
Quarter  of  the  Northeast  Quarter 
(NEV4NEV4)  of  Section  14,  Township 
104  North,  Range  4  West,  of  the  Fifth 
Principal  Meridian,  Houston  County, 
Minnesota. 

Right-of-way  applications  for 
pipelines  are  to  filed  in  accordance 
with  section  28  of  the  Mineral  Leasing 
Act  of  1920  (30  U.S.C.),  as  amended  by 
the  Act  of  November  16, 1973  (37  Stat. 
576,  Pub.  L.  93-153). 

Dated:  December  18, 1996. 

William  F.  Hartwig, 

Regional  Director. 

(FR  Doc.  96-33038  Filed  12-27-96;  8:45  ami 
BILUNQ  CODE  43tl>-«S-M 

Geological  Survey 

Request  for  Public  Comments  on 
Proposed  information  Collection 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

The  proposed  information  collection 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  instrument  may  be 
obtained  by  contacting  the  Bureau’s 
clearance  officer  at  the  phone  number 
listed  below.  Public  comments  on  the 
proposal  should  be  made  within  30  days 


directly  to:  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  the  Bureau  of  Clearance 
Officer,  U.S.  Geological  Survey,  208 
National  Center,  Reston,  Virginia  20192, 
Telephone  (703)  648-7313. 

As  required  by  0MB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  regarffing  the  proposed 
information  collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau’s 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  ancf  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technolc^.  * 

Title:  On-Demand  ^stem  for  Printing 
USGS  Maps. 

0MB  approval  number:  New 
Collection. 

Abstract:  Customers  for  USGS  maps 
will  be  invited  to  indicate  their 
satisfaction  with  an  experimental,  on- 
demand  version  of  a  USGS  topographic 
map  as  compared  to  the  standard 
printed  edition  of  the  same  map. 
Potential  respondents  will  be  mailed  an 
evaluation  package  consisting  of  sample 
maps  and  a  short  questionnaire.  Those 
electing  to  respond  will  then  use  the 
postage-paid  questionnaire  to  answer 
specific  questions  about  the 
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experimental  map  and  to  submit 
additional  comments  they  may  wish  to 
offer.  Information  from  respondents  will 
be  used  to  evaluate  a  point-of-sale  map 
printing  system  the  USGS  intends  to 
develop  under  a  cooperative  research 
and  development  agreement  with 
private  industry.  The  proposed 
collection  is  Umited  in  scope  to  the  on- 
demand  printing  system  and  its  output 
products,  and  to  the  suitability  of  these 
experimental  products  to  meet 
respondent  applications  for  USGS  maps. 

Bureau  form  number:  None. 

Frequency:  An  estimated  2-3  surveys 
per  year  as  indicated  by  technical 
milestones  reached  during  the  course  of 
the  on-demand  development  project  and 
by  customer  reaction  to  initial  map 
products  generated  from  the  on-demand 
system. 

Description  of  respondents:  Generad 
public  USGS  map  purchasers;  dealers  of 
USGS  maps. 

Estimated  completion  time:  0.1  hours 
per  response. 

Annual  responses:  1,000. 

Annual  burden  hours:  100  hours. 

Bureau  clearance  officer:  John  -  • 
Cordyack,  703-648-7313. 

Dated:  November  26, 1996^ 

Richard  E.  Witmer, 

Acting  Chief.  National  Mapping  Division. 

(FR  Doc.  96-33170  Filed  12-27-96;  8:45  am) 
BILUNQ  C006  431fr-31-M 


Bureau  of  Indian  Affairs 

National  Tribal  Consultation 

agency:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  tribal  consultation 
meeting — tribal  trust  accoimt  holders 
and  allottees. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Indian  Affairs,  will 
conduct  four  (4)  consultation  meetings 
with  any  Indian  Tribe,  band,  nation, 
allottee  group,  individual  allottee,  other 
organized  group  or  community, 
induding  any  Alaska  Native  village  or 
regional  or  village  corporation  as 
defined  in  or  estabUshed  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act  (85 
Stat.  688),  which  is  recognized  as 
eUgible  for  the  trust  programs  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  stattis  as 
Indians. 

The  purpose  of  these  consultation 
meetings  is  to  obtain  oral  and  written 
comments  regarding  the  options 
presented  in  the  “Proposed  Legislative 
Options  in  Response  to  Tribal  Trust 
Fimd  Recondliation  Project  Results” 
(Options  Paper),  deliver^  to  the  U.S. 


Congress  and  mailed  to  554  tribal 
governments,  as  well  as  tribal  account 
holders  on  December  11, 1996.  The 
options  were  developed  by  the 
Department  of  the  Interior  as  a 
preliminary  proposal  for  settling 
disputed  balances  in  the  Tribal  trust 
fund  accounts  based  on  the  result  of  a 
five-year  reconciliation  project. 

The  report  contains  the  settlement 
proposals  of  the  Advisory  Board  as  an 
attachment.  The  Options  Paper  was 
submitted  to  Congress  in  accordance 
with  Section  304  of  the  American 
Indian  Trust  Fimd  Management  Reform 
Act  of  1994  (the  Act). 

DATES:  Four  consultation  sessions  will 
be  conducted: 

January  6, 1997,  Portland,  OR,  Red 
Lion — Lloyd  Center  1000  N,E. 
Multnomcdi,  Portland,  OR,  97232,  800- 
733-5466,  or  503-281-6111.  The 
session  will  begin  at  9:30  am  and 
adjourn  at  5:00  pm. 

January  8, 1997,  Denver,  CO,  The 
Renaissance  Hotel,  3801  Quebec  St., 
Denver,  CO,  80207,  303-399-7500.  The 
session  will  begin  at  8:30  am  and 
adjourn  at  5:00  pm. 

January  10,' 1997,  Phoenix,  AZ,  Hyatt 
Regency,  122  North  Second  Street, 
Phoenix,  AZ,  85004, 602-257-1110, 
800-228-9000.  The  session  will  begin  at 
8:30  am  and  adjourn  at  5:00  pm. 

January  24, 1997,  Washington,  DC, 
Grand  Hyatt  Washington  at  Washington 
Center,  Washington,  DC,  202-582-1234. 
The  session  will  begin  at  1:00  pm  and 
adjourn  at  5:00  pm. 

Public  attendance  may  be  limited  to 
the  space  available. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Chapman,  Special  Assistant, 
Deputy  Commissioner,  Bureau  of  Indian 
Affairs,  Department  of  the  Interior,  1849 
C  Street,  N.W.,  Washington,  DC,  20240, 
202-208-5116,  FAX  202-208-5320. 
SUPPLEMENTARY  INFORMATION:  The 
piupose  of  these  consultation  meetings 
is  to  provide  Indian  Tribal  trust  accoimt 
holders  and  allottees  an  opportimity  for 
participation  in  the  development  of 
final  options  for  the  U.S.  Congress  to 
resolve  Tribal  trust  fund  claims.  The 
objectives  of  the  consultation  meeting 
are: 

•  Achieve  a  settlement  that  is  fair. 

•  Achieve  the  most  resource-efficient 
settlement  of  claims  (in  terms  of 
conserving  federal  government  and 
Tribal  time,  money,  and  staff,  including 
attorneys’  and  expert  witness  fees). 

•  Encourage  settlement  by  providing 
incentives  to  settle  and  by  providing 
disincentives  to  litigation. 

•  Use  the  most  informal  settlement 
processes  available  rather  than  litigation 
to  encourage  Tribal  participation. 


•  Obtain  funding  for  the  settlement 
without  reducing  appropriations  for  the 
BIA  budget  and  Tribal  programs. 

•  Achieve  final  agreement  on  account 
balances  through  September  30, 1995,  as 
required  by  the  Act. 

The  Options  Paper  presented  to 
Congress  incorporates  many  of  the 
settlement  recommendations  of  the 
Special  Trustee’s  Advisory  Board, 
which  was  created  by  Section  306  of  the 
Act.  The  Advisory  Board’s  settlement 
proposals  were  submitted  to  the 
Secretary  on  September  24, 1996,  and 
were  the  result  of  a  series  of 
consultations  between  the  Special 
trustee,  his  Advisory  Board  and  several 
Tribes.  As  requested  by  the  Special 
Trustee,  the  Advisory  Board’s 
recommendations  were  apjiended  to  the 
Options  Paper.  The  Options  Paper 
describes  where  there  was  agreement  or 
disagreement  with  the  Advisory  Board’s 
recommendations. 

All  oral  and  written  comments 
presented  by  Tribes  and  individuals  at 
these  consultation  meetings  will  be 
recorded,  transcribed  and  taken  into 
consideration  by  the  agency. 

Summaries  of  the  meetings  will  be 
available  for  public  inspection  and 
copying  ten  days  following  the  meeting. 

Written  comments  must  be  submitted 
on  or  before  February  12, 1997  to:  U.S. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Public  Information 
Office,  Attn:  Ralph  Gonzales,  Room 
4546,  M.S.  MIB-4542, 1849  C  Street, 
N.W.,  Washington,  D.C.  20240. 

Dated:  December  23, 1996. 

Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

(FR  Doc.  96-33132  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  431IMI2-M  * 


Bureau  of  Land  Management 

[AK-862-1410-00-P;  AA-9265] 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971,  43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Calista  Corporation  for  approximately 
21.9  acres.  The  lands  involved  are  in  the 
vicinity  of  Nunivak  Island,  Alaska. 

Seward  Meridian,  Alaska 
T.  2  S.,  R.  98  W., 

Sec.  18. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
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Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  die 
decision,  an  agency  of  the  Federal 
government  or  regional  corporation, 
shall  have  until  January  29. 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 
requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of 962  Adjudication. 

[FR  Doc.  96-33193  Filed  12-27-96;  8:45  am] 
BILLING  CODE  4310-$$-P 


[AK-e62-1410-00-P] 

Notice  for  Publication;  A A-9253, 

Alaska  Native  Claims  Selection 

In  accordance  with  Departmental 
regulation  43  CFR  2650.7(d),  notice  is 
hereby  given  that  a  decision  to  issue 
conveyance  under  the  provisions  of  Sec. 
14(h)(1)  of  the  Alaska  Native  Claims 
Settlement  Act  of  December  18, 1971, 43 
U.S.C.  1601, 1613(h)(1),  will  be  issued 
to  Calista  Corporation  for  approximately 
3.0  acres.  The  lands  involved  are  iij  the 
vicinity  of  Nunivak  Island,  Alaska. 

Seward  Meridian,  Alaska 
T.  3  S.,  R.  96  W., 

Sec.  29. 

A  notice  of  the  decision  will  be 
published  once  a  week,  for  four  (4) 
consecutive  weeks,  in  the  Anchorage 
Daily  News.  Copies  of  the  decision  may 
be  obtained  by  contacting  the  Alaska 
State  Office  of  the  Bureau  of  Land 
Management,  222  West  Seventh 
Avenue,  #13,  Anchorage,  Alaska  99513- 
7599  ((907)  271-5960). 

Any  party  claiming  a  property  interest 
which  is  adversely  affected  by  the 
decision,  an  agency  of  the  Federal 
govenunent  or  regional  corporation, 
shall  have  until  January  29, 1997  to  file 
an  appeal.  However,  parties  receiving 
service  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal.  Appeals  must  be  filed  in  the 
Bureau  of  Land  Management  at  the 
address  identified  above,  where  the 


requirements  for  filing  an  appeal  may  be 
obtained.  Parties  who  do  not  file  an 
appeal  in  accordance  with  the 
requirements  of  43  CFR  Part  4,  Subpart 
E,  shall  be  deemed  to  have  waived  their 
rights. 

Patricia  A.  Baker, 

Land  Law  Examiner,  ANCSA  Team,  Branch 
of 962  Adjudication. 

[FR  Doc.  96-33194  Filed  12-27-96;  8:45  am] 
BILLING  CODE  4310-$$-l>  4810-2»-P 


[AZ-054-07-7122-14-X218:  AZ-054-07-01] 

Arizona,  Temporary  Closure  of 
Selected  Public  Lands  in  La  Paz 
County,  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Temporary  closure  of  selected 
public  lands  in  La  Paz  County,  Arizona, 
during  the  Operation  of  the  1997  SCORE 
Parker  400  Desert  Race. 

SUMMARY:  The  Lake  Havasu  Field  Office 
Manager  announces  the  temporary 
closure  of  selected  public  lands  imder 
its  administration.  This  action  is  being 
taken  to  help  ensure  public  safety  and 
prevent  unnecessary  environmental 
degradation  during  the  official 
permitted  running  of  the  1997  SCORE 
Parker  400  Desert  Race. 

DATES:  January  23, 1997,  through 
January  26, 1997. 

SUPPLEMENTARY  REGULATIONS:  Specific 
restrictions  and  closure  periods  are  as 
follows: 

Designated  Course 

1.  The  portion  of  the  course 
comprised  of  BLM  lands,  roads  and 
ways  south  of  the  Bill  Williams  River. 
East  and  north  of  AZ  Highway  72  and 
west  of  Wenden  Road  is  closed  to  public 
vehicle  use  from  6:00  p.m.  Thursday, 
January  23, 1997,  to  12:00  noon  Simday, 
January  26, 1997  (Moimtain  Standard 
Time). 

2.  Vehicles  are  prohibited  from  the 
following  four  Wilderness  Areas  and 
one  Wilderness  Study  Area  (WSA): 

a.  AZ-054-12  (Gibraltar  Moimtain) 

b.  AZ-054— 15A  (Sw€msea) 

c.  AZ-054— 71  (Buckskin  Moimtains) 

d.  AZ-054-17  (East  Cactus  Plain) 

e.  AZ-054-14A/B  (Cactus  Plain  WSA) 

3.  The  entire  area  encompassed  by  the 
designated  coiuse  and  all  areas  within 

1  mile  outside  the  designated  course  are 
closed  to  all  vehicles  except  authorized 
and  emergency  vehicles.  Access  routes 
leading  to  the  course  are  closed  to 
vehicles. 

4.  Vehicle  parking  or  stopping  along 
Bouse  Road,  Shea  Road,  and  Swansea 
Road  is  prohibited  except  for  the 
designated  spectator  areas. 


5.  Spectator  viewing  is  limited  to  two 
designated  spectator  areas  located  at: 

a.  South  and  North  of  Shea  Road  as 
signed,  app.  7  miles  east  of  Parker, 
Arizona. 

b.  Bouse  Road,  also  known  as 
Swansea  Road  as  signed,  app.  2  miles 
and  5  miles  north  of  Bouse,  Arizona. 

6.  The  following  regulations  will  be  in 
efiect  for  the  duration  of  the  closure: 

Unless  otherwise  authorized,  no 
person  shall: 

a.  Camp  in  any  area  outside  of  the 
designated  spectator  areas. 

b.  Enter  any  portion  of  the  race  course 
or  any  wash  located  within  the  race 
course,  including  all  portions  of 
Osborne  Wash. 

c.  Spectate  or  otherwise  be  located 
outside  of  the  designated  spectator 
areas. 

d.  Cut  or  collect  firewood  of  any  kind, 
including  dead  and  down  wood  or  other 
vegetative  material. 

e.  Be  in  possession  of  any  alcoholic 
beverage  unless  that  person  has  reached 
the  age  of  21  years. 

f.  Possess,  discharge,  or  use  firearms, 
other  weapons,  or  fireworks. 

g.  Park,  stop,  or  stand  any  vehicle 
outside  of  the  designated  spectator 
areas. 

h.  Operate  any  vehicle,  including  an 
off-highway  vehicle  (OHV),  which  is  not 
legally  registered  for  street  and  highway 
operation,  including  operation  of  such  a 
vehicle  in  s(>ectator  viewing  areas,  along 
the  race  course,  and  in  designated  pit 
areas. 

i.  Park  any  vehicle  in  violation  of 
posted  restrictions,  or  in  such  a  manner 
as  to  obstruct  or  impede  normal  or 
emergency  traffic  movement  or  the 
parking  of  other  vehicles,  create  a  safety 
hazard,  or  endanger  any  person, 
property  or  feature.  Vehicles  so  parked 
are  subject  to  citation,  removal  and 
impoundment  at  the  owner’s  expense. 

j.  Take  any  vehicle  through,  aroimd  or 
beyond  a  restrictive  sign,  recognizable 
barricade,  fence  or  traffic  control  barrier. 

k.  Fail  to  keep  their  site  free  of  trash 
and  litter  during  the  period  of 
occupancy  or  fail  to  remove  all  personal 
equipment,  trash,  and  litter  upon 
departure. 

l.  Violate  quiet  hours  by  causing  an 
unreasonable  noise  as  determined  by 
the  authorized  officer  between  the  hours 
of  10  pm  and  6  am  Arizona  time. 

m.  Allow  any  pet  or  other  animal  in 
their  care  to  be  unrestrained  at  any  time. 

Signs  and  maps  directing  the  public 
to  the  designated  spectator  areas  will  be 
provided  by  the  Bineau  of  Land 
Management  and  the  event  sponsor. 

The  above  restrictions  do  not  apply  to 
emergency  vehicles  and  vehicles  owned 
by  the  United  States,  the  State  of 
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Arizona  or  to  La  Paz  County.  Vehicles 
under  permit  for  operation  by  event 
participants  must  follow  the  race  permit 
stipulations.  Operators  of  permitted 
vehicles  shall  maintain  a  maximum 
speed  limit  of  35  on  all  La  Paz  County 
and  BLM  roads  and  ways.  Authority  for 
closure  of  public  lands  is  found  in  43 
CFR  Part  8340,  Subpart  8341;  43  CFR 
Part  8360,  Subpart  8364.1,  and  43  CFR 
Part  8372.  Persons  who  violate  this 
closiue  order  are  subject  to  arrest  and, 
upon  conviction,  may  be  fined  not  more 
than  $100,000  and/or  imprisoned  for 
not  more  than  12  months. 

FOR  FURTHER  INFORMAHON  CONTACT: 
Mark  Harris,  BLM  Ranger,  or  Myron 
McCoy,  Outdoor  Recreation  Planner, 
Lake  Havasu  Field  Office,  2610 
Sweetwater  Avenue,  Lake  Havasu  Qty, 
Arizona  86406,  (520)  505-1200. 

Dated;  December  16, 1996. 

MarL3nin  D.  Spears, 

Acting  Field  Manager. 

(FR  Doc.  96-33087  Filed  12-27-96;  8:45  am] 
BILLINO  CODE  4tlO-32-M 


(WO-230-1 150-00-24  A] 

Proposed  Decision  Record  and 
Finding  of  No  Significant  impact  for 
the  Continuation  of  Interim  Strategies 
for  Managing  Anadromous  Fish- 
Producing  Watersheds  in  Eastern 
Oregon  and  Washington  and  Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (40  CFR  1502.2),  and  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  (43  CFR  1610.3-2  and  1610.5-3), 
the  Department  of  the  Interior,  Bureau 
of  Land  Management  (BLM),  provides 
notice  of  availability  of  the  Proposed 
Decision  Record  and  Finding  of  No 
Significant  Impact  for  the  Extension  of 
the  Interim  Strategies  for  Managing 
Anadromous  Fish-producing 
Watersheds  in  Eastern  Oregon  and 
Washington  and  Idaho.  This  program 
has  generally  been  known  as  the 
PACFISH  strategy.  The  proposed 
continuation  of  the  interim  PACFISH 
strategies  will  provide  the  fiamework  to 
guide  supplemental  protective  measures 
and  analysis  procedures  for  all 
apphcable  land  and  resource  allocations 
and  management  direction  until  the 
long  term  strategy  of  the  Interior 
Columbia  Basin  Ecosystem  Management 
Project  (ICBEMP)  is  complete.  This  is 
expected  to  be  for  the  next  1  to  2  years 
in  the  applicable  portions  of  the 
PrineviUe,  Vale  and  Spokane  Districts  in 


eastern  Oregon  and  Washington  and  all 
Bureau  managed  lands  in  Idaho.  This 
proposed  decision  extends  the  original 
PACFISH  strategy  originally  approved 
for  an  18  month  period  in  early  1995. 

ADDRESSES:  Copies  of  the  proposed 
decision  are  available  upon  request  by 
contacting  the  Oregon  State  Office. 
Bureau  of  Land  Management,  1515  SW 
5th  Avenue,  PO  Box  2965,  Portland, 
Oregon  97298  or  the  Idaho  State  Office, 
Bureau  of  Land  Management,  1387 
South  Vinnell  Way,  Boise,  Idaho  83709. 
This  docmnent  has  been  sent  to  all 
those  individuals  and  groups  who  were 
on  the  maihng  list  for  the  related 
environmental  assessment  for  the 
PACFISH  extension.  The  full  supporting 
record  for  the  proposed  PACFISH 
strategy  extension,  including  the 
environmental  assessment,  is  also 
available  for  inspection  in  the  Oregon 
and  Idaho  State  Offices,  at  the  addresses 
shown  above  in  the  respective  public 
rooms  or  land  offices  during  normal  - 
office  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Crouse,  Oregon  State  Office, 
Bureau  of  Land  Management,  1515  SW 
5th  Avenue,  PO  Box  2965,  Portland, 
Oregon  97208.  He  can  be  reached  at 
telephone  503-952-6068  or  facsimile 
machine  at  503-952-6021.  Information 
is  also  available  fi-om  Ervin  Cowley, 
Idaho  State  Office,  1387  South  Vinnell 
Way,  Boise,  ID  83709.  He  can  be 
reached  at  telephone  208-373-3810  or 
facsimile  machine  208-373-3805. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  strategy  is  the  same  as  the 
original  PACFISH  interim  strategy, 
except  that  the  interim  period  has  been 
extended  beyond  the  original  18  month 
period  due  to  delays  in  the  ICBEMP. 

Virtually  no  changes  to  the  proposed 
decisions  have  been  made,  however, 
some  clarifying  language  has  been  made 
in  response  to  concerns  about 
monitoring  and  coordination  with 
interested  State  and  local  governments 
and  tribal  interests. 

The  proposed  decision  will  become 
effective  30  days  from  this  notice  imless 
appealed  and  successfully  stayed  under 
43  CFR  Part  4.  Unless  such  an  action 
occurs,  the  proposed  decision  will  be 
implemented  without  further  notice. 

Dated;  December  23, 1996. 

Mat  Millenbach, 

Deputy  Director,  Bureau  of  Land 
Management. 

(FR  Doc.  96-33032  Filed  12-27-96;  8:45  am) 
BOiJNQ  CODE  43ia-84-P 


[UT-G40-143(M)1;  UTU  74938] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting;  Utah 

AGENCY:  Biureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw 
38,102.78  acres  of  public  surface/ 
mineral  estate  and  6,675.20  acres  of 
public  mineral  estate  in  Washington 
County  to  protect  a  desert  tortoise 
reserve  and  a  Washington  County 
watershed.  This  notice  closes  the  lands 
for  up  to  2  years  from  surface  entry  and 
mining.  The  lands  will  remain  open  to 
public  land  sale,  exchange,  recreation 
and  public  piurpose  and  mineral  leasing. 
An  additional  17,210.01  acres  of  non- 
federal  surface/mineral  estate  and 
6,675.20  acres  of  non-federal  surface 
estate  would  also  be  segregated  if 
acquired  by  the  United  States  during  the 
2  year  period. 

DATES:  Written  Comments  must  be 
received  by  March  31, 1997.  An  open 
house  is  scheduled  for  Wednesday, 
January  22, 1997  at  the  Dixie  Resource 
Area  Office,  345  Riverside  Drive,  St. 
George,  Utah  84770.  Interested  parties 
may  visit  the  open  house  beginning  at 
3:00  pm  with  public  comment  at  3:30 
pm  and  also  beginning  at  7:00  pm  with 
public  comment  at  7:30  pm. 

ADDRESSES:  Comments  should  be  sent  to 
the  Utah  State  Director,  BLM,  P.O.  Box 
45155,  Salt  Lake  Qty,  Utah  84145-0155. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Barnes,  Salt  Lake  District 
Office.  (801)  977-4372. 

SUPPLEMENTARY  INFORMATION:  On 
November  4, 1996,  a  petition/ 
application  was  approved  allowing  the 
Biueau  of  land  Management  to  file  an 
application  to  withdraw  the  following 
described  public  land  from  settlement, 
location,  or  entry  imder  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Salt  Lake  Meridian 
T.  41  S.,  R.  13  W.. 

Sec.  17,  Lots  3,  5,  thru  8,  SEV*NWV*, 
NEV4SWV4,  SV^2SWV4,  SEV4; 

Sec.  18,  Lots  2,  7,  8, 10, 11, 13,  and  15  thru 
23.  W^/i2NEV4,  E*/feNWV4,  WV2SEV4, 
SEV4SEV4; 

Sec.  19,  Lots  1  thru  11, 13  thru  18, 
N»ANEy4,  SWV4NEV4: 

Sec.  20,  Lots  1  and  2,  E^/i,  E»AWV2, 
NWV4NWV4,SWV4SWV4; 

Sec.  21.  Lots  1  thru  4,  WMsEVz,  WVz; 

Sec.  22,  Lots  2,  3,  8,  and  9,  SWV4SWV4: 

Sec.  27.  W»/jNWy4;, 

Sec.  28,  NEV4NEV4,  NWV4NWy4, 
NWy4SEV4:, 

Sec.  29,  NViNE'A,  N^/feSMiNyi, 
N^ASysSwy4NEV4,SEy4SEy4Swy4NEy4. 
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S"/iSEV4NEV4.  NEV4NWV4, 
N»/iiSWV4SWV4NWV4,  NEV4NEV4SEV4, 
NViNWV4NEV4SEV4:, 

Sec.  30,  Lots  2,  3, 4,  and  15  thru  19, 
NEV4SEV4. 

T.  41  S.,  R.  14  W., 

Sec.  13,  SEV4NEV4,  S»/jS»/i,  NEV4SEV4; 

Sec.  15,  Lots  1  thru  8,  W'/iEV2,  W'/i; 

Sec.  17,  SEV4NWV4,  SWV4; 

Sec.  18,  Lots  7  and  8,  SE’/iSW.’A,  SV2SEV4; 
Sec.  19,  Lots  1  thru  8,  EVz,  EV4W’/^: 

Sec.  20,  All; 

Sec.  21,  All; 

Sec.  22,  Lots  1  thru  8,  WiAE'A,  W’A; 

Sec.  23,  WV2,SWV4,  embracing  that  portion 
of  land  west  of  1-15  corridor. 

Sec.  24,  All; 

Sec.  25,  Lots  1  thru  10,  SWV4NEV4, 
NEV4SWV4NWV4,  E’ASEV4NWV4, 
NWy4SEV4NWV4,  E'ANE’ASW'A, 
E>AWViJ^EV4SWV4,  SEV4SWy4, 
W'ASE'A; 

Sec.  26,  Lot  4,  embracing  that  portion  of 
land  west  of  1-15  corridor; 

Sec.  27,  Lots  1  thru  9,  N'ANE'A,  SE'ANE’A, 
SEV4SWV4,  SWV4SWV4,  embracing  that 
portion  of  land  west  of  1-15  corridor; 

Sec.  28,  All; 

Sec.  29,  All; 

Sec.  30,  Lots  1  thru  8,  E’A,  E'AW'A; 

Sec.  34,  N’ANW'A,  SW'ANW’A,  embracing 
that  portion  of  land  north  and  west  of  I- 
15  corridor. 

T.  41  S.,  R.  15  W., 

Sec.  13,  W’A,  SE'A; 

Sec.  14,  All; 

Sec.  15,  Lots  1  thru  4,  E'A,  E’AWV2; 

Sec.  16,  Lots  1  thru  4,  S’AS’A; 

Sec.  17,  Lots  1  thru  4,  N'A,  SV2S'A;  * 
Sec.  18,  Lots  1  thru  9,  NE'A,  E’ANW’A, 
NEV4SWV4; 

Sec.  19,  Lots  1  thru  4,  EV2,  E’AW’A; 

Sec.  20,  E%,  NWy4,  Ny2SWy4, 
swviSW’ASWiA,  Ey2SEy4Swy4Swy4, 
W’ASW^ASE’ASW'A; 

Sec.  21,  All; 

Sec.  22,  All; 

Sec.  23,  All; 

Sec.  24,  All; 

Sec.  25,  All; 

Sec.  26,  N’A,  SE^A; 

Sec.  27,  N'A,  SW'A; 

Sec.  28,  E’A,  E’2Wy2,  SW’ASW'A; 

Sec.  29,  SEy4SEy4; 

Sec.  30,  Lots  1  thru  4,  W^AE'A,  E’AW'A; 
Sec.  31,  Lots  1  thru  4,  E’A,  EViW’A; 

Sec.  32,  NEy4,  NW’ASW'A,  SE’ASW’A, 
E»ASEy4,  SWy4SEy4; 

Sec.  33,  All; 

Sec.  34,  NWV.. 

T.  41  S.,  R.  16  W., 

Sec.  5,  Lots  1  thru  11,  SWiANE’A, 
S»ANWy4,  SWy4,  W^ASE^A; 

Sec.  6,  Lots  1  thru  11,  S'ANE'A, 
SE’ANW'A^'ASW'A,  SE'A; 

Sec.  7,  Lots  1  thru  4,  E^A,  E'AW’A; 

Sec.  8,  Lots  1  thru  4,  W’AE*A,  WV4; 

Sec.  10,  Lot  4; 

Sec.  11,  Lots  1  and  4,  E'A,  SE'ANWiA; 

Sec.  12,  All; 

Sec.  13,  Lots  1  thru‘8,  S'AN’A,  S’A; 

Sec.  14,  Lots  1,  2,  7,  8,  S'AN’A,  NE’ASE’A; 
Sec.  15,  E'ANEy4; 

Sec.  17,  Lots  1  thru  4,  W^AEVj,  W'A; 

Sec.  18,  Lots  1  thru  4,  E’A,  E’AW^A; 

Sec.  19,  Lots  1  thru  4,  E’A,  E'AW’A; 


Sec.  20,  All; 

Sec.  21,  W'A; 

Sec.  24,  E’A,  E»AWy2; 

Sec.  25,  EVj,  E'AW’A; 

Sec.  29,  All; 

Sec.  30,  Lot  1,  NEy4,  E'ASE’A; 

Sec.  31,  NEiANE'A; 

T.  41  S.,  R.  17  W., 

Sec.  1,  Lots  1  thru  12,  S'A; 

Sec.  12,  All; 

Sec.  13,  All; 

Sec.  24,  N*AN»A,  SW'ANE'A,  SE'ANWV.; 

T.  42  S.,  R.  15  W., 

Sec.  6,  Lots  3  thru  7,  SEViNW'A.  E'ASW'A; 
Sec.  7,  Lots  1  thru  4,  E’AW^A; 

Sec.  20,  NW'ASWiA. 

T.  42  S.,  R.  16  W., 

Sec.  1,  Lots  1  thru  4,  S’AN'A,  S»A; 

Sec.  3,  Lot  1,  SEy4NEV4,  NE'ASE'A; 

Sec.  12,  NVi.  E’ASWVi,  SE'A; 

The  reserved  Federal  mineral  interest 
proposed  to  be  withdrawn  is  described 
as  follows: 

.Salt  Lake  Meridian 
T.41  S.,R.  15  W., 

Sec.  28,  W’ANWiA,  NW^ASWA; 

Sec.  29,  NEV*,  S'AN'ASW’ASW'A, 
S'ASWiASW^A,  SE'ASW'A,  N’ASE'A, 
SW'ASE'A; 

Sec.  30,  E’AE’A; 

Sec.  32,  NWy.,  NE'ASW’A,  NW’ASE’A; 
(reserved  Federal  minerals) 

T.  41  S.,  R.  16  W., 

Sec.  4,  S’A; 

Sec.  9,  All; 

Sec.  10,  W’A; 

Sec.  14,  Lots  3  thru  6; 

Sec.  15,  Wyt; 

Sec.  21,  E'Ar 
Sec.  22,  W»A; 

Sec.  25,  E’ASE’ASW'ASWiA; 

Sec.  27,  SWy4NEy4,  NW'ANW'A, 
S'ANWy4,  SWVi,  W^ASE'A; 

Sec.  28,  EVSj,  N^ANW’A,  SE'ANWVi, 
NE’ASW'A; 

Sec.  30,  Lot  2,  EVzWy*,  W’ASE'A; 

Sec.  31,  NWy4NEy4,  SEViNE'A; 

Sec.  33,  N'ANE’A,  SE’ANE’A; 

Sec.  34,  WiANE’A,  NW’A,  E’ASW’A,  SE'A; 
Sec.  35,E^ASEy4SEy4. 

T.  41  S.,  R.  17  W., 

Sec.  24,  SE’ANE’A,  SW'ANW'A,  SVi. 

T.  42  S.,  R.  15  W., 

Sec.  17,  Lots  7,  9,  and  10; 

Sec.  18,  Lots  1  thru  4; 

Sec.  19,  Lots  1.  NEV.,  E^ANW’A; 

Sec.  20,  W’ANW’A; 

T.  42  S.,  R.  16  W., 

Sec.  3,  Lots  3  and  4; 

Sec.  13,  NE’A,  E'ANW’A, 
SE’ASE'ASWViNW'A, 
S’ANE'ASE'ASW’ANW'A, 
E'ASWiASE'ASW'ANW^A,  NE'ASWiA, 
N'ASE'A,  SE^ASE^A; 

Sec.  24,  N'ANE'A. 

The  following  described  non-federal 
lands,  if  subsequently  acquired  by  the 
United  States,  will  be  subject  to  the 
terms  and  conditions  of  the  temporary 
segregation: 

Salt  Lake  Meridian 
T.  41  S.,  R.  13  W., 

Sec.  17,  Lot  SW'ASE’A,  NWy4SWy4: 


Sec.  19,  Patented  Mining  Claims; 

Sec.  27,  N^ANE'A,  SW’ANE'A, 
WiASE'ANEy4,  E’AW^A.  W^ASW’A, 
W'AE'ASW'A,  W'ASEy4; 

Sec.  28,  S'/^tNE’A,  N'ANW’ANE’A, 
NEy4NWy4,  E’ASW’A,  NE'ASE’A, 
S^ASE’A; 

Sec.  29,  NWViNW^A; 

Sec.  30,  Lots  13,  and  14,  SEy4NEy4. 

T.  41  S.,  R.  14  W., 

Sec.  16,  All; 

Sec.  31,  Lots  1  thru  8,  E'A,  E’AW'A; 

Sec.  32,  All; 

Sec.  33,  Lots  1  thru  8.  S'ANE’A, 

NEy4SWy4,  N*ANWy4SEy4,  embracing 
that  portion  of  land  north  and  west  of  1- 
15  corridor. 

T.  S..  R.  15  W., 

Sec.  16  NVi; 

Sec.  20,  N^AS'ASWV*, 
w»ASEy4Swy4Swy4, 
E’ASwy4SEy4Swy4,  SEy4SEy4Swy4; 

Sec.  26,  swy4; 

Sec.  27,  SEy4; 

Sec.  29,  NWy4,  N’ASW'A, 
N»AN’ASWy4SWy4; 

Sec.  32,  SW’ASWy.; 

Set.  34,  E»A,SWy4; 

Sec.  35  All; 

Sec.  36,  All. 

T.  41  S.,  R.  16  W., 

Sec.  15,W’AW'ASEy4; 

Sec.  16  All; 

Sec.  22,  W'AE’A; 

Sec.  28  SE’ASW'A; 

Sec.  30,  Lot  3; 

Sec.  32,  N'A; 

Sec.  33.  SWy4NEy4,  NEy4NWy4, 
NE’ANWViNW’A.  S’ANW'ANW'A, 
S’ANWy4,  N’ANy2N’ASWy4,  Ey2SEy4; 
Sec.  34,  EiANEVi,  W'ASW'A; 

Sec.  36,  All. 

T.  42  S.,  R.  14  W., 

Sec.  5,  Lots  2,  3, 4,  SW’ANW’A,  embracing 
that  portion  of  land  north  west  of  1-15 
corridor; 

Sec.  6,  Lots  1  thru  6.  SViNE’A,  SE’ANW'A, 
NE’ASW’A,  N’AN’ASE’A,  embracing  that 
portion  of  land  north  west  of  1-15 
corridor; 

Sec.  7,  Lot  7,  embracing  that  portion  of 
land  north  west  of  1-15  corridor 
T.  42  S.,  R.  15  W.. 

Sec.  1,  Lots  1  thru  11,  S’ANE’A, 

SEy4NWy4,  N’ASEiA; 

Sec.  2,  Lots  1  thru  10.  S’ANW'A,  N'ASW’A; 
Sec.  3,  Lots  1  thru  5,  S^ANE^A,  SE^ANWyi, 
N^ANWy4SWy4; 

Sec.  4,  Lots  1  thru  15,  SEy4SEy4; 

Sec  5,  Lots  1  thru  16; 

Sec.  6,  Lots  1  thru  2,  S'ANE’A,  SE’A; 

Sec.  7,  E’A; 

Sec.  8,  Lots  1  thru  16; 

Sec.  9,  Lots  1  thru  8,  E'A; 

Sec.  12.  NWViNE’ANEy*,  NW'ANE’A, 
Nwy4Swy4NEy4,  N’anw'a, 
NiASEy4,NWy4; 

Sec.  16,  Lots  1  thru  5.  W'AE’ANE’A, 
W’ANEy4,  NEy4SWy4,  NW'ASE’A; 

Sec.  17,  Lots  1  thru  6,  8, 11  thru  16; 

Sec  18,  Lots  5  thru  14,  SE'ASW'A, 
SW^ASE'A; 

Sec.  19.  Lots  2,  NE’ASW'A,  N^ASEV*, 
N’AN»AS'ASEy4. 

T.  42  S..  R.  16  W., 

Sec.  2,  Lots  1  thru  4,  S’AN’A,  S'A; 
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Sec.  3.  Lot  2,  SWV4NEV4,  NWV4^V4. 
SEV4SEV4; 

Sec.  11,  N»/i.  NEV4SWV4.  E»/StSF>/4SWV4. 
SEV4; 

Sec.  12.  W’/^iSWV4; 

Sec.  13,  NWV4NWV4,  NEV4SWy4NWV4, 
W’4SEV4SWV4NWV4,  E'/^iSW'/iSE’A; 

Sec.  14,  NysNEV4.  NEy4NEV4NWV4; 

Sec.  24,  NE’ASE’ANE’A. 

The  area  described  contains  61,987.99 
acres  in  Washington  County.  Of  that  acreage 
the  Bureau  of  Land  Management  manages  the 
public  suiface/mineral  estate  of  38,102.78 
acres,  and  the  public  mineral  estate  of 
6,675.20  acres.  The  remaining  17,210.01 
acres  are  non-Federal  lands. 

The  ptirpose  of  the  withdrawal  is  to 
protect  a  desert  tortoise  reserve  and  a 
Washington  County  watershed.  The 
reserve  is  to  protect  the  habitat  of  the 
desert  tortoise,  bald  eagle,  peregrine 
falcon,  Mexican  spotted  owl, 
ferruginous  hawk,  southwestern  willow 
fly  catcher,  Merriams  kangaroo  rat, 
woundfin  miiuiow  and  the  Virgin  River 
chub.  All  of  the  species  have  b^n 
designated  as  sensitive,  threatened  or 
endangered  by  the  United  States  Fish 
and  Wildlife  Service. 

For  a  period  of  90  days  horn  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Utah  State  Director  of  the  Bureau  of 
Land  Management. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  as  specified  above  imless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  uses  which  may  be  permitted 
during  the  segregative  period  are  uses 
such  as  leases,  licenses,  permits,  rights- 
of-way.  land  sales,  recreation  and  public 
purpose  and  land  exchanges. 

G.  William  Lamb, 

State  Director. 

IFR  Doc.  96-33102  Filed  12-27-96;  8:45  ami 
BILUNQ  CODE  4310-0Q-M 


National  Park  Service 

30  Day  Notice  of  Request  for  Extension 
of  a  (^rrentiy  Approved  Information 
Collection 

AGENCY:  National  Park  Service,  The 
Department  of  the  Interior. 

ACTION:  Notice  of  submission  to  0MB 
and  request  for  comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  this  notice 
annoimces  the  National  Park  Service’s 
(NPS)  intention  to  request  an  extension 
for  a  currently  approved  information 
collection  request  used  in  the  Historic 
Preservation  Tax  Incentives  Program 
administered  by  the  NPS. 

The  Primary  Purpose  of  the 
Information  Collection  Request:  Section 
47  of  the  Internal  Revenue  Code 
requires  that  the  Secretary  of  the  Interior 
certify  to  the  Secretary  of  the  Treasury 
upon  application  by  owners  of  historic 
properties  for  Federal  tax  benefits,  (a) 
the  historic  character  of  the  property, 
and  (b)  that  the  rehabilitation  work  is 
consistent  with  that  historic  character. 
The  National  Park  Service  administers 
the  program  in  partnership  with  the 
Internal  Revenue  Service.  The  Historic 
Preservation  Certification  Application  is 
used  by  the  National  Park  Service  to 
evaluate  the  condition  and  historic 
significance  of  buildings  undergoing 
rehabilitation  for  continued  use,  and  to 
evaluate  whether  the  rehabilitation 
work  meets  the  Secretary  of  the 
Interior’s  Standards  for  Rehabilitation. 
OATES:  Comments  on  this  notice  must  be 
received  by  January  29, 1997  to  be 
assured  of  consideration. 

The  bineau  solicits  public  comments 
as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
bureau,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau’s 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  hmtlen  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

ADDRESSES:  Send  comments  to:  Desk 
Officer,  Interior  Department,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management-and  Budget, 
Washington,  D.C.  20503.  Also  send  a 
copy  of  your  comments  to:  Michael 
Auer,  National  Park  Service,  P.0,  Box 
37127,  Washington.  D.C.  20013;  202- 
343-9578. 

All  responses  to  this  notice  will  be 
smnmarized  and  given  to  OMB.  All 
comments  will  b^ome  a  matter  of 
public  record.  Copies  of  the  proposed 
Information  Collection  Request  can  be 
obtained  from  Michael  J.  Auer,  Ph.D., 


Heritage  Preservation  Services,  National 
Park  ^rvice,  P.O.  Box  37127, 
Washington.  D.C.  20013-7127. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Auer.  202-343-9578. 

SUPPLEMENTARY,  information: 

1.  Ti’t/e:  Historic  Preservation 
Certification  Application. 

2.  Summary:  Request  for  an  extension 

for  a  currently  approved  information 
collection  request  used  in  the  Historic 
Preservation  Teix  Incentives  Program 
administered  by  the  National  Park 
Service.  ’ 

3.  Need  for  information  and  proposed 
use:  To  enable  the  Secretary  of  the 
Interior  to  make  certifications  to  the 
Secretary  of  the  Treasury  concerning 
historic  buildings  undergoing 
rehabilitation  for  the  purposes  of  a 
Federal  income  tax  credit. 

4.  Respondents  are  owners  of  historic 
buildings,  or  qualified  long-term  lessees. 
The  number  of  respondents  is  estimated 
to  be  3,000  per  year.  The  firequency  of 
response  is  on  occasion,  as  requested  by 
owners  of  buildings  (one  response  per 
respondent). 

5.  The  total  aimual  reporting  and 
recordkeeping  burden  is  estimated  to  he 
7,500  hours. 

6.  Comments  may  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB). 

7.  30  days  firom  date  of  publication  of 
this  notice. 

Dated:  December  23, 1996. 

Terry  N.  Tesar,  | 

Information  Collection  Clearance  Officer. 

(FR  Doc.  96-33039  Filed  12-27-96;  8:45  am] 
BILLING  CODE  4310-70-P 


Draft  Environmental  Impact  Statement/ 
General  Management  Plan  National 
Park  of  American  Samoa  Territory  of 
American  Samoa;  Notice  of  Availability 

summary:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (Pub.  L.  91-190,  as 
amended),  the  National  Park  Service 
(NPS),  Department  of  the  Interior,  has 
prepared  a  Draft  Environmental  Impact 
Statement  identifying  and  evaluating 
potential  impacts  of  a  proposed  General 
Management  Plan  (DEIS/GMP)  for  the 
National  Park  of  American  Samoa, 
Territory  of  American  Samoa.  When 
approved,  the  plan  will  guide 
management  actions  during  the  next  15- 
20  years. 

PROPOSAL:  The  DEIS/GMP  identifies 
and  analyzes  management  strategies 
necessary  for  the  long-term  preservation 
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of  the  national  park’s  natural,  cultural, 
and  subsistence  resources  and  the 
development  of  an  interpretive  services 
program.  The  NFS  proposes  (Alternative 
A)  to  operate  this  national  park  in  a 
manner  that  is  consistent  with 
fa’asamoa,  the  traditional  Samoan  way. 
The  DEIS/GMP  also  proposes  the 
development  of  facilities  needed  to 
operate  this  new  national  park. 
Developments  identified  within  the 
national  park  are  to  he  limited;  all  major 
visitor  use  facilities  proposed  are  to  be 
developed  outside  of  national  park 
boundaries.  Samoan  villages  located 
near  the  national  park  are  to  be 
encomaged  to  provide  traditional  kinds 
of  services  for  visitors  to  the  national 
park. 

ALTERNATIVES:  In  addition  to  the 
proposed  action,  three  alternatives  are 
identified.  Alternative  B  (“no  action”)  is 
a  continuation  of  the  existing  situation, 
with  no  additional  facilities  developed 
to  operate  the  national  park.  Under  this 
alternative,  there  would  be  inadequate 
management  of  natural  and  cultural 
resources,  and  visitor  services  would  be 
substandard.  This  alternative  would  not 
achieve  the  purposes  of  this  national 
park’s  authorizing  legislation. 
Alternative  C  identifies  “minimum 
requirements”  and  would  limit 
developments  and  management  actions 
to  those  needed  to  meet  legislative 
requirements  to  make  this  national  park 
operational  in  such  a  manner  that 
provides  for  primary  visitor  use  and 
resource  protection.  Alternative  D 
proposes  the  development  of  a  visitor 
center  within  the  national  park  and  the 
retention  of  the  existing  park 
administrative  headquarters,  but  is 
otherwise  the  same  as  the  proposed 
action. 

INFORMATION:  The  Superintendent  will 
arrange  traditional  meetings  with  each 
of  the  village  chief  councils  in  the 
villages  of  Afono,  Fagasa,  Pago  Pago, 
and  Vatia  on  the  island  of  Tutuila; 
Faleasao,  Fitiuta,  and  Ta’u  on  the  island 
of  Ta’u;  and  Ofu  and  Olosega  on  the 
islands  of  Ofu  and  Olosega. 

In  addition,  general  public 
information  meetings  will  be  scheduled 
in  Pago  Pago  on  tlie  island  of  Tutuila — 
details  on  the  dates,  time,  and  location 
of  these  information  meetings  will  be 
published  in  local  newspapers  several 
weeks  in  advance.  National  park 
management  and  planning  officials  will 
be  present  at  all  sessions  to  present  the 
DEIS/GMP  and  the  alternatives,  to 
receive  oral  and  written  comments,  and 
to  answer  questions. 

COMMENTS:  Review  copies  of  the  DEIS/ 
GMP  are  available  at  park  headquarters 
in  the  Pago  Plaza  in  Pago  Pago, 


American  Samoa;  at  the  Pacific  Island 
System  Support  Office  in  Honolulu, 
Hawaii;  and  at  the  American  Samoa 
Community  College  library  in 
Mapusaga. 

Written  comments  must  be  submitted 
not  later  than  60  days  after  publication 
of  a  notice  of  filing  of  the  DEIS/GMP  in 
the  Federal  Register  by  the 
Environmental  Protection  Agency. 
Comments  on  the  DEIS/GMP  may  be 
sent  to  the  Superintendent,' National 
Park  of  American  Samoa,  Pago  Pago, 
American  Samoa,  96799  (or  to  the  Park 
Planner,  National  Park  Service,  Pacific 
Island  System  Support  Office,  300  Ala 
Moana  Blvd.,  Box  50165,  Honolulu, 
Hawaii  96850).  The  Park’s  telephone 
number  is  (011-684)  633-7082  and  the 
fax  number  is  (011-684)  633-7085.  The 
System  Support  Office  telephone 
number  is  (808)  541-2693  and  the  fax 
number  is  (808)  541-3696. 

Dated;  December  20, 1996. 

Bruce  M.  Kilgore, 

Acting  Field  Director,  Pacific  West  Area. 

IFR  Doc.  96-33137  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  4310-70-P 


Office  of  Surface  Mining  Reciamation 
and  Enforcement 

Abandoned  Mine  Land  Reciamation 
Program  Guideiines 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  of  revised  guidelines  for 
abandoned  mine  land  reclamation 
programs  and  projects. 

SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM) 
has  revised  the  Abandoned  Mine  Land 
Reclamation  Program  Guidelines  which 
were  published  March  6, 1980  (45  FR 
14810).  Comments  were  requested  in 
the  Notice  of  Intent  to  revise  these 
guidelines  published  May  22, 1995  (45 
FR  27123).  Based  on  comments 
received,  amendments  to  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  and  policies  adopted  by  OSM 
since  1980,  the  guidelines  have  been 
revised  and  are  printed  below. 
EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Gene  Krueger,  Chief,  Division  of 
Reclamation  Support,  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Avenue,  N.W. 
Washington,  D.C.  20240.  Telephone: 
(202)208-2937. 

SUPPLEMENTARY  INFORMATION:  The 
Abandoned  Mine  Land  (AML) 
Reclamation  Program  Guidelines  are 
issued  to  provide  general  guidance  to 


States,  Indian  Tribes,  the  U.S. 

Department  of  Agriculture,  and  OSM  in 
the  administration  of  reclamation 
activities  carried  out  imder  programs 
authorized  by  Title  IV  of  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (30  U.S.C.  1201  et  seq.)  (SMCRA). 
These  guidelines  are  considered  to  be 
statements  of  policy  and  do  not 
establish  new  legal  requirements  or 
obligations  on  the  public  and  are  subject 
to  change  at  the  discretion  of  OSM. 

The  term  “as  amended”  was  added  to 
the  revised  guidelines  to  indicate  that 
guidelines  reflect  all  amendments  to 
SMCRA. 

The  definition  of  eligible  lands  has 
been  expanded  to  include  certain  lands 
abandoned  after  August  3, 1977,  in 
accordance  with  amendments  to  Section 
404  of  SMCRA  and  that  definition  has 
been  included  in  Section  A  of  these 
guidelines.  The  definition  coincides 
with  the  definition  of  eligible  lands 
found  at  30  CFR  870.5. 

Reference  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  and  its 
relationship  to  AML  reclamation  has 
been  included  in  these  guidelines  at 
section  C.5.,  Toxic  Materials. 

A  new  subpart,  B.3.a.(l)(d),  was 
added  to  allow  special  consideration  for 
AMD  sites  and  the  utilization  of  the 
Appalachian  Clean  Streams  Initiative 
(ACSI). 

A  new  subpart,  B.5.e.,  was  added  to 
indicate  that  coal  seams  left  in  place 
were  deemed  unrecoverable  during 
r^lamation  and  any  future  attempts  to 
.  mine  such  seams  would  have  to  comply 
with  permit  requirements  in  place  at  the 
time  of  new  mining. 

The  entire  section  titled 
“Experimental  and  Demonstration 
Practices”  was  eliminated  because  the 
Act,  as  amended,  no  longer  provides  for 
funding  experimental  and 
demonstration  practices.  However,  new 
language  was  included  in  item  B.3.b.(2) 
to  allow  for  test  plots  and/or  field  trials 
when  necessary  to  determine  which 
technology  is  best  suited  to  a  particular 
problem  area. 

Incorrect  regulatory  cites,  brought 
about  by  statutory  and/or  regulatory 
changes,  were  corrected. 

Some  portions  of  the  proposed 
guidelines  were  edited  for  clarification 
.  or  to  eliminate  redundant  and  verbose 
language. 

Comipents  were  requested  on  the 
proposed  guidelines  and  a  total  of  seven 
comments  were  received.  Six  were  from 
State  authorities  and  one  from  the 
Navajo  Nation.  All  comments  received 
were  considered  in  the  process  of 
drafting  the  final  guidelines  and  are 
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available  for  inspection  at  the  address 
listed  above.  A  “response  to  comments” 
dociiment  has  been  prepared  by  OSM 
and  is  available  on  request  by  contacting 
the  individual  listed  under  FOR  FURUffiR 
INFORMATION  CONTACT. 

Availability  of  Copies 
Additional  copies  of  the  revised 
guidelines  are  available  for  inspection 
and  may  be  obtained  at  the  following 
offices: 

OSM,  Department  of  the  Interior,  Room 
120  South  Interior  Building,  1951 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20240,  (202)  208- 
5365. 

OSM,  Appalachian  Regional 
Coordinating  Center,  Three  Parkway 
Center,  Pittsburgh,  Pennsylvania 
15220,  (412)  937-2828. 

OSM,  Mid-Continent  Regioned 
Coordinating  Center,  501  Belle  Street, 
Alton.  Illinois  62002,  (618)  463-6460. 
OSM,  Western  Region^  Coordinating 
Center,  1999  Broadway,  Smte  3320, 
Denver,  Colorado  80202,  (303)  672- 
5500. 

Dated;  December  23, 1996. 

Kathrine  Henry, 

Acting  Director.  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 

Abandoned  Mine  Land  (AML) 
Reclamation  Program  Guidelines  for 
Reclamation  Programs  and  Projects 

Contents 

A.  Definitions 

B.  Program  Cktnsiderations 

1.  Land,  Water,  or  Mineral  Rights  Required 
for  Reclamation 

a.  Consent  requirements  and  responsibility 

b.  Written  consent  versus  police  power 

c.  Monitoring  and  maintenance 

d.  Property  acquisition 

2.  Jurisdictional  Responsibilities 

a.  Reclamation  program  l^al  requirements 

b.  Environmental  evaluation  requirements 

c.  Interstate  coordination  requirements 

3.  Selection  Criteria  (Nonemergency) 

a.  Reclamation  site  ranking 

b.  Reclamation  considerations 

c.  Reclamation  extent 

d.  Cooperative  efforts 

e.  Joint  projects 

4.  Emergency  Projects 

a.  Authority  for  emergency  reclamation 

b.  Emergency  project  considerations 

c.  Emergency  project  examples 

d.  Abatement  procedures 

5.  Incidental  Recovery  of  Coal  in 
Conjunction  with  Reclamation  Activities 

a.  Resource  recovery  potential 

b.  Incidental  recovery  of  Coal 

c.  Active  mining  permit  requirements 

d.  Recovered  coal  disposition 

e.  Future  coal  recovery 

6.  Abandoned  Structures  and  Equipment 

a.  Investigation  and  report 

b.  Ownership  rights 

c.  Disposal  revenues  or  benefits 


7.  Borrow  and  Disposal  Areas 

a.  Site  selection 

b.  Adverse  impacts 

8.  Program  and  Project  Evaluation 

a.  General  Evaluation  considerations 

b.  Evaluation  report 

9.  Maintenance  of  Reclamation  Work 

a.  Planned  Maintenence 

b.  Unplaimed  Maintenance 

10.  Noncoal  Projects 

a.  Guideline  applicability 

b.  Priorities  under  Section  409 

c.  Priorities  under  Section  411 
C  Site  Considerations 

1.  Mine  Drainage 

a.  General  considerations 

b.  At-source  control  measures 

c.  Treatment  measures 

d.  Coal  refuse  piles  and  coal  waste 
embankments 

2.  Active  Slides  and  Slide-Prone  Areas 

a.  Site  evaluation  factors 

b.  Remedial  measures 

3.  Erosion  and  Sedimentation 

a.  Erosion  and  sediment  control 
considerations 

b.  Erosion  control  practices 

c.  Sediment  trapping  practices 

4.  Vegetation 

a.  Existing  vegetation  inventory  and 
evaluation 

b.  Vegetative  requirements 

5.  Toxic  Materials 

a.  Sampling  and  analysis  considerations 

b.  Planning  considerations 

c.  Sites  eligible  under  CERCLA. 

6.  Hydrologic  Balance 

a.  Planning  considerations 

b.  Surface-water  considerations 

c.  Ground-water  considerations 

7.  Public  Health  and  Safety 

a.  Dump  sites 

b.  Highwall  danger 

c.  Mine  openings  and  subsidence 

d.  Radiation  emission 

e.  Domestic  water  supplies 

f.  Surface  and  underground  mine  fires 

g.  Hazardous/Explosive  gases 

8.  Esthetics  and  Visual  Values 

a.  Visual  degraders 

b.  Esthetics  problem  solutions 

9.  Fish  and  Wildlife  Values 

a.  Project  identification  requirements 

b.  Determining  fish  and  wildlife  values  and 
goals 

c.  Planning  considerations 

d.  Installing  and  maintaining  established 
fish  and  wildlife  habitat  values 

10.  Air  Quality 

a.  Air  quality  standards 

b.  Coo^ination  requirements 

c.  Air  quality  degradation  and 
improvement 

A.  Definitions 

1.  Abandoned  Property— Real  and 
personal  property,  associated  with  past 
milling  activities,  that  has  been  forsaken 
or  deserted  by  an  owner.  This  includes 
real  estate,  structures,  and  equipment. 

a.  Abandoned  Structures — 

Abandoned  permanent  improvements  or 
fixtures  firmly  attached  to  the  land  and 
considered  as  part  of  real  property. 
Abandoned  structures  include  but  are 


not  limited  to  coal  tipples,  coal  washers, 
storage  and  grading  facilities,  loading 
docks,  rail  spvirs,  concrete  foimdations, 
dams,  reservoirs,  and  bridges.  Other 
items  such  as  crushers,  elevators,  bins, 
loaders,  conveyors  and  similar 
equipment  are  within  this  definition  if 
fi^ly  affixed  to  the  land. 

b.  Abandoned  Equipment — 

Abandoned  movable  items  not  affixed  to 
the  land.  Such  items  are  considered  as 
personal  property  and  include 
equipment  and  dismantled  machinery 
not  affixed  to  the  land  and  which  could 
be  moved.  These  items  include  but  are 
not  limited  to  shovels,  scrapers,  tires, 
machine)^  parts,  trailers,  trucks, 
electrical  substations  on  skids,  feeders, 
and  loaders. 

c.  Disposal — ^The  act  of  sale,  federal 
utilization,  demolition,  removal,  and  the 
binning  and  burial  of  scrap  or  other 
debris  resulting  fi-om  abandoned 
structures  and  equipment. 

2.  Act — ^The  Surface  Mining  Control 
and  Reclamation  Act  of  1977  enacted  as 
Public  Law  95-87  (30  U.S'.C.  1201  et 
seq.),  as  amended. 

3.  Administering  Agency— The  agency 
that  has  the  responsibility  for  ceurying 
out  a  reclamation  program  or  project. 
This  includes  OSM  for  federal 
reclamation  projects;  U.S.D.A.,  Natural 
Resources  Conservation  Service  (NRCS) 
for  the  Rural  Abandoned  Mine  Program; 
designated  State  reclamation  agencies 
for  projects  carried  out  mider  an 
approved  State  Reclamation  Plan;  and 
Indian  tribes  for  projects  carried  out 
imder  an  approved  Indian  Reclamation 
Plem. 

4.  Eligible  Lands — Lands  and  water 
which  were  mined  for  coal  or  which 
were  affected  by  such  mining, 
wastebanks,  coal  processing,  or  other 
coal  mining  processes  and  left  or 
abandoned  in  either  an  unreclaimed  or 
inadequately  reclaimed  condition  prior 
to  August  3, 1977,  and  for  which  there 
is  no  continuing  reclamation 
responsibility.  Provided,  however,  that 
lands  and  water  damaged  by  coal 
mining  operations  after  that  date  and  on 
or  before  November  5, 1990,  may  also  be 
eUgible  for  reclamation  if  they  meet  the 
requirements  specified  in  30  CFR  874.12 
(d)  and  (e).  Eligible  lands  and  water  for 
noncoal  reclamation  purposes  are  those 
sites  that  meet  the  eligibility 
requirements  specified  in  Section  409  of 
the  Act  or,  following  certification  of  the 
completion  of  all  known  coal  problems, 
those  in  30  CFR  875.14.  For  additional 
eligibility  requirements  for  water 
projects,  see  30  CFR  874.14,  and  for 
lands  affected  by  remining  operations, 
see  Section  404  of  the  Act. 

5.  Emergency — A  sudden  danger 
condition  or  impairment  that  constitutes 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Notices 


68779 


a  situation  with  a  high  probability  of 
substantial  physical  harm  to  the  health, 
safety,  or  general  welfare  of  people 
before  the  danger  can  be  abated  under 
nonnal  program  procedures. 

6.  Hydrologic  Balance — ^The 
relationship  between  the  quality  and 
quantity  of  water  inflow  to  water 
outflow  firom  an  abandoned  mine  land 
site.  The  relationship  includes  water 
storage  and  transfer  within  hydrologic 
units  as  they  now  exist  or  may  have 
existed. 

7.  Toxic  Materials — ^Earth  materials  or 
wastes  resulting  firom  mining  operations 
which,  if  acted  upon  by  air,  water,  or 
micro-biological  processes  are  likely  to 
produce  chemical  or  physical 
conditions  in  soils  or  water  that  are 
detrimental  to  the  biota  or  water  use. 

B.  Program  Considerations 

1.  Land,  Water,  or  Mineral  Rights 
Required  for  Reclamation 

a.  Consent  Requirements  and 
Responsibility 

In  addition  to  the  rights  of  entry 
required  by  30  CFR  877,  other  consents 
required  by  the  specific  type  of 
reclamation  program  should  be 
obtained.  In  water  limited  areas 
reclamation  programs  that  propose  to 
restore  or  alter  water  quality  or  quantity 
should  not  be  imdertaken  until  the 
appropriate  water  right  consents  are 
obtained.  If  the  mineral  estate  is  severed 
from  the  surface  estate,  consents  should 
be  obtained  horn  both  parties.  All 
necessary  consents  should  be  obtained 
for  a  time  period  sufficient  to  complete 
the  reclamation  activities.  The 
administering  agency  has  the 
responsibility  to  assure  that  no 
reclamation  work  is  carried  out  without 
such  consents. 

b.  Written  Consent  Versus  Police  Power 
Written  consent  from  the  owner  of 

record  and  lessee  or  his  authorized 
agent  should  be  the  preferred  means  for 
obtaining  agreements  to  enter  lands  in 
order  to  carry  out  reclamation  work. 
Entry  by  use  of  police  power  is 
restricted  to  those  reclamation  projects 
that  will  protect  public  health,  safety, 
and  general  welfare  as  authorized  imder 
Sections  407(a),  407(b),  409(c),  and  410 
of  the  Act,  as  amended,  and  should  be 
undertaken  only  after  due  care  and 
deliberation  has  exhausted  all 
possibilities  of  obtaining  written 
consents. 

c.  Monitoring  and  Maintenance 
Written  consent  by  the  landowner 

should  include  considerations  for 
monitoring  and  maintenance,  including 
rights  of  entry  as  necessary. 


d.  Property  Acquisition 

Acquisition  of  property  may  be 
undertaken  only  imder  the  conditions 
specified  in  Sections  407  and  409  of  the 
Act,  as  amended. 

2.  Jurisdictional  Responsibilities 

a.  Reclamation  Program  Legal 
Requirements 

The  administering  agency  should 
ensure  compliance  wi^  ail  applicable 
Federal,  State,  Tribal,  and  local  laws 
and  coordination  with  the  appropriate 
agencies  as  necessary. 

b.  Environmental  Evaluation 
Requirements 

Appropriate  steps  to  achieve 
compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  must  be  undertaken  for  every 
proposed  AML  reclamation  project. 
Authorization  by  the  Council  on 
Enviroiunental  Quality  (CEQ)  at  40  CFR 
1506.11  to  abate  emergency  conditions 
without  preparing  an  environmental 
document  does  not  relieve  OSM  or  the 
States/Tribes  of  the  responsibility  to 
complete  consultation  duties  or  obtain 
necessary  permits  in  accordance  with 
other  Federal,  State  and  local  laws. 

(1)  Where  emergency  circumstances  at 
the  site  require  immediate  abatement 
action,  and  the  environmental 
document  caimot  be  completed  prior  to 
the  initiation  of  action,  OSM  and  the 
States  are  authorized  to  act,  but  the 
action  taken  must  be  limited  to  that 
necessary  to  control  the  immediate 
impacts  of  the  emergency. 

(2)  Actions  which  remain  to  be  taken 
at  the  site  of  an  emergency  after  the 
abatement  of  the  immediate  impacts 
require  the  preparation  of  an 
environmental  document. 

c.  Interstate  Coordination  Requirements 
Where  reclamation  is  proposed  that 
may  affect  adjoining  States  or  other 
jurisdictional  authorities,  the 
administering  agency  should  coordinate 
planning  and  implementation  of  these 
projects  with  those  entities. 

3.  Selection  Criteria  (Nonemergency) 
a.  Reclamation  Site  Ranking 

Procedures  for  selecting 
nonemergency  sites  to  carry  out 
reclamation  activities  should 
incorporate  weighting  factors  to  rank  the 
proposed  sites  in  accordance  with 
priorities  established  in  Section  403  of 
the  Act.  General  instructions  for 
determining  the  AML  priority  of  a  site 
are  contained  in  the  OSM  Abandoned 
Mine  Land  Inventory  Manual.  Noncoal, 
sites  must  comply  with  Section  409  or 
411  as  appropriate.  Negative  weights 


should  be  considered  for  adverse 
impacts  resulting  from  the  proposed 
project.  Generally,  reclamation  of  lower 
priority' projects  should  not  be  initiated 
until  all  known  higher  priority  projects 
have  been  completed,  are  in  the  process 
of  being  reclaimed,  or  have  been 
approved  for  funding  by  the  Secretary. 
However,  lower  priority  projects,  or 
contiguous  work  may  be  imdertaken  in 
conjunction  with  hi^  priority  projects 
in  accordance  with  diese  guidelines. 

(1)  The  administering  agency  may 
give  priority  consideration  to 
reclamation  projects  where: 

(a)  The  landowner(s)  consent  to 
participate  in  post  reclamation 
maintenance  activities  of  the  area; 

(b)  Reclamation  provides  multiple 
benefits  to  the  landownerfs)  and  where 
those  benefits  have  a  greater  cumulative 
value  than  other  projects,  and/or; 

(c)  Reclamation  provides  offsite 
public  benefits. 

(d)  Acid  Mine  Drainage  (AMD)  is  a 
major  problem  and/or  the  Appalachian 
Clean  Streams  Initiative  (ACSI)  can  be 
utilized  in  restoration  of  streams 
polluted  with  AMD. 

b.  Reclamation  Considerations 

The  following  items  should  be 
considered  in  determining  whether  a 
nonemergency  site  should  be  reclaimed. 

(1)  The  lands  proposed  for 
reclamation  are  eligible  as  defined  by 
Section  404, 409,  or  411  of  the  Act. 

(2)  Problems  associated  with  the  site 
can  be  abated  by  utilizing  current 
available  technology  or  horizon 
technology  with  a  high  probability  of 
success  to  prevent  or  minimize  present 
or  future  adverse  effects.  When 
necessary  to  determine  which 
technology  is  best  suited  to  a  particular 
problem  area,  test  plots  and/or  field 
trials  are  allowed.  Such  activities  are 
appropriate  and  do  not  constitute 
“research”  as  prohibited  by  the  Act,  as 
amended. 

(3)  Reclamation  can  be  carried  out  in 
a  manner  that  minimizes  maintenance 
to  achieve  a  self-sustaining  reclamation 
solution.  Self-sustaining  implies 
reclamation  which  is  permanent  and 
stable  under  the  prevailing 
environmental  and  land-use  conditions 
utilizing  current  technology.  Projects 
which  require  continuous  maintenance 
and/or  operating  costs  should  be 
undertaken  only  if  a  commitment  exists 
to  bear  these  indefinite  costs. 

(4)  Reclamation  activities  can  be 
planned  in  a  manner  that  is  cost 
effective  and  compatible  lAdth  the 
proposed  post  leclamati.on  land  use  as 
intended  by  the  landowner(s). 

(5)  Reclamation  activities  and  post 
reclamation  land  use  is  cost  effective 
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and  compatible  with  surroimding  land 
uses,  complies  with  local.  State,  tribal, 
and  Federal  requirements,  and  is 
acceptable  to  the  community  involved. 

(6)  if  the  project  area  is  to  be  remined 
or  develop^  in  the  foreseeable  future 
and  these  activities  will  eliminate  the 
adverse  effects  of  past  mining, 
reclamation  should  only  be  undertaken 
where  the  offsite  adverse  impacts  from 
the  affected  area  are  so  severe  as  to 
cause  significant  danger  to  public  health' 
and  safety  or  to  the  environment  if  not 
abated  before  the  proposed  remining  or 
development  takes  place. 

c.  Reclamation  Extent 

The  amount  of  reclamation  performed 
on  a  site  depends  i^on  the  priority, 
funding  available,  and  technology 
available  for  reclaiming  the  site.  When 
it  is  cost  effective  to  do  so, 
consideration  should  be  given  to 
including  lower  priority  problems  in  the 
reclamation  plan  when  contracting  for 
the  elimination  of  a  high  priority 
problem.  However,  the  primary  purpose 
of  the  reclamation  should  be  to  address 
the  higher  priority  problems.  Factors 
that  should  be  considered  in 
determining  the  amoimt  of  reclamation 
to  be  done  at  a  site  include — 

(1)  The  total  area  of  affected  land  and 
water. 

(2)  Uniformity/diversity  of  the 
problem(s)  over  the  entire  site. 

(3)  Minimum  reclamation  needed  to 
restore  the  site  and  additional  low 
priority  work  needed,  if  any. 

(4)  Availability  of  fimds. 

(5)  Cost  effectiveness  of  the  proposed 
work. 

(6)  Proposed  post  reclamation  land 
use. 

(7)  Onsite,  offsite,  and  multiple  land 
use  benefits. 

(8)  Post  reclamation  maintenance 
required  and  landowner  participation  in 
that  maintenance. 

(9)  Accommodating  landowneifs) 
land  use  and  treatment  requests,  if 
possible  without  incurring  additional 
costs  above  that  required  for  the 
minimum  reclamation  needed. 

(10)  The  possibility  of  remining. 

d.  Cooperative  Efforts 

In  addition  to  the  landovmer  consent 
requirements  described  in  Section  B 
Part  1  of  these  guidelines,  a 
maintenance  agreement  between  the 
administering  agency  and  the 
landowneifs)  may  be  incorporated  as 
part  of  the  reclamation  plan  to  insure 
the  continued  success  of  the 
reclamation  project.  Estimated  costs  as 
well  as  financial  and  administrative 
responsibilities  should  be  recognized  in 
any  agreement. 


e.  Joint  Projects 

Joint  imdertakings  between  the 
administering  agency  and  the 
landowneifs)  or  other  local.  State,  tribal, 
or  Federal  agencies  are  supported  and 
encouraged. 

4.  Emergency  Projects 

a.  Authority  for  Emergency  Reclamation 

Authorities  and  requirements  for 
rights  of  entry  to  carry  out  emergency 
reclamation  projects  are  contained  in 
Section  410  of  the  Act. 

b.  Emergency  Project  Considerations. 

(1)  Emergencies  are  differentiated 
from  Priority  1  projects  by  interpretation 
of  the  phrases  “sudden  danger”  and 
“high  probability  of  substantial  physical 
harm”  in  the  definition  of  “emergency” 
contained  in  these  ^defines. 

(2)  Justification  for  emergency  action 
must  be  based  on  whether  immediate 
action  is  crucial  to  eliminate  the  danger 
of  harm  to  persons.  The  time  element 
referenced  by  the  phrase  “before  the 
danger  can  be  abated  under  normal 
program  operation  procedures”  means 
that  the  danger  is  so  imminent  that  time 
is  not  available  for  normal  project 
contractual  procedures. 

(3)  A  limited  amoxmt  of 
nonemergency  work  may  be  conducted  -* 
in  conjimction  with  emergency 
abatement  if  such  work  is  cost  effective 
in  reclaiming  the  entire  project  site. 

c.  Emergency  Project  Examples 

The  following  list  illustrates  examples 
of  sudden  situations  with  a  high 
probability  of  causing  substantial 
physical  harm  to  the  health,  safety,  and 
general  welfare  of  people: 

(1)  Subsidence  suddenly  occurring  in 
or  near  populated  areas  or  roadways. 

(2)  Mine  water  “blow-outs”  in  or  near 
highly  used  pubic  areas. 

(3)  Landslides  caused  by  movement  of 
spoil  material  or  mass  movement  due  to 
drainage  or  seepage  firom  abandoned 
coal  mines  threatening  to  destroy  homes 
and  businesses  or  block  roads  and 
stream  channels. 

(4)  Actual  or  potential  failure  of 
unstable  coal  refuse  impoimdments, 
processing  waste  banks,  or  abandoned 
sediment  control  structures  caused  by 
imusual  precipitation  events 
significantly  imperiling  downstreaun 
populated  areas. 

(5)  Mine  or  coal  refuse  fires  that 
impair  the  health  or  safety  of  residents 
in  popiilated  areas. 

d.  Abatement  Procedures 

(1)  Reclamation  procedures  are  site 
specific  and  often  cannot  be  determined 
until  after  onsite  inspection  and 


evaluation  of  the  nature  of  the 
emergency,  number  of  people  affected, 
resources  available,  and  existing  time 
constraints. 

(2)  Emergency  reclamation  need  not 
resemble  final  restoration.  The  objective 
of  emergency  reclamation  is  to  stabilize 
the  problem  and  eliminate  the  danger  to 
the  public.  Additional  reclamation,  to 
fully  reclaim  the  area,  may  be  carried 
out  tmder  regular  reclamation  programs 
at  a  later  date  or,  as  noted  above  at  Part 

4. b.(3),  may  be  performed  in 
conjunction  with  emergency  work  if 
cost  effective. 

5.  Incidental  Recovery  of  Coal  in 
Conjunction  With  Reclamation 
Activities 

a.  Resource  Recovery  Potential 

Prior  to  conducting  reclamation 
Activities  on  land  containing  coal  refuse 
piles,  coal  waste  impoimdments,  or 
abandoned  mine  workings  with 
remaining  coal  resources,  the  economic 
and  technical  feasibility  of  further  coal 
recovery  should  be  evaluated  for  that 
project  area.  The  State  administering 
agency  determines  if  any  coal  can  be 
recovered  and  may  consult  the  State 
regulatory  authority,  as  necessary,  in 
making  this  determination. 

b.  Incidental  Recovery  of  Coal 

If  coal  is  recovered  during 
reclamation  and  is  determined  to  be 
incidental  to  the  reclamation  activities, 
the  associated  coal  recovery  activity  is 
exempt  from  Title  V  regulations,  in 
accordance  with  Section  528  of  the  Act 
and  30  CFR  Part  707.  The  State 
regulatory  authority  is  responsible  for 
determining  the  exemption  and  is 
responsible  for  enforcing  the 
requirements  of  30  CFR  Part  707. 
Exemption  criteria  include: 

(1)  Coal  recovery  must  be  incidental 
to  reclamation  activities. 

(2)  The  project  must  be  government- 
financed  as  defined  in  30  CFR  Part  707. 

(3)  All  coal  recovered  must  be 
contained  within  the  project  area. 

c.  Active  Mining  Permit  Requirements 

If  coal  recovery  is  not  incidental  to 

the  reclamation  project  or  does  not  meet 
other  requirements  for  exemption,  the 
State  regulatory  authority  will  ensure 
that  all  permits  required  under  Title  V 
are  obtained  before  reclamation 
activities  commence. 

d.  Recovered  Coal  Disposition 

Any  revenue?  received  from  the  sale 
of  coal  which  was  recovered  incidental 
to  reclamation  should  be  deposited  to 
the  Fund  pursuant  to  Section  401(b)(4) 
of  the  Act  or  otherwise  used  to  offret  the 
cost  of  reclamation.  Applicable  consents 
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should  clearly  authorize  the  extraction 
of  coal  and  communicate  the 
disposition  of  the  coal  and  associated 
revenues. 

e.  Future  Coal  Recovery 

If  the  mineral  estate  under  the  area  to 
be  reclaimed  contains  unmined  coal 
seams,  reclamation  activities  should 
include  reasonable  and  cost  effective 
efforts  to  protect  the  future 
recoverability  of  those  seams.  However, 
coal  seams  left  in  place  during 
reclamation  will  be  deemed  to  be 
ruirecoverable  at  the  time  of  reclamation 
and  any  future  attempts  to  mine  such 
seams  will  hav6  to  comply  with  any 
permit  requirements  in  place  at  the  time 
the  new  mining  is  proposed. 

6.  Abandoned  Structures  and 
Equipment 

a.  Investigation 

(1)  The  administering  agency  should 
perform  an  onsite  investigation  of 
abandoned  structures  or  equipment  and 
encourage  the  landownerfs)  to  recover 
any  salvage  value  by  disposal  prior  to 
the  initiation  of  any  reclamation  project. 

(2)  The  onsite  investigation  shoula  be 
conducted  by  the  administering  agency 
and  should  address — 

(a)  The  t3rpe,  quantity,  age,  and 
appeirent  condition  of  dl  abandoned 
structures  or  equipment. 

(b)  The  structuim  soimdness,  visual 
quality,  historical  significance,  effect  on 
proposed  reclamation  activities,  and 
land  uses  in  the  Eirea.  The  structural 
soundness  of  the  structure  should  be 
evaluated  in  relation  to  public  health, 
safety,  general  welfare,  and  the  post 
reclamation  use. 

(c)  The  disposal  or  retention  of  the 
structures  or  eqmpment  in  accordance 
with  local.  State,  tribal,  and  Federal 
laws. 

(d)  Methods  to  eliminate  the  safety 
hazards  associated  with  structures  or 
equipment  that  are  retained  on  the 
recledmed  site. 

b.  Ownership  Rights 

The  landowner(s)  may  recover  any 
salvage  value  by  disposal  of  the 
abandoned  structures  or  equipment 
prior  to  the  initiation  of  any  reclamation 
project.  The  administering  agency  is 
responsible  for  seeming  consent  to 
dispose  of  or  modify  the  abandoned 
structures  or  equipment  not  disposed  of 
by  the  landownerfs). 

c.  Disposal  Revenues  or  Benefits 

Any  revenues  or  benefits  received 
from  the  sale  or  use  of  abandoned 
structures  or  equipment  as  a  result  of 
reclamation  should  be  used  to  offset  the 
cost  of  reclamation  or  deposited  to  the 


Fund  pursuant  to  Section  401(b)(4)  of 
the  Act.  All  such  revenues  or  benefits 
should  be  documented  in  the  project 
file. 

7.  Borrow  and  Disposal  Areas 

a.  Site  Selection 

The  borrow  and  disposal  areas  created 
by  reclamation  activities  should  be 
subject  to  and  conducted  in  accordance 
with  applicable  local.  State,  tribal,  or 
Federal  reclamation  requirements. 
Borrow  and  disposal  areas  should  be 
located  on  the  site  of  the  reclamation 
project  if  possible.  Offsite  borrow  ancl 
disposal  areas  should  be  utilized  only 
when  no  onsite  area  is  available  and  it 
is  necessary  to  protect  the  health  and 
safety  of  the  public,  provide  an  area 
more  suitable  for  reclamation  and  less 
prone  to  constitute  a  hazard  in  itself, 
produce  an  improved  land  use,  or 
protect  the  environment. 

b.  Adverse  Impacts 

Adverse  impacts  of  the  selected  areas 
should  be  minimized  by  disturbing  the 
smallest  possible  area;  providing 
adequate  drainage,  dust,  emd  erosion 
control  measiu^s;  protecting  historic 
and  cultural  values;  protecting  visual 
esthetics;  protecting  fish  and  wildlife 
values;  protecting  the  health  and  the 
safety  of  the  community  and  the  public; 
and  reclaiming  the  borrow  and  disposal 
area  after  termination  of  the  project. 

8.  Program  and  Project  Evaluation 

a.  General  Evaluation  Considerations 

Reclamation  activities  are  to  be 
evaluated  on  a  regular  basis  to 
determine  the  effectiveness  of  the 
program/project  in  reclaiming 
abandoned  lands.  The  objective  is  to 
identify  those  abatement/control 
methodologies  that  have  been  effective 
over  time  as  well  as  those  with 
demonstrated  deficiencies  that  need  to 
be  improved  or  changed.  Project 
evaluation  measures  the  success  or 
failure  of  the  applied  techniques  while 
program  evaluation  determines  the 
effectiveness  of  the  overall  program, 
including  regulations  and  policies. 
Evaluation  efforts  include,  but  are  not 
limited  to,  recording  accomplishments, 
making  onsite  reviews  before,  during, 
and  after  reclamation,  and  analyzing 
fund  management. 

b.  Evaluation  Report 

The  administering  agency  will 
prepare  a  report  on  its  findings  and 
recommendations.  Recommendations 
should  be  used  to  modify  program 
operations  on  future  reclamation 
activities  so  that  deficiencies  will  not 
reoccur.  If  requested,  the  report  should 


be  made  available  to  other  agencies  in 
order  to  share  information  and  improve 
the  AML  program  nationwide. 

9.  Maintenance  of  Reclamation  Work 

a.  Planned  Maintenance 

Reclamation  should  be  done  in  a 
manner  to  minimize  or  eliminate 
continued  long-term  maintenance. 

When  long-term  maintenance  is 
required,  it  should  be  identified  during 
the  planning  and  design  stages  and 
should  be  developed  in  cooperation 
with  the  landowner(s)  and/or 
appropriate  agencies  through  formal 
agreement.  Maintenance  plans  should 
include  maintenance  requirements, 
inspection  schedules,  technical 
assistance  needed,  and  funding 
requirements. 

b.  Unplanned  Maintenance 

AML  projects  often  involve 
conditions  unforeseen  during  the  design 
period,  that  may  affect  the  a^evement 
of  permanent  reclamation  and  long  term 
stability.  Reclamation  programs  should 
develop  and  implement  general  policies 
for  performing  post  construction 
monitoring  to  address  imantidpited 
maintenance  needs.  The  plan  should 
include,  at  a  minimum: 

(1)  A  plan  for  post  construction 
monitoring  of  sites  to  determine 
maintenance  needs; 

(2)  A  procedure  for  determining  when 
and  when  not  to  perform  additional 
maintenance  when  problems  are 
identified  in  the  field; 

(3)  A  procedure  to  determine  when  a 
site  has  reached  long  term  stability,  and 
that  futm«  monitoring  is  unneeded, 
including  a  landowner  notification 
policy; 

(4)  A  method  for  dealing  with 
situations  where  landowner  practices 
make  future  maintenance  improductive. 

10.  Noncoal  Projects  i 

a.  Guideline  Applicability 

States  with  approved  reclamation 
plans  may  undertake  noncoal 
reclamation  projects  imder  the  specific 
provisions  in  Section  409  of  the  Act  or 
after  certification  that  all  coal  related 
problems  have  been  reclaimed,  as 
authorized  in  Section  411  of  the  Act. 

b.  Priorities  Under  Section  409 

Noncoal  projects  to  be  reclaimed 
imder  Section  409  of  the  Act  must  be  at 
the  request  of  the  Governor  of  the  State 
or  the  governing  body  of  an  Indian  tribe 
and  must  comply  with  the  priorities 
stated  in  Section  403(a)(1),  except  that 
the  term  “coal”  does  not  apply.  The 
reclamation  must  be  for  the  protection 
of  public  health,  safety,  general  welfare. 
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and  property  from  extreme  danger  of 
adverse  mining  practices. 

c.  Priorities  Under  Section  411 

Noncoal  projects  to  be  reclaimed 
under  Section  411  of  the  Act  may  not 
proceed  until  the  State  has  certified  that 
all  coal  problems  have  been  resolved. 
Planning  and  design  work  for 
reclamation  of  noncoal  projects  may 
commence  prior  to  completion  of  all 
coal  projects. 

C  Site  Considerations 

1.  Mine  Drainage 

a.  General  Considerations 

The  reclamation  plan  should  attempt 
to  minimize  or  control  mine  drainage 
and  include  procedures  to  treat 
impoimded  waters  containing  toxic 
materials  prior  to  release.  At-source 
control  measures  are  preferred  over 
long-term  treatment  methods  to 
eliminate  or  minimize  maintenance. 

b.  At-Source  Control  Measures 

Controlling  or  minimizing  mine 
drainage  at  its  soiuce  can  be 
accomplished  by — 

(1)  Mine-sealing  techniques, 
including  grout  ciulains  and  slurry 
trenching.  Factors  to  be  considered 
when  planning  to  seal  mines  are  the 
potential  to  develop  hydrostatic  heads, 
the  accessibility  of  the  area,  and  the 
integrity  of  the  siurounding  geologic 
formations. 

(2)  Infiltration  control  and  water 
diversion.  Factors  to  be  considered 
include  topography,  control  of  surface 
water,  effects  on  groimd  water,  the 
control  of  water  passage  through 
openings,  and  the  storm  event  design. 

(3)  Daylighting,  the  surface  mining 
procediures  and  excavation  processes 
utilized  to  expose  imdergroimd  mine 
works  for  partial  or  complete  removal  of 
the  remaining  material  imderlying  the 
siuface.  Factors  to  be  considered 
include  the  depth  of  overburden, 
marketability  of  the  mineral,  and  safety 
measures. 

c.  Treatment  Measiues 

Secondary  treatment  of  mine  drainage 
can  be  carried  out  by  the  addition  of 
neutralizing  agents.  Permanent 
treatment  facilities  should  be  designed 
to  minimize  operation  and  maintenance 
costs  and  should  only  be  considered  if 
no  other  means  exists  to  abate  the 
problem.  Written  assiuance,  from  the 
landowner  or  any  other  interested  party, 
should  be  obtained  that  the  treatment 
facilities  will  be  maintained  after 
appropriations  for  the  abandoned  mine 
land  program  cease. 


d.  Coal  Refuse  Piles  and  Coal  Weiste 
Embankments 

Methods  of  reclaiming  land 
containing  coal  refuse,  coal  wastes,  or 
abandoned  workings  include,  but  are 
not  limited  to — 

(1)  Removing  the  coal  refuse  or  coal 
waste  to  an  environmentally  acceptable 
site,  subject  to  all  appropriate  approvals; 

(2)  Burying  the  refuse  or  waste, 
diverting  water  away  from  or  aroimd  the 
reclaimed  area  whenever  possible  or 
layering  the  reuse  material  with  clay  or 
other  impervious  material,  when 
practical,  to  prevent  water  infiltration 
and  contamination; 

(3)  Treating  the  refuse  pile  in  place 
by- 

la)  Diverting  water  aroimd  the  coal 
refuse  and/or  waste, 

(b)  Collecting  and  conveying  drainage 
from  the  refuse  pile  for  safe  disposition 
(an  approved  water  pollution  control 
facility  should  be  used  if  needed  to  meet 
quality  standards), 

(c)  Grading  and  contouring  waste 
structures  to  drain  water  off  the  disposal 
site, 

(d)  Covering  the  refuse  with  a  suitable 
thickness  of  nontoxic  or  nonacid- 
forming  material  or  treating  the  refuse 
with  lime  or  other  material  to  prevent 
acid  or  other  toxic  drainage,  or 

(e)  Any  combination  of  the  above 
treatments. 

2.  Active  Slides  and  Slide-Prone  Areas 
a.  Site  Evaluation  Factors 

Factors  that  should  be  considered  on 
a  case-by-case  basis  in  the  evaluation  of 
slides  or  slide-prone  areas  include — 

(1)  The  topography  of  the  groimd 
surface  as  an  indicatipn  of  past 
landslide  activity  and  potential 
instability.  Topographic  data  collected 
should  include  contour  maps  at  2-  to  5- 
foot  intervals,  surface  dreiinage 
characteristics,  locations  of  ponded 
surface  water,  and  slope  profiles. 

(2)  The  geology  of  the  subsurface. 

Rock  formations  and  geologic  structme 
including  folds,  faults,  joints,  and  shear 
2U)nes  should  be  identified  whenever 
possible.  This  information  may  be 
useful  in  comparing  the  landslide 
potential  of  various  areas. 

(3)  The  soil  or  spoil  material. 
Description  of  the  slide-prone  material 
should  include  its  texture,  permeability, 
and  engineering  properties  as  well  as 
the  related  soil-rock  ratios. 

(4)  Groxmd  water  sources.  Springs  and 
seeps,  dump  areas,  adits,  auger  holes, 
drill  holes,  and  coal  seams  should  be 
identified. 

(5)  Vegetative  cover.  Vegetation  will 
affect  the  stability  of  the  slide  or  slide- 
prone  area.  Deep  masses  of  roots  may 


provide  sufficient  reinforcement  to 
distort  the  geometry  of  the  slide  and 
trees  with  deep  tap  roots  may  curtail 
severe  movement.  Vegetative  cover 
within  a  landslide  area  should  be 
compared  to  that  within  the 
surrounding  area  and  with  that  present 
at  known  landslide  areas. 

(6)  Other  physical  factors.  These 
include  timber  coverage  or  lack  of  it  on 
slopes,  parent  material  and  volume  of 
spoil,  proximity  to  other  slides,  or  other 
data  specific  to  the  slide  area  which 
may  be  helpful  in  designing  the  best 
structural  specifications  for  stabilizing 
the  area. 

(7)  U.S.  Geological  Survey  slide-prone 
maps,  U.S.  Department  of  Agriculture 
soil  maps,  and  other  related  data. 

b.  Remedial  Measures 

Reclamation  and  stabilization  of  slide 
areas  may  be  achieved  by  one  or  more 
of  the  following  methods,  typically  a 
combination  of — 

(1)  Removing  unstable  material  or  by 
terracing. 

(2)  Installing  surface  and/or 
subsurface  drainage  such  as  rip-rap 
channels,  french  drains,  pumping  wells, 
etc. 

(3)  Installing  support  and 
reinforcement  systems  such  as  retaining 
walls,  gabions,  vertical  pilings,  etc. 

(4)  Revegetation. 

3.  Erosion  and  Sedimentation 

a.  Erosion  and  Sediment  Control 
Considerations 

Erosion  and  sediment  control 
measures  should  be  designed  in 
accordance  with  Federal,  State  and  local 
laws  and  should — 

(1)  Minimize  erosion  from  the 

reclamation  site  and  adjacent  lands, 
minimize  water  pollution  from  v 

sediment,  acid  drainage,  and  other  toxic 
materials,  and  provide  conditions 
suitable  for  the  planned  land  use. 

(2)  Maintain  the  soil  resource  within 
acceptable  soil  loss  limits.  Allowable 
sheet  and  rill  erosion  rates  should  be 
commensurate  with  the  soil  resulting 
frum  reclamation.  Information  relative 
to  allowable  soil  loss  limits  may  be 
obtained  from  local  NRCS  Office. 

(3)  Expose  the  least  amount  of  land  at 
any  one  time,  with  the  more  hazardous 
areas  exposed  for  the  shortest  time  and 
during  the  season  when  extreme  rainfall 
is  least  likely  to  occur. 

(4)  Complete  recleunation  activities  so 
Revegetation  can  take  place  at  the  most 
advantageous  time  of  year. 

(5)  Control  foot  and  vehicular  traffic 
and  grazing  imtil  vegetation  is 
established. 
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b.  Erosion  Control  Practices 

Well  established  vegetation  is 
generally  the  most  cost-effective  means 
of  erosion  control.  Other  methods  may 
include  one  or  more  of  the  following,  in 
conjunction  with  vegetation,  to  achieve 
temporary  and/or  permanent  erosion 
control. 

(1)  Mulches  may  be  used  for 
temporary  erosion  control  and  in  some 
cases  stabilizing  agents  such  as  gravel, 
stone,  and  concrete  blocks  may  be  used 
for  permanent  protection. 

(2)  Permanent  structural  measures 
may  be  used  to  divert  runoff,  reduce 
slope  length,  and  provide  for  an 
effective  runoff  disposal  system. 

(3)  Temporary  vegetation  and/or 
structural  measures  may  be  needed  for 
erosion  control  diiring  reclamation. 
Provisions  should  be  made  to  remove 
the  temporary  control  measures  and 
stabilize  the  area  when  they  are  no 
longer  needed. 

c.  Sediment  Trapping  Practices 

When  erosion  controls  are  incapable 
of  preventing  excessive  sediment 
buildup,  either  during  reclamation  or 
permanently,  the  excess  sediment 
should  be  controlled  to  prevent  offsite 
contamination. 

(1)  Temporary  sediment  control 
measures  such  as  filter  strips,  sediment 
traps,  and  sediments  basins,  should  be 
stabilized  and  meiintained  diuing  their 
planned  life. 

(2)  Permanent  sediment  basins  should 
be  maintained  and  the  sediment 
removed  when  it  accmnulates  to  the 
design  level.  The  use  of  permanent 
sediment  basins  should  be  minimized 
because  of  the  continuing  maintenance 
responsibility. 

4.  Vegetation 

a.  Existing  Vegetation  Inventory  and 
Evaluation 

The  administering  agency  should 
complete  an  inventory  and  evaluation  of 
existing  vegetation  and  site  conditions 
prior  to  developing  the  design  and 
specifications  for  a  project.  The 
permanent  vegetation  selected  to  cover 
the  reclaimed  mine  land  should  be 
compatible  with  the  site  characteristics 
and  the  intended  land  use  of  the 
reclaimed  and  surrounding  land  and 
provide  adequate  erosion  control. 

b.  Vegetative  Requirements 

The  vegetation  portion  of  the  project 
design  and  specifications  should  be 
developed  cqnsidering  requirements 
itemiz^  for  each  of  the  following  cases: 

(1)  In  areas  where  the  present  plant 
species  are  inadequate  or  imdesirable 


and  only  a  change  in  vegetation  is 
needed — 

(a)  Necessary  erosion  and  sediment 
control  structures  should  be  installed  to 
protect  the  area  from  excessive  erosion 
and  sedimentation  diuing  the  vegetation 
establishment  period.  Temporary 
vegetation  may  be  used  alone  or  in 
combination  with  a  mulch  or  other 
stabilizing  agent  in  accordance  with  the 
needs  of  the  site. 

(b)  The  newly  planted  area  should  be 
protected  from  excessive  use,  especially 
livestock  grazing,  during  the 
establishment  period. 

(2)  In  areas  where  changes  in 
topography  and  vegetation  are  needed — 

(a)  Changes  in  topography  should  be 
made  to  improve  esthetics  aspects  of  the 
site,  permit  establishment  of  desirable 
vegetative  cover,  and  insure 
compatibihty  with  the  planned  land 
use; 

(b)  Temporary  vegetation  should  be 
used  to  protect  stockpiles  of  soil 
materials  for  a  short  time  or  to  provide 
temporary  cover  until  the  permanent 
vegetation  is  established. 

(3)  In  areas  where  the  present  spoil 
material  is  unsuited  for  vegetation  the 
spoil  material  should  be  covered  or 
replaced  with  material  that  will  support 
the  desired  vegetation.  If  covering  or 
replacement  costs  are  prohibitive, 
attempts  should  be  made  to  create  a 
suitable  plant  growth  medium  upon 
which  vegetation  may  be  established. 

(4)  In  areas  where  iteration  of  the  site 
to  support  vegetation  is  impractical 
sediment  should  be  confined  to  the 
immediate  area  if  feasible.  Surface 
runoff  should  be  treated  to  an 
acceptable  level  of  quality  before 
discharging  offsite  if  necessary. 

5.  Toxic  Materials 

a.  Sampling  and  Analysis  Consideration 

The  administering  agency  should 
sample  sites  suspected  of  containing 
administering  agency  should  sample 
sites  suspected  of  containing  toxic 
materials.  Chemical  and/or  physical 
analyses  may  include,  but  are  limited  to; 

(1)  pH  (paste). 

(2)  SMP  Buffer  (tests  pH  of  solution 
prior  to  weathering). 

(3)  Net  acidity  or  alkalinity,  or 
potential  acidity. 

(4)  Total  sulfur  (sulfate  and  sulfide). 

(5)  Electrical  conductivity  (mmhos/ 
cm). 

(6)  N,K  J*  and  USDA  texture  class 
when  material  is  to  be  used  as  post¬ 
reclamation  plant  growth  medium. 

(7)  Organic  matter  (quantity  and  type). 

(8)  Visual  and/or  microscopic 
identification  of  potential  toxic  or  acid 
forming  materials. 


b.  Planning  Considerations 

The  administering  agency  should 
consider  the  following  items  in  their 
planning  efforts  on  projects  containing 
toxic  materials: 

(1)  Critical  toxic  limits. 

(2)  Containment  or  segregation  of 
toxic  materials  using  sealed  pits  or 
embankments  and/or  covering  the  toxic 
materials  with  compacted  clay  or  some 
other  suitable  material. 

(3)  Site  preparation,  including 
grading,  backfilling,  scarification,  and 
application  of  appropriate  growing 
medium,  chemical  fertilizers,  lime 
gypsum,  mulches,  or  sludge. 

(4)  Water  management  control, 
including  surface  and  subsurface 
drainage,  sediment  control,  and  soluble 
toxic  elements. 

(5)  Necessary  monitoring  and  required 
maintenance,  if  any. 

c.  Sites  Eligible  Under  CERCLA.  AML 
sites  containing  AMD  or  other  toxic 
material  may  be  eligible  for  clean-up 
under  the  Comprehensive  • 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA)  if  included 
on  the  national  priority  list  (NPL). 

Listing  of  a  site  on  MPL  makes  the  site 
ineligible  for  AML  funding. 

6.  Hydrologic  Balance 

a.  Planning  Considerations 

After  identification  of  areas  needing 
restoration  of  the  hydrologic  balance, 
the  administering  agency  should 
consider  the  following  items  in  their 
planning. 

(1)  Evaluation  of  procedures  needed 
to  reduce  or  eliminate  pollution  to 
receiving  surface  and  subsurface  waters, 
including  technical  and  economic 
constraints. 

(2)  Potential  beneficial  and/or  adverse 
effects  of  proposed  restoration  activities 
on  offsite  hydrologic  systems. 

(3)  Post  reclamation  land  use  of  the 
site  and  surrounding  area. 

b.  Surface-Water  Considerations 

Restoration  of  surface  drainage  should 
maximize  erosional  and  ecological 
stability.  Factors  to  be  considered 
include,  but  are  not  limited  to: 

(1)  Type  of  reconstruction  materials  to 
be  used,  stream  gradient,  fish  and 
wildlife  habitat,  and  compatibility  with 
adjoining  imdisturbed  surface  drainage. 

(2)  Use  of  the  reclaimed  area  as  a 
soiurce  of  ground- water  recharge  and  the 
potential  for  downstream  flooding. 

(3)  Feasibility  of  long-term,  self- 
maintaining  erosion  control  measures  to 
enhance  stream  and  flood  plain  > 
stability. 

(4)  Construction  of  water 
impoundments  which  do  not  adversely 
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aflect  the  restoration  of  the  hydrologic 
balance  and  are  in  accordance  with 
applicable  local.  State,  tribal,  or  Federal 
requirements. 

c.  Ground-Water  Considerations 

Restoration  of  groimd  water  should  be 
done  in  a  manner  that  will  not  diminish 
or  degrade  water  leaving  the  site. 

Factors  to  be  considered  include,  but  are 
not  limit  to: 

(1)  Eveiluation  of  the  re-established 
water  table,  relative  to  the  reclaimed 
land  surface. 

(2)  Evaluation  of  the  ground-water 
recharge  capacity,  considering  the 
imderlying  aquifers  tmd  backfill 
materi^s. 

(3)  Identification  of  toxic  and/or  acid 
forming  materials  and  procedures  to 
eliminate  or  minimize  contamination  of 
the  water  table. 

7.  Public  Health  and  Safety 

a.  Dump  Sites 

Abandoned  mine  sites  used  as  dumps 
are  usuedly  excellent  breeding  places  for 
insect  and  vermin  and  could  pose  a 
hazard  to  public  health.  The  presence  of 
a  diunp  in  an  abandoned  mine  site 
should  not  be  considered  the  primary 
reason  for  reclamation,  but  may  be 
considered  in  raising  the  site  priority  in 
the  same  objective  category.  Prior  to  any 
reclamation  work  on  dtunps,  the  local. 
State  and/or  tribal  agency  should  be 
encoturaged  to  abate  the  problem  under 
other  existing  authorities  and  consulted 
regarding  proper  disposal  methods. 

b.  Highwall  Danger 

Highwalls  may  create  a  significant 
danger  to  public  health  or  safety  when 
there  is  public  use  of  the  area  above  the 
highwall  and/or  there  is  evidence  of 
sloughing  that  may  damage  structvures  or 
block  roads  and  stream  channels. 
Reclamation  techniques  include,  but  are 
not  limited  to: 

(1)  Reducing  the  highwall  height, 

(2)  Backfilling  and  grading  the 
highwall  to  a  stable  slope,  or 

(3)  Providing  a  physical  barrier  to 
limit  accessibility  and  material 
movement. 

c.  Mine  Opening  and  Subsidence 

(1)  The  administering  agency  should 
consider  the  following  items  when 
planning  for  subsidence  control 
projects: 

(a)  Exploratory  drilling  to  determine 
the  locations,  size,  and  condition  of 
abandoned  imderground  mine  openings 
with  the  potential  to  subside  (except  in 
emergencies). 

(b)  Proximity  to  populated  areas  with 
high  public  use. 


(c)  Notification  to  all  local.  State,  and 
tribal  land  use  planning  agencies  of 
potenticd  subsidence  areas. 

(2)  Restricting  entry  to  mine  openings 
by  constructing  physical  barriers  and/or 
fencing  for  emergency  situations  imtil 
the  opening  can  be  properly  reclaimed. 

d.  Radiation  Emission 

Where  radiation  constitutes  a 
potential  public  health  or  safety 
problem,  the  administering  agency 
should  coordinate  with  other  pertinent 
agencies  prior  to  reclamation  activity. 
Normally,  this  coordination  is  done 
during  the  development  of  the  State 
reclamation  standards  for  radiation. 

e.  Domestic  Water  Supplies 

Control  measures  designed  to  protect 
or  restore  domestic  water  supplies 
should  consider  the  number  of  people 
affected,  the  t)q)e  and  concentration  of 
poUutant(s),  and  the  type  and  cost  of 
control  technology.  Clean-up  or 
restoration  of  domestic  water  supplies 
should  be  restricted  to  source  control 
where  possible. 

f.  Surface  and  Underground  Mine  Fires 

Only  fires  associated  with  abandoned 
mines  or  in  virgin  seams  associated  with 
other  abandoned  mine  reclamation 
problems  are  eligible  for  Title  IV 
funding. 

(1)  Prior  to  initiating  control  or 
extinguishment  efforts,  geologic 
investigations  should  be  carried  out  to 
determine  the  extent  of  the  fire  and  the 
amoimt  of  remaining  combustible 
material. 

(2)  Reclamation  design  and 
procedures  should  include  method  to 
control  or  eliminate  hazardous  gases, 
fumes,  and  other  types  of  air  pollution 
associated  with  the  fire. 

g.  Hazardous/Explosive  Gases 

Toxic  gases,  other  than  those 
associated  with  mine  fires,  may  require 
site  specific  control  or  treatment 
proc^ures.  For  example,  methane 
seeking  into  a  residence  must  be  vented 
and  should  be  monitored  for  a 
reasonable  amoimt  of  time  to  ensure  the 
area  is  safe.  Whenever  possible  gases 
should  be  vented  or  se^ed  off  at  their 
source. 

8.  Esthetics  and  Visual  Values 

Reclaimed  lands  should,  to  the  extent 
that  it  is  feasible,  conform  to  the  visual 
aspects  of  the  surrounding  landscape. 
The  reclamation  design  and  procedures 
should  take  into  consideration  the 
proximity  to  public  high  use  areas  and 
the  visutd  impact  within  the  context  of 
the  viewing  distance. 


a.  Visual  E)egraders 

The  administering  agency  determines 
what  conditions  cure  visually  degrading 
and  should  be  considered  for  visual 
improvement.  Visual  degraders  may 
include,  but  are  not  limited  to, 
highwalls,  erosion,  discolored  water, 
haul  roads,  refuse  piles,  slurry  ponds, 
spoil  piles,  abandoned  mining 
equipment  and  structures,  garbage  and 
refuse  dumps,  open  pits,  and 
deforestation. 

b.  Esthetics  Problem  Solutions 

Solutions  for  esthetics  problems  may 
involve  removal  of  offensive  material  or 
condition,  strategic  placement  of 
screening  materials,  and/or  the  use  of 
appropriate  plant  species.  Guidelines 
and  standard  to  evduate  visual 
resources  developed  by  the  U.S.  Forest 
Service,  NRCS,  U.S.  Bureau  of  Land 
Management,  National  Park  Service,  and 
other  agencies  should  be  adapted  for  use 
in  evaluating  and  planning  visual 
solutions. 

9.  Fish  and  Wildlife  Values 

a.  Project  Identification  Requirements 

The  administering  agency  should 
periodically  provide  a  list  of  proposed 
and  on-going  abandoned  mine  land 
activities  to  the  conservation  or  land 
management  agencies  with 
responsibilities  for  fish  and  wildlife  or 
their  habitats  and  should  request 
pertinent  information  and  suggestions 
from  these  agencies. 

b.  Determining.  Fish  imd  Wildlife  Values 
and  Goals 

The  administering  agency  should 
review  information  provided  by  the 
conservation  and  land  management 
agencies  with  responsibilities  for  fish 
and  wildlife  or  their  habitats  to 
determine  the  pre-reclamation  fish  and 
wildlife  values  of  abandoned  mine  land 
sites.  The  administering  agency  should 
then  determine  the  fish  and  wildlife 
goals  for  each  project,  in  relation  to  that 
project’s  determined  fish  and  wildlife 
values  and  the  program  priority 
objectives. 

c.  Planning  Considerations 

The  administering  agency  should 
encourage  the  consideration  of  fish  and 
wildlife  values  in  all  reclamation 
activities,  including  those  whose 
primary  purposes  fot  reclamation  are 
related  to  public  health,  safety,  or 
general  welfare.  If  fish  and  wildlife 
values  are  determined  to  be  among  the 
goals  of  the  reclamation  efforts,  the 
administering  agency  should 
incorporate  them  into  the  reclamation 
plan. 
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d.  Installing  and  Maintaining 
Established  Fish  and  Wildlife  Habitat 
Values 

The  administering  agency  should 
insure  that  all  &sh  and  wildlife 
measures  contained  in  the  selected  plan 
are  implemented  and  should  encourage 
the  landowner(s)  to  maintain  them  at  or 
above  the  planned  level. 

10.  Air  Quality 

a.  Air  Quality  Standards 

All  reclamation  activities  should  be 
conducted  in  accordance  with 
applicable  local,  State,  tribal,  or  Federal 
air  quality  standards. 

b.  Coordination  Requirements 

Local,  State,  tribal,  or  Federal  air 
quality  officials  should  be  contacted 
prior  to  reclamation  planning  activities 
for  requirements  concerning  air  quality 
permit  procedures,  applicable 
standards,  and  possible  control 
measures. 

c.  Air  Quality  Degradation  and 
Improvement 

Long-term  air  quality  improvements 
which  will  result  from  reclamation 
should  have  priority  over  possible  short¬ 
term  air  quality  degradation  caused  by 
recleunation  construction. 

IFR  Doc.  96-33108  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  431(M»-M 


DEPARTMENT  OF  JUSTICE 

National  Institute  of  Corrections 

Solicitation  for  a  Cooperative 
Agreement 

SUMMARY:  The  Department  of  Justice 
(IX)]),  National  Institute  of  Corrections 
(NIC)  announces  the  availability  of 
funds  in  FY’97  for  a  cooperative 
agreement  to  fund  a  “Criminal  Justice 
System  Project:  A  Program  of  Training 
and  Technical  Assistance  for  Selected 
State  and  Local  Jurisdictions.”  ^ 
PURPOSE:  The  National  Institute  of 
Corrections,  is  seeking  proposals  for  a 
cooperative  agreement  to  help  criminal 
justice  policy  teams  in  five  state  and 
local  jurisdictions  develop  and 
implement  purposeful,  informed 
policies  on  the  design,  use,  capacity, 
and  cost  of  selected  components  of  their 
system  of  correctional  options  for  pre¬ 
trial  and  sentenced  offenders.  The 
Criminal  Justice  System  Project  team 
will  be  a  collaborative  effort  between 
NIC  program  stafi  and  the  cooperative 
agreement  recipient. 

AUTHORITY:  PubUc  Law  93-415. 


FUNDS  AVAILABLE:  Funding  for  the 
project  is  limited  to  a  maximum  total 
amount  of  $305,000  (direct  and  indirect 
costs)  for  one  cooperative  agreement  for 
the  first  twelve  months  of  a  three-year 
effort.  Based  on  the  availability  of  funds, 
funding  for  the  two,  subsequent,  one- 
year  phases  €ure  projected  at  roughly  the 
same  level  ($305,000  per  year).  The 
approval  for  the  second  and  third  years 
will  be  made  to  the  successful  applicant 
from  this  solicitation — ^provided  the 
recipient  performs  satisfactorily  in  the 
first  12-month  period.  Funds  may  not  be 
used  for  construction,  or  to  acquire  or 
build  real  property. 

DEADLINE  FOR  RECEIPT  OF  APPLICATIONS: 
Applications  must  be  received  in  NIC’s 
Washington  Offices  by  4:00  p.m.. 

Eastern  time  on  Friday,  January  31, 

1997. 

ADDRESSES  AND  FURTHER  INFORMATION: 

Requests  for  the  application  kit,  which 
includes  further  details  on  the  project’s 
objectives,  etc.,  should  be  directed  to 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street,  N.W.,  Room  5007, 
Washington,  D.C.  20534  or  by  calling 
800-995-6423,  ext.  159  or  202-307- 
3106,  ext.  159. 

All  technical  and/or  programmatic 
information  on  this  announcement 
should  be  directed  to  Ms.  Phyllis 
Modley  at  the  above  address  or  by 
calling  800-995-6423,  ext.  133  or  202- 
307-3106,  ext  133,  or  by  E-mail  at: 
pmodley@bop.gov. 

Eligible  Applicants 

An  eligible  applicant  is  any  private, 
non-profit  organization  or  institution,  or 
individual. 

Review  Consideration 

Applications  received  under  this 
announcement  will  be  subjected  to  an 
NIC  3  to  5  member  Peer  Review  Process. 

Number  of  Awards 
One  (1). 

NIC  Application  Number 

97D01.  This  number  should  appear  as 
a  reference  line  in  your  cover  letter  and 
also  in  box  11  of  Standard  Form  424. 

Other  Information 

Applicants  are  advised  that  the 
narrative  description  of  their  program, 
not  including  the  budget  justification  or 
Standard  Form  424,  attachments  and 
appendices  should  not  exceed  forty  (40), 
doubl  3-spaced  typed  pages. 

Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  12372  allows  States  the 


option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  imder  certain 
Federal  programs.  Applicants  (other 
than  Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC),  a  list  of 
which  is  included  in  the  application  kit, 
along  with  further  instructions  on 
proposed  projects  serving  more  than  one 
State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.603. 

Dated:  December  23, 1996. 

Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 

(FR  Doc.  96-33167  Filed  12-27-96;  8:45  am] 
BILUNO  CODE  4410-3e-M 


Solicitation  for  a  Cooperative 
Agreement 

SUMMARY:  The  Department  of  Justice 
(DOJ),  National  Institute  of  Corrections 
(NIC)  announces  the  availability  of 
funds  in  FY’97  for  a  cooperative 
agreement  to  fund  a  “Structured  Release 
and  Violation  Guidelines  for  Paroling 
Authorities”  project. 

PURPOSE:  The  National  Institute  of 
Corrections  is  seeking  proposals  for  a 
cooperative  agreement  to  assist  selected 
paroling  authorities  in  establishing 
consistent,  responsible,  and  objective 
parole  release  decision  making 
processes  and  procedures — and 
consistent  violation  response 
guidelines — at  the  state  level.  Examples 
of  types  of  needs  identified  during 
earlier  initiatives  include  data  and  risk 
assessment  issues;  dissatisfaction  with 
current  parole  release  and  violation 
poheies  and  procedures;  and  lack  of 
written  policy  regarding  release  or 
violation  responses.  Release  and 
violation  cojicems  require  paroling 
authorities  to  articulate  their  goals;  and 
to  develop  consistent  and  explicit 
poheies.  To  address  these  issues 
assistance  will  be  provided  to 
approximately  five  state  paroUng 
authorities,  with  the  precise  number 
receiving  assistance  to  be  determined  by 
resource  allocation  as  proposed  by  the 
awardee.  The  “Structured  Release  and 
Violation  Guidelines  for  Paroling 
Authorities”  project  will  be  a 
collaborative  effort  between  NIC 
program  staff  and  the  cooperative 
agreement  recipient. 

authority:  Public  Law  93-415. 

FUNDS  AVAILABLE:  The  award  will  be 
limited  to  a  maximum  total  amount  of 
$150,000  (direct  and  indirect  costs)  and 
project  activity  must  be  completed 
within  18  months  of  award. 
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Funds  may  not  be  used  for 
construction,  or  to  acquire  or  build  real 
property. 

DEADUNE  FOR  RECEIPT  OF  APPUCATIONS: 
Applications  must  be  received  in  NIC’s 
Washington  office  by  4:00  p.m..  Eastern 
time  on  Friday,  January  31, 1997. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  the  application  kit,  which 
includes  further  details  on  the  project’s 
objectives,  etc.,  should  be  directed  to 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street,  N.W.,  Room  5007, 
Washington,  D.C.  20534  or  by  calling 
800-995-6423,  ext.  159  or  202-307- 
3106,  ext.  159. 

All  technical  and/or  programmatic 
information  on  this  announcement 
should  be  directed  to  Mr.  Kermit 
Humphries  at  the  above  address  or  by 
calling  800-995-6423,  ext.  136  or  202- 
307-3995,  ext.  136,  or  by  E-Mail  via 
khumphrie@bop.gov. 

Eligible  Applicants 

An  eligible  applicant  is  any  private, 
non-profit  organisation  or  institution,  or 
individual. 

Review  Consideration 

Applications  received  under  this 
announcement  will  be  subject  to  an  NIC 
3  to  5  member  Peer  Review  Process. 

Number  of  Awards 
One  (1). 

NIC  Application  Number 

97C03.  This  number  should  appear  as 
a  reference  line  in  your  cover  letter  and 
also  in  box  11  of  Standard  Form  424. 

Odier  Information 

Applicants  are  advised  that  the 
narrative  description  of  their  program, 
not  including  the  budget  justification  or 
Standard  Form  424,  attachments  and 
appendixes  should  not  exceed  forty 
(40),  double-spaced  typed  pages. 

Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  12372  allows  States  the 
option  of  setting  up  a  system  for 
reviewing  applications  fi'om  within 
their  States  for  assistance  imder  certain 
Federal  programs.  Apphcants  (other 
than  Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC),  a  list  of 
which  is  included  in  the  application  kit, 
along  with  further  instructions  on 
proposed  projects  serving  more  than  one 
State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16,603 


Dated:  December  23, 1996. 

Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 
[FR  Doc.  96-33168  Filed  12-27-96;  8.45  am) 
BILUNQ  CODE  44ia-36-M 


Solicitation  for  a  Cooperative 
Agreement 

summary:  The  Department  of  Justice 
(EXDJ),  National  Institute  of  Corrections 
(NIC)  aimounces  the  avmlability  of 
funds  in  FY  97  for  a  cooperative 
agreement  to  fund  a  “Responding  to 
Probation  and  Parole  Violations  At  the 
Local  Level’’  project. 

PURPOSE:  Regardless  of  whether 
probation  and  parole  agencies  are 
administered  at  the  state  or  local  level, 
their  response  to  violations  significantly 
impact  the  demand  for  and  use  of  jail 
beds  and  resources  in  local 
communities.  Judicious  use  of 
intermediate  responses — ^both  while 
processing  the  violation  and  at 
disposition — can  provide  swift  and 
appropriate  responses  for  certain  types 
of  probation  and  parole  violation 
behavior;  while  responsibly  considering 
public  safety,  offender  needs, 
institutional  crowding,  and  resource 
edlocation. 

The  Institute’s  Community 
Corrections  Division  will  provide 
financial  assistance  in  the  form  of  a 
cooperative  agreement  to  an  agency  or  . 
organization.  This  initiative  emphasizes 
policy  development  by  local  teams 
including  key  decision  makers  and 
administrators  like  judges,  county 
commissioners,  local  sheriffs,  and 
probation  and/or  parole  executives.  Up 
to  eight  local  jurisdictions  from  each  of 
two  states  will  be  invited  to  participate 
in  this  project.  Components  of  the 
initiative  include,  in  part: 

The  awardee  (organization  receiving 
the  cooperative  agreement)  will  work 
with  NIC  in  announcing  the  opportunity 
and  selecting  the  states  and  local 
jurisdictions  that  will  participate;  they 
will  work  with  the  local  jurisdictions 
on-site  for  the  purpose  of  data  and 
policy  analysis  before  the  seminar,  as 
well  as  providing  post-seminar 
technical  assistance.  Teaims  fi'om  local 
jurisdictions  will  attend  a  three  to  five 
day  seminar  with  other  jurisdictions 
from  their  state,  and  the  aweirdee  will  be 
responsible  for  all  seminar  costs  except 
participant  transportation.  A  monograph 
will  be  prepared  by  the  awardee  to 
assess  and  document  the  impact  of 
changes  in  probation  and  parole 
violation  practices  on  participating 
jurisdictions.  Use  of  video  conferencing 
is  encouraged  to  augment  on-site 


activities  when  the  technology  satisfies 
project  needs  and  is  cost  effective. 

Tlie  "Responding  to  Probation  and 
Parole  Violations  At  the  Local  Level” 
project  will  be  a  collaborative  effort 
between  NIC  program  staff  and  the 
cooperative  agreement  recipient. 
AUTHORITY;  Public  Law  93-415. 

FUNDS  AVAILABLE:  The  award  will  be 
limited  to  a  maximum  total  amoimt  of 
$225,000  (direct  and  indirect  costs)  and 
project  activity  must  be  completed 
within  18  months  of  award. 

Funds  may  not  be  used  for 
construction,  or  to  acquire  or  build  real 
property. 

DEADUNE  FOR  RECEIPT  OF  APPLICATIONS: 

Applications  must  be  received  in  NIC’s 
Washington  office  by  4:00  p.m.,  Eastern 
time  on  Friday,  January  3i,  1997. 
ADDRESSES  AND  FURTHER  INFORMATION: 
Requests  for  the  application  kit,  which 
includes  further  details  on  the  project’s 
objectives,  etc,,  should  be  directed  to 
Judy  Evens,  Grants  Control  Office, 
National  Institute  of  Corrections,  320 
First  Street  NW.,  Room  5007, 
Washington,  DC  20534  or  by  calling 
800-995-6423,  ext.  159  or  202-307- 
3106,  ext.  159. 

All  technical  and/or  programmatic 
information  on  this  announcement 
should  be  directed  to  Mr.  Kermit 
Humphries  at  the  above  address  or  by 
calling  800-995-6423,  etc.  136  or  202- 
307-3995,  ext..  136,  or  by  E-Mail  via 
khumphrie@bop.gov. 

Eligible  Applicants 

An  eligible  applicant  is  any  private, 
non-profit  organization  or  institution,  or 
individual. 

Review  Consideration 

Applications  received  under  this 
announcement  will  be  subjected  to  an 
NIC  3  to  5  member  Peer  Review  Process. 

Number  of  Awards 
One  (1). 

NIC  Application  Number 

97C0«.  This  number  should  appear  as 
a  reference  line  in  your  cover  letter  and 
also  in  box  11  of  Standard  Form  424'. 

Other  Information 

Applicants  are  advised  that  the 
narrative  description  of  their  program, 
not  including  the  budget  justification  or 
Standard  Form  424,  attachments  and 
appendices  should  not  exceed  forty  (40), 
double-spaced  typed  pages. 

Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Executive  Order  12372  allows  States  the 
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option  of  setting  up  a  system  for 
reviewing  applications  from  within 
their  States  for  assistance  imder  certain 
Federal  programs.  Applicants  (other 
than  Federally-recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC),  a  list  of 
which  is  included  in  the  application  kit, 
along  with  further  instructions  on 
proposed  projects  serving  more  than  one 
State. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is:  16.603. 

Dated:  December  23, 1996. 

Morris  L.  Thigpen, 

Director,  National  Institute  of  Corrections. 

[FR  Doc.  96-33169  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  4410-36-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibited  Transaction  Exemption  96-93; 
Exemption  Application  No.  D-10240,  et  ai.] 

Grant  of  Individual  Exemptions;  Beall 
Corporation  401  i(k)  Profit  Sharing  Plan 
(the  Plan),  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  fiom  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  emd  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
b^n  available  for  public  inspection  at 
the  Department  in  Washington,  D.C.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 

No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 


The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 

4  of  1978  (43  FR  47713,  October  17, 

1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  fortb  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Beall  Corporation  401(k)  Profit  Sharing 
Plan  (the  Plan),  Located  in  Portland, 

OR 

(Prohibited  Transaction  Exemption  96-93; 
Exemption  Application  No.  D-10240] 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  sections  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  the  cash  sale 
(the  Sale)  by  the  Plan  of  four  acres  of 
imimproved  real  property  (the  Land)  to 
the  Diamond  Beall  Development 
Corporation,  an  Oregon  general 
partnership  and  party  in  interest  with 
respect  to  the  Plan,  provided  that  the 
following  conditions  are  satisfied;  (1) 
the  Sale  is  a  one-time  transaction  for 
cash;  (2)  the  Plan  experiences  no  losses 
nor  incurs  any  expenses  as  a  result  of 
the  Sale;  (3)  the  Plan  receives  in  cash 
the  greater  of  $479,160,  or  the  fair 
market  value  of  the  Land  as  determined 
at  the  time  of  the  Sale;  and  (4)  the  terms 
of  the  Sale  are  iio  less  favorable  to  the 
Plan  than  those  it  would  have  received 
in  similar  circumstances  when 
negotiated  at  arm’s  length  with 
unrelated  third  parties. 

For  a  more  complete  statement  of  the 
facts  and  represientations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
October  25, 1996  at  61  FR  55321. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 


telephone  (202)  219-8881.  (This  is  not  a 
toll-free  number.) 

First  Chicago  NBD  Corporation 
(FCNBD)  Located  in  Chicago,  Illinois 

[Prohibited  Transaction  Exemption  96-94; 
Exemption  Application  No.  I>-10361] 

Exmnption 

/.  Transactions 

A.  Effective  October  8, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  emd  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  tremsactions  involving  trusts 
and  certificates  evidencing  Interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  vmderwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  trust,  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  fi-om  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
for  the  acquisition  or  holding  of  a 
certificate  on  behalf  of  an  Excluded  Plan 
by  any  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  assets  of  that 
Excluded  Plan.' 

B.  Effective  October  8, 1996,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  vmderwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 


■  Section  I.A.  provides  no  relief  from  sections 
406(aHl)(E)>  406(a)(2)  and  407  for  any  person 
rendering  investment  advice  to  an  Excluded  Plan 
within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  25V0.3-21(c). 
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receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(1)  The  plan  is  not  an  Excluded  Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
initial  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 
invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  A  plan’s'  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  or  serviced 
by  the  same  entity.^  For  purposes  of  this 
paragraph  B.(l](iv)  only,  an  entity  will 
not  ^  considered  to  service  assets 
contained  in  a  trust  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)(i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  Effective  October  8, 1996,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 

•  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  pooling  and  servicing 
arrangement;  and 

(2)  The  pooling  and  servicing 
agreemmt  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 


2  For  purposes  of  this  exemption,  each  plan 
participatiiig  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  propmtionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 


ptirchase  certificates  issued  by  the 
trust.3 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  smvicer  of  the  trust  frt>m  a 
person  othe^  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  “qualified 
administrative  fee”  as  defined  in  section 

in.s. 

D.  Effective  October  8, 1996,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act.  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 

(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan’s  ownership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Ptul  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm’s-length  transaction  with  an 
unrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  svibordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  trust; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  at  the  time . 
of  such  acquisition  that  is  in  one  of  the 
three  highest  generic  rating  categories 
from  either  Standard  &  Poor’s 
Structured  Rating  Group  (S&P’s), 
Moody’s  Investors  Service,  Inc. 
(Moody’s),  Dufif  &  Phelps  Credit  Rating 
Co.  (D4P)  or  Fitch  Investors  Service, 
L.P.  (Fitch): 

(4)  The  trustee  is  not  an  affiliate  of 
any  member  of  the  Restricted  Group. 
However,  the  trustee  shall  not  be 


3  In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  the  offering  of  the  certiHcates  were 
made  in  a  registered  public  offering  under  the 
Seciuities  Act  of  1933.  In  the  Department’s  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  trustee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occiurence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  imderwriters  in 
connection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
imderwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  maihet  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer’s  services  imder  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer’s 
reasonable  expenses  in  connection 
therewith;  and 

(6)  The  plan  investing  in  such 
certificates  is  an  “accredited  investor’’ 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  rmder  the 
Securities  Act  of  1933. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied'the  relief 
provided  under  Part  I,  if  the  provision 
of  subsection  n.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandiim;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  ipitial  purchaser’s  certificates)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the.  condition  set  forth 
in  subsection  n.A.(6)  above. 

III.  Definitions 

For  purposes  of  this  exemption: 

A.  Certificate  means: 

(1)  A  certificate — 
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(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass¬ 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in  a 
Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  within  the  meaning  of 
section  860D(a)  of  the  Internal  Revenue 
Code  of  1986;  and 

Cb)  That  is  issued  by  and  is  an 
obligation  of  a  trust; 

with  respect  to  certificates  defined  in  (1) 
and  (2)  above  for  which  FCNBD  or  any 
of  its  affiliates  is  either  (i)  the  sole 
imderwriter  or  the  manager  or  co¬ 
manager  of  the  underwriting  syndicate, 
or  (ii)  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  “certificates  representing 
an  interest  in  a  trust”  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  Either 

(a)  Secured  consumer  receivables  that 
bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
secured  by  shares  issued  by  a 
cooperative  housing  association); 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discoimt  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 

in.T); 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  tire 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secvued  by  leasehold  interests  on 
commercial  real  property); 

(d)  Obligations  that  bear  interest  or 
are  pmchased  at  a  discoimt  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 
leases  (as  defined  in  section  IILU); 

(e)  “Guaranteed  governmental 
mortgage  pool  certificates,”  as  defined 
in  29  CFR  2510.3-101(i)(2); 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  section  B.(l);^ 


*It  is  the  Department’s  view  that  the  definition  of 
“trust”  contained  in  III.B.  includes  a  two-tier 
structure  under  which  certiflcates  issued  by  the  first 
trust,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  trust 
which  issues  securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that. 


(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
B.(l); 

(3)  Undistributed  cash  or  temporary 
investments  made  therewith  maturing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
certificateholders;  and 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship  and  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  subsection 
B.(l). 

Notwithstanding  the  foregoing,  the 
term  “trust”  does  not  include  any 
investment  pool  unless:  (i)  the 
investment  pool  consists  only  of  assets 
of  the  type  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  S&P’s,  Moody’s,  D  &  P,  or 
Fitch  for  at  least  one  year  prior  to  the 
plan’s  acquisition  of  certificates 
pursuant  to  this  exemption,  and  (iii) 
certificates  evidencing  interests  in  such 
other  investment  pools  have  been 
purchased  by  investors  other  than  plans 
for  at  least  one  year  prior  to  the  plan’s 
acquisition  of  certificates  pursuant  to 
this  exemption. 

C.  Underwriter  means: 

(1)  FCNBD; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  FCNBD;  or 

(3)  Any  member  of  an  imderwriting 
syndicate  or  selling  group  of  which 
FCNBD  or  a  person  described  in  (2)  is 

a  manager  or  co-manager  with  respect  to 
the  certificates. 

D.  Sponsor  meems  the  entity  that 
oiganfzes  a  trust  by  depositing 
obligations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
under  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services 
receivables  contained  in  the  trust,  but  is 
not  a  party  to  the  pooling  and  servicing 
agreement. 


since  the  exemption  provides  relief  for  the  direct  or 
indirect  acquisition  or  disposition  of  certificates 
that  are  not  subordinated,  no  relief  would  be 
available  if  the  certificates  held  by  the  second  trust 
were  subordinated  to  the  rights  and  interests 
evidenced  by  other  certificates  issued  by  the  first 
trust 


G.  Servicer  means  any  entity  which 
services  receivables  contained  in  the 
trust,  including  the  master  servicer  and 
any  subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
“obligor”  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
securing  an  obUgation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  “plan  sponsor” 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  Each  underwriter; 

(2)  Each  insurer; 

(3)  The  sponsor; 

(4)  The  trustee; 

(5)  Each  servicer, 

(6)  Any  obligor  with  respect  to 
obligations  cr  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  imamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  Any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 

(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  imder 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  ta 
exercise  a  controlling  influence  over  the 
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management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  will  be  “independenf’  of 
another  person  only  if: 

(1)  Such  person  is  not  an  affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Scde  includes  the  entrance  into  a 
forward  delivery  commitment  (as 
defined  in  section  Q  below),  provided: 

(1)  Hie  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  &an  they  would  be  in  an 
arm’s-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  delivery 
commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conations  of  this  exemption  applicable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
delivered  at  an  agreed  futiue  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obligatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  delivery  of  certificates  from, 
the  other  party). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obligor  other  than 
the  normal  timely  payment  of  amoimts 
owing  in  respect  of  the  obligations; 

(2)  the  servicer  may  not  daarge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 

(3)  the  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooling  emd  servicing  agreement;  and 

(4)  the  amount  paid  to  investors  in  the 
trust  will  not  be  r^uced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  imjder  the 
equipment  lease;  and 

(3)  with  respe<k  to  which  the  trust’s 
seciuity  interest  in  the  equipment  is  at 


least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  holds  a  security  interest 
in  the  lease; 

(2)  the  trust  holds  a  seciuity  interest 
in  the  leased  motor  vehicle;  and 

(3)  the  trust’s  security  interest  in  the 
leased  motor  vehicle  is  atleast  as 
protective  of  the  trust’s  rights  as  would 
be  the  case  if  the  trust  consisted  of 
motor  vehicle  installment  loan 
contracts. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  whi^  are  denominated  as 
debt  instruments,  "Pooling  and 
Servicing  Agreement’’  also  includes  the 
indenture  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 

W.  FCNBD  means  First  Chicago  NBD 
Corporation  and  its  eifiiliates. 

The  Department  notes  that  this 
exemption  is  included  within  the 
meaning  of  the  term  “Underwriter 
Exemption’’  as  it  is  defined  in  section 
V(h)  of  Prohibited  Transaction 
Exemption  95-60  (60  FR  35925,  July  12, 
1995),  the  Class  Exemption  for  Certain 
Transactions  Involving  Insurance 
Company  General  Accounts  at  35932. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  13,  i996  at  61  FR  58244. 
WRITTEN  COMMENTS:  The  Department 
received  one  written  comment,  which 
was  submitted  by  the  applicant  to  make 
two  corrections  or  clarifications  v«th 
respect  to  the  proposed  exemption.  The 
first  correction  pointed  out  name 
changes  for  D&P  and  Fitch,  two  of  the 
rating  agencies  which  ivill  be  rating  the 
certificates.  The  appropriate  name 
changes  have  been  made  in  the 
operative  language.  The  applicant  also 
stated  that  representation  6  of  the 
proposed  exemption  should  be 
mo^fied.  The  representation  had 
indicated  that  “For  tax  reasons,  the  trust 
must  be  maintained  as  an  essentially 
passive  entity.’’  The  applicant  noted 
that  recent  tax  changes  have  liberalized 
or  eliminated  the  requirement  that  the 
trust  be  maintained  as  an  essentially 
passive  entity,  but  FCNBD  has  agreed  to 
represent  that  amy  trust  issuing 
securities  in  reliance  on  the  exemption 
will  be  maintained  as  an  essentially 
passive'entity. 


The  Department  has  considered  the 
entire  record,  including  the  comments 
submitted  by  the  applicant,  amd  has 
determined  to  gramt  the  exemption  ais 
amended  in  response  to  the  applicant’s 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Depautment,  telephone 
(202)  219-8881.  (This  is  not  a  toll-free 
number.) 

Zions  Bancorporation  aind  Affiliated 
Companies  (Zions),  Located  in  Salt 
Lake  City,  Utaih 

(Prohibited  Transaction  Exemption  96-95; 
Exemption  Application  No.  L-10338] 

Exemption 

The  restrictions  of  sections  406(a)  and 

(b)  of  the  Act  shall  not  apply  to  the 
reinsurance  of  risks  amd  the  receipt  of 
premiums  therefrom  by  Zions  Life 
Insurance  Company  (ZLIC)  in 
connection  with  an  insurance  contract 
sold  by  American  Bankers  Life 
Insurance  Company  to  provide  group 
life  and  accidental  death  and 
dismemberment  insurance  to  employees 
of  Zions  (the  Plan),  provided  the 
following  conditions  are  met: 

(a)  ZLIC— 

(1)  Is  a  party  in  interest  with  respect 
to  the  Plan  by  reason  of  a  stock  or 
partnership  affiliation  with  Zions  that  is 
described  in  section  3(14)(E)  or  (G)  of 
the  Act, 

(2)  Is  licensed  to  sell  insurance  dr 
conduct  reinsurance  operations  in  at 
least  one  State  as  defined  in  section 
3(10)  of  the  Act, 

(3)  Has  obtained  a  Certificate  of 
Authority  from  the  Insurance 
Commissioner  of  its  domiciliary  state 
which  has  neither  been  revoked  nor 
suspended,  and 

(4) (A)  Has  undergone  an  examination 
by  an  independent  certified  public 
accountant  for  its  last  completed  taxable 
year  immediately  prior  to  ffie  taxable 
year  of  the  reinsurance  transaction;  or 

(B)  Has  undergone  a  financial 
examination  (within  the  meaning  of  the 
law  of  its  domiciliary  State,  Arizona)  by 
the  Insurance  Commissioner  of  the  State 
of  Arizona  within  5  years  prior  to  the 
end  of  the  year  preceding  the  year  in 
which  the  reinsurance  transaction 
occurred. 

(b)  The  Plan  pays  no  more  than 
adequate  consideration  for  the 
insurance  contracts; 

(c)  No  commissions  are  paid  with 
respect  to  the  direct  sale  of  such 
contracts  or  the  reinsurance  thereof;  and 

(d)  For  each  taxable  year  of  ZLIC,  the 
gross  premiums  and  annuity 
considerations  received  in  that  taxable 
year  by  ZLIC  for  life  and  hedth 
insurance  or  annuity  contracts  for  all 
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employee  benefit  plans  (and  their 
employers)  with  respect  to  which  ZLIC 
is  a  party  in  interest  by  reason  of  a 
relationship  to  such  employer  described 
in  section  3(14)(E)  or  (G)  of  the  Act  does 
not  exceed  50%  of  the  gross  premiums 
and  annuity  considerations  received  for 
all  lines  of  insvirance  (whether  direct 
insiuance  or  reinsurance)  in  that  taxable 
year  by  ZLIC.  For  purposes  of  this 
condition  (d): 

(1)  the  term  “gross  premiiuns  and 
annuity  considerations  received”  means 
as  to  the  numerator  the  total  of 
premimns  and  annuity  considerations 
received,  both  for  the  subject 
reinsurance  transactions  as  well  as  for 
any  direct  sale  or  other  reinsurance  of 
life  insurance,  health  insurance  or 
annuity  contracts  to  such  plans  (and 
their  employers)  by  ZLIC.  This  total  is 
to  be  reduced  (in  both  the  numerator 
and  the  denominator  of  the  fraction)  by 
experience  refunds  paid  or  credited  in 
that  taxable  year  by  ZLIC. 

(2)  all  premiiun  and  annuity 
considerations  written  by  ZLIC  for  plans 
which  it  alone  maintains  are  to  be 
excluded  from  both  the  munerator  and 
the  denominator  of  the  fraction. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department’s  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
November  6, 1996  at  61  FR  57477. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 


administrative  exemptions  and 
transactional  rules.  Fmlhermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  D.C..  this  24th  day 
of  December,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor 
[FR  Doc.  96-33182  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4510-29-P 


[Application  No.  D-10253,  et  ai.] 

Proposed  Exemptions;  The  Retirement 
Pian  for  Saiaried  and  Certain  Houriy 
Empioyees  of  Keebier  Company  (the 
Pian) 

agency:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act, 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  the  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person’s 


interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  must  also  state  the  issues  to 
be  addressed  and  include  a  general 
description  of  the  evidence  to  be 
presented  at  the  hearing. 

ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Docmnents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 

Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
smnmarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 


68792 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Notices 


The  Retirement  Plan  for  Salaried  and 
Certain  Hourly  Employees  of  Keebler 
Company  (the  Plan),  Lrcated  in 
Elmhurst,  Illinois 

(Application  No.  E>-10253] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
shall  not  apply  to  (1)  the  leasing  hy  the 
Plan  of  certain  improved  real  property 
(the  Property)  to  Keebler  Company  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  (2)  the  potential 
future  purchase  of  the  Property  by  the 
Employer  pursuant  to  the  Employer’s 
right  of  first  refusal,  as  stipulated  in  the 
lease,  and  (3)  the  “make  whole 
agreement,’’  and  any  payments 
thereunder,  whereby  the  Employer  will 
make  the  Plan  whole,  in  the  event  that 
the  Plan  sells  the  Property  to  an 
unrelated  party  at  a  net  loss. 

This  proposi^  exemption  is  subject  to 
the  following  conditions: 

(1)  The  Plan  is  represented  for  all 
purposes  vrith  respect  to  the  lease  by  a 
qualified,  independent  fiduciary; 

(2)  'The  terms  and  conditions  of  the 
lease  are  and  continue  to  be  at  least  as 
favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  comparable  arm’s 
length  transaction  with  an  unrelated 
party; 

(3)  The  rent  paid  to  the  Plan  imder  the 
lease  is  and  continues  to  be  no  less  than 
the  fair  market  rental  value  of  the 
Property,  as  established  by  a  qualified, 
independent  appraiser; 

(4)  The  rent  is  adjusted,  at  a 
minimum,  every  three  years  (upwards 
only),  based  upon  an  updated 
independent  appraisal; 

(5)  The  lease  is  a  net  lease,  under 
which  the  Employer  as  the  tenant  is 
obligated  for  ^1  operating  expenses, 
including  maintenance,  taxes, 
insurance,  and  utilities; 

(6)  The  independent  fiduciary  for  the 
Plan  represents  that  it  has  reviewed  the 
terms  and  conditions  of  the  lease  on 
behalf  of  the  Plan  and  believes  the  lease 
is  in  the  best  interests  of  and 
appropriate  for  the  Plan; 

(7)  The  independent  fiducieuy 
monitors  and  enforces  compliance  with 
the  terms  and  conditions  of  the  lease 


and  of  the  exemption  for  the  duration  of 
the  lease; 

(8)  ’The  independent  fiduciary 
expressly  approves  any  improvements 
by  the  Employer  over  $100,000  to  the 
Property  emd  any  renewal  of  the  lease 
beyond  the  initial  term; 

(9)  In  the  event  that  the  Employer 
exercises  its  right  of  first  refusal  under 
the  lease,  the  Employer  purchases  the 
Property  from  the  Plan  for  an  amount 
which  is  the  greater  of:  (a)  the  original 
acquisition  cost  of  the  Property,  plus  the 
cost  of  any  improvements,  paid  by  the 
Plan,  or  (b)  the  fair  market  value  of  the 
Property  as  of  the  date  of  the  sale,  as 
established  by  a  qualified,  independent 
appraiser  selected  by  the  independent 
fiduciary; 

(10)  In  the  event  that  the  Plan  sells  the 
Property  to  an  unrelated  party  at  a  net 
loss  (taking  into  accoimt  the  cost  pf  any 
improvements  and  all  selling  expenses 
paid  by  the  Plan),  the  Employer  makes 
the  Plan  whole,  within  15  days  after  the 
date  of  such  sale,  by  paying  the  Plan 
cash  in  an  amoimt  equal  to  the 
difference  between:  (a)  the  original 
acquisition  cost  of  the  Property,  plus  the 
cost  of  any  improvements  and  edl  selling 
expenses,  paid  by  the  Plan,  and  (b)  the 
amount  of  the  sale  proceeds  received  by 
the  Plan;  and 

(11)  At  all  times,  the  fair  market  value 
of  the  Property  represents  no  more  than 
25  percent  of  the  total  assets  of  the  Plan. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  April  15, 
1996. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
sponsored  by  the  Employer.  The 
Employer,  a  Delaware  corporation,  is 
engaged  in  the  business  of  making 
cookies,  crackers,  ice  cream  cones,  and 
snacks  and  is  located  in  Elmhurst, 
Illinois.  The  Plan  had  total  assets  of 
$200,697,537,  as  of  December  31, 1994. 
The  Plan  had  7,496  participants  and 
beneficiaries,  as  of  April  1, 1996.  The 
trustee  of  the  Plan  is  the  Northern  Trust 
Company  (Northern  Trust).  The  Chicago 
Trust  Company  (Chicago  ’Trust),  the 
successor  to  the  Chicago  Title  &  Trust 
company,  is  the  Subtrustee  with  respect 
to  the  Plan’s  investment  in  employer 
real  property  by  virtue  of  a  Subtrust 
Agreement  with  Northern  Trust,  entered 
into  as  of  January  5, 1981  and  amended 
as  of  April  10, 1985. 

2.  Among  the  assets  of  the  Plan  is  the 
Property,  which  is  currently  being 
leased  to  the  Employer.  The  Property 
consists  of  a  land  area  of  7.36  acres  and 
a  one-story  multi-piupose  warehouse 
and  manufacturing  facility  of  100,676 
sq.  ft.  The  Property  is  located  at  2201 
Cabot  Boulevard  West,  Langhome, 


Pennsylvania.  It  is  represented  that  the 
Property  is  not  near  any  other  real 
property  owned  or  used  by  the 
Employer.  It  is  further  represented  that 
the  Property  is  not  subject  to  any  debt. 

3.  The  Property  was  appraised  by 
Messrs.  Christopher  J.  Hall  and  L. 
Edward  Klein,  M.A.I.,  of  Binswanger 
Real  Estate  Appraisal,  both  independent 
general  real  estate  appraisers  certified  in 
the  State  of  Pennsylvania.  Messrs.  Hall 
and  Klein  employed  all  three  basic 
valuation  me^odologies  (cost,  sales 
comparison,  and  income)  utilized  in  the 
appraisal  field  and  concluded  that  the 
fair  market  value  of  the  fee  simple 
interest  of  the  Property  was  $2,550,000, 
as  of  December  1, 1995.  Messrs.  Hall 
and  Klein  also  examined  four  other 
comparable  leases  and  concluded,  as  of 
that  same  date,  that  the  Property  had  a 
fair  market  rental  value  of  $3.25  per  sq. 
ft.  ($327,200  per  annum,  rounded),  if 
leased  on  a  net  basis.  Finally,  Messrs. 
Hall  and  Klein  concluded  that  the  fair 
market  value  of  the  leased  fee  interest  of 
the  Property,  which  is  being  leased  to 
the  Employer  pursuant  to  a  15-year 
lease  at  above  market  rent,  was 
$4,100,000,  as  of  December  1, 1995. 

'The  appraisal  states  that  the  zoning  of 
the  Property  is  M-1,  Light 
Manufacturing,  which  restricts  its  use  to 
various  industrial  and  office  uses.  The 
highest 'and  best  use  of  the  Property,  if 
vacant,  is  as  an  industrial  bulling.  'The 
highest  and  best  use  of  the  Property,  as 
improved,  is  its  continued  use  as  a 
warehouse/distribution  facility. 

4.  As  previously  noted,  the  Property 
is  being  leased  to  the  Employer 
pursuant  to  a  15-year  lease,  whose  term 
commenced  on  September  13, 1991. 
Until  recently,  the  Plan  was  also  leasing 
to  the  Employer  a  second  parcel  of  real 
property  located  in  Valencia,  California 
(the  California  Property)  for  an  11-year 
term  expiring  on  March  31, 1996.  It  is 
represented  that  together  such  leases, 
because  they  involved  “qualifying 
employer  real  property,”  were 
statutorily  exempt  under  section  408(e) 
of  the  Act.'  However,  on  April  15, 1996, 
the  California  Property  was  sold  by  the 
Plan  to  the  Employer  for  $2,350,000, 
again,  pursuant  to  a  statutory  exemption 
imder  section  408(e)  of  the  Act.^  Prior 


'  Section  408(e)  of  the  Act  provides  an  exemption 
from  sections  406  and  407  of  the  Act  for  certain 
transactions  involving  “qualifying  employer  real 
property,”  as  that  term  is  defined  in  section 
407(d)(4)  of  the  Act.  However,  the  Department 
expresses  no  opinion  herein  as  to  whether  the 
leasing  of  either  the  Property  or  the  California 
Property  to  the  Employer  complied  with  the 
requirements  of  section  408(e)  of  the  Act. 

2  The  Department  expresses  no  opinion  herein  as 
to  whether  the  sale  of  the  California  Property 
complied  with  the  requirements  of  section  408(e)  of 
the  Act.  Further,  the  Department  expresses  no 
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to  that  date,  the  apphcant  submitted  a 
request  for  an  administrative  exemption 
from  the  Department  for  the  continued 
leasing  to  the  Employer  of  the  sole 
remaining  parcel  of  real  property  in  the 
Plan,  retroactive  to  the  date  of  the  sale 
of  the  California  Property. 

5.  The  interests  of  the  Plan  with 
respect  to  the  lease  are  represented  by 
the  Subtrustee  Chicago  Trust,  acting  as 
an  independent  fiduciary  for  the  Plan. 
Chicago  Trust,  whose  fees  are  paid  by 
the  Plan,  represents  that  it  is  mirelated 
to  and  independent  of  the  Employer. 
Chicago  Trust  represents  that  it  has 
extensive  experience  as  a  fiduciary 
under  the  Act,  that  it  is  knowledgeable 
as  to  the  subject  transactions,  and  that 
it  acknowledges  and  accepts  its  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plan. 

6.  The  lease  provides  for  a  primary 
term  of  15  years,  which  may  be 
extended  at  the  option  of  the  lessee  for 
three  successive  terms  of  five  years 
each,  upon  the  express  approval  of  the 
independent  fiduciary.  It  is  represented 
that  the  Employer  currently  pays  to  the 
Plan  rent  in  the  amount  of  $5.12  per  sq. 
ft.  ($515,497  per  annum),  which 
significantly  exceeds  the  fair  market 
rental  value  of  $327,200  per  annum 
established  for  the  Property.  The  lease 
provides  for  annual  rent  increases  based 
upon  a  return  of  income  as  a  percentage 
of  the  Plan’s  original  disbursement  of 
$4.3  million  for  the  Property  (with  such 
percentage  ranging  from  10.0%  in  1992 
to  14.01%  in  2006,  the  final  lease  year). 
The  feiir  market  rental  value  of  the 
Property  is  to  be  redetermined  every 
three  years,  based  upon  an  updated 
independent  appraisal.  If  the  appraised 
fair  market  rentd  value  exceeds  the  rent 
being  paid  by  the  Employer,  the  rent 
will  be  increased  to  a  level  that  is  not 
less  than  the  appraised  fair  market 
rental  value.  If  the  appraised  value  is 
less  than  the  rent  being  paid  by  the 
Employer,  the  then  current  rent  will 
remain  in  effect. 

The  lease  is  a  net  lease,  under  which 
the  rent  is  an  absolutely  net  return  to 
the  Plan  as  landlord  and  is  not  subject 
to  deductions  for  any  expenses  relating 
to  the  Property.  The  Employer  as  tenant 
is  obligated  for  all  operating  expenses, 
including  maintenance,  taxes, 
insurance,  and  utilities.  The  lease 
permits  the  Efhployer  to  remodel  and 
make  structural  changes  and  additions 
to  the  Property  at  the  Employer’s 
expense,  so  long  as  such  improvements 
comply  with  all  applicable 


opinion  herein  as  to  whether  the  acquisition  and 
holding  of  either  the  Property  or  the  California 
Property  by  the  Plan  violated  any  of  the  provisions 
of  Part  4  of  Title  I  in  the  Act. 


governmental  regulations.  Any  expense 
over  $100,000  must, be  expressly 
approved  by  the  independent  fiduciary. 
Any  improvements  or  renovations  of  the 
property  will  belong  to  the  Plan  upon 
termination  of  the  lease.  The  Employer 
will  indeninify  and  hold  the  Plan 
harmless  for  all  claims  and  deiflands 
arising  from  or  in  any  way  relating  to 
the  Property. 

7.  In  the  event  that  the  independent 
fiduciary  determines  it  is  in  the  best 
interests  of  the  Plan  to  sell  the  Property, 
the  lease  grants  the  Employer  the  right 
of  first  refiisal.  If  the  Employer  exercises 
its  right  of  first  refusal,  the  Employer 
will  purchase  the  Property  from  the 
Plan  for  an  amount  which  is  the  greater 
of:  (a)  the  original  acquisition  cost  oithe 
Property,  plus  the  cost  of  any 
improvements,  paid  by  the  Plan,  or  (b) 
the  fair  market  veilue  of  the  Property  as 
of  the  date  of  the  sale,  as  established  by 
a  qualified,  independent  appraiser 
selected  by  the  independent  fiduciary. 
Any  such  sale  would  be  a  one-time 
transaction  for  cash,  and  the  Plan  would 
incur  no  expenses  relating  to  the  sale. 

If  the  Plan  sells  the  Property  to  an 
imrelated  peirty  dviring  the  term  of  the 
lease,  the  Employer  will  continue  to  be 
bound  as  tenant  under  the  lease  for  the 
duration  of  the  lease.  Further,  if  the  Plan 
sells  the  Property  to  an  umelated  party 
at  a  net  loss  (taking  into  accormt  the  cost 
of  any  improvements  and  all  selling 
expenses  paid  by  the  Plan),  the 
Employer  will  make  the  Plan  whole, 
within  15  days  after  the  date  of  such 
sale,  by  paying  the  Plan  cash  in  an 
amormt  equal  to  the  difference  between: 
(a)  the  original  acquisition  cost  of  the 
Property,  plus  the  cost  of  any 
improvements  and  all  selling  expenses, 
paid  by  the  Plan,  and  (b)  the  amount  of 
the  sale  proceeds  received  by  the  Plan. 

8.  Chicago  Trust,  acting  as  an 
independent  fiduciary  for  the  Plan, 
represents  that  it  has  reviewed  the  terms 
and  conditions  of  the  lease  on  behalf  of 
the  Plan  and  determined  that  such  terms 
and  conditions  are  at  least  as  favorable 
to  the  Plan  as  those  the  Plan  could 
obtain  in  a  comparable  arm’s  length 
transaction  with  an  unrelated  party. 
Chicago  Trust  further  represents  it 
believes  that  the  lease  is  in  the  best 
interests  of  and  appropriate  for  the  Plan 
and  that  it  will  monitor  and  enforce 
compliance  with  the  terms  and 
conditions  of  the  lease  and  of  the 
exemption  for  the  duration  of  the  lease. 

The  initial  decision  to  invest  a  portion 
of  the  Plan’s  assets  in  real  estate  was 
made  by  the  Employer.  In  its  role  as 
Subtrustee,  Chicago  Trust  has  the 
exclusive  authority  to  hold  and  manage 
the  Plan’s  employer  real  property. 
Accordingly,  Chicago  Trust  made  the 


decisions  to  sell  the  California  Property 
and  to  retain  the  Property  for  the  Plan. 
With  respect  to  the  latter,  Chicago  Trust 
took  into  account  the  fact  that  a  forced 
sale  of  the  Property  to  an  vinrelated 
party  would  have  caused  the  Plan  to 
incur  a  substantial  loss,  as  well  as 
depriving  the  Plan  of  rental  income  at 
an  above  market  rate  (yielding  a  net 
investment  return  not  less  than  10.0% 
in  the  first  year  and  not  less  than 
14.01%  in  the  final  lease  year).  Chicago 
Trust  has  also  examined  the  financial 
viability  of  the  Employer,  determined 
that  the  Employer’s  past  performance 
under  the  lease  has  been  in  accordance 
with  its  contractual  obligations,  and 
concluded  that  the  Employer  will 
continue  to  be  a  good  tenant. 

9.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  satisfy  the  statutory  criteria 
for  an  exemption  under  section  408(a)  of 
the  Act  for  the  following  reasons:  (1)  the 
Plan  is  represented  for  all  purposes  with 
respect  to  the  lease  by  a  qualified, 
independent  fiduciary;  (2)  the  terms  and 
conditions  of  the  lease  are  and  will 
continue  to  be  at  least  as  favorable  to  the 
Plan  as  those  the  Plan  could  obtain  in 
a  comparable  eirm’s  length  transaction 
with  an  unrelated  party;  (3)  the  rent 
charged  by  the  Plan  imder  the  lease  is 
and  will  continue  to  be  no  less  than  the 
fair  market  rental  value  of  the  Property, 
as  established  by  a  qualified, 
independent  appraiser;  (4)  the  rent  will 
be  adjusted,  at  a  minimum,  every  three 
years  (upwards  only),  based  upon  an 
updated  independent  appraisal;  (5)  the 
lease  is  a  net  lease,  under  which  the 
Employer  as  the  tenant  is  obligated  for 
all  operating  expenses,  including 
maintenance,  taxes,  insurance,  and 
utilities;  (6)  the  independent  fiduciary 
for  the  Plem  represents  that  it  has 
reviewed  the  terms  and  conditions  of 
the  lease  on  behalf  of  the  Plan  and 
believes  the  lease  is  in  the  best  interests 
of  and  appropriate  for  the  Plan;  (7)  the 
independent  fiduciary  will  monitor  and 
enforce  compliance  with  the  terms  and 
conditions  of  the  lease  and  of  the 
exemption  for  the  duration  of  the  lease; 
(8)  the  independent  fiduciary  will 
expressly  approve  any  improvements  by 
the  Employer  over  $100,000  to  the 
Property  and  any  renewal  of  the  lease 
beyond  the  initial  term;  (9)  in  the  event 
that  the  Employer  exercises  its  right  of 
first  refusal  under  the  lease,  the 
Employer  will  purchase  the  Property 
from  the  Plan  for  an  amount  which  is 
the  greater  of:  (a)  the  original  acquisition 
cost  of  the  Property,  plus  the  cost  of  any 
improvements,  paid  by  the  Plan,  or  (b) 
the  fair  market  value  of  the  Property  as 
of  the  date  of  the  sale,  as  established  by 
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a  qualified,  independent  appraiser 
selected  by  the  independent  fiduciary; 
(10)  in  the  event  that  the  P)an  sells  the 
Property  to  an  unrelated  p^y  at  a  net 
loss  (tal^g  into  accoimt  the  cost  of  any 
improvements  and  all  selling  expenses 
paid  by  the  Plan),  the  Employer  will 
make  the  Plan  whole,  within  15  days 
after  the  date  of  such  sale,  by  paying  the 
Plan  cash  in  an  amoimt  equal  to  the 
difference  between:  (a)  the  original 
acquisition  cost  of  the  Property,  plus  the 
cost  of  any<improvements  and  all  selling 
expenses,  paid  by.  the  Plan,  and  (b)  the 
amoimt  of  the  sale  proceeds  received  by 
the  Plan;  and  (11)  at  all  times,  the  fair 
market  value  of  the  Property  will 
represent  no  more  than  25  percent  of  the 
total  assets  of  the  Plan. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
shall  be  given  to  all  interested  persons 
by  first-class  mail  or  by  posting  the 
required  information  at  the  Employer’s 
offices  within  30  days  of  the  date  of 
publication  of  the  notice  of  pendency  in 
the  Federal  Register.  Such  notice  shall 
include  a  copy  of  the  notice  of  proposed 
exemption  as  published  in  the  Federal 
Register  and  shall  inform  interested 
persons  of  their  tight  to  comment  and/ 
or  request  a  hearing  with  respect  to  the 
proposed  exemption.  Comments  and 
requests  for  a  hetiring  are  due  within  60 
days  of  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Karin  Weng  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fi«e  number.) 

Travelers  Group  Inc.  401(k)  Savings 
Plan  (the  Plan),  Located  in  New  York, 
New  York 

(Exemption  Application  No.  0-10269) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  tmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedtures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)  (A) 
through  (E),  406(a)(2),  406(b)(1), 
406(b)(2),  and  407(a)(1)  of  the  Act  and 
the  sanctions  resulting  fi'om  the 
application  of  section  4975  of  the  Code, 
by  reeison  of  section  4975(c)(1)  (A) 
though  (E)  of  the  Code  ’  shall  not  apply, 
as  of  &e  efiective  date  of  this 


^For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


exemption:  (1)  to  the  in-kind 
contribution  by  Travelers  Group  Inc, 

(TGI)  of  certain  options  (the  Stock 
Option  or  Stock  Options)  into  the 
accoimts  in  the  Plan  of  eligible 
employees  of  TGI  and  its  subsidiaries 
and  affiliates  (the  Employees  or 
Employee};  (2)  to  the  holding  of  the 
Stock  Options  by  such  accotmts;  and  (3) 
to  the  exercise  of  such  Stock  Options  by 
Employees  in  order  to  purchase  shares 
of  common  stock  of  TGI  (the  Stock), 
provided  that:  (a)  all  Employees  will  be 
treated  in  the  same  manner  for  the 
purpose  of  the  allocation  of  Stock 
Options  to  the  accounts  of  such 
Employees,  except  that  certain  highly- 
paid  officers  of  TGI  who  are  subject  to 
the  reporting  requirements  of  section 
16(a)  of  the  Securities  and  Exchange  Act 
of  1934  will  not  be  eligible  to  receive 
such  contributions  of  Stock  Options;  (b) 
the  allocation  of  the  Stock  Options  to 
the  Plan  and  the  acquisition  of  such 
options  by  the  accounts  of  Employees 
will  occur  automatically  each  year  on  a 
uniform  basis  without  any  action 
required  by  such  Employees,  and  the 
determination  of  the  number  of  Stock 
Options  granted  to  the  accoimts  of  each 
such  Employee  will  be  based  solely  on 
the  compensation  earned  by  such  ** 
Employee;  (c)  contributions  of  Stock 
Options  by  TGI  to  Employees’  accounts 
in  the  Plan  will  not  be  contingent  upon ' 
contributions  by  Employees  to  such 
Plan;  (d)  Employees  acquire  TGI  Stock 
without  using  cash  balances  from  the 
Plan  or  selling  assets  of  the  Plan,  other 
than  selling  a  portion  of  the  TGI  Stock 
acquired  from  the  exercise  of  such  Stock 
Options;  (e)  no  party,  other  than  the 
individual  Employee  with  respect  to  his 
or  her  own  account,  or  upon  the  death 
of  such  Employee,  his  or  her 
beneficiary(ies),  or  in  the  event  of  an 
assignment  under  a  qualified  domestic 
relations  order  the  alternative  payee, 
will  have  any  discretion  over  the 
decision  to  exercise  the  Stock  Options 
held  in  such  account;  (f)  the  price  at 
which  the  Stock  Options  can  be 
exercised  will  be  established  by  the 
market  value  of  the  TGI  Stock  as  listed 
on  the  New  York  Stock  Exchange 
(NYSE)  at  the  close  of  the  business  day 
prior  to  the  date  each  Stock  Option  is 
granted;  (g)  the  terms  and  conditions  of 
each  of  the  Stock  Options  contributed 
by  TGI  into  Employees’  accounts  in  the 
Plan  will  be  no  less  favorable  to  the  Plan 
than  terms  obtainable  by  the  Plan  under 
similar  circiunstances  when  negotiated 
at  arm’s  length  with  unrelated  &ird 
parties;  (h)  an  independent  trustee  (the 
Trustee)  will  facilitate  the  sale  of  the 
Stock  in  connection  with  the  exercise  of 
the  Stock  Options  under  “sell  to  cover’’ 


transactions,  as  described  herein;  (i)  the 
Plan  incurs  no  fees,  commissions,  or 
other  charges  or  expenses  as  a  result  of 
its  acquisition,  holding,  or  exercise  of 
the  Stock  Options,  other  than  brokerage 
fees  payable  to  an  unrelated  third  party 
broker;  and  (j)  the  terms  and  conditions 
described  herein  are  at  all  times 
satisfied. 

EFFECTIVE  DATE:  'This  proposed 
exemption  will  be  efiective,  as  of  the 
beginning  of  the  1997  plan  year,"* 

Summary  of  Facts  and  Representations 

1.  The  applicant  is  TGI,  a  Delaware 
corporation.  TGI  is  a  diversified 
financial  services  holding  company 
engaged,  through  its  subsidiaries, 
principally  in  four  business  segments: 

(a)  investment  services;  (b)  consumer 
finance  services;  (c)  life  insurance 
services;  (d)  property  and  casualty 
insurance  services.  TGI  is  a  party  in 
interest  with  respect  to  the  Plan, 
pursuant  to  section  3(14)(Cj  of  the  Act. 
The  principal  subsidiaries  of  TGI  may 
also  be  parties  in  interest  with  respect 
to  the  Plem.  These  subsidiaries  include 
but  are  not  limited  to.  Smith  Barney  Inc. 
(Smith  Barney),  Commercial  Credit 
Company,  Primerica  Financial  Services, 
Travelers  Insurance  Company,  and 
Travelers/ Aetna  Property  Casualty 
Corporation  (TAP). 

2.  The  Plan  is  sponsored  and 
maintained  by  TGI  for  its  Employees 
and  those  of  its  participating  affiliates 
and  subsidiaries.  The  Plein  is  an 
employee  benefit  plan  qualified  under 
section  401(a)  of  the  Code  and  401(k)  of 
the  Code  and  is  a  trust  exempt  from 
taxation  imder  section  501(a)  of  the 
Code.  The  administrator  of  the  Plan  is 

a  committee  (the  Plan  Administration 
Committee)  appointed  by  the  Board  of 
Directors  of  TGI, 

It  is  represented  that  the  proposed 
transactions  will  only  affect  those 
individuals  who  are  actively  employed 
by  TGI  and  its  subsidiaries  and 
affiliates.  As  of  April  30, 1996,  it  is 
represented  that  ^ere  were  60,000 
active  Employees  of  which 
approximately  70  percent  (70%) 
contributed  to  the  Plan.  Further,  it  is 
represented  that  there  are  13,265 
beneficiaries  and  participants  in  the 
Plan  who  are  not  actively  employed  by 
TGI  and  its  subsiditiries  and  affiliates. 

It  is  represented  that  the  Plan  is 
invested  in  common  stock  and  preferred 
shares  issued  by  TGI  or  its  subsidiaries 
and  affiliates,  fixed  income  contracts 
and  certain  mutual  funds  and  collective 
trust  funds.  Several  of  the  fixed  income 
contracts  and  mutual  funds  are  issued 


*It  is  represented  that  the  plan  year  is  the 
calendar  year. 
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and  distributed  by  certain  subsidiaries 
of  TGI.  As  of  January  31, 1996,  the  date 
of  the  most  recent  Plan  valuation,  the 
approximate  aggregate  fair  market  value 
of  the  assets  of  the  Plan  was 
$2,256,356,498.  Of  this  $2.3  billion  in 
assets  of  the  Plan,  approximately  $600 
million  is  invested  in  TGI  Stock,  $45 
million  is  invested  in  common  stock  of 
TAP,  and  $168  million  is  invested  in 
preferred  shares  of  TGI. 

3.  TGI  requests  an  exemption  from  the 
prohibitions  of  the  Act  in  order  to 
permit  the  contribution  to  the  Plan  of 
the  Stock  Options,  the  holding  by  the 
Plan  of  such  contributed  Stock  Options, 
and  the  subsequent  exercise  of  such 
Stock  Options  by  eligible  Employees 
Under  certain  conditions  which  are 
discussed  below.  The  Stock  Options 
contributed  to  the  Plan  may  not  be  sold, 
exchanged,  assigned,  or  otherwise 
transferred.  In  this  regard,  all  or  a 
portion  of  the  Stock  Options  contributed 
to  the  Plan  either:  (a)  will  be  exercised 
by  the  Employees;  or  (b)  if  imexercised, 
will  expire  at  the  end  of  the  option  term, 
as  discussed  more  fully  below. 

4.  It  is  represented  that  Stock  Options 
will  be  contributed  annually  into  the 
Plan  beginning  in  the  1997  plan  year.  It 
is  represented  that,  in  order  to  facilitate 
the  proposed  in-kind  contribution  of  the 
Sto^  Options  to  the  Plan,  the  Plan 
Administration  Committee  will  create 
an  account  in  the  Plan  for  each 
Employee  who  is  eligible  to  participate 
in  the  Plan  and  is  active  on  the  date  of 
each  grant  of  such  Stock  Options.  An 
eligible  Employee  is  one  who  had  at 
least  one  (1)  year  of  service  on 
December  31,  of  the  plan  year  prior  to 
the  year  in  which  the  Sto^  Options  are 
granted,  regardless  of  whether  such 
Employee  is  otherwise  participating  in 
the  Plan.  However,  it  is  represented  that 
certain  highly-paid  officers  who  are 
subject  to  the  reporting  requirements  of 
section  16(a)  of  the  Securities  and 
Exchange  Act  of  1934  will  not  be 
eligible  to  receive  in-kind  contributions 
of  Stock  Options. 

5.  The  Stock  Options  will  j)ermit  each 
Employee  to  purchase  TGI  Stock  at  the 
closing  price  of  such  Stock  (the  Exercise 
Price)  on  the  NYSE  on  the  business  day 
immediately  preceding  the  date  of  the 
grant  of  such  Stock  Option.  The  term  of 
each  Stock  Option  will  be  ten  (10)  years. 
In  this  regard,  each  Stock  Option  will 
expire,  if  it  has  not  previously  been 
exercised,  on  the  tenth  (10th) 
anniversary  of  the  date  upon  which 
such  Stock  Option  was  granted. 

6.  It  is  anticipated  that  the  number  of 
shares  of  TGI  Stock  permitted  to  be 
purchased  with  each  Stock  Option 
contributed  to  an  Employee’s  accoimt 
will  be  based  on  the  compensation 


earned  by  such  Employee  in  the  plan 
ye€ir  prior  to  the  year  in  which  the  Stock 
Option  is  granted,  regardless  of  whether 
such  Employee  is  otherwise  actively 
participating  in  the  Plan.  In  this  regard, 
it  is  emticipated  that  the  number  of 
shares  of  TGI  Stock  in  a  Stock  Option 
contributed  to  an  Employee’s  account 
will  equal  ten  percent  (10%)  of  such 
Employee’s  eligible  pay,  divided  by  the 
option  price.  For  purposes  of  this 
exemption,  “eligible  pay”  is  defined  as 
an  Employee’s  base  pay  and/or 
commissions  for  the  prior  year,  plus  any 
bonus  accrued  by  such  Employee  for  the 
prior  year,  which  is  paid  in  the  plan 
year  in  which  the  Stock  Option  is 
granted,  not  to  include  compensation  in 
excess  of  $40,000. 

For  example,  assume  an  Employee  is 
employed  on  December  31, 1996,  and  is 
otherwise  eligible  to  participate  in  the 
Plan.  Further,  assume  the  price  of  TGI 
Stock  on  the  NYSE  on  March  28, 1997, 
at  the  close  of  business  is  $60.  If  such 
Employee’s  compensation  was  $30,000, 
then  10  percent  (10%)  of  such 
compensation  would  equal  $3,000. 
Accordingly,  TGI  would  contribute  to 
the  Employee’s  accoimt  a  Stock  Option 
which  would  entitle  that  Employee 
upon  exercise  of  such  Stock  Option  to 
purchase  fifty  (50)  shares  of  TGI  Stock 
($3,000  +  $60  per  share). 

7,  It  is  represented  that  Stock  Options 
will  vest  immediately  upon  issuance  to 
the  Plan,  but  will  not  be  immediately 
exercisable.  In  this  regard,  it  is 
represented  that  an  Employee  may 
exercise  the  Stock  Options  only  in 
accordance  with  certain  conditions. 
Generally,  onCe  a  Stock  Option  has  been 
contributed  to  the  account  of  an 
Employee  in  the  Plan,  such  Stock 
Option  may  only  be  exercised  while 
such  Employee  is  actively  employed  by 
TGI  or  by  any  of  its  subsidiaries  or 
affiliates.  While  actively  employed,  an 
Employee  can  exercise  a  Stock  Option  at 
a  rate  of  20  percent  (20%)  a  year, 
beginning  as  of  the  first  anniversary  of 
the  grant  date  of  such  Stock  Option.  It 
is  represented  that  an  Employee  can 
exercise  eligible  Stock  Options  at  any 
time  thereafter  imtil  the  end  of  the  ten 
(10)  year  option  term,  as  long  as  he  or 
she  is  employed  by  TGI  or  employed  by 
any  of  TGI’s  subsidiaries  or  affiliates.  In 
the  event  of  an  Employee’s  separation 
fit)m  service  for  reasons  other  than  by 
disability,  death,  or  retirement,  all  Stock 
Options  which  are  unexercised  and 
unexpired  shall  remain  in  the 
Employee’s  account  until  the  later  of:  (a) 
the  normal  retirement  age  of  65  of  the 
Employee;  (b)  the  tenth  (10th) 
anniversary  of  such  Employee’s 
participation  in  the  Plan;  or  (c)  the 
separation  from  service  of  the  Employee 


with  an  employer  participating  in  the 
Plan;  at  which  time  the  Stock  Option 
shall  be  distributed  upon  the  request  of 
such  Employee,  in  accordance  with 
section  401(a)(14)  of  the  Code. . 

After  terminating  employment  with 
TGI  or  its  subsidiaries  or  affiliates. 
Employees  may  not  exercise  Stock 
Options,  except  in  the  circumstances,  as 
described  below.  In  the  event  an 
Employee  terminates  service  by  reason 
of  his  or  her  disability,  any  Stock 
Options  that  have  not  expired  and  are 
exercisable  immediately  before 
disability  shall  continue  to  be 
exercisable  during  the  period  of 
disability,  imtil  such  Stock  Option 
expire.  In  the  event  of  an  involuntary 
termination  of  employment  of  an 
employee,  for  a  period  of  thirty  days 
following  their  involuntary  termination, 
participants  may  exercise  options  that 
were  exercisable  immediately  before 
they  were  involimtarily  terminated. 

Upon  the  death  of  an  Employee,  prior  to 
his  or  her  termination  of  employment, 
all  Stock  Options  that  have  not  expired 
and  were  exercisable  before  such 
Employee’s  death  continue  to  be 
exercisable  by  the  beneficiary(ies)  of 
such  Employee  until  such  Stock 
Options  expire.  However,  the  Stock 
Options  will  not  continue  to  accrue 
exercisability  after  death.  In  the  event 
an  Employee  retires  at  the  age  of  55  with 
5  years  of  service,  all  Stock  Options  that 
have  not  expired  shall  remain 
exercisable  in  accordance  with  the 
exercisability  percentage  achieved  at  the 
termination  of  service  for  a  period  of 
three  (3)  years,  or  imtil  such  Stock 
Options  expire,  whichever  is  shorter.  In 
the  event  an  Employee  terminates 
service  on  or  after  attaining  normal 
retirement  age  of  65  or  terminates 
service  after  attaining  age  59V2  with  ten 
(10)  of  service,  all  Stock  Options  that 
have  not  expired  will  continue  to  accrue 
exercisability  and  can  be  exercised  by 
such  Employee  for  a  period  of  four  (4) 
years  or  imtil  such  Stock  Options 
expire,  whichever  is  shorter. 

8.  TGI  believes  that  Employees  will 
have  the  opportunity  to  exercise  eligible 
Stock  Options  on  a  daily  basis,  where 
all  exercise  elections  are  received  before 
a  set  time  each  day.  However,  should 
the  requirements  imposed  by  the 
recordkeeper  of  the  Plan  prevent  the 
daily  exercise  of  the  Stock  Options,  then 
it  is  represented  that  the  fi«quency  of 
the  Employee’s  ability  to  exercise  Stock 
Options  will  be  limited  to  a  period  of 
not  more  often  than  weekly  and  not  less 
often  than  monthly. 

9.  It  is  represented  that  the 
Employee’s  decision  to  exercise  a  Stock 
Option  will  be  carried  out  in  the 
following  manner.  TGI  will  designate  an 
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agent  to  receive  the  exercise  instructions 
from  Employees.  In  this  regard,  TGI 
anticipates  Uiat  the  recordkeeper  for  the 
Stock  Options  will  serve  as  its  agent  for 
this  purpose.  In  order  to  exercise  a 
Stock  Option,  the  Employee  will  contact 
the  recordkeeper  for  the  Stock  Options. 
Upon  receipt  of  election  requests  from 
Employees,  it  is  represented  that  the 
recordkeeper  intends  to  aggregate  all 
exercise  requests. 

It  is  represented  that  if  an  Employee 
contacts  the  recordkeeper  by  the 
recordkeeper’s  deadline  for  aggregation, 
the  entire  transaction  from  exercise 
request  to  settlement  and  receipt  of  the 
Stock  by  the  Plan,  will  require  three  (3) 
business  days  from  such  deadline. 
However,  if  an  Employee  with  an 
election  request  contacts  the 
recordkeeper  after  the  recordkeeper’s 
deadline  for  aggregation,  it  is 
represented  that  the  entire  process  will 
require,  respectively,  one  (1),  five  (5),  or 
twenty  (20)  additional  business  day(s)  ■ 
for  completion,  depending  on  whether 
the  recordkeeper  for  the  Plan  establishes 
a  daily,  weekly,  or  monthly  deadline  for 
aggregation. 

10.  After  aggregating  the  Employees’ 
requests  to  exercise  Stock  Options,  the 
recordkeeper  will  contact  the  Trustee  to 
arrange  for  the  exercise  of  such  Stock 
Options.  Typically,  when  an  option 
holder  exercises  his  or  her  right  imder 
an  option  to  purchase  shares  of  stock,  he 
or  she  must  pay  in  cash  the  exercise 
price,  as  set  forth  in  such  option. 
However,  if  this  exemption  is  granted. 
Employees  will  only  Ira  allowed  to 
exercise  contributed  Stock  Options 
through  a  cashless  form  of  exercise 
known  as  a  “sell  to  cover’’  transaction 
and  may  not  use  any  other  funds  to 
exercise  the  Stock  Options.  'Therefore, 
no  other  assets  that  are  in  the  accoimts 
of  Employees  prior  to  the  “sell  to  cover” 
transactions  will  be  used  to  exercise  the 
Stock  Options.  In  this  regard,  a  “sell  to 
cover”  transaction  would  permit  any 
Employee  who  decides  to  exercise  one 
of  the  Stock  Options  contributed  by  TGI 
to  his  or  her  account  to  authorize  the 
Trustee  of  the  Plan  to  sell  the 
appropriate  number  of  shares  received 
upon  the  exercise  of  such  Stock  Option 
in  order  to  obtain  cash  to  pay  the 
Exercise  Price  to  TGI.  In  this  regard,  the 
shares  of  Stock  necessary  to  be  sold  to 
pay  for  the  exercise  of  Stock  Options 
would  be  sold  on  the  opran  market.  TGI 
would  receive  payment  equal  to  the 
Exercise  Price  for  the  shares  of  such 
Stock,  and  the  Plan  would  receive  from 
'TGI  the  incremental  shares  of  Stock 
representing  the  gain  realized  from  the 
exercise  of  &e  Stock  Option.  In  this 
regard,  it  is  represented  that  TGI  is  the 
source  of  the  Stock  transferred  to  the 


Plan  as  a  result  of  the  exercise  of  a  Stock 
Option,  and  that  such  Stock  will  be 
either  treasury  stock  or  previously 
imissued  stodc  of  TGI. 

For  example,  suppose  an  Employee 
has  a  Stock  Option  to  purchase  100 
shares  of  Stock  firom  TGI  at  $60  per 
share,  and  the  current  market  price  for 
such  Stock  is  $75  per  share.  A  “sell  to 
cover”  transaction  would  involve  the 
Employee’s  exercisi  of  such  Stock 
Option  for  an  Exercise  Price  of  $6,000 
(100  shares  times  $60  per  share).  To 
cover  this  Exercise  Price,  the  Employee 
would  authorize  the  Trustee  to  sell  on 
the  market  eighty  (80)  of  the  100  shares 
of  Stock  whi^  were  acquired  by  the 
Employee  fiism  TGI  through  the  exercise 
of  the  Stock  Option  at  the  current 
market  price  of  $75  per  share  ($6,000  + 
$75).  TGI  would  receive  cash  in  the 
amoimt  of  $6,000  (80  shares  times  $75 
per  share),  and  the  Employee’s  account 
in  the  Plan  would  retain  twenty  (20)  of 
the  100  .shares  of  Stock  acqmred  from 
TGI  through  the  exercise  of  such  Stock 
Option  (100  shares  minus  80  shares). 

11.  It  is  represented  that  all  sales  of 
Stock  in  connection  with  “sell  to  cover” 
transactions  will  be  executed  through  a 
broker  either  on  the  NYSE  or  other 
nationally  recognized  exchange  on 
which  sh^s  of  TGI  Stock  are  traded.  In 
this  regard,  it  is  represented  that  the 
exclusive  purpose  of  the  broker  in  the 
“sell  tb  cover”  transactions  will  be  to 
effect  sales  of  the  appropriate  niunber  of 
shares  of  the  Stock  in  order  to  obtain  the 
Exercise  Price  in  connection  with  the 
exercise  of  Stock  Options  by  the  Plan. 

It  is  represented  that  Smith  Barney,  a 
related  broker,  may  be  selected  by  TGI 
to  provide  brokerage  services  to  the  Plan 
in  connection  with  the  exercise  of  Stock 
Options  and  the  sale  of  Stock  to  cover 
the  Exercise  Price.  If  brokerage  services 
are  provided  to  the  Plan  by  Smith 
Barney  or  other  related  brokers,  it  is 
represented  that  such  brokerage  services 
will  be  provided  without  the  receipt  of 
commissions,  fees,  or  other 
compensation  by  Smith  Barney  or  such 
related  brokers.* 

In  the  event  that  Smith  Barney  is  not 
chosen  by  TGI  to  effect  sales  of  TGI 
Stock  in  connection  with  the  exercise  of 


’TGI  maintains  that  the  statutory  exemption, 
pursuant  to-section  408(b)(2)  of  the  Act,  is  available 
to  provide  exemptive  relief  for  the  provision  of 
brokerage  services  to  the  Plan  by  Smith  Barney  or 
other  related  brokers,  where  Smith  Barney  or  such 
related  brokers  do  not  receive  commissions,  fees,  or 
other  compensation  for  such  services.  The 
Department  is  offerii^  no  view,  herein,  as  to 
whether  the  provision  of  Imkerage  services  to  the 
Plan  by  Smith  Barney  or  other  related  brokers,  as 
described,  is  covered  by  the  statutory  exemption 
provided  in  section  408(b)(2),  nor  is  the  Department 
providing  any  relief  herein  with  respect  to  such 
iKokerage  services. 


Stock  Options  by  the  Plan  and  the  sale 
of  Stock  to  cover  the  Exercise  Price,  it 
is  represented  that  TGI  will  authorize 
the  'Trustee  of  the  Plan  to  select  a 
broker,  either  related  or  unrelated,  to 
execute  such  sales  of  Stock.  Once  such 
authorization  is  given  to  the  Trustee  by 
'TGI  with  respect  to  a  particular  “sell  to 
cover”  transaction,  such  authorization 
will  be  irrevocable.  In  this  regard,  it  is 
represented  that  imder  no 
circumstances  will  TGI  or  its 
subsidiaries  and  affiliates  have  the 
ability  to  direct  the  Trustee’s  selection 
of  which  broker  will  receive  the 
brokerage  business  of  the  Plan. 

If  brokerage  services  are  provided  to 
the  Plan  by  an  independent,  unrelated 
broker,  it  is  represented  that  the  Plan 
will  incmr  expenses  for  the  commission 
due  to  such  broker.  It  is  further 
represented  that  brokerage  commissions 
associated  ivith  such  execution  will  be 
deducted  from  the  gross  proceeds  of  the 
trade.  In  this  regard,  the  eunount  of 
commission  expense  incurred  will 
depend  on  the  number  of  shares  of 
Stock  involved  in  a  “sell  to  cover” 
transaction,  as  negotiated  between  such 
independent,  unrelated  broker  and  the 
Trustee. 

12.  It  is  represented  that  the  shares  of 
'TGI  Stock  realized  by  an  Employee 
through  the  exercise  of  the  Stock 
Options  in  his  or  her  individual  accoimt 
in  the  Plan  will  be  tradable  at  the 
direction  of  such  Employee  and  will  not 
be  subject  to  any  restriction  on  the 
length  of  time  such  shares  of  TGI  Stock 
must  be  held  before  such  shares  are  sold 
and  the  proceeds  invested  in  an 
alternative  investment  choice  within  the 
Plan.  In  this  regard,  it  is  represented 
that  at  least  monthly  Employees  will 
have  an  opportunity  to  sell  Stock 
acquired  tt:^ugh  the  exercise  of  the 
Stock  Options  in  accordance  with  the 
terms  of  the  Plan. 

13.  'TGI  believes  that  the  transactions 
which  are  the  subject  of  this  proposed 
exemption  may  be  prohibited,  pursuant 
to  sections  406(a)(1)  (A)  through  (E), 
406(a)(2),  406(b)(1),  406(b)(2),  and 
407(a)(1)  of  the  Act  and  section 
4975(c)(1)  (A)  through  (E)  of  the  Code, 
and,  accordingly,  requests  exemptive 
rehef.  In  this  regard,  TGI  believes  that 
its  contribution  of  Stock  Options  to  the 
Plan  and  the  holding  of  the  Stock 
Options  by  the  Plan  may  constitute 
violations  of  section  407(a)(1),  section 
406(a)(1)(E),  and  section  406(a)(2)  of  the 
Act,  because  the  definition  of  a 
“quaUfying  employer  security,”  as  set 
forth  in  section  407(a)  of  the  Act, 
includes  stock,  but  does  not  include 
stock  options  or  other  stock  rights.  In 
addition,  because  TGI  may  be  a 
fiduciary  with  respect  to  the  Plan,  TGI 
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believes  that  the  exercise  of  the  Stock 
Options  contributed  to  the  Plan  and  the 
conciurent  transfer  of  cash  to  TGI  to  pay 
for  the  exercise  of  such  Stock  Options 
may  violate  section  406(b)(1)  of  the  Act 
and  section  4975(c)(1)(E)  of  the  Code, 
for  which  relief  is  requested.  With 
respect  to  section  406(b)(2)  of  the  Act, 

TGI  does  not  believe  that  there  is  a 
potential  for  conflicts  of  interest  to 
occur  with  respect  to  the  proposed 
transactions,  as  the  exercise  of  the  Stock 
Options  will  be  transacted  only  at  the 
direction  of  Employees  and  the 
necessary  sales  of  IGI  Stock  to  cover  the 
Exercise  Price  will  occur  on  the  open 
market.  Nevertheless,  TGI  requests  relief 
from  the  prohibitions  imposed  by 
section  406(b)(2)  of  the  Act,  in  the  event 
it  is  determined  that  a  transaction  may 
occvir  with  a  party  whose  interests  are 
adverse  to  the  interests  of  the  Plan  and 
of  its  participants  and  beneficiaries. 

14.  TGI  maintains  that  the  proposed 
transactions  are  in  the  interest  of  the 
Plan  and  its  participants  and 
beneficiaries  in  that  the  contribution  of 
the  Stock  Options  will  enhance  the 
value  of  the  assets  of  the  Plan.  Further, 
it  is  represented  that  the  exercise  of  the 
Stock  Options  by  the  accormts  of 
Employees  in  the  Plan  offers  an 
opportmity  for  economic  gain  in  that 
the  Employees  could  exercise  the  Stock 
Options  and  purchase  Stock  from  TGI  at 
favorable  prices.  In  this  regard,  it  is 
represent^  that  during  the  past  nine  (9) 
years  TGI  Stock  has  appreciated  at  a 
compounded  annual  rate  of  nearly  23 
percent  (23%),  excluding  dividends. 

TGI  believes  that  ownership  of  TGI 
Stock  by  Employees  is  desirable.  In  this 
regard,  it  is  represented  that  the 
proposed  transactions  facilitate  the 
acquisition  of  TGI  Stock  into  the 
accoimts  of  lower  paid  Employees  who 
otherwise  would  not  have  the  resovirces 
to  buy  such  Stock.  In  addition. 
Employees  acquire  TGI  Stock  without 
using  cash  balances  in  the  Plan  or  the 
sale  of  assets  of  the  Plan,  other  than  the 
s€de  of  the  Stock  acqviired  from  the 
exercise  of  the  Stock  Options.  Fxirther, 
in  the  opinion  of  TGI  the  “leveraging” 
efiect  of  the  Stock  Options,  is  sui±  that 
increases  in  the  price  of  the  Stock 
would  create  larger  increases  in  the 
values  of  the  accounts  of  Employees’ 
than  the  current  match  formulas  used  by 
TGI  in  other  programs  that  provide 
opportunities  for  Employees  to  own 
shares  of  TGI  Stock.  In  addition,  the 
proposed  transactions  would  encourage 
long  term  retirement  savings  and  would 
permit  an  Employee  to  defer  paying 
taxes  on  the  appreciation  of  ^e  value  of 
the  Stock,  thus,  increasing  his  or  her 
retirement  savings. 


15.  It  is  represented  that  the 
exemption  is  protective  of  the  rights  of 
participants  and  beneficiaries.  In  this 
regard,  the  timing  of  the  decision  to 
exercise  the  Stock  Options  is  at  the 
discretion  of  the  Employee  into  whose 
account  such  Stock  Options  have  been 
contributed  or  is  at  the  discretion  of 
such  Employee’s  beneficiary(ies)  or 
alternative  payee,  and  is  only  subject  to 
the  restrictions  on  exercisability 
imposed  by  TGI,  the  issuer. 

It  is  further  represented  that  the  price 
at  which  the  Stock  Options  are 
exercised  will  be  bas^  on  an  objective 
third  party  source.  In  this  regard,  the 
Exercise  IMce  for  the  Stock  Options  will 
be  established  by  using  the  closing  price 
for  TGI  Stock  from  the  NYSE  on  the 
business  day  prior  to  the  grant  of  such 
Stock  Option.  All  transactions  with 
respect  to  the  exercise  of  the  Stock 
Options  and  the  subsequent  sale  of  the 
TGI  Stock  realized  from  such  exercise 
will  be  executed  through  the  NYSE  or 
other  nationally  recognized  stock 
exchange. 

TGI  maintains  that  additional 
protection  for  the  Plan  and  its 
participants  is  provided  by  the 
appointment  of  an  independent 
qualified  party  to  be  responsible  for 
certain  aspects  of  the  proposed 
transactions.  In  this  regard,  as  of 
December  31, 1994,  TGI  retained 
Citibank,  N.A.,  an  independent  party,  to 
serve  as  the  Trustee  for  the  Plan.  It  is 
represented  that  the  Trustee’s  role  with 
respect  to  the  proposed  transactions  will 
be  to  facilitate  the  sale  of  shares  of  Stock 
in  “sell  to  cover”  transactions  in 
connection  with  the  exercise  of  the 
Stock  Options.  In  this  regard,  it  is 
represented  that  the  Trustee  will  be 
responsible  for  selecting  and  retedning  a 
broker  to  execute  such  transactions, 
imless  Smith  Barney,  a  related  broker,  is 
selected  by  TGI  to  provide  brokerage 
services  for  the  “sell  to  cover” 
transactions. 

16.  TGI  maintains  that  the  proposed 
transactions  are  administratively 
feasible  in  that  the  level  of  monitoring 
required  of  the  Department  with  respect 
to  this  exemption  will  be  minimal.  In 
addition,  'TGI  vrill  bear  all  of  the  costs 
of  the  exemption  application,  and  TGI 
will  be  responsible  for  the  costs 
associated  with  notifying  interested 
persons. 

17.  In  summary,  TGI  represents  that 
the  proposed  transactions  satisfy  the 
criteria  of  section  408(a)  of  the  Act 
because:  (a)  All  Employees  will  be 
treated  in  the  same  manner  for  the 
purpose  of  the  allocation  of  Stock 
Options  to  the  accounts  of  such 
Employees,  except  that  certain  highly- 
paid  officers  will  not  be  eligible  to 


receive  such  contribution  of  Stock 
Options;  (b)  lower  paid  Employees  of 
TGI  and  its  subsidiaries  and  affiliates 
will  be  able  to  take  advantage  of  the 
opportunity  tt>  acquire  TGI  Stock;  (c) 
contribution  of  Stock  Options  by  TGI  to 
the  accoimts  of  Employees  in  the  Plan 
will  not  be  contingent  on  contributions 
by  Employees  to  such  Plan;  (d)  the 
allocation  of  the  Stock  Options  to  the 
Plan  and  the  acquisition  of  such  options 
by  the  accoimts  of  Employees  will  occur 
autoiflatically  each  year  on  a  uniform 
basis  without  any  action  required  by 
such  Employees,  and  the  determination 
of  the  number  of  Stodi  Options  granted 
to  the  accoimts  of  each  Employee  will 
be  based  solely  on  the  compensation 
earned  by  such  Employee;  (e) 

Employees  will  acquire  TGI  Stock 
without  using  cash  balances  from  the 
Plan  or  the  proceeds  frt)m  the  sale  of 
assets  of  the  Plan,  other  than  the  TGI 
Stock  acquired  from  the  exercise  of  the 
Stock  Options;  (f)  the  contribution  of  the 
Stock  Options  will  enhance  the  value  of 
the  assets  in  the  accounts  of  Employees 
in  the  Plan;  (g)  no  party,  other  than  the 
individual  Employee  with  respect  to  his 
or  her  own  account,  or  upon  the  death 
of  such  Employee  his  or  her  beneficiary 
or  in  the  event  of  an  assignment  under 
a  qualified  domestic  relations  order  the 
alternative  payee,  will  have  any 
discretion  over  the  decision  to  exercise 
the  Stock  Options  held  in  such  account; 
(h)  the  price  at  which  the  Stock  Options 
can  be  exercised  will  be  establish^  by 
the  market  value  of  the  TGI  Stock  as 
listed  on  NYSE  at  the  close  of  business 
on  the  day  prior  to  the  date  each  Stock 
Option  is  granted;  (i)  the  terms  and 
conditions  of  each  of  the  Stock  Options 
contributed  by  TGI  into  Employees’ 
accounts  in  the  Plan  will  be  no  less 
favorable  to  the  Plan  than  terms 
obtainable  by  the  Plan  under  similar 
circumstances  when  negotiated  at  arm’s 
length  with  unrelated  third  parties;  (j) 
the  Trustee  will  facilitate  the  purchase 
and  sale  of  the  Stock  in  connection  with 
the  exercise  of  the  Stock  Options  under 
“sell  to  cover”  transaction,  as  described 
herein;  (k)  the  Plan  will  incur  no  fees, 
commissions,  or  other  charges  or 
expenses  as  a  result  of  its  acquisition, 
holding,  or  exercise  of  the  Stock 
Options,  other  than  brokerage  fees 
payable  to  the  unrelated  thi^  party 
broker;  (1)  shares  of  TGI  Stock  realized 
by  an  Employee  through  the  exercise  of 
the  Stock  Options  in  his  or  her 
individual  account  in  the  Plan  will  be 
tradable  at  the  direction  of  such 
Employee  at  least  monthly  and  will  not 
be  subject  to  any  restriction  on  the 
length  of  time  such  shares  can  be  held 
before  being  sold  and  the  proceeds 
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invested  in  alternative  investment 
choices  in  the  Plan;  and  (m)  the  terms 
and  conditions  described  herein  will  at 
all  times  be  satisfied. 

Notice  to  Interested  Persons 

It  is  represented  that  the  proposed 
transactions  would  affect  only 
participants  in  the  Plan  who  are  actively 
employed  by  TGI  and  its  subsidiaries 
and  affiliates.  Accordingly,  all 
employees  of  TGI  and  its  subsidiaries 
and  affiliates  may  be  considered  ^ 
interested  persons.  TGI  represents  mat 
all  interested  persons  will  be  provided 
with  a  copy  of  the  Notice  of  Proposed 
Exemption  (the  Notice),  plus  a  copy  of 
the  supplemental  statement 
(Supplemental  Statement),  as  required, 
pursuant  to  29  CFR  2570.43(b)(2)  within 
fifteen  (15)  calendar  days  of  publication 
of  the  Notice  in  the  Federal  Register. 
Notification  will  be  provided  to  all 
interested  persons  by  posting  at  all 
worksites  a  copy  of  the  Notice,  plus  a 
copy  of  the  Supplemental  Statement  at 
those  locations  within  the  principal 
places  of  employment  of  employees  of 
TGI  which  are  customarily  used  for 
notices  regarding  labor-management 
matters  for  review. 

It  is  further  represented  that  if  the 
exemption  is  granted,  TGI,  will,  upon 
request,  make  available  to  all  interested 
persons  a  copy  of  the  final  exemption. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  IDepartment, 
telephone  (202)  219-8883  (This  is  not  a 
toU-fiee  number.) 

Consolidated  Lumber  Corp.,  Pension 
Plan  (the  Plan),  Located  in  Clifton,  New 
Jersey 

(Application  No.  D-10344] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  tmder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406  (a)  and 
406(b)  (1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  for  cash  (the  Sale)  by  the 
Plan  to  Consolidated  Lumber  Corp.  (the 
Employer),  the  sponsor  of  the  Plan,  of 
certain  whole  life  insurance  policies 
(the  Policies)  issued  by  Confederation 
Life  Insurance  Company  of  Canada 
(Confederation);  provided  the  following 
conditions  are  satisfied:  (A)  All  terms 
and  conditions  of  the  Sale  are  at  least  as 


favorable  to  the  Plan  as  those  which  the 
Plan  could  obtain  in  arm’s-length 
transactions  with  imrelated  parties;  (B) . 
The  Plan  receives  cash  consideration 
fiom  each  Sale  that  is  no  less  than  the 
greater  of  (1)  the  fair  market  value  of 
each  of  the  Policies  as  of  the  date  of  the 
Sale,  or  (2)  each  of  the  Policies’  net  cash 
surrender  value  as  of  the  date  of  the 
Sale;  and  (C)  the  Plan  does  not  incur 
any  expenses  or  suffer  any  losses  with 
respect  to  the  proposed  transactions. 

Summary  of  Facts  and  Representations 

1.  The  Employer,  a  New  Jersey 
corporation,  is  in  the  business  of 
wholesale  distribution  of  lumber  and 
millwork  products  in  the  greater 
metropolitan  area  of  New  York,  New 
York.  Messrs.  Jess  Shirvan,  Mark 
Shirvan,  and  Neil  Shirvan  each  own 
22.61  percent  of  the  Employer  and  the 
remaining  32.17  percent  of  the 
Employer  is  owned  by  Mr.  Stanley 
Shirvan. 

The  Plan  was  established  by  the 
Employer  as  of  January  1, 1968.  As  of 
December  31, 1990,  Consolidated  Pine, 
Inc.,  an  Oregon  corporation,  also 
became  a  sponsor  of  the  Plan;  and  as  of 
April  16, 1993,  Consolidated 
Distribution,  Inc.,  a  New  Jersey 
corporation  became  a  sponsor  of  the 
Plan.® 

The  Plan  is  a  defined  benefit  pension 
plan  with  32  participants  and  total 
assets  of  approximately  $218,551.44,  as 
of  December  16, 1996.  The  trustee  of  the 
Plan  is  the  First  Fidelity  Bank,  N.A., 
New  Jersey 'located  at  Newark,  New 
Jersey.  The  Boards  of  Directors  of  the 
three  sponsoring  employers  of  the  Plan 
have  investment  discretion  over  the 
assets  of  the  Plan  and  the  trustee  of  the 
Plan  expedites  the  instructions  of  the 
Directors  of  the  sponsoring  employers.'^ 

2.  The  Plan,  which  provided  for  the 
investment  of  Plan  assets  in  whole  life 
insurance  policies  (the  Policies),  holds 
32  Policies  issued  by  Confederation. 

The  purchasing  of  Policies  by  the  Plan 
was  discontinued  as  of  December  31, 
1990,  and  all  existing  Policies  remain  in 
the  Plan.  Each  Policy  provides  for  death 
benefits  and  an  investment  feature  in 
the  form  of  its  cash  siurender  value. 

On  August  11, 1994,  the  Canadian 
insurance  regulatory  authorities  placed 
Confederation  in  receivership.  On  - 
August  12, 1994,  the  assets  of 


*  Consolidated  Pine,  Inc.  is  wholly  owned  by  Mr. 
Stanley  Shirvan.  Five  percent  of  Consolidated 
Distribution,  Inc.  is  owned  by  Mr.  Stanley  Shirvan 
and  Messrs.  Neil  Shirvan,  Jess  Shirvan,  and  Mark 
Shirvan,  each  own  31.667  ^rcent 
’’  Mr.  Stanley  Shirvan  is  the  sole  director  of  the 
sponsoring  employers  of  the  Plan.  He  is  also  a 
shareholder  and  president  of  the  sponsoring 
employers. 


Confederation  m  the  United  States  were 
placed  imder  the  regulatory  supervision 
of  the  insurance  authorities  of  the  State 
of  Michigan.  Rehabilitation  proceedings 
(Proceedings)  were  instituted  by 
Michigan  in  order  to  protect  the  interest 
of  all  policy  owners  in  the  United 
States,  resulting  in  all  Confederation 
Policies  being  subject  to  restrictions 
which  prohibit  access  to  the  cash 
surrender  value  of  the  Policies.  As  a 
result  of  the  restrictions  imposed  on 
Confederation,  the  Plan  is  unable  to 
surrender  the  Policies  to  Confederation 
for  their  cash  surrender  value  and  make 
final  distributions  to  Plan  participants. 

On  Au^st  10, 1995,  the  Plsin  notified 
its  participants  that  the  Plan  was  to 
fbrminate  as  of  October  15, 1995.  Filings 
were  made  on  February  8, 1996,  for 
approval  of  termination  of  the  Plan  with 
the  Pension  Benefit  Guaranty 
Corporation  (PBGC)  and  the  Internal 
Revenue  Service  (IRS).  The  PBGC  has  a 
mandate^  60  day  review  period  which 
expired  April  9. 1996,  and  thereafter  the 
Plan  is  required  to  make  final 
distribution  of  its  assets  within  180  days 
unless  an  extension  is  obtained  fi'om  the 
PBGC.  The  applicant  represents  that  an 
extension  of  an  additional  six  months 
until  April  7, 1997,  for  final  distribution 
of  assets  was  obtained  by  the  Plan  from 
PBGC.  The  IRS  issued  an  approval  of 
termination  of  the  Plan  as  of  April  9, 
1996. 

3.  Premiiun  payments  on  Policies 
were  discontinued  by  the  Plan,  causing 
the  decline  in  cash  surrender  values  of 
the  Policies  as  charges  are  debited 
against  the  cash  smrender  values.  As  of 
November  7, 1996,  the  32  Policies 
involved  in  the  proposed  Sale  had  a 
cash  surrender  value  of  $103,485.10  less 
the  debits  of  $23,017.66  leaving  a  net 
cash  value  of  $80,467.44. 

The  Employer  proposes  to  purchase 
the  32  Policies  for  not  less  than  the 
greater  of  their  fair  market  value  on  the 
date  of  the  Sale,  or  for  their  net  cash 
smrender  value  on  the  date  of  the  Sale. 

The  Employer  proposes  this  Sale 
because  the  Plan  is  imable  to  determine 
when  or  to  what  extent  it  will  be  able 
to  have  access  to  the  net  ca^  surrender 
values  of  the  Policies  under  the 
Michigan  Proceedings.  As  stated  above, 
the  Employer  and  the  affiliated 
corporations  that  sponsor  the  Plan  are  in 
the  process  of  terminating  the  Plan  and 
distributing  the  participants  accrued 
benefits.  In  order  to  accomplish  this 
termination  and  distribution  the  Plan 
needs  to  liquidate  the  Policies. 

Therefore  the  Employer  is  requesting 
the  proposed  exemption  in  order  to 
liquidate  the  Policies  as  soon  as 
possible.  The  Employer  represents  that 
the  proposed  transactions  are  necessary 
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in  order  for  the  participants  to  avoid  any 
risk  associated  with  the  Plan  continuing 
to  hold  the  Policies.  The  applicant 
represents  that  the  Employer  will  bear 
all  expenses  which  may  be  incurred 
with  respect  to  the  Sale  or  the  proposed 
exemption. 

4.  In  simunary,  the  applicant 
represents  that  the  proposed  transaction 
will  satisfy  the  criteria  of  section  408(a] 
of  the  Act  because  (a)  the  Plan  will  not 
incur  any  expenses  with  respect  to  the 
proposed  transaction;  (b)  the  Plan  will 
receive  on  the  date  of  Sale  the  greater  of 
either  the  net  cash  surrender  value  or 
the  fair  market  value  of  the  Policies,  and 
(c)  the  proposed  transaction  will  enable 
the  Plan  to  avoid  the  possible  losses 
associated  with  the  continued  holding 
of  the  Policies. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.E.  Beaver  of  the  Depfulment, 
telephone  (202)  219-8881.  (This  is  not  a 
toll-free  number.) 

The  Chase  Manhattan  Bank,  N.A. 
(Chase),  Located  in  New  York,  New 
York 

[Application  No.  D-10348] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
and  the  sanctions  resulting  horn  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  (1)  the  proposed  granting  to  Chase,  as 
the  representative  of  lenders  (the 
Lenders)  participating  in  a  credit 
facility,  of  security  interests  in  limited 
partnership  interests  in  LF  Strategic 
Real  Estate  Investors,  L.P.  (the 
Partnership)  owned  by  certain  employee 
benefit  plrms  (the  Plans)  with  respect  to 
which  some  of  the  Lenders  are  parties 
in  interest;  and  (2)  the  proposed 
agreements  by  the  Plans  to  honor  capital 
calls  made  by  Chase  in  lieu  of  the 
Partnership’s  general  partner;  provided 
that  (a)  the  proposed  grants  and 
agreements  are  on  terms  no  less 
favorable  to  the  Plans  than  those  which 
the  Plans  could  obtain  in  arm’s-length 
transactions  with  imrelated  parties;  and 
(b)  the  decisions  on  behalf  of  each  Plan 
to  invest  in  the  Partnership  and  to 
execute  such  grants  and  agreements  in 
favor  of  Chase  are  made  by  a  fiduciary 
which  is  not  included  among,  and  is 
independent  of,  the  Lenders  and  Chase. 


Summary  of  Facts  and  Representations 

1.  The  Partnership  is  a  Pmited 
partnership  the  general  partner  of  which 
is  LF  Strategic  Realty  Investors  L.L.C. 

(the  General  Partner).  The  General 
Partner  is  a  New  York  limited  liability 
company,  and  all  outstanding 
membership  interests  in  the  General 
Partner  are  owned  by  hazard  Freres  and 
Company,  L.L.C.  (Liizard)  or  its 
affiliates;  the  managers  of  the  General 
Partner  are  individuals  employed  by  the 
General  Partner.  The  General  Partner  (or 
an  affiliate)  will  contribute  not  less  than 
$20,000,000  to  the  Partnership.  The 
Partnership  has  been  created 
specifically  to  invest  in  a  select  portfolio 
of  leading  real  estate  companies  (the 
Selected  Companies)  which  are 
diversified  as  to  property  type  and 
geographic  location,  and  which  have 
established  track  records,  experienced 
management,  and  large  portfolios  of 
high  quality  real  estate  assets.  The 
Partnership  will  have  a  maximum  term 
of  10  years,  but  it  is  intended  that  each 
re{d  estate  investment  (an  Investment) 
will  be  liquidated  within  five  to  seven 
years. 

2.  The  General  Partner  intends  to  raise 
a  maximum  of  $650,000,000  of 
subscriptions  for  limited  partnership 
interests.  The  minimum  capital 
commitment  (or  subscription  amount) 
for  each  investor  in  the  Peirtnership  (an 
Investor)  is  $25,000,000.  Capital 
committed  by  an  Investor  pursuant  to  a 
subscription  agreement  (the 
Subscription  Agreement)  will  be  called 
(a  Called  Contribution)  by  the  General 
Partner  from  time  to  time  as  needed  to 
be  invested  in  Investments.  Investors 
will  be  obligated  to  fund  their 
subscription  amoimts  pursuant  to  calls 
during  a  three-  year  period;  the  General 
Partner  may  extend  this  period  for  an 
additional  year,  but  at  the  end  of  the 
period,  the  subscription  agreements  will 
be  terminated  and  no  further  capital 
calls  may  be  made  thereunder.  There  are 
currently  10  Investors  having 
irrevocable,  unconditional  capital 
commitments  of  at  leeist  $645,000,000. 

3.  It  is  contemplated  that  the  General 
Partner  will  incur  indebtedness  to  pay 
the  Partnership’s  general  costs  and 
expenses  incurred  in  connection  with 
many  of  its  investments.  In  addition,  the 
Partnership  may  utilize  borrowings  from 
third  parties  (a)  for  the  acquisition  of 
particular  investments  and  for  working 
capital  purposes  (with  the  expectation 
that  su^  acquisition  indebtedness  will 
be  repaid  from  the  Investors’  capital 
commitments  and/or  from  mortgage 
debt),  and  (b)  financing  and/or  cr^t 
enhancement  in  connection  with 
proposed  Investments,  including 


providing  financing  to  or  on  behalf  of 
Selected  Companies.  This  indebtedness 
will  take  the  form  of  a  credit  facility  (the 
Credit  Facility)  secured  by  a  pledge  and 
assignment  of  each  Investor’s  capital 
commitments  and  by  a  security  in  the 
Investors’  Partnership  interests.  This 
type  of  facility  will  allow  the  General 
Partner  to  consummate  Investments 
quickly  without  having  to  finalize  the 
debt/equity  structure  lor  an  Investment 
or  having  to  arrange  for  interim  or 
permanent  financing  prior  to  making  an 
Investment.  In  connection  with  this 
Credit  Facility,  each  of  the  Investors  is 
required  to  execute  documents 
customarily  required  in  secured 
financings,  including  an  agreement  to 
unconditionally  honor  capital  calls. 

4.  Chase  will  become  agent  for  a 
group  of  Lenders  providing  the  Credit 
Facility  to  the  Partnership.  Chase  will 
also  be  a  participating  Lender. 
Repayments  will  be  made  generally  by 
the  Partnership  from  Called 
Contributions,  the  Investors’  capital 
commitments,  proceeds  from  mortgage 
financings  and  proceeds  from 
liquidation  of  the  Partnership’s 
Investments.  The  Credit  Facility  is 
intended  to  be  a  32-month  revolving 
credit  with  restricted  availability  levels. 
The  Partnership  can  use  its  credit  imder 
the  Credit  Facility  either  by  direct  or 
indirect  borrowings  or  by  requesting 
that  letters  of  credit  be  issued.  All 
Lenders  will  participate  on  a  pro  rata 
basis  with  respect  to  all  cash  loans  and 
letters  of  credit.  All  such  loans  and 
letters  of  credit  will  be  issued  to  the. 
Partnership  or  an  entity  in  which  the 
Partnership  owns  an  interest  (a 
Qualified  Borrower),  and  not  to  any 
individual  Investor.  All  payments  of 
principal  and  interest  made  by  the 
Partnership  or  a  Qualified  Borrower  will 
be  allocate  pro  rata  among  all  Lenders. 
The  applicant  represents  that  the 
aggregate  capital  commitments  to  be 
pledged  will  be  at  least  three  times  the 
maximum  amoimt  of  the  credit  available 
under  the  Credit  Facility. 

5.  The  stated  maturity  date  for  the 
Credit  Facility  will  be  ^ptember  30, 
1998.  Until  that  time;xmterest  only  is 
payable  on  the  Facility  At  the  maturity 
date,  the  entire  unpaid  principal 
balance  of  the  Creffit  Facility  will  be 
due  and  payable,  unless  the  Credit 
Facility  is  extended.  The  Credit  Facility 
will  be  a  limited  recourse  obligation  of 
the  Partnership,  the  repayment  of  which 
is  seciued  primarily  by  the  assigmnent 
by  the  Partnership  of  a  security  interest 
in  both  the  Investors’  capital 
commitments  and  the  General  Partner’s 
right  to  make  capital  calls.  The  capital 
commitments  are  fully  recoiurse  to  all 
the  Investors  and  the  General  Partner. 
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The  General  Partner’s  right  to  make 
capital  calls  will  be  assigned  by  the 
Partnership  and  General  Partner  to 
Chase,  as  agent  under  the  Credit  Facility 
for  the  benefit  of  the  Lenders.  In  the 
event  of  default  under  the  Credit 
Facility,  the  agent  has  the  right  to 
unilaterally  make  capital  calls  on  the 
Investors  to  pay  their  imfunded  capital 
commitments,  and  will  apply  cash 
received  horn  such  capitd  calls  to  any 
outstanding  debt. 

6.  Under  the  Credit  Facility,  it  is 
contemplated  that  each  Investor  will 
execute  a  security  agreement  (the 
Seciuity  Agreement)  pursuant  to  which 
it  grants  to  Chase,  for  the  benefit  of  each  . 
Lender,  a  security  interest  and  a  lien  in 
its  Partnership  interest.  In  addition, 
each  Investor  will  covenant  with  Chase 
for  the  benefit  of  the  Lenders  that  such 
Investor  will  imconditionally  honor  any 
capital  call  made  by  Chase  in 
accordance  with  the  Subscription 
Agreement  up  to  the  unfunded  capital 
commitment  of  such  Investor. 

7.  The  trusts  which  hold  assets  of  the 
Plans  (the  Trusts)  own  limited 
partnership  interests  as  Limited  Partners 
in  the  Partnership.  Some  of  the  Lenders 
may  be  parties  in  interest  with  respect 
to  some  of  the  Plans  in  the  Trusts  by 
virtue  of  such  Lenders’  (or  their 
affiUates’)  provisions  of  fiduciary 
services  to  such  Plans  with  respect  to 
Trust  assets  other  than  the  Partnership 
interests.  CJiase  is  requesting  an 
exemption  to  permit  the  Trusts  to  enter 
into  die  Security  Agreements  under  the 
terms  and  conditions  described  herein. 
'The  Plans  and  the  other  Limited 
Partners  with  the  largest  interests  in  the 
Partnership  and  the  extent  of  their 
respective  capital  commitments  to  the 
Partnership  are  described  as  follows: 

(a)  Alcoa  Master  Trust.  The  Alcoa 
Master  Trust  holds  the  assets  of  13 
defined  benefit  plans  (the  Alcoa  Plans). 
The  total  number  of  participants  is 
approximately  33,000,  and  the 
approximate  fair  market  value  of  the 
total  assets  of  the  Alcoa  Plans  held  in 
the  Master  Trust  as  of  December  31, 

1995  is  $3.6  billion.  The  fiduciary  of  the 
Alcoa  Plans  generally  responsible  for 
investment  decisions  is  the  Benefit 
Investment  Committee,  which  is 
responsible  for  reviewing  and 
authorizing  the  investment  in  the 
Partnership  to  which  this  proposed 
exemption  relates.  The  Alcoa  Master 
Trust  has  made  a  capital  commitment  of 
$25  million  to  the  Partnership. 

(b)  Polaroid  Pension  Trust.  The 
Polaroid  Pension  Trust  holds  the  assets 
of  the  Polaroid  Pension  Plan,  a  defined 
benefit  plan  with  13,775  participants 
and  assets  of  approximately  $760 
million.  The  fiduciary  of  the  Polaroid 


Pension  Trust  responsible  for  reviewing 
and  authorizing  the  investment  in  the 
Partnership  to  which  this  proposed 
exemption  relates  is  Polaroid  Fund 
Manager.  The  PolaroiclPension  Trust 
has  undertaken  a  $25  million  capital 
commitment  to  the  Partnership. 

(c)  NYNEX  Master  Pension  Trust.  The 
NYNEX  Master  Pension  Trust  holds  the 
assets  of  the  NYNEX  Pension  Plan  and 
the  NYNEX  Management  Pension  Plan, 
both  defined  benefit  plans.  As  of 
December  31, 1994,  the  NYNEX  Pension 
Plan  had  97,498  participants  imd 
approximately  $6.6  billion  in  total 
assets.  The  NYNEX  Management 
Pension  Plan  had  49,880  participants 
and  approximately  $7  billion  in  assets 
as  of  Dwember  31, 1994.  The  fiduciary 
of  the  NYNEX  Master  Pension  Trust 
generally  responsible  for  investment 
decisions  is  Mr.  Frederick  V.  Salerno, 
(Chief  Financial  Officer/Business 
Development  of  NYNEX  Corporation). 
Mr.  Salerno  is  the  fiduciary  responsible 
for  reviewing  and  authorizing  the 
investment  in  the  Partnership  to  which 
this  proposed  exemption  relates.  The 
NYNEX  Master  Pension  Trust  has 
imdertaken  a  $25  million  capital 
commitment  to  the  Partnership. 

(d)  General  Motors.  General  Motors 
Corporation  has  established  the  Third 
Plaza  Trust  (the  TP  Trust)  of  which 
Mellon  Bank,  N.A.  is  the  trustee,  and 
the  Fourth  Plaza  Trust  (the  FP  Trust),  of 
which  Mellon  Bank,  N.A.  is  also  the 
trustee,  to  hold,  manage  and  invest 
funds  for  various  Plans  (the  GM  Plans). 
The  GM  Plans  are  as  follows: 

(1)  The  General  Motors  Hourly  Plan 
(the  GM  Hourly  Plan),  a  defined  benefit 
plan  with  609,669  participants  as  of 
September  30, 1995,  and  assets  with  a 
total  value  of  approximately  37.8  bilUon 
dollars  on  that  date.  Assets  of  the  GM 
Hourly  Plan  are  held  in  the  TP  Trust. 
Assets  of  the  Satmm  Individual 
Retirement  Plan  for  Represented  Team 
Members  (a  defined  benefit  plan  with 
7,138  participants, as  of  September  30, 
1995),  the  Saturn  Personal  Choices 
Retirement  Plan  for  Non-Represented 
Team  Members  (a  defined  benefit  plan 
with  1,977  participants  as  of  September 
30, 1995),  the  Employees’  Retirement 
Plan  for  GMAC  Mortgage  Corporation  (a 
defined  benefit  plan  with  3,106 
participants  as  of  December  31, 1995), 
the  National  Car  Rental  System  Inc. 
Hourly  Paid  Employees  Pension  Plan  (a 
defined  benefit  plan  with  3,106 
participants  as  of  December  31, 1994) 
and  the  National  Car  Rental  System  Inc. 
Salaried  Employees  Pension  Plan  (a 
defined  benefit  plan  with  1,439 
participan  ts  as  of  December  31, 1994) 
are  also  held  in  the  TP  Trust.  The  TP 


Trust  has  imdertaken  a  $75  million 
commitment  to  the  Partnership. 

(2)  The  General  Motors  Retirement 
Progrfun  for  Salaried  Employees  (the 
Salaried  Plan),  a  defined  benefit  pension 
plan  with  218,299  participants  as  of 
September  30, 1995,  and  assets  with  a 
total  value  of  approximately  21.7  billion 
dollars  as  of  that  date.  Assets  of  the  GM 
Salaried  Plan  are  held  in  the  FP  Trust. 
The  FP  Trust  has  undertaken  a  total 
capital  commitment  of  $75,000,000  to 
the  Partnership. 

The  fiduciary  responsible  for 
authorizing  and  overseeing  the  GM 
Plans’  investment  in  the  Partnership 
and,  subsequently,  for  monitoring  such 
investment,  is  the  General  Motors 
Investment  Management  Corporation 
(GMIMC).  GMIMC  is  a  separately 
incorporated,  wholly  owned  subsidiary 
of  General  Motors  Corporation. 

(e)  The  applicant  represents  that  as  of 
the  date  of  the  filing  of  its  application 
for  the  exemption  proposed  herein,  the 
only  Plans  which  are  Investors  are 
described  in  paragraphs  (a)  through  (d) 
above,  or  are  eligible  for  relief  under 
Prohibited  Transaction  Exemption  96- 
23  (PTE  96-23,  61  FR  15975,  April  10, 
1996),  the  class  exemption  for 
transactions  determined  by  in-house 
asset  managers.^  The  applicant 
represents  that  it  is  possible  that  one  or 
more  other  Plans  may  become  Investors 
at  some  time  in  the  future,  and  requests 
relief  for  any  such  Plan  under  the 
exemption  proposed  herein,  provided 
the  Plan  meets  the  standards  and 
conditions  set  forth  herein. 

8.  Investors  which  are  not  ERISA- 
covered  plans: 

(a)  California  State  Teachers 
Retirement  System,  which  has 
undertaken  a  total  capital  commitment 
of  $150,000,000; 

(b)  Commonwealth  of.Pennsylvania 
Public  School  Employees’  Retirement 
System,  which  has  undertaken  a  total 
capital  commitment  of  $150,000,000; 

(c)  New  York  State  Common 
Retirement  Fund,  which  has  undertaken 
a  total  capital  commitment  of 
$50,000,000; 

(d)  Public  Employees’  Retirement 
Association  of  Colorado,  which  has 
imdertaken  a  total  capital  conunitment 
of  $50,000,000;  and 

(e)  Lazard  Freres  Real  Estate  Investors, 
which  has  undertaken  a  total  capital 
commitment  of  $20,000,000. 

9.  Chase  represents  that  the 
Partnership  has  obtained  an  opinion  of 
counsel  that  the  Partnership  will 
constitute  a  “venture  capital  operating 


‘The  DejMrtment  expresses  no  opinion  herein 
with  respe^  to  the  applicability  of  PTE  96-23  to 
any  such  Plans. 
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company"  imder  the  Department’s  plan 
asset  regulations  [29  CFR  2510.3-101(c)l 
if  the  Partnership  is  operated  in 
accordance  with  the  Subscription 
Agreement  and  the  private  placement 
memor^mdum  distributed  in  connection 
with  the  private  placement  of  the 
limited  partnersMp  interests.’ 

10.  Chase  represents  that  the  Security 
Agreement  constitutes  a  form  of  credit 
security  which  is  customary  among 
financing  arrangements  for  real  estate 
limited  partnerships,  wherein  the 
financing  institutions  do  not  obtain 
security  interests  in  the  real  property 
assets  of  the  partnership.  Chase  also 
represents  that  the  obligatory  execution 
of  the  Sectirity  Agreement  by  the 
Investors  for  die  benefit  of  the  Lenders 
was  fully  disclosed  in  th6  Offering  as  a 
requisite  condition  of  investment  in  the 
Partnership  during  the  private 
placement  of  the  limited  partnership 
interests.  Chase  represents  that  the  only 
direct  relationship  between  any  of  the 
Investors  and  any  of  the  Lenders  is  the 
execution  of  the  Security  Agreements. 
All  other  aspects  of  the  transaction, 
including  the  negotiation  of  all  terms  of 
the  Facility,  are  exclusively  between  the 
Lenders  and  the  Partnership.  Chase 
represents  that  the  proposed  executions 
of  the  Security  Agreements  will  not 
affect  the  abilities  of  the  Trusts  to 
withdraw  fi:om  investment  and 
participation  in  the  Partnership.  The 
only  Plan  assets  to  be  affected  by  the 
proposed  transaction  are  each  Plan’s 
limited  partnership  interests  in  the 
Partnership  and  the  related  Plan 
obligations  as  Investors  to  respond  to 
drawdowns  up  to  the  total  amoimt  of 
each  Plan’s  capital  commitment  to  the 
Partnership. 

11.  Chase  represents  that  neither  it 
nor  any  Lender  acts  or  has  acted  in  any 
fiduciary  capacity  with  respect  to  any 
Trust’s  investment  in  the  Partnership 
and  that  Chase  is  independent  of  and 
unrelated  to  those  fiduciaries  (the  Trust 
Fiduciaries)  responsible  for  authorizing 
and  overseeing  the  Trusts’  investments 
in  the  Partnership.  Each  Trust  Fiduciary 
repfesents  independently  that  its 
authorization  of  Trust  investment  in  the 
Partnership  was  fiee  of  any  influence, 
authority  or  control  by  the  Lenders.  The 
Trust  Fiduciaries  represent  that  the 
Trust’s  investments  in  and  capital 
commitments  to  the  Partnership  were 
made  with  the  knowledge  that  each 
Investor  would  be  required 
subsequently  to  grant  a  security  interest 
in  the  Partnership  to  the  Lenders  and  to 


’The  Department  expresses  no  opinion  herein  as 
to  whether  the  Partnership  will  constitute  a  venture 
capital  operating  company  under  the  regulations  at 
29  CFR  2510.3-101. 


honor  drawdowns  made  on  behalf  of  the 
Lenders  without  recourse  to  any 
defenses  against  the  General  Partner. 
Each  Trust  Fiduciary  individually 
represents  that  it  is  independent  of  and 
unrelated  to  Chase  and  the  Lenders  and 
that  the  investment  by  the  Trust  for 
which  that  Trust  Fiduciary  is 
responsible  continues  to  constitute  a 
favorable  investment  for  the  Plans 
participating  in  that  Trust  and  that  the 
execution  of  the  Security  Agreement  is 
in  the  best  interests  and  protective  of 
the  participants  and  beneficiaries  of 
such  Plans. 

12.  In  summary,  the  applicants 
represent  that  the  proposed  transactions 
satisfy  the  criteria  of  section  408(a)  of 
the  Act  for  the  following  reasons:  (1) 

The  Plans’  investments  in  the 
Partnership  were  authorized  and  are 
overseen  by  the  Trust  Fiduciaries, 
which  are  independent  of  the  Lenders; 

(2)  None  of  the  Lenders  have  any 
influence,  authority  or  control  with 
respect  to  the  Plans’  investments  ih  the 
Partnership  or  the  Plans’  executions  of 
the  Security  Agreements;  and  (3)  The 
Trust  Fiduciaries  invested  in  the 
Partnership  on  behalf  of  the  Plans  with 
the  knowledge  that  the  Security 
Agreements  are  required  of  all  Limited 
Partners  investing  in  the  Partnership. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-firee  niimber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  fium  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  imder  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible. 


in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  aj^plication  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  24th  day  of 
Decemher,  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 

(FR  Doc.  96-33183  Filed  12-27-96;  8:45  am) 
HLUNQ  CODE  4510-29-P 


INTERNATIONAL  BOUNDARY  AND 
WATER  COMMISSION 

Notice  of  Public  Meeting 

AGENCY:  Border  Environment 
Cooperation  Commission  (BECC). 
SUMMARY:  This  notice  announces  the 
11th  public  meeting  of  the  BECC  Board 
of  Directors  on  Tuesday,  February  11, 
1997,  from  9:00  am-l:00  pm,  at  the 
Camino  Real  Hotel,  located  at  101  S.  El 
Paso  St.,  in  downtown  El  Paso,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  M.R. 
Ybarra,  Secretary,  United  States  Section, 
International  Boundary  and  Water 
Commission,  telephone:  (915)  534- 
6698;  or  Tracy  Williams,  Public 
Outreach  Coordinator,  Border 
Environment  Cooperation  Commission. 
P.O.  Box  221648,  El  Paso,  Texas  79913, 
telephone:  (011-52-16)  29-23-95;  fax: 
(011-52-16)  29-23-97;  e-mail: 
becc@cocef.interjuarez.com. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Section,  International  Boimdary  and 
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Water  Commission,  on  behalf  of  the 
Border  Environment  Cooperation 
Commission  (BECC),  cordially  invites 
the  pubUc  to  attend  the  11th  Public 
Meeting  of  the  Board  of  Directors  on 
Tuesday,  February  11, 1997,  from  9:00 
am-l:00  pm,  at  the  Camino  Real  Hotel, 
located  at  101  S.  El  Paso  St.,  in 
downtown  El  Paso,  Texas. 

Proposed  Agenda 

9:00  am — Opening  of  Public  Meeting 
— ^Approval  of  Minutes  (Action  Item) 
— Approval  of  Proposed  Agenda 
(Action  Item) 

Managers  Report 
— Status  of  Project  Certification 
Criteria 

Presentation  of  Project  Development 
Assistance  Program 
— Public  Comment 
— ^Board  Consideration  (Action  Item) 
Presentation  of  Policy  on  Build, 

Operate,  Transfer  Projects 
— ^Public  Comment 
— Board  Consideratign  (Action  Item) 
Presentation  on  the  Proposed 

Procediues  Regarding  Complaints 
— ^Public  Comment 
— Board  Consideration  (Action  Item) 

General  Comments 
1:00  pm — ^Adjourn 
Anyone- interested  in  submitting 
written  comments  to  the  Board  of 
Directors  on  any  agenda  item  should 
send  them  to  the  BECC  15  days  prior  to 
the  public  meeting.  Anyone  interested 
in  making  a  brief  statement  to  the  Board 
may  do  so  during  the  public  meeting. 

Dated:  December  23, 1996. 

M.R.  Ybarra, 

Secretary,  U.S.  IBWC. 

IFR  Doc.  96-33101  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4710-0»-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Community  Development  Revolving 
Loan  Program  for  Credit  Unions; 
Notice 

AGENCY:  National  Credit  Union 
Administration. 

ACTION:  Notice  of  application  period. 

SUMMARY:  The  National  Credit  Union 
Administration  (NCUA)  will  accept 
applications  for  participation  in  the 
Commimity  Development  Revolving 
Loan  Program  for  Credit  Unions 
throughout  calendar  year  1997,  subject 
to  availability  of  funds.  Application 
procedures  for  qualified  low-income 
credit  unions  are  set  forth  in  Part  705, 
NCUA  Rules  and  Regulations. 


ADDRESSES:  Applications  for 
participation  may  be  obtained  from  and 
should  be  submitted  to:  NCUA,  Office  of 
Community  Development  Credit 
Unions,  1775  Duke  Street,  Alexandria, 
VA  22314-3428. 

DATES:  Applications  may  be  submitted 
throughout  calendar  year  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Community  Development 
Credit  Unions  at  the  above  address  or 
telephone  (7031518-6610. 
SUPPLEMENTARY  INFORMATION:  Part  705  of 
the  NCUA  Rules  and  Regulations 
implements  the  Community 
Development  Revolving  Loan  Program 
for  Credit  Unions.  The  purpose  of  the 
Program  is  to  assist  officially  designated 
“low-income”  credit  unions  in 
providing  basic  financial  services  to 
residents  in  their  conummities  which 
result  in  increased  income,  ownership 
and  employment.  The  Progreun  makes 
available  low  interest  loans  and  deposits 
in  amoimts  up  to  $300,000  to  qualified 
participating  “low-income”  credit 
unions.  Program  participation  is  limited 
to  existing  credit  unions  with  an  official 
“low-income”  designation. 

This  notice  is  published  pmsuant  to 
Part  705.9  of  the  NCUA  Rules  and 
Regulations  which  states  that  NCUA 
will  provide  notice  in  the  Federal 
Register  when  funds  in  the  program  are 
available. 

By  the  National  Credit  Union 
Administration  Board  on  December  19, 1996. 
Becky  Baker, 

Secretary,  NCUA  Board. 

(FR  Doc.  96-33044  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  7635-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  National  Endowment  for 
the  Arts,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  conducts  a  preclearance 
consultation  program  to  provide  the 
general  public  and  Federal  agencies 
with  an  opporttmity  to  comment  on 
proposed  and/or  continuing  collections 
of  information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 


imderstood,  and  the  impact  of  collect 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
National  Endowment  for  the  Arts  is 
soliciting  comments  concerning  the 
proposed  information  collection  of: 
Blanket  Justification  for  NEA  Funding 
Application  Guidelines  FY  1998-FY 
2001.  A  copy  of  the  current  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
February  289, 1997.  The  National 
Endowment  for  the  Arts  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  Minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  A.B.  Spellman,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W.,  Room  516, 
Washington,  DC  20506-0001,  telephone 
(202)  682-5421  (this  is  not  a  toll-free 
number),  fax  (202)  682-5049. 

Murray  Welsh, 

Director,  Administrative  Services. 

(FR  Doc.  96-33055  Filed  12-27-96;  8:45  am] 
BILLING  CODE  7536-01-M 


NATIONAL  SCIENCE  FOUNDATION  * 

Submission  for  0MB  Review: 

Comment  Request 

Title  of  Proposed  Collection:  National 
Survey  of  Recent  College  Graduates 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Science  Foimdation  (NSF)  will 
publish  periodic  summaries  of  proposed 
projects.  Such  a  notice  was  published  at 
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Federal  Register  51723.  No  comments 
were  received. 

The  materials  are  now  being  sent  to 
0MB  for  review.  Send  any  written 
comments  to  Desk  Officer,  C^4B,  3145- 
0177,  OIRA,  OPMB,  Washington,  DC 
20503.  Comments  should  be  received  by 
February  8, 1997. 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project 

The  National  Survey  of  Recent 
College  Graduates  (NSRCG),  formerly 
called  the  New  Entrants  Survey,  has 
been  conducted  biennially  since  1974. 
For  the  1997  cycle,  bachelor’s  and 
master’s  degree  recipients  in  science 
and  engineering  firom  the  academic 
years  1994-95  and  1995-96  will  be 
surveyed.  The  purpose  of  the  study  is  to 
provide  national  estimates  describing 
the  relationship  between  education  and 
employment  for  new  science  and 
engineering  graduates.  The  study  is  one 
of  three  components  of  the  Scientists 
and  Engineers  Statistical  Data  System 
(SESTAT),  formerly  called  the  Scientific 
and  Technical  Personnel  Data  System 
(STPDS).  In  1997,  the  NSRCG  survey 
effort  will  also  include  a  Follow-up 
panel  survey  of  graduates  that  received 
their  degrees  between  1991  and  1994, 
inclusive.  The  purpose  of  the  Follow-up 
panel  survey  is  to  create  a  historical 
data  set  on  the  same  individual 
permitting  longitudinal  analysis. 

The  National  Science  Foundation  Act 
of  1950,  as  subsequently  amended, 
includes  a  statutory  charge  to  “.  .  . 
provide  a  central  clearin^ouse  for  the 
collection,  interpretation,  and  analysis 
of  data  on  scientific  and  engineering 
resources,  and  to  provide  a  source  of^ 
information  for  policy  formulation  by 
other  agencies  of  the  Federal 
Government.”  The  National  Survey  of 
Recent  College  Graduates  is  designed  to 
comply  with  these  mandates  by 
providing  information  on  the  supply 
and  utilization  of  newly  qualified 
scientists  and  engineers.  Collected  data 
will  be  used  to  produce  estimates  of  the 
characteristics  of  new  graduates 
entering  the  science  and  engineering 


labor  force.  They  will  also  provide 
necessary  input  into  the  SESTAT  labor 
force  model,  which  produces  national 
estimates  of  the  size  and  characteristics 
of  the  country’s  science  and  engineering 
population.  'The  Foimdadon  uses  this 
information  to  prepare  congressionally 
mandated  reports  such  as  Women  and 
Minorities  in  Science  and  Engineering 
and  Science  and  Engineering  Indicators. 
A  public  release  file  of  collected  data, 
designed  to  protect  respondent 
confidentiality,  will  be  made  available 
to  researchers  on  CD-ROM  and  on  the 
World  Wide  Web. 

To  conduct  the  study,  lists  of  1994- 
95  and  1995-96  science  and  engineering 
bachelor’s  and  master’s  degree 
recipients  will  be  collected  from  a 
nationally  representative  sample  of  275 
institutions  awarding  such  degrees.  The 
United  States  Department  of  Education’s 
Family  Policy  Compliance  Office  has 
reviewed  the  study’s  goals  and 
procedures  and  concluded  that 
postsecondary  institutions  may  provide 
these  lists  without  violating  the  Family 
Education  Rights  and  Privacy  Act  of 
1976  (FERPA).  From  the  collected  lists, 
a  sample  of  approximately  13,500 
graduates  will  be  selected  for  the 
NSRCG  and  14,000  graduates  will  be 
selected  for  the  Follow-up  panel  survey. 
The  sample  design  includes 
oversampling  of  minority  graduates  and 
varying  sampling  rates  to  represent 
specific  fields  of  science  and 
engineering.  Sample  members  will  be 
requested  to  complete  a  30  minute 
interview  conducted  by  telephone  and/ 
or  mail.  The  survey  will  be  collected  in 
conformance  with  the  Privacy  Act  of 
1974.  Each  graduate’s  participation  will 
be  entirely  voluntary.  NSF  will  insure 
that  all  information  collected  will  be 
kept  strictly  confidential  emd  will  be 
used  only  for  research  or  statistical 
purposes,  analyzing  data,  and  preparing 
scientific  reports  and  articles. 

The  graduate  sample  size  for  the 
NSRCG  for  two  academic  years  covered 
by  this  survey  cycle  (1994-95  and  1995- 
96)  is  estimated  to  be  13,500.  An 
unweighted  graduate  response  rate  of  85 
percent  is  anticipated  (86  percent  was 
obtained  on  the  previous  cycle).  The 
graduate  sample  size  for  the  Follow-up 
panel  survey  is  estimated  to  be  14,000. 
An  imweighted  graduate  response  rate 
of  95  percent  is  anticipated  for  the 
Follow-up  panel  sxirvey.  The  amount  of 
time  required  to  complete  the 
questionnaire  is  estimated  to  be  30 
minutes  for  both  the  NSRCG  and  the 
Follow-up  panel  survey. 


Dated:  December  23, 1996. 

Herman  G.  Fleming, 

NSF  Clearance  Officer. 

[FR  Doc.  96-33042  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  7565-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  1C— 22414;  812—10448] 

PIMCO  Advisors  Funds,  et  al.;  Notice 
of  Application 

December  20, 1996. 

AGENCY:  Secluities  and  Exchange 
Commission  (“SEC”). 

ACTION:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  “Act”). 

APPLICANTS:  PIMCO  Advisors  Fimds 
(“PAF”),  Cash  Accumulation  Trust 
(“CAT”),  PIMCO  Funds,  and  PIMCO 
Funds:  Equity  Advisors  Series 
(“PFEAS”)  (collectively,  the  “Funds”), 
PIMCO  Advisors  L.P.  (“PALP”). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  for  an 
exemption  from  sections  13(a)(2), 
13(a)(3),  17(a)(1),  18(f)(1),  22(f)  and  22(g) 
of  the  Act  and  rule  2a-7  thereunder  and 
pursuant  to  section  17(d)  of  the  Act  and 
rule  17d-l  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  amend  a  prior  order 
(the  “Order”)  ^  that  permitted  certain 
entities  to  enter  into  deferred  fee 
arrangements  with  certain  of  their 
trustees.  The  requested  order  would 
extend  the  relief  granted  in  the  Order  to 
PALP,  PIMCO,  Funds,  PFEAS  and  other 
open-end  investment  companies  in  the 
same  “group  of  investment  companies” 
as  the  Fimds,  as  that  term  is  defined 
under  Rule  lla-3  under  the  Act,  or  any 
other  registered  open-end  investment 
company  for  which  PALP,  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  PALP,  serves  as 
investment  adviser.^ 

FILING  DATE:  The  application  was  filed 
on  November  27, 1996  and  amended  on 
December  19, 1996. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC’s 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 


*  Thompson  Fund  Group,  Investment  Company 
Release  Nos.  18894  (Aug.  14, 1992)  (notice)  and 
18939  (Sept.  9. 1992)  (order). 

2  All  currently  existing  investment  companies 
that  currently  intend  to  rely  on  the  amended  order 
are  named  as  applicants  herein. 
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received  by  the  SEC  by  5:30  p.m.  on 
January  14, 1997,  and  should  be 
accompanied  by  proof  of  service  on  the  . 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer’s  interest,  the  reason  for  the 
request,  and  the  issues  contested. 

Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC’s  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicants,  do  Newton  B.  Schott,  Jr., 
PIMCO  Advisors  L.P.  2187  Atlantic 
Street,  Stamford,  CT  06902. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Attorney,  at 
(202)  942-0641,  or  Mercer  E.  BuUard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC’s 
Public  Reference  Branch. 

Applicants’  Representation 

1.  PAF,  CAT,  PIMCO  Funds  and 
PFEAS  are  registered  as  open-end 
management  series  investment 
companies  and  organized  as 
Massachusetts  business  trust  cmrently 
consisting  of  16, 1, 19  and  14  separate 
investment  portfolios,  respectively. 

2.  PALP  is  organized  as  a  Delaware 
limited  partnership  and  is  registered  as 
an  investment  adviser  imder  the 
Investment  Advisers  Act  of  1940  (the 
“Advisers  Act’’).  PALP  serves  as 
investment  adviser  to  PAF,  CAT  and 
PFEAS.  'The  general  partner  of  PALP  is 
Pimco  Partners  G.P.,  a  general 
partnership  between  an  indirect  wholly 
owned  subsidiary  of  Pacific  Mutual  Life 
Insiuunce  Company  and  PIMCO 
Partners,  LLC,  a  liiffited  liability 
company  controlled  by  the  managing 
directors  of  Pacific  Investment 
Management  Company  (“PIMCO’’). 
PIMCO,  an  affiliate  and  subsidiary 
partnership  of  PALP,  is  registered  as  an 
investment  adviser  under  the  Advisers 
Act  and  serves  as  investment  adviser  to 
PIMCO  Funds. 

3.  On  September  9, 1992,  the  SEC 
issued  the  Order  pursuant  to  section 
6(c)  exempting  Thomson  Fimd  Group 
(“TTG’’)  (predecessor  of  PAF),  CAT,  and 
Thomson  Advisory  Group  L.P.  (“TAG”) 
(predecessor  of  PALP)  and  any 
registered  investment  companies  for 
which  TAG  subsequently  serves  as 
adviser  from  the  provisions  sections 
13(a)(2),  17(a)(1),  18(f)(1),  22(f)  and  22(g) 
and  rule  2a-7  and,  with  respect  to  the 


'Thomson  U.S.  Government  Fimd  only 
(predecessor  of  PAF  U.S.  Government 
Fimd),  from  Section  13(a)(3),  and  under 
section  17(d)  and  rule  17d-l  to  permit 
TFG  and  CAT  to  offer  deferred 
compensation  arrangements  to  their 
trustees  who  are  not  “interested 
persons”  within  the  meaning  of  section 
2(a)(19)  of  the  Act. 

4.  In  November  1994,  the  investment 
advisory  businesses  of  TAG  and  its 
affiliates  were  consolidated  with  the 
investment  advisory  businesses  of 
Pacific  Financial  Asset  Management 
Corporation  (“PFAMCo”),  then  a  wholly 
owned  subsidiary  of  Pacific  Mutual, 
which  included  the  investment  advisory 
businesses  of  PIMCO  (the 
“Consolidation”).  'The  Consolidation 
involved  the  transfer  of  the  investment 
advisory  operations  of  PFAMCo  and  its 
subsidiaries  to  TAG  in  retiun  for  units 
of  limited  partnership  interest  of  TAG 
and  the  substitution  of  PIMCO  Partners 
G.P.  for  the  former  general  partner  of 
TAG.  TAG  as  a  legal  entity  survived  the 
Consolidation  and  was  subsequently 
renamed  PIMCO  Advisors  L.P. 

(“PALP”). 

5.  In  order  to  ensure  that  PALP, 

PIMCO  Funds,  PFEAS  and  all  funds 
advised  by  PALP,  of  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  PALP  may  rely  on 
the  Order,  applicants  request  that  the 
Order  be  amended  to  make  the  relief 
available  not  only  to  investment 
companies  advised  by  PALP,  but  edso  to 
any  open-end  investment  company  in 
the  same  “group  of  investment 
companies”  as  the  Fimds,  within  the 
meaning  of  Rule  lla-3  xmder  the  Act 
and  any  other  open-end  investment 
company  for  which  PALP,  or  any  entity 
controlling,  controlled  by,  or  under 
common  control  with  PALP,  serves  as 
investment  adviser.  'The  immediate 
effect  of  the  amendment  would  be  to 
render  the  relief  granted  in  the  Order 
available  to  PIMCO  Funds,  should  its 
trustees  elect  to  participate  in  the 
deferred  compensation  plan, 

Applicants  Legal  Analysis 

1.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  a  person, 
transaction  or  class  of  transactions  from 
any  provision  of  the  Act  or  any  rule 
thereunder,  if  and  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  Jiolicy 
and  provisions  of  the  Act. 

2.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  prohibit  an  affiliated 
person  of  an  investment  compemy, 
acting  as  principal,  from  participating  in 
or  effecting  any  transaction  in 


connection  with  any  joint  enterprises  or 
joint  arrangement  in  which  the 
investment  company  participates.  Rule 
17d-l  permits  the  SEC  to  approve  a 
proposed  joint  transaction.  In 
determining  whether  to  approve  a 
transaction,  the  SEC  is  to  consider 
whether  the  proposed  transaction  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  of  the 
investment  companies  is  on  a  basis 
difierent  from  or  less  advantageous  than 
that  of  the  other  participants. 

3.  Applicants  confirm  the  arguments 
made  in  the  original  application  imder 
the  Order  and  confirm  that  the  terms  of 
applicants’  request  for  em  amended 
order  are  consistent  with  the  provisions, 
policies  and  purposes  of  the  Act,  that 
the  requested  exemption  are  necessary 
or  appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors,  and  that  each  Fimd’s 
participation  in  the  proposed 
arrangements  is  on  a  basis  no  different 
from  or  less  advantageous  than  that  of 
any  other  participant. 

Applicants’  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  With  respect  to  the  requested  relief 
from  rule  2a-7,  any  money  market  series 
of  a  Fund  that  values  its  assets  using  the 
amortized  cost  method  or  the  penny 
roimding  method  will  buy  and  hold  the 
Underlying  Securities  that  determine 
the  performance  of  Deferred  Fee 
Accounts  to  achieve  an  exact  match 
between  such  series’  liability  to  pay 
deferred  fees  and  the  assets  that  ofiset 
that  liability.® 

2.  If  a  fund  purchases  Underlying 
Secvuities  issued  by  an  affiliated  Fund, 
the  Fund  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
shareholders  of  such  affiliated  Fund. 

3.  Any  Fimd  that  enters  into  a 
deferred  fee  arrangement  will  comply 
with  all  of  the  terms  of  the  Order. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-33057  Filed  12-27-96;  8:45  am] 
BILUNO  CODE  801(M)1-M 


3  The  terms  Underlying  Securities  and  Deferred 
Fee  Arrangement  have  the  same  meaning  as  under 
the  Order. 
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Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Rule  117 
(Circuit  Breakers) 

December  20, 1996. 

Pxirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  December  16, 1996, 
the  American  Stoclc  Exchange,  Inc. 
(“Amex”  or  “Exchange”)  filed  with  the 
Securities  and  Exchange  Commission 
(“Commission”)  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Amex.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  chemge 
from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend 
Exchange  Rule  117  to  increase  circuit 
breaker  parameters.  The  Exchange 
proposes  to  implement  the  revised 
parameters.  The  Exchange  proposes  to 
implement  the  revised  parameters  on  a 
one-year  pilot  basis. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Amex,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  the  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  in  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regtilatory  Organization’s 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

In  conjimction  with  other  major 
exchanges,  the  Amex  filed  a  proposal 
(SR-Amex-88-24  and  88-31)  in  October 
1988  to  implement  trading  halts  dining 
significant  market  declines  (generally 
referred  to  as  “circuit  breakers”). 
Exchange  circuit  breaker  procedures 


under  Amex  Rule  117  have  been 
extended  most  recently  by  the 
Commission  until  April  30, 1997.^ 

Amex  Rule  117,  as  amended  ^  provides 
for  temporary  halts  in  the  trading  of  all 
stocks,  stock  options  and  index  options 
on  the  Exchange  for  one-half  hour  if  the 
Dow  Jones  Industrial  Average  ^  (“DJIA”) 
declines  250  points  or  more  form  the 
previous  day’s  closing  value  and  for  one 
hour  if  the  DJIA  declines  400  points 
from  the  previous  close.  The  ^change 
proposes  to  amend  Rule  117  to  increase 
the  parameters  that  would  trigger  the  30 
minute  and  one  hour  halt  in  trading  to 
350  points  and  550  points,  respectively. 
The  Exchange  believes  these  parameters 
constitute  significant  market  declines, 
and  represent  appropriate  levels  at 
which  to  halt  trading.  The  Amex 
proposes  that  these  changes  be 
implemented  on  a  one-year  pilot  basis. 

The  adoption  of  amendments  to 
Exchange  Rule  117  would  be  contingent 
upon  the  adoption  of  amended  rules  or 
procedures  substantively  identical  to 
Rule  117  by: 

(1)  All  United  States  stock  exchanges 
and  the  National  Association  of 
Securities  Dealers,  Inc.  with  respect  to 
the  trading  of  stocks,  stock  options  and 
stock  index  options;  and, 

(2)  All  United  States  futures 
exchemges  with  respect  to  the  trading  of 
stock  index  futures  and  options  on  such 
futures. 

The  Exchemge  believes  that  a  trading 
halt  requirement  at  appropriate  levels 
across  all  markets  will  promote  stability 
and  investor  confidence  during  periods 
of  significant  stress  by  providing  market 
participants  with  a  reasonable 
opportunity  to  become  aware  of  and 
respond  to  significant  price  movements, 
thereby  facilitating  in  an  orderly  manner 
the  maintenance  of  an  equilibrium 
between  buying  and  selling  interest. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
in  peirticular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest. 


>  See  Securities  Exchange  Act  Release  No.  37890 
(October  29, 1996),  61  FR  56983  (November  5, 
1996). 

^  See  Securities  Exchange  Act  Release  No.  37460 
(July  19, 1996),  61  FR  39169  (July  26, 1996). 

*  “Dow  Jones  Industrial  Average”  is  a  service 
mark  of  Dow  Jones  &  Company,  Inc. 


B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the . 

Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
pubUcation  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wit^eld  fi-om  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Amex.  All  submissions  should  refer  to 
File  No.  SR-Amex-96— 49  and  should  be 
submitted  by  January  21, 1997. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


*  17  CFR  200.30-3(a)(12). 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  9&-33060  Filed  12-27-96;  8:45  am] 
eaxmo  coot  aoia-oi-M 

[Release  No.  34-38069;  File  No.  SR-NASb- 

96-441 

Self'Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  National  Association 
of  Securities  Dealers,  Inc.  Extending 
the  Pilot  Injunctive  Relief  for  an 
Additional  Year 

December  20, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  notice  is  hereby  given  that  on 
December  9, 1996,  NASD  Regulation, 
Inc.,  (“NASD  Regulation”)  filed  with  the 
Securities  and  Exchange  Commission 
(“SEC”  or  “Commission”)  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  m,  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
December  17, 1996,  NASD  Regulation 
submitted  an  amendment  (“Amendment 
No.  1”)  to  the  proposed  rule  change.^ 

On  December  18, 1996,  NASD 
Regulation  submitted  a  second 
amendment  (“Amendment  No.  2”)  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Seif-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  herewith  filing  a 
proposed  rule  change  to  extend  for  one 
year  the  pilot  injimctive  relief  rule.  Rule 
10335  (formerly  Section  47)  of  the  Code 
of  Arbitration  Procedure  (“Code”). 

n.  Self-Regulatory  Organization’s 
Statement  of  the  ^rpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 

>  15  U.S.C.  §  788(b)(1). 

^  Letter  from  Alden  S.  Adkins.  Vice  President  and 
General  Counsel,  NASD  Regulation,  Inc.,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  SEC,  dated  December  13, 

1996  (indicating  frnal  action  on  the  proposed  rule 
change  by  the  NASD  Board  of  Governors). 

^  Letter  from  Alden  S.  Adkins,  Vice  President  and 
General  Counsel,  NASD  Regulation,  Inc.,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation,  SEC,  dated  December  17, 
1996  (amending  filing  to:  (1)  set  forth  the  language 
of  Rule  10335;  (2)  amend  paragraph  (i)  of  the  Rule 
to  show  the  effective  date  of  the  Rule;  (3)  request 
accelerated  approval  of  the  proposed  rule  change). 


statements  may  be  examined  at  the 
places  specified  in  Item  m  below.  NASD 
Regulation  has  prepared  summaries,  set 
foi^  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A .  Self-Regulatory  Organization ’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NASD  Regulation’s  injimctive  relief 
rule.  Rule  10335  of  the  Code,  provides 
a  procedure  for  obtaining  injunctive 
relief  in  arbitration  and  for  expediting 
proceedings  for  injunctive  relief  in 
intra-industry  disputes.  Rule  10335  took 
effect  on  January  3, 1996,  for  a  one-year 
pilot  period.  In  its  filing  with  the 
Commission,  the  NASD  stated  that  at 
the  end  of  the  one-year  pilot  program  it 
would  evaluate  the  efficacy  of  the  Rule 
to  determine  if  the  Rule  should  be  made 
permanent,  the  pilot  should  be 
extended,  or  the  Rule  should  be 
permitted  to  terminate  by  its  terms. 

Between  January  3  and' December  5, 
1996,  237  cases  were  filed  with  the 
NASD  seeking  injunctive  relief  under 
Rule  10335.  All  of  the  cases  under  Rule 
10335  involved  disputes  between 
member  firms  and  dieir  former 
registered  representative  employees 
(often  referr^  to  as  “raiding”  cases).  Of 
those,  147  settled,  21  were  withdrawn, 
and  56  are  pending.  The  remaining 
cases  were  either  not  eligible  for 
resolution  in  the  NASD’s  forum  (2), 
closed  after  a  hearing  (6) ,  inactive  (4), 
or  could  not  be  processed  because  of 
deficiencies  in  me  claim  that  were  not 
corrected  (1).  The  details  concerning 
cases  filed  up  to  September  19, 1996, 
and  the  comments  solicited  by  NASD 
Regulation  firom  some  users  of  the 
procedures,  are  set  forth  in  a  report  from 
NASD  Regulation  to  the  Commission 
submitted  on  October  11, 1996. 
Additional  comments  were  received 
after  October  11, 1996.  The  report  and 
additional  comments  may  be  examined 
at  the  places  spiecified  in  Item  III  below. 

On  the  basis  of  NASD  Regulation’s 
experience  and  the  comments  of  the 
participants,  NASD  Regulation  believes 
that  the  procedures  set  forth  in  Rule 
10335  represent  a  significant 
improvement  to  the  procedures  for 
resolving  intra-industry  disputes; 
however,  NASD  Regulation  also 
believes  that  additional  experience  with 
the  Rule  is  necessary  to  evaluate 
adequately  how  the  Rule  could  be 
improved  to  meet  the  needs  of  the 
participants  more  effectively. 

Accordingly,  NASD  Regulation  is 
proposing  to  extend  the  injunctive  relief 
Rule  as  a  pilot  program  for  another  year. 
During  the  next  year  NASD  Regulation 
will  review  the  comments  solicited,  will 


solicit  additional  comments  in  a  Notice 
to  Members,  and  will  develop 
modifications  or  interpretations  of  the 
Rule  in  response  thereto. 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act  '*  in  that  extending  the 
efiectiveness  of  the  injunctive  relief 
procedures  will  serve  the  public  interest 
by  enhancing  the  satisfaction  with  the 
arbitration  process  afforded  by 
expeditious  resolution  of  certain 
disputes. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

NASD  Regulation  did  not  solicit 
comments  with  respect  to  extending  the 
pilot  program.  Instead,  comments  have  . 
been  solicited  in  order  to  aid  NASD 
Regulation  in  developing  changes  to  the 
Rule  in  anticipation  of  seeking 
permanent  adoption.  Those  comments 
are  contained  in  Exhibits  2  and  3  to  the 
filing.  Accordingly,  NASD  Regulation 
will  address  these  comments,  and  any 
additional  comments  that  may  be 
received,  in  connection  with  any  rule 
filing  seeking  to  make  the  Rule  a 
permanent  addition  to  the  Code. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ffiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room  Copies  of  such  filing  will  also  be 

*  15  U.S.C.  S  780-3. 
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Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-33058  Filed  12-27-96;  8:45  am] 
BILLING  CODE  801(M>1-M 

[Release  No.  34-38070;  File  No.  SR-OCC- 
96-19] 

Self-Regulatory  Organizations;  The 
Options  Clearing  Corporation;  Notice 
of  Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Expiration  Time  and 
Assignment  Processing  Procedures 
for  Certain  Flexibly  Structured  Foreign 
Currency  Options 

December  20, 1996. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),^  notice  is  hereby  given  that  on 
December  17, 1996,  The  Options 
Clearing  Corporation  (“OCG”)  filed  with 
the  Securities  and  Exchange 
Commission  (“Commission”)  the 
proposed  rule  change  (File  No.  SR- 
OCC-96-19)  as  descried  in  Items  I,  II, 
and  III  below,  which  items  have  been 
prepared  primarily  by  OCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  change  the  e^^iration  time 
and  assignment  processing  procedmes 
for  certain  flexibly  structured  foreign 
currency  options. 

n.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 

OCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  OCC 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  helow,  of  the 
most  significant  aspects  of  such 
statements.^ 
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flexibly  structured  foreign  currency 
options,  including  certain  flexibly 
structured  cross-rate  foreign  currency 
options.  Specifically,  flexibly  structured 
foreign  currency  options  and  flexibly 
structured  cross-rate  foreign  currency 
option  (collectively  referred  to  as 
“flexibly  structured  FCOs”)  Usted  for 
trading  after  January  14, 1997,  and 
expiring  on  or  after  April  1 , 1997,  will 
expire  at  10:15  a.m.  Eastern  Time  (“ET”) 
instead  of  11:59  p.m.  ET.  Fmlhermore, 
OCC  propose  that  all  flexibly  structured 
FCOs  will  be  subject  to  pro  rata 
assignment. 

The  Philadelphia  Stock  Exchange 
(“PHLX”)  presently  trades  two  types  of 
flexibly  structured  FCO  contracts.  They 
are  (1)  flexibly  structured  FCOs  for 
which  market  participants  do  not 
specify  an  expiration  date  (“standard 
flex  FCOs”)  which  expire  oh  standard 
mid-month  and  end-of-month 
expiration  dates  at  11:59  p.m.  ET 
(expiration  time  is  consistent  with 
standard  foreign  currency  option);  and 
(2)  custom  dated  flexibly  structured 
FCOs  (“custom  dated  flex  FCOs”)  for 
which  market  participants  specify  the 
expiration  date  and  whidi  expire  at 
10:15  a.m.  ET  on  that  expiration  date. 
Exercise  notices  regarding  standard  flex 
FCOs  are  subject  to  random  assignment 
processing  while  pro  rata  assignment 
processing  is  applied  to  exercise  notices 
receding  custom  dated  flex  FCOs. 

PHLX  has  requested  that  OCC  modify 
its  rules  to  provide  that  the  expiration 
time  for  bofli  types  of  flexibly  structured 
FCOs  be  10:15  a.m.  ET  on  their 
expiration  date,  and  that  exercises  in 
respect  thereof  be  assigned  piusuant  to 
OCC’s  pro-rata  procedures.^  PHLX  also 
has  requested  that  this  change  be 
efiective  for  any  standard  flex  FCOs 
listed  for  trading  after  January  14, 1997, 
with  an  expiration  on  or  after  April  1, 
1997.  Accprdingly,  any  standard  flex 
FCO  contract  estabUshed  on  or  before 
January  14, 1997,  will  expire  at  11:59 
p.m.  ET  and  be  subject  to  a  random 
assignment  process.  Currently,  there  is 
open  interest  in  standard  flex  FCO 
contracts  expiring  mid-month  and  end- 
of-month  for  the  months  of  March, 
April,  July,  September,  and  October 
1997.'*  Since  existing  standard  flex 


available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-N-NASD-96-44,  and  should  be 
submitted  by  January  21, 1997. 

rV.  The  Commission’s  Findings  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change  of 
NASD  Regulation,  and  concludes  that 
the  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and  particularly  with 
Section  15A(b)(6]  of  the  Act. 

Rule  10335  is  intended  to  provide  a 
pilot  system  within  the  NASD 
arbitration  forum  to  process  requests  for 
temporary  injunctive  relief.  The  Rule  is 
intended  principally  to  facilitate  the 
disposition  of  employment  disputes  and 
related  disputes  concerning  whether 
registered  representatives  who  move  to 
other  firms  may  transfer  their  accoimts 
to  their  new  firms.  The  Commission 
finds  that  it  is  appropriate  to  extend  the 
pilot  for  one  year.  During  that  time,  the 
Commission  and  NASD  Regulation  will 
he  able  to  evaluate  the  success  of  the 
Rule,  to  solicit  additional  comments,  to 
develop  modifications  or  interpretations 
of  the  Rule  in  response  to  these 
comments,  and  to  determine  whether  to 
extend  the  pilot  further  or  to  make  the 
Rule  permanent. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission 
believes  that  it  is  appropriate  to  approve 
the  proposed  rule  change  on  an 
accelerated  basis  so  that  members  cem 
continue  to  have  the  benefit  of 
injunctive  reUef  in  arbitration  without 
interruption.  The  Rule  was  previously 
available  through  the  pilot,  and  the 
Commission  is  extending  the  pilot  only 
for  one  year.  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
15A  of  the  Act. 

It  is  therefore  ordered,  pmrsuant  to 
Section  19(b)(2)  of  the  Act,  that  File  No. 
SR-NASD-93-44,  as  amended,  be,  emd 
hereby  is,  approved  on  a  one-year  pilot 
basis,  effective  January  3, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

» 17  CFR  200.30-3(a){12). 


(A)  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  change 
the  expiration  time  and  assignment 
processing  procedures  for  certain 

» 15  U.S.C.  78s(b)(l). 

2  The  Commission  has  modiHed  the  text  of  the 
summaries  submitted  by  OCC. 


*The  Commission  has  already  approved  a 
proposed  rule  change  by  PHLX  regarding  the 
expiration  time  and  assignment  procedures  for 
flexibly  structured  FCOs.  Securities  Exchange  Act 
Release  No.  37718  (September  24, 1996],  61  FR 
51479  (File  No.  SR-PHLX-96-13i  (order  approving 
a  proposed  rule  change  concerning  the  trading 
hours  and  expiration  times  for  customized  foreign 
currency  options). 

*  Notwithstanding  the  above.  PHLX  has  indicated 
that  it  may  ask  holders  of  existing  series  to  direct 
OCC  to  adjust  the  expiration  time  so  that  such 

Continued 
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FCOs  will  be  exempt  bom  the  new 
proposed  procedures,  OCC  may  be 
required  to  run  two  separate  processing 
cycles,  one  in  the  morning  and  one  in 
the  evening.  OCX  has  represented  to  the 
Coihmission  that  running  two  separate 
processing  cycles  will  not  adversely 
affect  CKX.  Additionally,  CXC  believes 
that  the  change  in  assignment 
processing  is  merely  a  change  in  CXC’s 
procedures  and  does  not  affect  the 
methodologies  of  either  the  random  or 
pro  rata  assignment  process. 

CXX  is  proposing  to  amend  certain 
definitions  in  its  by-laws  to 
acconunodate  PHlJC’s  request.^  The 
proposed  changes  to  Section  1  of 
Articles  I,  XV,  and  XX  of  the  by-laws 
should  more  accurately  define  the 
distinction  between  standard  foreign 
currency  options  and  flexibly  structiued 
foreign  currency  options  with  respect  to 
expiration  dates  and  times  and  should 
clarify  that,  but  for  flexibly  structured 
FCX)s  established  on  or  before  January 
14, 1997,  all  flexibly  structured  FCOs, 
whether  standard  flex  FCOs  or  custom 
dated  flex  FCOs,  will  expire  at  10:15 
a.m.  on  the  expiration  date  and  be  « 
subject  to  a  pro  rata  assignment  process. 
In  addition.  Section  l.E(4)(iii)  is  being 
added  to  Articles  XV  and  XX  of  OCC’s 
by-laws  as  a  transitional  rule  td  govern 
the  expiration  time  and  assignment 
process  to  be  used  for  existing  standard 
flex  FCO  contracts  and  to  exempt  such 
standard  flex  FCO  contracts  from  the 
proposed  rule  change.  OCC  believes  that 
these  proposed  changes  will  create 
uniformity  in  the  expiration  time  and 
assignment  processing  procedme  for  all 
flexibly  structiured  FCOs. 

OCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act® 
because  it  is  designed  to  promote  the 
prompt  and  accmate  clearance  and 
settlement  of  securities  transactions. 

(B)  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

OCC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 


contracts  will  expire  at  10:15  a.m.  ET  with  pro  rata 
assignment  If  the  holders  and  the  writers  direct 
OCC  to  make  these  adjustments,  OCC  will  act 
accordingly  provided  that  OCC  receives  the  proper 
authoruations  from  all  parties  involved. 

’The  specific  changes  to  OCC’s  by-laws  are  set 
forth  in  OCC’s  proposed  rule  change,  which  is 
unavailable  for  review  through  OCC  and  the 
Commission’s  Public  Reference  Room. 

•15  U.S.C.  78q-l(bK3)(F). 


(C)  Self-Regulatory  Orgaruzation’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  and  are 
not  intended  to  be  solicited  with  respect 
to  the  proposed  rule  change,  and  none 
have  bran  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  OCC  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wlitten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witi^eld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission’s  Public  Reference 
Room,  450  Fifth  Street  NW,, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  OCC.  All  submissions  should 
refer  to  the  file  number  SR-OCC-96-19 
and  should  be  submitted  by  January  21, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  96-33059  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  8010-01-M 


^  17  CFR  200.30-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 
Social  Security  Ruling  SSR  96-10p 

Electronic  Service  Delivery 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  Social  Security  Ruling. 

SUMMARY:  In  accordance  with  20  CFR 
422.406(b)(1),  the  Commissioner  of 
Social  Security  gives  notice  of  Social 
Security  Ruling  SSR  96-lOp.  This 
Policy  Interpretation  Ruling  represents 
the  Social  Security  Administration’s 
(SSA)  policy  for  allowing  our  customers 
to  commimicate  with  us  electronically 
by  our  acceptance  of  reports,  requests, 
applications,  and  other  information 
through  access  methods  such  as  the 
Internet,  video  conferencing,  and  dial¬ 
up  phone  systems.  By  such  methods,  we 
will  be  able  to  accept  reports,  requests, 
applications,  and  other  information.  The 
Ruling  also  sets  out  our  policy  making 
electronic  and  digital  signatures  the 
functional  equivalent  of  traditional 
handwritten  signatures  in  certain 
situations  which  will  be  separately 
specified  by  SSA.  We  call  these  efforts 
to  provide  electronic  service  options  to 
our  customers  electronic  service 
delivery  (ESD). 

This  Ruling  facilitates  our  attempts  to 
better  serve  our  customers  through  the 
use  of  electronic  service  delivery 
technologies.  It  is  not  our  intention  that 
customers  must  conduct  business  with 
us  electronically.  Rather,  we  are 
providing  our  customers  with  an 
optional  way  of  doing  business  while 
ensuring  that  the  information 
communicated  through  ESD  methods  is 
as  secine  Euad  reliable  as  it  is 
technologically  possible  and  feasible  to 
make  it  for  SSA’s  activities. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  K.  Gastello,  Division  of 
Regulations  and  Rulings,  Social  Seciuity 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1711, 

SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 
to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordanqe  with  20  CFR 
422.406(b)(1). 

Social  Security  Rulings  make 
available  to  the  public  precedential 
orders,  opinions,  and  statements  of 
policy  and  interpretations  adopted  by 
SSA  relating  to  ^e  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  lung  benefits 
programs.  Social  Secvirity  Rulings  may 
be  l^sed  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
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Federal  court  decision  <?,  Commissioner’s 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  other  policy 
interpretations  of  the  law  and 
regulations. 

Although  Social  Security  Rulings  do 
not  have  the  force  and  effect  of  the  law 
or  regulations,  they  are  binding  on  all 
components  of  the  Social  Security 
Administration,  in  accordance  with  20 
CFR  422.406(b)(l},  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Security  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  pubUsh  a  notice  in  the  Federal 
Register  to  that  effect. 

(Catalog  of  Federal  Domestic  Assistance, 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — ^Retirement  Insurance;  96.003  . 
Social  Security — Special  Benefits  for  Persons 
Aged  72  and  Ovei;  96.004  Social  Security — 
Survivors  Insurance;  96.005  Special  Benefits 
for  Disabled  Coal  Miners;  96.006 
Supplemental  Security  Income) 

Dated:  December  19, 1996. 

Shirley  S.  Chater, 

Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling  Electronic 
Service  Delivery 

Purpose:  This  Policy  Interpretation 
Ruling  represents  the  Social  Security 
Administration’s  (SSA)  policy  for 
allowing  om  customers  to  commimicate 
with  us  electronically  through  access 
methods  such  as  the  Internet,  video 
conferencing,  and  dial-up  phone 
systems.  By  such  methods,  we  will  be 
able  to  accept  reports,  requests, 
applications,  and  other  information.  The 
Ruling  also  sets  out  our  policy  making 
electronic  and  digital  signatures  the 
functional  equivalent  of  traditional 
handwritten  signatures  in  certain 
situations  which  will  be  separately 
specified  by  SSA.  We  call  these  efforts 
to  provide  electronic  service  options  to 
our  customers  electronic  service 
delivery  (ESD). 

ESD  includes  the  use  of  the  specific 
technologies  noted  above,  other  current 
technologies,  and  future  and  as  yet 
imidentified  technologies  which  allow 
SSA’s  customers  to  transact  business 
with  us  via  Agency-approved  methods. 
By  expanding  our  service  delivery 
options,  we  are  continuing  our  efforts  to 
provide  world  class  service  to  oiu 
customers. 

Information  submitted  by  our 
customers  using  ESD  technologies 
which  are  consistent  with  the  principles 
described  below  and  meet: 

•  Accepted  industry  standards;  and 

•  SSA  privacy,  seciuity,  fraud 
detection  and  prevention,  and 
authentication  standards  will  be 


considered  by  SSA  to  be  the  functional 
equivalent  of  information  submitted 
using  traditional  paper-based  methods. 

Determination  of  the  appropriate  ESD 
technologies  for  a  given  service  will  be 
based  upon  eur  evaluation  of  the 
sensitivity  of  the  information,  potential 
service  impacts  on  our  customers,  and 
the  risk  factors  including  fraud 
detection,  prevention,  and  prosecution, 
and  cost/benefit  considerations. 

Authority:  This  Ruling  is  published  under  . 
the  authority  of  the  Commissioner  of  Social 
Security  in  accordance  with  20  CFR  422.406. 

Part  I 

Introduction:  As  noted  in  the 
Agency’s  Strategic  Plan  '  and  described 
in  more  detail  in  our  Business  Plan,^, 
SSA  is  expanding  the  service  options 
available  to  our  customers  in  new  and 
innovative  ways  as  technological 
advances  allow.  Agency  ESD  initiatives, 
based  on  proven  secure  technology,  will 
provide  our  customers  with  access  to 
SSA  to  conduct  their  business  in  new 
ways  which  are  convenient  for  them 
and  efficient  for  both  them  and  SSA. 

SSA  has  historically  relied  upon 
paper-based  systems  of  information 
collection.  Technological  advances  have 
reached  the  point  where  the  use  of 
electronic  information  collection  is 
efficient,  cost-effective,  and  frequently 
our  customers’  preferred  method  of 
doing  business. 

Paper-based  information  collection 
systems  are  perceived  as  being  secure 
largely  because  they  run  the  only 
information  collection  systems  with 
which  most  individuals  are  familiar. 

The  following  excerpt  fi’om  a  law 
journal  article  provides  a  historical 
perspective  of  the  security  features  of 
paper-based  information  collection: 

Traditional  paper-based  communications 
accompanied  by  handwritten  signatures 
provide  three  essential  security 
characteristics:  message  integrity,  originator 
authentication,  and  non-repudiation. 
Depending  on  the  nature  of  the 
communication,  an  additional  security 
characteristic,  confidentiality,  may  be 
desired.  The  efficacy  of  the  various 
techniques  used  to  ensure  the  desired  level 
of  security  in  turn  depends  on  the  adequacy 
of  the  administrative  controls  associated  with 
their  use. 

•  Message  integrity  is  the  assurance  that 
the  content  of  a  communication  is  complete 
and  has  not  been  changed  prior  to  receipt. 

•  Originator  authentication  provides 
assurance  that  the  communication  originated 
fit>m  the  named  source.  This  is  most 
commonly  provided  by  the  handwritten 
signature,  or  historically,  by  the  seal  of  the 
author. 


'  SSA  Pub.  No.  01-001  (September  1991). 
2  SSA  Pub.  No.  01-008  (April  1996). 


•  Non-repudiation  is  a  stronger  form  of 
authentication  which  relates  to  the  ability  of 
a  disinterested  third  party  to  reasonably 
conclude  that  the  identified  originator 
intended  to  be  bound  by  the  substance  of  the 
communication.  This  function  is  most 
commonly  performed  by  the  original 
autograph  signature  affixed  to  a  document 
having  facially  adequate  message  integrity. 

•  Ckmfidentiality  is  the  ability  to  limit 
access  to  the  information  contained  in  a 
communication.  This  has  generally  been 
accomplished  with  some  combination  of  • 
security  markings,  envelopes,  seals,  trusted 
messengers,  and  by  the  use  of  codes  and 
ciphers.^ 

The  transfer  of  information  in 
traditional  paper-based  systems  is 
known  as  “writing.”  ESD  technologies 
allow  the  transfer  of  information  by 
other  than  traditional  paper-based 
methods.  SSA  is  adopting  a  definition  of 
writing  which  is  consistent  with  , 
modem  legal  usage  and  includes 
electronic  information  transfer.  For 
example,  the  U.S.  Code  includes  a 
definition  of  writing  which  is  consistent 
with  SSA’s  purposes: 

“[Wlriting”  includes  printing  and 
typewriting  and  reproductions  of  visual 
symbols  by  photographing,  multigraphing, 
mimeographing,  manifolding,  or  otherwise.* 
The  Federal  Rules  of  Evidence,  which 
apply  to  many  of  the  proceedings  in  the 
Courts  of  the  United  States,  define 
writing  as  follows: 

“Writings”  and  “recordings”  consist  of 
letters,  words,  or  numbers,  or  their 
equivalent,  set  down  by  handwriting, 
typewriting,  printing,  photostating, 
photographing,  magnetic  impulse, 
mechanical  or  electronic  recording,  or  other 
form  of  data  compilation.^ 

This  SSA  policy  making  electronic 
information  collection  and  distribution 
the  functional  equivalent  of  traditional 
handwritten  information  collection  and 
distribution  is  in  accord  with  U.S.  law 
and  the  Federal  Rules  of  Evidence  as 
shown  in  these  definitions. 

Accordingly,  as  SSA  approves  the  use  of 
specific  ESD  technologies,  the  products 
of  those  technologies  will  be  considered 
writings  by  us. 

Policy  Interpretation:  It  is  the  pohcy 
of  SSA  to  treat  information  received  and 
distributed  via  Agency-approved  ESD 
technologies  as  the  functional 
equivalent  of  information  received  and 


^  Peter  N.  Weiss,  Security  Requirements  and 
Evidentiary  Issues  in  the  Interchange  of  Electronic 
Documents:  Steps  Toward  Developing  a  Security 
Policy,  The  John  Marshall  Journal  of  Computer  & 
Information  Law,  Vol.  Xn,  No.  3,  pp.  431-432 
(October  1993). 

*1U.S.C.  §1. 

’Fed.  R.  Evid.  1001(1).  The  Advisory  Committee 
notes  to  this  rule  make  it  clear  that  writings  can  be 
created  by  mechanical  or  electronic  techniques  or 
other  forms  of  information  compilation. 
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distributed  using  traditional  paper- 
based  methods. 

SSA’s  approval  of  ESD  technologies 
for  use  by  our  customers  will  mean  that 
the  approved  technologies  provide  a 
suf6cient  level  of  security  and 
reliability  that  they  can  be  an  acceptable 
substitute  for  traditional  paper-based 
information  collection  systems  as 
described  above,  for  the  purpose  of 
conducting  the  business  of  the  Agency. 
Decisions  about  which  ESD 
technologies  are  suitable  for  use  with 
SSA  will  be  made  with  appropriate 
input  from  the  SSA  components 
involved  in  the  proposed  activity. 

Partn 

This  Policy  Interpretation  Ruling  also 
addresses  the  use  of  electronic  and 
digital  signatures.  Electronic  and  digital 
signatures  are  an  integral  factor  in  memy 
ESD  initiatives.  Just  as  technology 
makes  possible  the  electronic 
transmission  of  information  for  which 
SSA  requires  a  signature,  other 
technologies  provide  the  means  for  a 
dociunent  to  be  “signed”  without  a 
traditional  handwritten  signature. 

SSA  requires  a  handwritten  signature 
in  only  a  limited  niunber  of  situations 
(e.g.,  applications  for  benefits).  The 
circumstances  where  a  signature  is 
required  is  an  issue  that  is  beyond  the 
scope  of  this  Ruling.  We  are  expanding 
the  meaning  of  the  term  “signatiue”  to 
include  electronic  and  digital  methods 
that  serve  the  purpose  of  originator 
identification,  authentication,  and  non¬ 
repudiation  to  the  extent  that  is 
technologically  possible  and  feasible  for 
SSA’s  activities. 

Policy  Interpretation:  It  is  the  policy 
of  SSA  that  information  for  whi^  SSA 
requires  a  signature  may  be  signed  using 
SSA-approved  signature  methods 
including  handwritten,  electronic,  or 
digital  methods.  Approved  signatiire 
methods  will  reasonably  ensure,  to  the 
extent  technologically  possible  and 
feasible  for  SSA’s  activities,  that  the 
signer  can  be  identified  and  that  the 
signer  cannot  later  repudiate  the 
submission  of  the  information. 

Conclusion:  The  early  paragraphs  of 
this  Policy  Interpretation  Ruling  listed 
the  four  essential  security 
characteristics  of  paper-based 
information  collection.  These  two 
policy  interpretations  were  developted  to 
ensure  that  the  four  seciuity 
characteristics  described  earlier  are 
maintained  in  all  ESD  technologies 
approved  by  SSA.  Originator 
authentication  and  non-repudiation  are 
addressed  as  aspects  of  the  electronic 
and  digital  signature  policy.  Message 
integrity  and  confidentiality,  although 
not  specifically  described  in  the  policy 


statement  endorsing  ESD,  are  implicitly 
contained  in  the  limitation  statement 
that  all  ESD  technologies  must  be 
approved  by  SSA.* 

SSA  approval  of  a  particular  ESD 
technology  will  require  assurance  that 
the  technology  is  consistent  with  all 
appropriate  laws  and  directives.  Since 
the  appropriate  technology  and  levels  of 
security  will  vary  b€ised  upon  the 
sensitivity  of  the  business  application, 
SSA’s  selection  of  the  appropriate 
technology  or  technologies  for  a  given 
usage  will  be  based  upon  consideration 
of  the  service  impacts  on  ovu  customers, 
a  risk  analysis  including  fraud 
detection,  prevention,  and  prosecution 
concerns,  and  an  analysis  of  the  costs 
and  benefits  related  to  the  technology. 

In  summation,  it  is  SSA  policy  that  all 
information  received  and  distriWed  via 
Agency-approved  ESD  technologies  is 
the  functional  equivalent  of  information 
received  and  distributed  using 
traditional  paper-based  methods.  It  is 
also  the  policy  of  SSA  that  information 
for  which  a  signatvire  is  required,  can  be 
signed  using  electronic  or  digital 
technologies  approved  by  SSA, 
provided  that  the  electronic  or  digital 
signatvue  reasonably  ensures  that  the 
signer  can  be  identified  and  that  the 
signer  cannot  later  repudiate  the 
submission  of  the  information. 

These  two  policy  interpretations  are 
being  issued  to  facilitate  the  Agency’s 
attempts  to  better  serve  our  customers 
through  the  use  of  ESD  technologies.  It 
is  not  intended  that  our  customers 
always  must  conduct  business  with  SSA 
electronically.  Rather,  we  are  providing 
our  customers  with  an  optional  way  of 
doing  business  with  us  while  ensuring 
that  the  information  provided  to,  or 
distributed  by,  SSA  through  electronic 
methods  is  as  secure  and  reliable  as  it 
must  be  for  the  purpose  for  which  it  is 
used. 

Effective  Date:  This  Policy 
Interpretation  Ruling  is  effective  upon 
publication  in  the  Federal  Register. 

(FR  Doc.  96-33034  Filed  12-27-96;  8:45  am] 
BILUNQ  CODE  4180-2»-^ 


‘For  a  detailed  description  of  the  security 
features  of  electronic  information  transfers  in 
general  and  digital  signatures  in  particular  see 
generally,  M.  Baum,  Federal  Certification  Authority 
Liability  and  Policy  (U.S.  Dept  of  Commerce, 
NlST-GCR-94-654  Qune  1994)). 


DEPARTMENT  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  96-101;  Notice  No.  1  ] 

Reports,  Forms,  and  Record  keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  This  notice  solicits  public 
comments  that  requires  each  tire 
manufactmer  to  collect  and  maintain 
records  of  the  names  and  addresses  of 
the  first  purchasers  of  new  tires. 

Before  a  Federal  agency  can  collect 
certain  information  from  the  public,  it 
must  receive  approval  from  the  Office  of 
Memagement  £uid  Budget  (OMB).  Under 
new  procediires  established  by  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval.  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  information, 
including  extensions  and  reinstatements 
of  previously  approved  collections. 

This  docmnent  describes  the 
collection  of  data  used  by  a  tire 
manufacturer,  when  it  determines  that 
some  of  its  tires  either  fail  to  comply 
vrith  an  applicable  safety  standard  or 
contain  a  safety-related  defect,  for 
which  NHTSA  intends  to  seek  OMB 
approval. 

DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  St.  S.W., 
Washington,  D.C.  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Number. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  9:30  a.m.  to  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  collection  of  information  approval  „ 
may  be  obtained  at  no  charge  from  Mr. 
Ed  Kosek,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street,  S.W.,  Room  6123, 
Washington,  D.C.  20590.  Mr.  Kosek’s 
telephone  number  is  (202)  366-2589. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
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collection  of  information  to  OMB  for 
approval,  it  must  publish  a  docvunent  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
dociunent.  Under  OMB’s  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
iMormation  will  have  practical  utility; 

(ii)  The  accviracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  binden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses.  In 
compliance  with  these  requirements, 
NHTSA  asks  public  comment  on  the 
following  proposed  collections  of 
information: 

49  CFR  Part  574,  Tire  Identification 
and  Record 

Type  of  Request — ^Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

OMB  Clearance  Number— 2127-0050. 

Form  Number — ^This  collection  of 
information  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval — ^Thrro  years  from  the 
roval  date. 

ummary  of  the  Collection  of 
Information — ^NHTSA  requires  each  tire 
manufacturer  to  collect  and  maintain 
records  of  the  names  and  addresses  of 
the  first  purchasers  of  new  tires.  To 
carry  out  this  mandate,  49  CFR  Part  574 
requires  tire  dealers  and  distributors  to 
record  the  names  and  addresses  of  retail 
purchasers  of  new  tires  and  the 
identification  niimber(s)  of  the  tire  sold. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
iiiformation — ^The  information  is  used 
by  a  tire  manufacturer,  when  it 
determines  that  some  of  its  tires  either 
fail  to  comply  with  an  applicable  safety 
standard  or  contain  a  safety-related 
defect.  With  the  information  on  the 
registration  form,  the  tire  manufacturer 


can  notify  the  first  purchaser  of  the  tire 
and  provide  the  purchaser  with  any 
necessary  information  or  instructions. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information}— Estimated 
number  is  3,750,000;  Frequency  of 
response— rocciurs  each  time  a  tire  is 
sold. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  keeping  Burden 
Resulting  from  the  Collection  of 
Information — 747,500  hours. 

NHTSA  estimates  that  small 
businesses  will  need  to  spend  the  same 
45  seconds  per  tire  sale  to  register  the 
tires  as  the  larger  businesses.  It  is  not 
possible  to  reduce  this  burden  further 
because  Congress  mandated  that  the 
same  forms  and  the  same  procedures 
used  to  register  each  manufactiuer’s 
tires  (49  U.S.C.  30117(b)).  However, 
since  these  small  businesses  make  fewer 
sales  than  leuger  dealers,  they  will 
spend  less  time  on  tire  registrations.  The 
amoimt  of  time  per  sale  spent  to  register 
tires  does  not  impose  an  undue  burden 
on  the  small  businesses  involved. 

Authority:  44  U.S.C.  3506(c);  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  December  13, 1996. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  96-33119  Filed  12-27-96;  8:45  am] 
BILUNG  CODE  4910-69-P 


[Docket  No.  96-109;  Notice  1] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  fi-om  ^e 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  new  procedures 
established  by  the  Paperwork  Reduction 
Act  of  1995,  ^fore  seeking  OMB  , 
approval.  Federal  agencies  must  solicit 
public  comment  on  proposed 
collections  of  information,  including  ^ 
extensions  and  reinstatements  of 
previously  approved  collections. 

This  document  describes  a  collection 
of  information  for  which  NHTSA 
intends  to  seek  OMB  approval. 

DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 


submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Niunber. 
It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  finm  9:30  a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  fiom  Mr.  Ed 
Kosek,  NHTSA  Information  Collection 
Clearance  Officer,  NHTSA,  400  Seventh 
Street,  SW,  Room  6123,  Washington,  EXD 
20590.  Mr.  Kosek’s  telephone  munber  is 
(202)  366-2589.  Please  identify  the 
relevant  collection  of  information  by 
referring  to  its  OMB  Clearance  Number. 
SUPPLEMENTARY  INFORMATION: 

Under  the  Paperwork  Reduction  Act 
of  1995,  before  an  agency  submits  a 
proposed  collection  of  information  to 
OMB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  dociunent.  Under  OMB’s 
regulations  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  how  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  biuden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mecheinical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Insurer  Reporting  Requirement  for  49 
CFR  Part  544 

Type  of  Request — Reinstatement  of 
clearance. 

OMB  Clearance  Number — 2127-054" 
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Foim  Mimber— This  collection  of 
information  uses  no  standard  forms. 

Requested  Expiration  Date  of 
Approval — ^Three  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — ^The  Motor  Vehicle  Theft 
Law  Enforcement  Act  of  1984  was 
amended  by  the  Anti  Car  Theft  Act 
(ACTA)  of  1992  (P.L.  102-519)  which 
mandated  this  information  collection. 
One  component  of  the  comprehensive 
theft  prevention  package  required  the 
Secretary  of  Transportation  (delegated 
to  the  National  Highway  Traffic  ^ety 
Administration  (hfilTSA))  to  promulgate 
a  theft  prevention  standard  to  provide 
for  the  identification  of  certain  motor 
vehicles  and  their  major  replacement 
parts  to  impede  motor  vehicle  theft. 
Section  615  of  the  ACTA  requires 
insurance  companies  and  rental/leasing 
companies  to  provide  information  to 
NHTSA  on  comprehensive  insurance 
premiums  which  address  motor  vehicle 
theft. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — ^The  insiuer’s  report  will 
be  submitted  by  motor  vehicle 
insurance  companies  and  rental/leasing 
companies  on  an  annual  basis  to 
NHTSA.  All  rental/leasing  companies 
(which  have  a  fleet  of  50,000  or  more 
imits  in  its  fleet  and  are  not  covered  by 
theft  insurance  policies  issued  by  motor 
vehicle  insurers)  are  bound  to  comply. 
Specific  motor  vehicle  insurance 
companies  and  subject  rental  and 
leasing  companies  are  listed  in 
Appendices  A,  B,  and  C  of  Part  544. 
These  reports  are  required  to  be 
submitted  in  a  specified  format  as 
shown  in  Parts  544.5  and  544.6,  giving 
requirements  and  contents,  of  the  report. 

The  information  will  be  used  by 
NHTSA  in  exercising  its  statutory 
authority  to  help  reduce  comprehensive 
insruance  premiums  charged  by 
insurers  of  motor  vehicles  due  to  motor 
vehicle  thefts.  The  report  will  also  show 
the  rate  of  theft  and  recoveries  of  stolen 
vehicles  that  they  insure  by  type  and 
other  categories. 

Without  this  information,  the  agency 
cannot  adequately  assess  the 
effectiveness  of  the  ACTA  as  directed  by 
Congress. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— The 
respondents  are  specific  vehicle 
insurance  companies,  and  rental/leasing 
companies  (which  have  a  fleet  size  of 
50,000  or  more  and  are  not  covered  by 
theft  insrirance  policies  issued  by  motor 
vehicle  insiuers).  The  agency  estimates 
the  number  of  respondents  to  total  30 


vehicle  insurance  companies  and  13 
rental/leasing  companies.  The  fiequency 
of  response  to  the  collection  of 
information  is  determined  by  the 
number  of  specific  motor  vehicle 
insurance  companies,  and  rental/leasing 
companies  listed  in  Appendices  A,  B, 
and  C  of  Part  544.  The  lists  are  updated 
annually.  * 

Estimate  of  the  Total  Aimual 
Reporting  and  Recordkeeping  Burden 
Resulting  from  the  Collection  of 
Information — ^The  agency  estimates  that 
the  reporting  burden  for  this  year  will 
be  $1,168,090  for  30  insurance 
companies  and  $99,840  for 
approximately  13  rental/leasing 
companies  with  a  fleet  size  of  50,000  or 
more.  The  reporting  burden  is  based  on 
claim  adjusters’  salaries,  clerical  and 
technical  expenses,  and  labor  costs. 

Authority:  440  U.S.C.  3506(c);  delegation 
of  authority  at  49  CFR  1.50. 

Dated:  October  28, 1996. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  96-33120  Filed  12-27-96;  8:45  am] 
BILLING  CODE  491l>-5»-l> 


[Docket  No.  96-100;  Notice  No.  1] 

Reports,  Forms,  and  Recordkeeping 
Requirements 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collections  of  information. 

SUMMARY:  This  notice  solicits  public 
comments  that  labeling  requirements 
ensure  that  tires  are  moimted  on  the 
appropriate  rims;  and  that  the  rims  and 
tires  are  mounted  on  the  vehicles  for 
which  they  are  intended. 

Before  a  Federal  agency  can  collect 
certain  information  from  the  public,  it 
must  receive  approval  from  the  Office  of 
Management  and  Budget  (OMB).  Under 
new  procedures  established  by  the 
Paperwork  Reduction  Act  of  1995, 
before  seeking  OMB  approval.  Federal 
agencies  must  solicit  public  comment 
on  proposed  collections  of  information, 
including  extensions  and  reinstatements 
of  previously  approved  collections. 

This  docmnent  describes  the 
collection  of  data  used  by  a  tire 
manufacturer,  when  it  determines  that 
some  pf  its  tires  either  fail  to  comply 
with  an  applicable  safety  standard  or 
contain  a  safety-related  defect,  for 
which  NHTSA  intends  to  seek  OMB 
approval. 

DATES:  Comments  must  be  received  on 
or  before  February  28, 1997. 


ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Section,  Room 
5109,  NHTSA,  400  Seventh  St.  S.W., 
Washington,  D.C.  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  conunent  is  provided,  by 
referencing  its  OMB  Clearance  Number. 

It  is  requested,  but  not  required,  that  1 
original  plus  2  copies  of  the  comments 
be  provided.  The  Docket  Section  is  open 
on  weekdays  from  9:30  a.m.  to  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  collection  of  information  approval 
may  be  obtained  at  no  charge  from  Mr. 
Edward  Kosek,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street,  S.W.,  Room  6123, 
Washington,  D.C.  20590.  Mr.  Kosek’s 
telephone  number  is  (202)  366-2589. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB’s  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  vrill  have  practical  utility; 

(ii)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  informaticn  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collections  of  information: 

Tires  and  Rims  Labeling 

Type  of  Request — ^Reinstatement,  with 
change,  of  a  previously  approved 
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collection  for  which  approval  has 
expired. 

OMB  Clearance  Number— 2127-0053. 

Form  Number— This  collection  of 
information  uses  no  standard  form. 

Requested  Expiration  Date  of 
Approval— TYix^  years  from  the 
approval  date. 

Summary  of  the  Collection  of 
Information — ^The  labeling  of  motor 
vehicle  tire  and  rims  with  information 
required  by  the  regulations  and 
standards  to  benefit  motor  vehicle 
manufacturers  and  consumers. 

Primarily,  these  labeling  requirements 
(49  CFR  Parts  569  &  574)  help  ensure 
that  tires  are  moimted  on  appropriate 
rims:  and  that  the  rims  and  tires  are 
mounted  on  vehicles  for  which  they 
were  intended. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — ^The  agency  has  not 
considered  methods  of  collecting  the 
required  information  and  providing  it  to 
consumers  and  tire  dealers  other  than 
permanently  labeling  motor  vehicles, 
tires,  and  rims.  The  safety  information 
provided  on  the  labels  is  needed 
throughout  the  useful  life  of  the  motor 
vehicle,  tire,  or  rim.  The  permanent 
vehicle,  tire,  and  rim  labels  are  required 
by  the  federal  standards  for  tires  and 
rims.  These  standards  are  legal  obstacles 
to  reducing  the  burden  of  the  labeling 
requirements. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— The 
estimated  number  of  respondents  totals 
6,673;  the  frequency  of  response  will  be 
each  time  a  tire  or  rim  is  manufactured: 

Estimate  of  the  Total  Annual 
Reporting  and  Record  keeping  Burden 
Resulting  from  the  Collection  of 
Information.  The  yearly  burden  rate  for 
new  tire  manufacturers,  retreaders  and 
rim  manufactiirers  to  label  the  motor 
vehicle  tires  and  rims  is  264,444  hours. 

The  labeling  requirements  apply  to  all 
motor  vehicle  tires  and  rims  intended 
for  use  on  the  nation’s  highways 
regardless  of  the  siz4  of  the 
manufacturer  or  retreader.  The  burden 
to  small  manufacturers  and  entities 
resulting  from  these  labeling 
requirements  cannot  be  adjusted  or 
minimized  since  all  tires  and  rims  must 
be  labeled  with  this  information. 

Authority:  44  U.S.C.  3506(c);  delegation  of 
authority  at  49  CFR  1.50. 

Dated:  December  13 , 1996. 

L.  Robert  Shelton, 

Associate  Administrator  for  Safety 
Performance  Standards. 

[FR  Doc.  96-33121  Filed  12-27-96;  8:45  am) 
BiLUNQ  CODE  4910-6»-P 


Research  and  Special  Programs 
Administration 

Second  Quarterly  Performance  Review 
Meeting  on  the  Contract  “Detection  of 
Mechanical  Damage  in  Pipelines” 
(Contract  DTRS-56-96-C-0010) 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  meeting. 

SUMMARY:  RSPA  invites  the  pipeline 
industry,  in-Une  inspection  (“smart 
pig”)  vendors,  and  the  general  public  to 
the  second  quarterly  performance 
review  meeting  of  progress  on  the 
contract  “Detection  of  Mechanical 
Damage  in  Pipelines.”  This  contract  is 
being  performed  by  Battelle  Memorial 
Institute  (Battelle),  along  with  the 
Southwest  Research  Institute,  and  Iowa 
State  University.  The  contract  is  a 
research  and  development  contract  to 
develop  in-line  inspection  technologies 
using  electromagnetic  technology  to 
detect  and  characterize  mechanical 
damage  and  stress  corrosion  cracking. 
There  will  be  a  presentation  on  the 
status  of  work  on  the  contract  tasks, 
including  a  summary  of  the  activity  and 
progress  during  the  past  quarter  and  the 
projected  activity  for  the  next  quarter. 
DATES:  The  second  quarterly 
performance  review  meeting  will  be 
held  on  January  14, 1997  beginning  at 
8:30  a.m.  and  ending  around  12:30  p.m. 
ADDRESSES:  The  quarterly  review 
meeting  will  be  conducted  in  the  Venice 
I  &  n  meeting  rooms  at  the  Doubletree 
Guest  Suites,  5353  Westheimer  Road, 
Houston,  Texas.  The  hotel’s  telephone 
number  is  (713)  961-9000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  W.  Ulrich,  Contracting  Officer’s 
Technical  Representative,  Office  of 
Pipeline  Safety,  telephone:  (202)  366- 
4556,  FAX:  (202)  366-^566,  e-mail: 
lloyd.ulrich@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

RSPA  is  holding  quarterly  public 
meetings  on  the  status  of  its  contract 
“Detection  of  Mechanical  Damage  in 
Pipelines”  (Contract  DTRS-56-96-C- 
0010)  because  it  recognizes  that  in-line 
inspection  research  is  of  immediate 
interest  to  the  pipeline  industry  and  in¬ 
line  inspection  vendors.  RSPA  plans  to 
make  the  results  available  on  a  quarterly 
basis  throughout  the  two-  or  three-year 
period  of  the  contract.  The  meetings 
will  allow  disclosure  of  the  results  to  all 
interested  parties  at  the  same  time  and 
provide  an  opportunity  for  interested 
parties  to  ask  Battelle  clarifying 
questions  concerning  the  research. 


The  first  meeting  was  conducted  on 
October  22, 1996,  in  Washington,  DC. 
This,  the  second  quarterly  review 
meetii^,  is  being  held  in  Houston, 

Texas,  in  parallel  with  a  meeting  of  the 
Gas  Research  Institute’s  (GRI) 
Nondestructive  Evaluation  Technical 
Advisory  Group  in  order  to  enable 
significant  participation  by  pipeline 
operators  and  inspection  vendors.  The 
research  contract  RSPA  has  with 
Battelle  is  a  cooperative  efiort  between 
GRI  and  DOT,  with  GRI  providing 
technical  guidance.^  Future  meetings 
may  be  conducted  in  Columbus,  Ohio 
(Battelle);  San  Antonio,  Texas 
(Southwest  Research  Institute);  Ames, 
Iowa  (Iowa  State  University);  or 
Chicago,  Illinois  (Gas  Research 
Institute).  It  is  anticipated  that  every 
other  meeting  will  be  conducted  in 
Washington,  DC.  Each  of  the  future 
meetings  will  be  annotmced  in  the 
Federal  Register  at  least  two  weeks 
prior  to  the  meeting.  ' 

We  want  the  pipeline  industry,  and  in 
particular,  that  segment  of  the  industry 
involved  with  in-line  inspection,  to  be 
aware  of  the  status  of  this  contract.  To 
assure  that  the  industry  is  well 
represented  at  these  meetings,  we  have 
invited  the  major  domestic  in-line 
inspection  company  (Tuboscope-Vetco 
Pipeline  Services)  and  the  following 
pipeline  industry  trade  associations: 
American  Petroleum  Institute,  Interstate 
Natural  Gas  Association  of  America,  and 
the  American  Gas  Association  to  name 
an  engineering/technical  representative, 
to  attend  each  meeting. 

n.  The  Contract 

The  Battelle  contract  is  a  research  and 
development  contract  to  evaluate  and 
develop  in-line  inspection  technologies 
for  detecting  mechanical  damage  and 
cracking,  such  as  stress-corrosion 
cracking  (SCC),  in  natural  gas 
transmission  and  hazardous  liquid 
pipelines.  Third-party  mechanical 
damage  is  one  of  the  largest  causes  of 
pipeline  failure,  but  existing  in-line 
inspection  tools  caimot  always  detect  or 
accurately  characterize  the  severity  of 
some  types  of  third-party  damage  that 
can  threaten  pipeline  integrity. 

Although  see  is  not  very  common  on 
pipelines,  it  usually  appears  in  high- 
stress,  low-population-density  areas  and 
only  when  a  limited  set  of 
environmental  conditions  are  met. 
Several  attempts  have  been  made  to 
develop  an  in-line  inspection  tool  for 


’  See  the  notice  of  the  first  quarterly  performance 
review  meeting  (61  FR  534S4;  Oct.  11, 1996)  for 
information  on  the  Memorandum  of  Understanding 
between  DOT  and  GRI. 
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see,  but  there  is  no  commercially 
successful  tool  on  the  market. 

Under  the  contract,  Battelle  will 
evaluate  and  advance  magnetic  flux 
leakage  (MFL)  inspection  technology  for 
detecting  mechanical  damage  and  two 
electromagnetic  technologies  for 
detecting  SCX3.  The  focus  is  on  MFL  for 
mechanical  damage  because  experience 
shows  MFL  can  characterize  some  types 
of  mechanical  damage  and  can  be 
successfully  used  for  metal-loss 
corrosion  under  a  wide  variety  of 
conditions.  The  focus  for  SCC  is  on 
electromagnetic  technologies  that  can  be 
used  in  conjunction  with,  or  as  a 
modification  to,  MFL  tools.  The 
technologies  to  be  evaluated' take 
advantage  of  the  MFL  magnetizer  either 
by  enhancing  signals  or  using  electrical 
currents  that  are  generated  by  the 
passage  of  an  inspection  tool  through  a 
pipeline. 

The  contract  includes  two  major  tasks 
during  the  base  two  years  of  the 
con^ct,  and  one  major  task  (Task  3) 
being  considered  for  an  option  year  to 
the  contract: 

Task  1  is  to  evaluate  existing  MFL 
signal  generation  and  analysis  methods 
to  establish  a  baseline  from  which 
today’s  tools  can  be  evaluated  and 
tomorrow’s  advances  measiued.  Then,  it 
will  develop  improvements  fo  signal 
analysis  methods  and  verify  them 
through  testing  imder  realistic  pipeline 
conditions.  Finally,  it  will  build  an 
experience  base  and  defect  sets  to 
generalize  the  results  from  individual 
tools  and  analysis  methods  to  the  full 
range  of  practical  applications. 

Task  2  is  to  evaluate  two  inspection 
technologies  for  detecting  stress 
corrosion  cracks.  The  focus  in  Task  2  is 
on  electromagnetic  techniques  that  have 
been  developed  in  recent  years  and  that 
could  be  us^  on  or  as  a  modification 
to  existing  MFL  tools.  Three  subtasks 
will  evaluate  velocity-induced  remote- 
field  techniques,  remote-field  eddy- 
current  techniques,  and  external 
techniques  for  sizing  stress  corrosion 
cracks. 

Task  3,  if  done,  will  verify  the  results 
from  Tasks  1  and  2  by  tests  imder 
realistic  pipeline  conditions.  Task  3  will 
(1)  extend  the  mechanical  damage 
detection,  signal  decoupling,  and  sizing 
algorithms  developed  in  the  basic 
program  to  include  the  effects  of 
pressiure,  (2)  verify  the  algorithms  under 
pressmized  conditions  in  GRI’s  4,700 
foot,  24-inch  diameter  Pipeline 
Simulation  Facility  (PSF)  flow  loop,  and 
(3)  evaluate  the  use  of  eddy-current 
techniques  for  characterizing  cold 
working  within  mechanical  damage. 

A  drawback  of  present  pig  technology 
is  the  lack  of  a  reliable  pig  performance 


verification  procedure  that  is  generally 
accepted  by  the  pipeline  industry  and 
RSPA.  The  experience  gained  by  the 
pipeline  industry  and  RSPA  with  the 
use  of  the  PSF  flow  loop  in  this  project 
ivill  provide  a  framework  to  develop 
procedures  for  evaluating  pig 
performance.  Defect  detection  reliability 
is  critical  if  instrumented  pigging  is  to 
be  used  as  an  in-line  inspection  tool  in 
pipeline  industry  risk  management 
pro^ams. 

The  ultimate  benefits  of  the  project 
could  be  more  efficient  and  cost- 
effective  operations,  maintenance 
programs  to  monitor  and  enhance  the 
safety  of  gas  transmission  and 
hazardous  liquid  pipelines.  Pipeline 
companies  will  benefit  from  having 
access  to  inspection  technologies  for 
detecting  critical  mechanical  damage 
and  stress-corrosion  cracks.  Inspection 
tool  vendors  will  benefit  by 
imderstanding  where  improvements  are 
beneficial  and  needed.  These  benefits 
will  support  RSPA’s  long-range 
objective  of  ensuring  the  safety  and 
reliability  of  the  gas  transmission  and 
hazardous  liquid  pipeline 
infrastructure. 

Issued  in  Washington,  DC  on  December  24, 
1996. 

Richard  B.  Felder, 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  96-33165  Filed  12-27-96;  8:45  am] 
BILLING  CODE  4910-60-P 


Surface  Transportation  Board 

[STB  Finance  Docket  No.  33312] 

Illinois  Central  Railroad  Company — 
Trackage  Rights  Exemption — Norfolk 
Southern  Railway  Company 

Norfolk  Southern  Railway  Company 
has  agreed  to  grant  local  trackage  rights 
to  Illinois  Central  Railroad  Company 
over  a  total  of  approximately  4  miles  of 
rail  line  located  between  the  parties’ 
trackage  connection  at  Champaign,  IL, 
and  The  Anderson’s  Inc.,  at  (Campaign, 
IL.  The  transaction  was  expected  to  be 
consummated  on  December  18, 1996. 

This  notice  is  filed  imder  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  S’TB  Finance 
Docket  No.  33312,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Branch, 
1201  Constitution  Avenue,  N.W., 


Washington,  DC  20423  and  served  on; 
Myles  L.  Tobin,  Associate  General 
Counsel,  Illinois  Central  Railroad 
Company,  455  North  Qtyfront  Plaza 
Drive,  Chicago,  IL  60611-5504. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

Decided:  December  20, 1996. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  96-33151  Filed  12-27-96;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury:  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  OCC,  the  Board,  and  the 
FDIC  (the  “agencies”)  may  not  conduct 
or  sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1, 1995,  unless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  The 
Federal  Financial  Institutions 
Examination  Council  (FFIEC),  of  which 
the  agencies  are  members,  has  recently 
approved  the  agencies’  publication  for 
public  comment  of  proposed  revisions 
to  the  Foreign  Branch  Report  of 
Condition  (Foreign  Brqn^  Report), 
which  is  currently  an  approved 
collection  of  information.  At  the  end  of 
the  comment  period,  the  comments  and 
recommendations  received  will  be 
analyzed  to  determine  the  extent  to 
which  the  FFIEC  should  modify  the 
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proposed  revisions  prior  to  giving  its 
final  approval.  The  agencies  will  then 
submit  the  revisions  to  OMB  for  review 
and  approval.  Comments  are  invited  on: 
(a)  whether  the  proposed  revisions  to 
the  following  collection  of  information 
are  necessary  for  the  proper 
performance  of  the  agencies’  functions, 
including  whether  the  information  has 
practical  utiUty;  (b)  the  accmacy  of  the 
agencies’  estimate  of  the  burden  of  the 
i^ormation  collection  as  it  is  proposed 
to  be  revised,  including  the  vaUdity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

DATES:  Comments  must  be  submitted  on 
or  before  February  28, 1997. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
munher(s),  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  'Third  Floor,  Office  of  the 
Comptroller  of  the  Ciurency,  250  E 
Street.  S.W.,  Washington,  D.C.  20219; 
Attention:  Paperwork  Docket  No.  1557- 
0099  [FAX  number  (202)  874-5274; 
Internet  address: 
regs.comments@occ.treas.gov] . 
Comments  will  be  available  for 
inspection  and  photocopying  at  that 
address. 

Board:  Written  comments  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reser/e  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Board’s  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availabifity  pf 
Information,  12  CFR  261.8(a). 

FDIC:  Written  comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretary,  Federal  Deppsit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429.  Comments 


may  be  hand-deUvered  to  Room  F-402, 
1776  F  Street,  N.W.,  Washington,  D.C. 
20429,  on  business  days  between  8:30 
a.m.  and  5:00  p.m.  Comments  may  be 
sent  through  facsimile  to:  (202)  898- 
3838  or  by  the  Internet  to: 
comments@fdic.gov.  Comments  will  be 
available  for  inspection  at  the  FDIC 
Public  Information  Center,  room  100, 

801  17th  Street,  N.W.,  Washington,  D.C., 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Himt,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  revisions  to  the 
collection  of  information  may  be 
requested  from  the  agency  clearemce 
officers  whose  names  appear  below. 

OCC:  Jessie  Gates,  OCC  Clearance 
Officer,  or  Dionne  Walsh,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  S.W.,  Washington,  D.C.  20219. 

Board:  Mary  M.  McLaughlin,  Board 
Clearance  Officer  (202-452-3829), 
Division  of  Research  and  Statistics, 

Board  of  Governors  of  the  Federal 
■  Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  D.C.  20551.  For  the 
hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
("rDD),  Dorothea  Thompson,  (202-452- 
3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
■Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington,  D.C.  20429. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  Revise  the  Following 
Currently  Approved  Collection  of 
Information 

Title:  Foreign  Branch  Report  of 
Condition. 

Form  Number:  FFIEC  030. 

Frequency  of  Response:  Annually, 
and  qu^erly  for  significant  branches. 

Affected  Public:  Business  or  other  for 
profit. 

For  OCC 

OMB  Number:  1557-0099. 

Estimated  Number  of  Respondents: 
234  annual  respondents;  59  quarterly 
respondents. 

Estimated  Time  per  Response:  3.9 
burden  hovirs. 

Estimated  Total  Annual  Burden:  1833 
burden  hours. 


For  Board 

OMB  Number:  7100-0071. 

Estimated  Number  of  Respondents: 

100  annual  respondents;  33  quarterly 
respondents. 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden: 

904.80  burden  hours. 

For  FDIC 

OMB  Number:  3064-0011. 

Estimated  Number  of  Respondents:  41 
annual  respondents;  1  quarterly 
respondent. 

Estimated  Time  per  Response:  3.9 
burden  hours. 

Estimated  Total  Annual  Burden: 

175.50  burden  hours. 

General  Description  of  Report:  'This 
information  collection  is  mandatory:  12 
U.S.C.  321,  324,  and  602  (Board);  12 
U.S.C.  602  (OCC);  and  12  U.S.C.  1828 
(FDIC).  This  information  collection  is 
given  confidential  treatment  (5  U.S.C. 

552  (b)(8)).  Small  businesses  (that  is, 
small  banks)  are  not  affected. 

Abstract:  This  report  contains  asset 
and  liability  information  for  foreign 
branches  of  insured  U.S.  commercial 
banks  and  is  required  for  regulatory  and 
supervisory  purposes.  The  information 
is  used  to  analyze  the  foreign  operations 
of  U.S.  commercial  banks.  All  foreign 
branches  of  U.S.  banks  regardless  of 
charter  type  file  this  report  with  the 
appropriate  Federal  Reserve  District 
Bank.  'The  Federal  Reserve  collects  this 
information  on  behalf  of  the  U.S.  bank’s 
primary  federal  bank  regulatory  agency. 

Current  Actions:  New  items  would  be 
added  to  the  Foreign  Branch  Report  to 
enhfmce  the  agencies’  ability  to  monitor 
asset  quahty  and  the  usage  of  ofi- 
balance  sheet  transactions  and  to 
conform  the  reporting  of  secmities  to 
generally  accepted  accounting 
principles  (GAAP).  The  Foreign  Branch 
Report’s  instructions  reference  the 
reporting  standcirds  used  in  the 
ConsoUdated  Reports  of  Condition  and 
Income  (FFIEC  031;  OMB  No.  7100- 
0036  for  Board;  3064-6052  for  FDIC; 
1557-0081  for  OCC).  'The  FFIEC  031 
instructions  are  being  revised  by 
eliminating  instructions  that  differ  fiom 
GAAP,  effective  with  the  March  1997 
report  date.  Thus,  the  Foreign  Branch 
Report’s  instructions  would  conform  to 
GAAP  by  reference  to  the  FFIEC  031 
instructions.  In  addition,  the  criteria 
used  to  determine  whether  a  respondent 
files  this  report  on  a  quarterly  basis 
would  be  revised. 

Type  of  Review:  Revision. 

'The  FFIEC  has  approved  the  agencies’ 
pubUcation  of  this  notice’s  proposed 
revisions  to  the  Foreign  Branch  Report. 
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Implementation  of  these  revisions 
would  take  place  as  of  the  Jime  30, 

1997,  report  date  for  quarterly 
respondents,  and  as  of  the  Dumber  31, 
1997,  report  date  for  annual 
respondents.  As  is  customary  for 
Foreign  Branch  Report  changes, 
queuterly  respondents  are  advised  that, 
for  the  June  30, 1997,  report  date, 
reasonable  estimates  may  be  provided 
for  any  new  or  revised  item  for  which 
the  requested  information  is  not  readily 
available.  The  specific  wording  of  the 
captions  for  the  new  or  revised  items 
discussed  below  should  be  regarded  as 
preliminary. 

Asset  Quality 

The  Foreign  Branch  Report  currently 
does  not  collect  information  on  past  due 
and  nonaccrual  loans  and  lease 
financing  receivables.  For  more  than  ten 
years,  such  information  has  been 
collected  for  the  consolidated  banking 
entity  as  a  whole  on  the  FFIEC  031, 
Consolidated  Reports  of  Condition  and 
Income.  The  FFIEC  031  form’s 
disclosines  have  proven  to  be  a  valuable 
source  of  information  about  the  asset 
quEdity  of  the  consofidated  banking 
entity’s  loan  and  lease  portfolio.  The 
disclosiue  of  similar  information  on  the 
Foreign  Branch  Report  would  identify 
potential  asset  quality  problems  in 
specific  foreign  branch  operations 
sooner  than  would  otherwise  be 
possible  and  improve  the  agencies’ 
ability  to  develop  appropriate 
supervisory  measures,  including  the 
agencies’  targeting  of  examination 
resources  to  particular  foreign  branches. 

Three  new  items  would  be  added  to 
collect  information  on  past  due  and 
nonaccrual  loans  and  leases  of  the 
foreign  branch  in  a  manner  consistent 
with  the  reporting  of  such  data  in  the 
FFIEC  031  form.  The  items  would  be 
“Past  due  30  through  89  days  and  still 
accruing,’’  “Past  due  90  days  or  more 
and  still  accruing,”  and  “Nonaccrual.” 
The  collection  would  cover  all  loans 
and  leases  reported  by  the  branch. 

Off-Balance^heet  Transactions 

The  Foreign  Branch  Report  currently 
includes  a  minimal  number  of  items 
that  disclose  a  branch’s  iQvolvement  in 
off-balance-sheet  transactions.  The 
agencies  propose  to  expand  the  number 
of  disclosures  on  off-balance-sheet 
transactions  to  include  information  on 
the  notional  value  of  exchange  swaps, 
the  notional  value  of  other  swaps,  the 
amount  of  unused  securities 
imderwriting  commitments,  the  amoimt 
of  imused  commitments  on  loans  and 
all  other  lines  of  credit,  and  the 
aggregate  amount  of  all  other  ofi- 
balance-sheet  liabilities.  'The  FFIEC  031 


form  collects  similar  information  on 
imused  commitments  and  off-balance-  s 
sheet  transactions;  however,  the  FFIEC 
031  form  collects  more  detailed 
breakdowns  for  commitments  and 
additional  breakdowns  for  the 
imderlying  risk  exposures  related  to 
swaps.  'The  collection  of  information  on 
ofi-balance-sheet  activities  in  the 
Foreign  Branch  Report,  although  less 
extensive  than  the  off-balance-sheet 
information  collected  from  the 
consolidated  banking  entity  on  the 
FFIEC  031  form,  would  improve  the 
agencies’  overall  ability  to  monitor  risk 
exposures  resulting  from  a  foreign 
branch’s  involvement  in  off-balance- 
sheet  activities. 

In  addition,  a  new  item  for  trading 
liabilities,  including  amounts  resulting 
from  derivative  transactions,  would  be 
added  in  a  manner  consistent  with  the 
reporting  of  such  data  in  the  FFIEC  031 
form.  ’The  new  item  would  improve  the 
agencies’  ability  to  monitor  foreign 
branch  trading  operations  involving 
third  parties  and  would  be  a 
complement  to  the  existing  item  for 
assets  held  in  trading  accoimts  (which 
is  being  recaptioned  as  trading  assets  to 
conform  this  item  to  the  FFIEC  031  form 
caption). 

Securities 

'The  reporting  for  branch  holdings  of 
debt  and  equity  securities  would  1^ 
revised  to  be  consistent  with  the  three 
GAAP  categories  as  prescribed  by 
Financial  Accounting  Standards  Board 
Statement  No.  115,  “Accounting  for 
Certain  Investments  in  Debt  and  Equity 
Securities”  (FASB  115).  FASB  115 
established  three  categories  of 
securities:  held-to-maturity  seciurities, 
available-for-sale  securities,  and  trading 
securities,  each  of  which  has  its  own 
basis  of  accoimting.  FASB  115  permits 
an  entity  to  include  debt  securities  in 
the  held-to-maturity  category  only  if  it 
has  the  positive  intent  and  ability  to 
hold  those  debt  securities  to  maturity. 
Under  FASB  115,  the  accounting  basis 
of  held-to-maturity  debt  securities  is 
amortized  cost.  Securities  in  the 
available-for-sale  category  under  FASB 
115  are  those  debt  securities  not  - 
acquired  for  trading  purposes  for  which 
an  entity  does  not  have  the  positive 
intent  and  ability  to  hold  to  maturity 
and  those  equity  securities  with  readily 
determinable  fair  values  that  it  does  not 
intend  to  trade  as  part  of  its  trading 
account.  Under  FASB  115,  available-for- 
sale  securities  are  reported  at  fair  value 
on  the  balance-sheet.  Trading  securities 
are  those  debt  and  equity  securities  that 
an  entity  buys  and  holds  principally  for 
the  purpose  of  selling  in  ^e  near  term. 


'The  two  existing  breakdowns  for 
securities  on  the  Foreign  Branch  Report 
would  be  amended  to  collect 
information  on  debt  and  equity 
securities  in  a  manner  consistent  with 
the  reporting  of  such  data  in  the  FFIEC 
031  form  which  already  conforms  to 
FASB  115.  Items  4.a.  and  4.b.  on  the 
Foreign  Branch  Report  would  be  revised 
into  items  for  “Held-to-maturity 
securities”  and  “Available-for-sale 
securities.”  Trading  securities  would 
continue  to  be  reported  on  the  Foreign 
Branch  Report  in  item  5,  Trading  Assets. 

Quarterly  Reporting 

The  Foreign  Branch  Report  is 
currently  filed  on  a  quarterly  basis  by 
significant  branches,  that  is,  branches 
with  either:  (1)  total  assets  of  $2  billion 
or  more,  or  (2)  commitments  to 
purchase  foreign  ciurencies  and  U.S. 
dollar  exchange  (spot,  forwards,  and 
futures)  of  $5  billion  or  more.  The 
agencies  propose  to  revise  the  scope  of 
off-balance-sheet  transactions  used  in 
the  quarterly  filing  criteria  to  include  all 
those  off-balance-sheet  derivatives 
proposed  herein  to  be  covered  by  the 
Foreign  Branch  Report.  Thus,  the 
Foreign  Branch  Report  would  be  filed 
quarterly  by  significmit  branches  with 
either:  (1)  total  assets  of  $2  billion  or 
more,  or  (2)  commitments  to  purchase 
foreign  ciurencies  and  U.S.  dollar 
exchange  (spot,  forwards,  and  futures), 
all  other  futures  and  forwards  contracts, 
options  contracts,  and  the  notional 
value  of  interest  rate  swaps,  exchemge 
swaps  and  other  swaps  of  $5  billion  or 
more.  The  revised  criteria  are  consistent 
with  the  expanded  disclosures  for  off- 
balance-sheet  transactions  that  are  part 
of  this  proposed  revision. 

Request  for  Comment 

Comments  submitted  in  response  to 
this  notice  will  be  shared  among  the 
agencies  and  will  be  summarized  or 
included  in  the  agencies’  requests  for 
_  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 
Written  comments  should  address  the 
accuracy  of  the  burden  estimates  and 
ways  to  minimize  burden  including  the 
use  of  automated  collection  techniques 
or  the  use  of  other  forms  of  information 
technology  as  well  as  other  relevant 
aspects  of  the  information  collection 
request. 
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Dated:  December  20, 1996. 

Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of  the 
Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  23, 1996. 

William  W.  Wiles, 

Secretary  of  the  Board. 

Dated  at  Washington,  D.C.,  this  16th  day  of 
December,  1996. 

Federal  Deposit  Insurance  Corporation 
Steven  F.  Hanft, 

Assistant  Executive  Secretary  (Regulatory 
Analysis). 

IFR  Doc.  96-33064  Filed  12-27-96;  8:45  ami 
BILUNG  CODE  4810-33-P;  e210-01-P;  S714-01-P 

Office  of  Thrift  Supervision 

[No.  96-124] 

Pubiic  Disciosure  of  Reports  of  < 
Condition 

AGENCY:  Office  of  Thrift  Supervision, 

Treasury. 

action:  Notice. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  revised  its  Thrift 
Financial  Report  (TFR),  effective  June, 
1996.  The  revisions  to  the  TFR  format 
do  not  affect  the  availability  of 
information  contained  in  the  TFR.  Most 
information  collected  in  the  TFR  will 
continue  to  be  publicly  available 
pursuant  to  section  5(v)  of  the  Home 
Owners’  Loan  Act.  Information  in 
certain  previously  identified  areas  will 
continue  to  not  be  available  to  the 
public  because  the  Director  of  OTS  has 
determined  that  the  disclosure  of  such 
items  would  not  be  in  the  public 
interest. 

EFFECTIVE  DATE:  December  30, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  G.  Berbakos,  Director,  Financial 
Reporting  Division,  (202)  906-6720, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION:  Piu^uant 
to  section  5{v)  of  the  Home  Owners’ 
Loan  Act,  12  U.S.C.  1464(v),  each 
savings  association  is  required  to  make 
reports  of  condition  to  OTS  in  a  form 
established  by  OTS.  Section  5(v)  further 
requires  that  such  reports  and  all  the 
information  they  contain  be  available  to 
the  public  unless  the  OTS  Director 
determines  that  public  disclosure  of 
particular  information  would  not 
protect  the  safety  or  soundness  of  a 
particular  institution  or  institutions  or 
the  Savings  Association  Instance 
Fund,  or  would  not  otherwise  be  in  the 
public  interest.  If  the  Director  restricts 
disclosure  of  any  information  for 
savings  associations  generally,  that  fact 


and  the  reason  therefor  are  to  be 
disclosed  in  the  Federal  Register. 

On  August  7, 1990,  OTS  gave  notice 
that  certjEun  information  collected  on  the 
TFR  would  not  be  pubUcly  disclosed.  55 
FR  32168  (August  7, 1990).  Over  the 
years,  OTS  has  reviewed  and  revised  the 
scope  of  the  information  not  available 
for  public  disclosure. ' 

Last  year,  after  public  notice  and 
comment,  OTS  substantially 
streamlined  the  TFR,  effective  June, 

1996.  This  revised  TFR  format  does  not 
substantively  impact  the  disclosure  of 
TFR  information,  although  some 
information  that  is  not  publicly 
available  is  now  located  in  a  different 
schedule.  All  other  information 
collected  by  the  ’TFR  will  continue  to  be 
made  publicly  available. 

Information  on  interest-rate-risk  data, 
loans  30-89  days  past  due,  and 
classified  assets  will  continue  to  be 
withheld  for  the  reasons  set  forth  in  the 
August  1990  Notice.  As  noted  in  the  - 
February  1994  Notice,  aggregate  CMR 
data  is  publicly  available  for  selected 
industry  peer  groups. 

Interest-rate-risk  data  continues  to  be 
located  in  Schedule  CMR.  Schedule  PD, 
Lines  10  and  115  to  150  continues  to 
contain  information  on  Loans  30-89 
Days  Past  Due.  Classified  Assets,  which 
was  located  in  schedule  TA,  Lines  400- 
430  on  the  old  TFR,  is  now  foimd  in 
schedule  VA,  Lines  960,  965,  970,  and 
975  in  the  streamlined  'TFR. 

Dated:  December  19, 1996. 

By  the  Office  of  Thrift  Supervision. 

Nicolai  P.  Retsinas 
Director. 

[FR  Doc.  96-33037  Filed  12-27-96;  8:45  am) 
BILUNG  CODE  672(M>1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Proposed  Information  Collection 
Activity;  Public  Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 

'  Some  of  this  infoimation.  Specific  Valuation 
Allowances  and  Debt  Restructured  During  the 
Quarter,  was  later  determined  to  be  appropriate  for 
disclosure.  Those  items  were  disclosed  beginning 
with  the  March  1993  TFR.  On  February  28, 1994, 
OTS  issued  a  notice  that  information  used  to 
measure  interest  rate  risk  originally  contained  in 
TFR  schedule  MR  was  now  found  in  TFR  schedule 
CMR  and  would  continue  to  be  withheld  from 
disclosure  except  for  aggregate  CMR  data  for 
selected  industry  peer  groups.  59  FR  9520  (February 
28. 1994). 


burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  28, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0178. 

Title  and  Form  Number:  Monthly 
Certification  of  On-the-Job  and 
Apprenticeship  Training,  VA  Form  22- 
6553d.  (Note:  A  reference  to  VA  Form 
22-6553d  also  includes  VA  Form  22- 
6553d-l  imless  otherwise  specified.  VA 
Form  22-6553d— 1  contains  the  same 
information  as  VA  Form  22-6553d.) 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  is  used  by 
trainees  and  employers  to  report  the 
number  of  hours  worked  in  on-the-job 
training  programs  and  apprenticeships, 
and  to  report  terminations  of  training  in 
such  programs.  The  information  is  used 
by  the  VA  to  determine  whether  a 
trainee’s  education  benefits  are  to  be 
continued,  changed  or  terminated,  and 
*the  effective  date  of  such  action. 

Current  Actions:  The  VA  is  authorized 
to  pay  education  benefits  to  veterans 
and  other  eligible  persons  pm^uing 
approved  programs  not  leading  to  a 
standard  college  degree  under  Title  38, 
U.S.C.,  Chapters  32  and  35,  Title  10, 
U.S.C.,  CSiapter  1606,  and  Pubhc  Law 
96-342,  Section  903.  Benefits  are 
authorized  monthly  based  upon  the 
number  of  hoiu«  worked  by  the  trainee 
and  verified  by  the  training 
establishment.  The  form  is  completed 
by  the  trainee  and  the  training 
establishment  to  report  to  the  VA  the 
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number  of  hours  worked  and/or  to 
report  the  date  of  termination. 

Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
Not-for-profit  institutions,  and  State, 
Local  or  Tribal  Government. 

Estimated  Annual  Burden:  4,647 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  Monthly. 
Estimated  Annual  Responses:  55,786. 
Estimated  Number  of  Respondents: 
14,770. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Afiairs,  Attn: 
Nancy  ].  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 
Dated:  December  16, 1996. 

By  direction  of  the  Secretary. 

Donald  Lm  Neilson,  Director, 

Information  Management  Service. 

[FR  Doc.  96-33079  Filed  12-27-96;  8:45  am] 
BIUJNQ  OOOE  832(MI1-P 


Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Afiairs. 

ACTION:  Notice. 

SUMMARY:  As  part  of  its  continviing  effort 
to  reduce  paperwork  and  respondent 
burden,  the  Office  of  Management  (OM) 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
information  collection.  This  request  for 
conunent  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well- 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  28, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Barbara  Epps,  Office  of  Management 
(045A4),  Department  of  Veterans 
Afiairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  conunents 
will  become  a  matter  of  public  record 
and  will  be  summarized  in  the  OM 
request  for  Office  of  Management  and 


Budget  (OMB)  approval.  In  this 
doaunent  the  OM  is  soliciting 
comments  concerning  the  following 
information  collection: 

OMB  Control  Number:  2900-0078. 

Title:  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  letter  is 
used  to  obtain  additional  information 
from  a  correspondent  when  the 
incoming  correspondence  does  not 
provide  sufficient  information  to 
identify  a  specific  veteran.  Failure  to 
obtain  this  information  may  prevent  VA 
from  taking  action  on  the 
correspondence. 

Current  Actions:  The  form  letter  is 
used  by  VA  personnel  to  identify  a 
specific  veteran,  determine  the  location 
of  a  specific  file,  and  to  accomplish  the 
action  requested  by  the  correspondent 
such  as,  process  a  benefit  claim  or  file 
material  in  an  individual’s  claims 
folder.  Completion  of  VA  Form  Letter 
70-2  is'volxmtary  and  failvue  to  furnish 
the  requested  information  has  no 
adverse  effect  on  either  the  veteran  or 
the  correspondent. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,750 
horns. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
45,000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Barbara  Epps,  Office  of  Management 
(045A4),  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  Telephone  (202) 
273-8013  or  FAX  (202)  273-5981. 

Dated:  December  16, 1996. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Information  Management  Service. 

[FR  Doc.  96-33080  Filed  12-27-96;  8:45  am] 
'BH.LINQ  CODE  8320-01-P 


Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  As  part  of  its  continuing  efiort 
to  reduce  paperwork  and  respondent 


burden,  the  Office  of  Management  (OM) 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  piursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
infonnation  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before'February  28, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Barbara  Epps,  Office  of  Management 
(045 A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  All  comments 
will  become  a  matter  of  public  record 
and  will  be  summarized  in  the  OM 
request  for  Office  of  Management  and 
Budget  (OMB)  approval.  In  this 
document  the  OM  is  soliciting 
comments  concerning  the  following 
information  collection: 

OMB  Control  Number:  2900-0025. 

Title:  Request  for  Consent  to  Release 
of  Information,  VA  Form  3288. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Need  and  Uses:  The  form  is 
completed  by  veterans  or  beneficiaries 
to  provide  the  VA  with  a  written 
consent  to  release  records  or 
information.  Use  of  the  form  ensures  an 
individual  gives  an  informed  written 
consent  for  the  release  of  records  or 
information  about  himself/herself  that  is 
consistent  with  the  statutory 
requirements  of  the  Privacy  Act  of  1974 
and  the  VA’s  confidentiality  statute. 

Current  Actions:  Veterans  and  their 
beneficiaries  regularly  request  that 
copies  of  documents  or  information 
contained  in  their  benefits  or  medical 
records  be  released  to  third  parties,  such 
as  insurance  companies,  physicians  and 
other  individuals.  The  Privacy  Act  of 
1974  (5  U.S.C.,  552a)  and  the  VA’s 
confidentiality  statute  (38  U.S.C.,  5701) 
as  implemented  by  38  CFR  1.526(a)  and 
38  CFR  1.576(b)  require  individuals  to 
provide  written  consent  before 
documents  or  information  can  be 
disclosed  to  third  parties  not  allowed  to 
receive  records  or  information  under 
any  other  provision  of  law,  i.e.,  routine 
use  of  a  record  in  a  system  of  records. 
VA  Form  3288  contains  the  minimum 
information  that  must  be  provided  in 
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writing  before  a  record  or  information  is 
releas^. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,875 
hours. 

Estimated  Average  Burden  Per 
Respondent:  7.5  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
151,000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  should  he  directed  to 
Depmrtment  of  Veterans  Affairs,  Attn: 
Ba^ra  Epps.  Office  of  Management 
(045A4),  810  Vermont  Avenue,  NW, 
Washington,  DC  20420,  Telephone  (202) 
273-8013  or  FAX  (202)  273-5981. 

Dated:  December  16, 1996. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Information  Management  Service. 

[FR  Doc.  96-33081  Filed  12-27-96;  8?45  am] 
BILLING  cooe  8320-01-l> 


Proposed  Information  Collection 
Activity;  Public  Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  automated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  be 
received  on  or  before  February  28, 1997. 
ADDRESSES:  Direct  all  written  comments 
to  Nancy  J.  Kessingerf  Veterans  Benefits 
Administration  (20S52),  IDepartment  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  summarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 


soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0460. 

Title  and  Form  Number:  Application 
for  Assumption  Approval  and/or 
Release  From  Personal  Liability  to  the 
Government  on  a  Home  Loan,  VA  Form 
26-6381. 

Type  of  Review:  Extension  of  a 
ourently  approved  collection. 

Need  and  Uses:  The  form  is 
completed  by  veterans  who  are  selling 
their  homes  by  assumption  rather  than 
requiring  purchasers  to  obtain  their  own 
financing  to  pay  off  the  loan.  The 
information  furnished  is  essential  to 
determinations  for  assumption 
approval,  release  of  liability,  and 
substitution  of  entitlement. 

Current  Actions:  Title  38,  U.S.C., 
Section  3713(a)  provides  that  when  a 
veteran  disposes  of  his  or  her  interest  in 
the  property  securing  the  loan,  the  VA 
may,  upon  request,  release  the  original 
veteran-borrower  from  personal  liability 
to  the  Government  only  if  three 
requirements  are  fulfilled.  First,  the  loan 
must  be  current.  Second,  the  purchaser 
must  assume  all  of  the  veteran’s  liability 
to  the  Government  and  the  mortgage 
holder  on  the  guaranteed  loan.  Third, 
the  purchaser  must  qualify  from  a  credit 
and  income  standpoint,  to  the  same 
extent  as  if  he  or  she  were  a  veteran 
applying  for  a  VA-guaranteed  loan  in 
the  same  amount  as  the  loan  being 
assumed. 

Affected  Public:  Individuals  or 
households  and  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  790  hours. 
Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
4,740. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Affairs,  Attn: 
Nancy  ).  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 
Dated:  December  5, 1996. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  96-33083  Filed  12-27-96;  8:45  am) 

BILUNQ  COOE  8320-01-P 


Proposed  information  Collection 
Activity;  Public  Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 


action:  Notice. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden.  Veterans  Benefits 
Administration  (VBA)  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  this 
information  collection.  This  request  for 
comment  is  being  made  pursuant  to  the 
Paperwork  Reduction  Act  of  1995 
(Public  Uw  104-13;  44  U.S.C. 
3506(c)(2)(A)).  Comments  should 
address  the  accuracy  of  the  burden 
estimates  and  ways  to  minimize  the 
burden  including  the  use  of  autcnnated 
collection  techniques  or  the  use  of  other 
forms  of  information  technology,  as  well 
as  other  relevant  aspects  of  the 
information  collection. 

DATES:  Written  comments  and 
recommendations  on  the  proposal  for 
the  collection  of  information  should  he 
received  on  or  before  February  28, 1997. 
ADDRESSES:  Elirect  all  written  comments 
to  Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  All 
comments  will  become  a  matter  of 
public  record  and  will  be  siunmarized 
in  the  VBA  request  for  Office  of 
Management  and  Budget  (OMB) 
approval.  In  this  document  VBA  is 
soliciting  comments  concerning  the 
following  information  collection: 

OMB  Control  Number:  2900-0098. 

Title  and  Form  Number:  Application 
for  Survivors’  and  Dependents’ 
Educational  Assistpnce  (Under 
Provisions  of  Chapter  35,  Title  38, 
U.S.C.),  VA  Form  22-5490. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Need  and  Uses:  The  form  serves  as  an 
application  for  Dependents*  Educational 
Assistance  (DEA).  The  information 
collection  is  necessary  for  the  VA  to 
determine  the  eligibility  of  a  veteran’s  or 
serviceperson’s  children,  spouse  or 
surviving  spouse  to  DEA. 

Current  Actions:  Spouses,  surviving 
spouses,  and  children  of  veterans  must 
submit  evidence  to  establish  eligibility 
and  entitlement  to  DEA  under  Title  38, 
U.S.C.,  3513.  The  VA  uses  the 
information  to  determine  if  an 
individual  claimant  qualifies  for  DEA 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  8,700 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Once — Initial 
Application. 

Estimated  Number  of  Respondents: 
17,400. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  should  be  directed  to 
Department  of  Veterans  Afiairs,  Attn: 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52).  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  Telephone 
(202)  273-7079  or  FAX  (202)  275-4884. 
Dated:  December  5, 1996. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  96-33084  Filed  12-27-96;  8:45  am] 
BIUJNQ  CODE  8320-01-P 


Agency  Information  Collection: 
Submission  for  0MB  Review; 

Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

OMB  Control  Number:  2900-0029. 
Titles  and  Form  Numbers: 

a.  Offer  to  Purchase  and  Contract  of 
Sale,  VA  Form  26-6705. 

b.  Credit  Statement  of  Prospective 
Purchaser,  VA  Form  26-6705b. 

c.  Addendum  to  VA  Form  26-6705, 
VA  Form  26-6705C. 

d.  Addendiun  to  VA  Form  26-6705 
(Virginia),  VA  Form  26-6705d 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Needs  and  Uses: 

a.  VA  Form  26-6705  is  used  by  the 
private  sector  sales  broker  to  submit  an 
offer  to  the  VA  on  behalf  of  a 
prospectiv6  purchaser  of  a  VA-acquired 
property.  The  form  will  be  prepared  for 
each  proposed  contract  submitted  to  the 
VA.  If  the  VA  accepts  the  offer  to 
purchase,  it  then  b^omes  a  contract  of 


sale.  The  form  defines  the  terms  of  sale, 
provides  the  prospective  purchaser  with 
a  receipt  for  his/her  earnest  money 
deposit,  eliminates  the  need  for  separate 
transmittal  of  a  purchase  offer  and 
develops  the  contract  without  such 
intermediate  processing  steps  and 
furnishes  evidence  of  the  station 
decision  with  respect  to  the  acceptance 
of  the  contract  as  tendered.  Without  this 
information,  a  determination  of  the  best 
offer  for  a  property  cannot  be  made. 

b.  VA  Form  26-6705b  is  used  as  a 
credit  application  to  determine  the 
creditworthiness  of  a  prospective 
piurchaser  in  those  instances  when  the 
prospective  purchaser  seeks  the  VA 
vendee  financing,  along  with  VA  Form 
26-6705.  In  such  sales,  the  offer  to 
purchase  will  not  be  accepted  imtil  the 
purchaser’s  income  and  credit  history 
have  been  verified  and  a  loan  analysis 
has  been  completed,  indicating  loan 
approval.  Without  this  information,  the 
ooditworthiness  of  a  prospective 
pmrchaser  cannot  be  determined  and  the 
offer  to  purchase  cannot  be  accepted. 

c.  VA  Form  26-6705c,  using  the 
“highest  net  return/ cash  equivalent 
value”  (EWCEV)  procedure,  is  intended 
to  simplify  the  selection  process  among 
competing  offers  and  ensure  that  the 
offer  selected  provides  the  greatest  value 
to  the  VA.  The  procedure  requires  one 
or  more  calculations  on  each  offer  in 
order  to  convert  it  to  a  “net  to  VA”  basis 
which  can  easily  be  compared  to  other 
offers,  and  thus  enable  the  VA  to  be  sure 
that  the  highest  real  dollar  offer  is 
accepted.  The  sole  pvupose  of  the  HNR/ 
CEV  is  to  determine  wffich  offer  is  the 
most  financially  advantageous  to  the  VA 
and  in  tium,  the  taxpayers.  This 
procedure  is  very  similar  to  the 
calculation  prepared  on  most  private 
sector  transactions  in  order  to  show  the 
seller  what  he  or  she  will  receive  as 
proceeds  of  sale. 

d.  VA  Form  26-6705d  is  an 
addendum  to  VA  Form  26-6705  for  use 
in  Virginia.  It  includes  requirements  of 
State  law  which  must  be  acknowledged 
by  the  purchaser  at  or  prior  to  closing. 

A  few  minor  revisions  were  made  to  the 


form  and  caused  no  change  in  burden 
hours. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  64,583 
hours. 

a.  VA  Form  26-7605—33,333  hours. 

b.  VA  Form  26-6705b-33,500  hours. 

c.  VA  Form  26-6705c-8,333  hours. 

d.  VA  Form  26-6705d— 417  hours. 
Estimated  Average  Burden  Per 

Respondent:  14  minutes  (average). 

a.  VA  Form  26-7605-20  minutes. 

b.  VA  Form  26-6705b-20  minutes. 

c.  VA  Form  26-6705c-5  minutes. 

d.  VA  Form  26-6705d-5  minutes. 
Frequency  of  Response:  Generally 

one-time. 

Estimated  Number  of  Total 
Respondents:  272,500. 

*  a.  VA  Form  26-7605— 100,000. 

b.  VA  Form  26-6705b— 67,500. 

c.  VA  Form  26-6705c— 100,000. 

d.  VA  Form  26-6705d— 5,000. 
ADDRESSES:  A  copy  of  this  submission 
may  be  obtained  from  Ron  Taylor,  VA 
Clearance  Officer  (045 A4),  Department 
of  Veterans  Affairs,  8l0  Vermont 
Avenue,  NW,  Wasffington,  DC  20420, 
(202)  273-8015. 

Comments  and  recommendations 
concerning  this  submission  should  be 
directed  to  VA’s  OMB  Desk  Officer, 
Allison  Eydt,  OMB  Hiunan  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-4650. 
DO  NOT  send  requests  for  benefits  to 
this  address. 

DATES:  Conunents  on  the  information 
collection  should  be  directed  to  the 
OMB  Desk  Officer  within  30  days  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Taylor,  VA  Clearance  Officer  (045A4), 
(202)  273-8015. 

Dated:  December  16, 1996. 

By  direction  of  the  Secretary. 

Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  96-33078  Filed  12-27-96;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  The^  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9CFRPart381 
[Docket  No.  94-022F-2] 

RIN  0583-AC24 

Use  Of  the  Term  “Fresh"  on  the 
Labeiing  of  Raw  Poultry  Products 

Correction 

In  rule  document  96-31971  beginning 
on  page  66198  in  the  issue  of  Xuesday, 
December  17, 1996  make  the  following 
correction: 

§381.129  [Corrected] 

On  page  66200,  in  the  third  column, 
in  §381.129(b)(6)(i),  in  the  seventh  line, 
“never”  should  read  “ever”. 

BILUNG  CODE  1805-01-0 


DEPARTMENT  OF  EDUCATION 

34CFR  Part  86 
RIN  1810-AA83 

Drug  and  Alcohol  Abuse  Prevention 

Correction 

In  rule  docvunent  96-31874  beginning 
on  page  66225  in  the  issue  of  Tuesday, 


December  17, 1996  make  the  following 
correction: 

PART  86  [CORRECTED] 

1.  On  page  66225,  in  the  third 
colimin,  in  the  ninth  and  tenth  lines, 
remove  the  authority  citation. 

2.  On  the  same  page,  in  the  same 
column,  imder  amendatory  instruction 
1.,  insert  “Authority:  20  U.S.C.  1145g, 
unless  otherwise  noted.” 

BILUNG  CODE  1S0S-01-O 

ENVIROMENTAL  PROTECTION 
AGENCY 

40CFRPart76 

[AD-FRL-6668-1] 

RIN  2060-AF48 

Acid  Rain  Program;  Nitrogen  Oxides 
Emission  Reduction  Program 

Correction 

In  rule  document  96-31839, 
beginning  on  page  67112,  in  the  issue  of 
Thmrsday,  December  19, 1996,  make  the 
following  correction: 

§78.5  [Corrected] 

On  page  67162,  in  the  third  column, 
in  amendatory  instruction  3.,  “remaing” 
should  read  “removing”. 

BILLING  CODE  1505-B1-O 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart410 

RIN3206-AF99 

Trainihg 

Correction 

In  rule  dociunent  96-31975  beginning 
on  page  66189  in  the  issue  of  Tuesday, 
December  17, 1996,  make  the  following 
correction: 

§410.403  [Corrected] 

On  page  66197,  in  the  second  column, 
in  §410.403(b),  in  the  first  line, 
“reduces”  should  read  “reduced”. 

BILUNG  CODE  150S-«1-D 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart581 

RIN  3206-AH55 

Processing  Garnishment  Orders  for 
Child  Support  andfor  Alimony 

Correction 

In  rule  document  96-32137, 
beginning  on  page  67378,  in  the  issue  of 
Friday,  December  20, 1996,  make  the 
following  correction: 

Appendix  A  to  Part  581  [Corrected] 

On  page  67378,  in  the  second  colxunn, 
in  Appendix  A  to  part  581,  insert 
“Department  of  Agriculture"  under  the 
heading  1.  Departments,  and  above  the 
entry  “Office  of  the  Secretary”. 


BILUNG  CODE  150S-01-D 


tn 


Part  II 


Department  of  the  Treasury 

Comptroller  of  the  Currency 
12  CFR  Part  12 

Federal  Reserve  System 

12  CFR  Parts  208  and  211 

Federal  Deposit  Insurance 
Corporation 

12  CFR  Part  342 

Qualification  Requirements  for 
Transactions  in  Certain  Securities, 
Proposed  Rule  and  Proposed  Information 
Collection  Comment  Request;  Notice 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  die 
Currency 

12  CFR  Part  12 
[Docket  No.  96-29] 

RIN  1557-nAB42 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  211 
[Docket  No.  R-O950] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  342 
RIN  3064-AB85 

Qualification  Requirements  for 
Transactions  in  Certain  Securities 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Joint  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Cxurency  (OCC),  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insiirance  Corporation  (FDIC)  (hanldng 
agencies)  propose  to  adopt  a 
qualification  regulation  for  those  banks 
that  engage  in  bank-direct  retail  sales  or 
reconunendations  of  certain  securities 
through  their  employees.  Because  bemks 
are  not  required  to  register  as  a  broker- 
dealer  under  the  Secvirities  Exchange 
Act  of  1934,  as  amended,  15  U.S.C.  78 
et  seq.  (Securities  Exchange  Act),  the 
proposed  regulation  estabhshes 
requirements  for  banks  and  bank 
securities  representatives  that  are 
consistent  with  the  professional 
qualification  requirements  for  broker- 
dealers  and  registered  representatives 
imder  the  Securities  Exchange  Act  and 
rules  thereimder  and  the  rules  of  the 
securities  self  regulatory  organizations 
(SSROs).  The  banking  agencies  invite 
comment  on  all  aspects  of  the'  proposal 
as  well  as  on  the  specific  issues 
identified  in  the  “Section-by-Section 
Summary  and  Request  for  Comment.” 

In  a  separate  document  published 
elsewhere  in  this  separate  part  of  the 
Federal  Register  as  a  companion  Notice 
of  Forms,  the  banking  agencies  are 
proposing  to  adopt  four  forms  to  be  used 
in  connection  with  the  regulation:  Form 
SB  (Uniform  Notice  for  Sponsoring 
Bacik),  Form  SBW  (Uniform  Notice  for 
Sponsoring  Bank  Withdrawal),  Form 


U-4B  (Uniform  Application  for  Bank 
Securities  Representative  Registration  or 
Transfer),  and  Form  U-5B  (Uniform 
Termination  Notice  for  Bank  Securities 
Representative  Registration).  The 
proposed  forms  are  based  on  the 
uniform  forms  used  in  the  securities 
industry  for  broker-dealers  and  their 
registered  representatives.  The  use  of 
these  proposed  forms,  along  with  this 
proposed  regulation,  will  promote  the 
safe  and  soimd  operation  of  bank  retail 
securities  sales  programs  and  customer 
protection  by  standardizing  the 
qualification  requirements  of  bank 
personnel  engaged  in  the  retail  sale  of 
certain  securities. 

DATES:  Comments  on  the  proposed 
regulation  must  be  received  by  February 
28, 1997. 

ADDRESSES:  Coihments  should  be 
directed  to: 

OCC:  Communications  Division, 

Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  S.W., 

Washington  DC  20219,  Attention: 

Docket  No.  96-29.  Comment's  will  be 
available  for  pubfic  inspection  and 
photocopying  at  the  same  location.  In 
addition,  comments  may  be  sent  by 
.  facsimile  transmission  to  FAX  number 
(202)  874-5274  or  by  Internet  mail  to 
REGS.COMMENTS@C)CC.TREAS.GOV. 

Board:  William  W.  Wiles,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System.  20th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20551, 
Attention:  Docket  No.  R-0950,  or 
delivered  to  room  B-2222  of  the  Eccles 
Building  between  8:45  a.m.  and  5:15 
p.m.  Comments  may  be  inspected  in 
-  room  MP-500  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  §  261.8  of  the  Board  of  Governors’ 
rules  regarding  availability  of 
information,  12  CFR  261.8. 

FDIC:  Jerry  L.  Langley,  Executive 
Secretary,  Attention:  Room  F-402, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington,  D.C. 
20429.  Comments  may  be  hand 
delivered  to  Room  F— 402, 1776  F  Street, 
N.W.,  Washington,  DC  20429,  on 
business  days  between  8:30  a.m.  and 
5:00  p.m.  or  transmitted  by  fax  or  the 
internet.  The  FDIC’s  fax  number  is  (202) 
898-3838  and  its  Internet  address  is: 
COMMENTS@FDIC.GOV.  Comments 
will  be  available  for  inspection  and 
photocopying  in  Room  100,  801  17th 
Street,  NW,  Washington,  DC  between 
9:00  a.m.  and  5:00  p.m.  on  business 
days. 

FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Joseph  W.  Malott,  Examiner, 
Capital  Markets  (202)  874-5070,  and 
Joel  Miller,  Senior  Attorney,  Securities 
and  Corporate  Practices  (202)  874-5210. 


Board:  Howeird  Amer,  Assistant 
Director,  Division  of  Banking 
Supervision  emd  Regulation  (202)  452- 
2958,  and  Angela  Desmond,  Senior 
Counsel,  Division  of  Banking 
Supervision  and  Regulation  (202)  452- 
3497. 

FDIC:  William  A.  Stark,  Assistant 
Director,  Division  of  Supervision,  (202) 
898-6972;  Lisa  D.  Arquette,  Senior 
Capital  Markets  Specialist,  Division  of 
Supervision,  (202)  898-8633;  Ann 
Hume  Loikow,  Counsel,  Regulations 
and  Legislation  Section,  Legal  Division, 
(202)  898-3796;  and  Patrick  J.  McCarty, 
Counsel,  Regulations  and  Legislation 
Section,  Legal  Division,  (202)  898-8708. 

SUPPLEMENTARY  INFORMATION: 
Background 

In  recent  years,  sales  of  securities  and 
other  nondeposit  investment  products 
on  bank  premises  have  increased  as 
banks  have  made  these  products 
available  to  retail  customers  either 
directly  as  brokers  ‘  or  through  third 
parties.  As  this  business  has  evolved, 
both  the  banking  agencies  and  the 
banking  industry  have  identified  the 
need  for  banks  to  manage  the 
reputational  and  legal  risks  to  banks  that 
could  result  fi'om  customer  confusion, 
to  disclose  that  these  investment 
products  are  not  guaranteed  by  the  bank 
or  insured  by  the  FDIC,  and  to  ensure 
that  banks  are  aware  of  the  application 
of  the  antifraud  provisions  of  the 
Federal  securities  laws  if  material 
misstatements  or  omissions  occur  in 
connection  with  sales  of  securities  on 
bank  premises.  These  concerns  arise 
whether  the  bank  is  selling  directly  to 
customers  or  whether  SEC-regulated- 
broker-dealers  are  selling  on  bank 
premises.2 

To  address  these  needs,  in  1994,  the 
banking  agencies  and  the  Office  of 
Thrift  Supervision  issued  the 
Interagency  Statement  on  Retail  Sales  of 
Nondeposit  Investment  Products 
(Interagency  Statement),  which  sets 
forth  guidelines  for  conducting  sales  of 
nondeposit-investment  products, 
consistent  with  principles  of  safety  and 


■  Banks  specifically  are  excluded  from  the 
definition  of  “broker”  in  section  3(a)(4)  of  the 
Securities  Exchange  Act,  15  U.S.C.  78c(a)(4),  and 
may  engage  in  brokerage  transactions  without 
having  to  register  with  the  Securities  and  Exchange 
Conunission  (SEC). 

2  It  is  estimated  that  approximately  87  percent  of 
all  sales  of  securities  on  ^nk  premises  are  effected 
by  SEC-regulated  broker-dealers.  See  U.S.  General 
Accounting  Office,  Report  to  Congressional 
Requesters:  Bank  Mutual  Funds  Sales  Practices  and 
Regulatory  Issues  GAO/GGD-95-210,  at  p.  52 
(September  1995);  U.S.  General  Accounting  Office, 
Report  to  Congressional  Requesters:  Banks' 
Securities  Activities — Oversight  Differs  Depending 
on  Activity  and  Regulator,  GAO/GGD-95-214,  at  p. 
25  (September  1995). 
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sovmdness  and  customer  protection.’ 
Among  other  things,  the  Interagency 
Statement  provides  that  hanks  that 
engage  in  the  retail  recommendation  or 
sale  of  securities  should  provide  sales 
personnel  with  training  diat  is  the 
substantive  equivalent  of  that  provided 
to  their  securities  industry  counterparts. 

Since  adoption  of  the  Interagency 
Statement,  industry  peirticipants  have 
commented  that  it  is  difficult  to 
measure  their  compliance  with  the 
equivalent  training  requirement  when 
there  are  no  objective  measures  of  a 
bank  salesperson’s  training  comparable 
to  that  provided  by  the  securities 
industry  professional  quafifications 
examinations  for  broker-dealer  sales 
persoimel.  To  address  this  issue,  the 
banking  agencies  approached  the  SSROs 
that  own  &e  examinations  that  pertain 
to  the  sale  of  mutual  funds  ^  and  general 
securities  products’  and  requested  that 
the  SSROs  make  the  Investment 
CompanyA^ariable  Contracts  Products 
Limited  Representative  Qualification 
Examination  (Series  6  Exeunination)  and 
the  General  Secruities  Registered 
Representative  Examination  (Series  7 
Examination)  available  to  bank 
personnel.  The  SSROs  agreed  on  the 
condition  that  the  banking  agencies 
adopt  regulations  establishing 
registration  and  qualification 
requirements  analogous  to  those 
applicable  to  the  securities  industry. 

Adoption  of  a  qualifications 
regulation  for  banks  and  their 
employees  who  2make  retail 
solicitations,  recommendations, 
purchases,  or  sales  of  securities  will 
provide  a  number  of  benefits  in  addition 
to  ensuring  compliance  with  the 
equivalent  training  requirements  of  the 
Interagency  Statement.  The  regulation 
will  ensure  that  bank  sales 
representatives  have  adequate  product 
and  regulatory  knowledge  pertaining  to 
those  securities  being  recommended 
and  sold  at  the  retail  level.  This  will 
promote  the  safe  and  sound  operation  of 
bank-  sponsored  sales  programs  and 
enhance  customer  protection.  The 
regulation  also  will  enhance  the  banking 


^  5  Fed.  Bnkg.  L.  Rep.  (CXSI)  PP  70-001,  et  seq.; 
Federal  Reserve  Supervisory  Letter,  SR  94-1  l(nS) 
(February  17, 1994);  Federal  Reserve  Supervisory 
Letter,  95-46  (SPE)  (September  14, 1995), 
interpreting  the  Interagency  Statement;  (XX] 

Bulletin  94-13  (Nondeposit  Investment  Sales 
Examination  Procedures)  (February  24, 1994);  OCC 
Bulletin  95-52  (Clarification  of  Interagency 
Guideliites)  (September  22, 1995);  FDIC  Financial 
Institutions  Letter  9^-94  (February  17, 1994);  and 
FDIC  Financial  Institutions  Letter  61-95  (September 
13, 1995). 

*The  National  Association  of  Steurities  Dealeis, 
Inc.  (NASD). 

*The  NASD,  New  York  Stock  Exchange,  Inc. 
(NYSE),  and  Municipal  Securities  Rulemaking 
Board  (MSRB). 


agencies’  ability  to  identify  and  restrict 
individuals  who  are  subject  to  a 
statutory  disqualification  and  therefore 
not  qualified  imder  the  securities  laws 
from  soliciting,  recommending, 
purchasing,  or  selling  securities  at  the 
retail  level  on  behalf  of  banks. 

Moreover,  adoption  of  the  proposed 
quedification  requirements  is  likely  to 
facilitate  individuals  seeking  to  move 
between  banks  and  broker-dealers 
without  losing  their  qualifications  to 
sell  certain  securities  in  either 
industry.®  This  would  create  additional 
efficiencies  for  banks  and  securities 
firms  and  opportunities  for  their 
employees. 

Accordingly,  the  beuiking  agencies 
propose  to  adopt  qualification 
regulations  that  estabhsh  filing 
requirements  for  banks  and  registration, 
testing,  and  continuing  education 
requirements  for  bank  securities 
representatives  that  are  analogous  to  the 
professional  qualification  requirements 
for  broker-de^ers  imder  the  Securities 
Ex<±ange  Act,  and  rules  thereimder, 
and  the  rules  of  the  SSROs.  Any  filing 
required  to  be  made  to  a  banking  agency 
will  be  made  at  the  NASD,  whi(di  will 
maintain  all  information  in  its  Central 
Registration  Depository  (CRD),  the 
national/state  computer-based  registry 
for  broker-dealers  and  securities 
personnel. 

The  proposed  use  of  securities 
industry  qualification  examinations  and 
continuing  education.materials  will  not 
alter  the  statutory  scheme  for  banks  or 
their  brokerage  activities.  No  SSRO, 
including  the  NASD,  obtains 
jurisdiction  over  any  sponsoring  biuik  or 
baqk  securities  representative  as  a  result 
of  the  proposed  rule  or  the  submission 
of  filings  to  the  appropriate  Federal 
banking  agency  at  the  NASD.  Legal  and 
supervisory  authority  over  hanks 
remains  vested  exclusively  with  the 
appropriate  Federal  banking  agency. 

Authority  to  Issue  Regulation 

This  rulemaking  is  authorized 
pursuant  to  the  banking  agencies’ 
statutory  authority  imder  section  8  of 
the  Federal  Deposit  Insurance  Act 
(FDIA),  12  U.S.C.  1818,  to  prevent 
imsafe  and  imsound  practices  by,  and  to 
adopt  regulations  defining  safe  and 


*  Under  current  SSRO  rulee,  a  bank  securities 
representative  seeking  to  move  to  a  broker-dealer 
must  request  a  waiver  fiom  the  examination 
requirements  from  his  or  her  designated  SSRO.  To 
the  extent  a  bank  securities  representative  seeks  to 
engage  in  the  recommendation  or  sale  of  municipal 
securities,  the  MSRB’s  90-day  apprenticeship 
requirement  applies.  See  MSRB  Rule  &-3(a)(iii).  To 
the  extent  a  bank  securities  representative  seeks  to 
become  a  candidate  for  registration  with  an 
exchange,  a  training  requirement  may  be  required. 
See,  e.g.,  NYSE  Rule  345.15(2). 


sound  practices  for,  banks  under  their 
respective  jurisdictions.'^  In  addition, 
the  banking  agencies  have  the  authority 
to  prescribe  specific  operational  and 
managerial  standards,  as  deemed 
appropriate,  pursuant  to  section  39p>- 
1(a)(2)  of  the  FDIA,  12  U.S.C.  831p- 
1(a)(2). 

Section-by-Section  Summary  and 
Request  for  Comment 

Definitions 

Appropriate  Qualification  Examination. 

'The  proposal  defines  "appropriate 
quahfication  examination’’  as  the  Series 
6  Exfunination  or  the  Series  7 
Examination,  both  of  which  are 
administered  hy  the  NASD. 

The  Series  6  Examination  is  the 
appropriate  qualification  examination 
for  a  bank  employee  engaged  solely  in 
covered  transactions  of  open-end 
investment  company  shares,  original 
distribution  closed-end  investment 
company  shares,  unit  investment  trusts, 
or  variable  contracts,  including  variable 
life  insurance  contracts  and  variable 
annuity  contracts.  The  Series  7 
Examination  is  the  appropriate 
examination  for  a  bank  securities 
representative  who  effects  transactions 
in  other  securities,  sucdi  as  equities  and 
corporate  bonds,  in  addition  to  the 
prciducts  covered  hy  the  Series  6 
Examination.  A  person  who  passes  the 
Series  7  Examination  need  not  pass  the 
Series  6  Examination. 

Bank 

The  proposal  defines  “bank"  as  each 
institution  regulated  by  the  banking 
agencies,  respectively,  but  does  not 
include  affiliates,  subsidiaries,  or 
foreign  branches  of  such  institutions. 
(“Foreign  branches”  located  in  any 
Territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  the  Trust 
Territory  of  the  Pacific  Islands,  or  the 
Virgin  Islands,  however,  are  included  in 
the  definition  of  “bank.")  Bank 
subsidiaries  and  affiliates  engaged  in 
securities  sales  are  already  registered 
with  the  SEC  and  are  subject  to  the  rules 
and  requirements  of  the  SEC  and 
SSROs. 

Bank  Securities  Representative 

The  proposal  defines  “bank  securities 
representative”  as  any  bank  officer, 
director,  or  employee  (collectively, 
employee)  who  engages  in  covered 
transactions  or  is  designated  as  the 
supervisor  of  a  bank  employee  engaged 


Independmt  Bankars  Association  v.  Heiwann, 
613  F.2d  1164, 1166-69  (D.C  Cir.  1979),  cert. 
denied.  449  U.S.  623;  see  also  National  Petroleum 
Refiners  Assoc,  v.  FTC,  482  F.2d  672, 680-81  (D.C 
Cir.  1973),  cert,  denied.  415  U.S.  951  (1973). 
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in  covered  transactions.  Each  employee 
seeking  to  qualify  as  a  bank  securities 
representative  must  be  sponsored  by  his 
or  her  employing  bank.  A  sponsoring 
bank  must  file  proposed  Form  U— 4B  on 
behalf  of  its  employees.  The  Form  U-4B 
includes  an  application  for  a  bank 
employee  to  take  either  the  Series  6  or 
Series  7  Examination. 

Under  the  section  captioned 
“Optional  Designation  as  a  Bank 
Secruities  Representative,*’  a  bank  also 
may  choose  to  have  legal,  compliance, 
and  audit  personnel  t^e  a  qualification 
examination.  Even  though  those 
individuals  are  not  engaged  in  retail 
sales  or  recommendations  of  securities, 
for  purposes  of  this  regulation,  they  will 
be  deemed  to  be  bank  securities 
representatives  if  they  pass  a 
qualification  examination  and  will  be 
required  to  comply  with  all  the  other 
provisions  of  the  regulation  to  maintain 
their  registration. 

Continuing  Education 

The  proposal  defines  “continuing 
education’’  as  the  course  of  study 
specified  in  the  section  captioned 
“Continuing  Education  and  Training 
Requirements.’’  These  requirements 
correspond  to  SSRO  continuing 
education  requirements  applicable  to 
registered  representatives. 

Covered  Product 

The  proposal  defines  “covered 
product”  as  having  the  same  meaning  as 
“security”  as  defined  at  section  3(a)(10) 
of  the  Securities  Exchange  Act,  15 
U.S.C.  78c{a)(10).  The  definition 
specifically  excludes  a  government 
security  as  defined  at  section  3(a)(42)  of 
the  Securities  E>Qchange  Act,  15  U.S.C. 
78c(a)(42),  because  the  government 
securities  markets  already  are  subject  to 
a  comprehensive  statutory  and 
regulatory  scheme  that  addresses  the 
concerns  imderlying  the  proposed  rule.* 
The  definition  specifically  states  that 
deposits,  as  defined  in  section  3(1)  of  the 
FDIA,  12  U.S.C.  1813(1),  are  not  covered 
products. 

Covered  Transaction 

The  proposal  defines  “covered 
transaction”  as  a  retail  solicitation, 
recommendation,  purchase,  or  sale  of  a 
covered  product  by  a  bank  through  its 
employee  regardless  of  the  means 


*  See  Section  15C  of  the  Securities  Exchange  Act, 
15  U.S.C.  78o-5,  ai>d  SEC  and  Treasury  rules 
adopted  thereunder.  In  addition,  the  banking 
agencies  recently  issued  a  notice  of  proposed 
rulemaking,  titM  Government  Securities  Sales 
Practices,  that  would  establish  standards 
concerning  the  recommendations  to  customers  and 
the  conduct  of  business  by  a  bank  that  is  a 
government  securities  broker  or  dealer.  61  FR  18470 
(April  25, 1996). 


through  which  the  solicitation, 
recommendation,  purchase,  or  sale 
occurs.^  For  instance,  a  transaction  that 
takes  place  via  telephone,  mail,  or  other 
electronic  means  such  as  the  Internet  is 
included  in  the  definition.  Sales 
personnel  in  a  bank’s  dealer  department 
who  engage  in  covered  transactions  (i.e., 
a  retail  solicitation,  recommendation, 
purchase,  or  sale  of  securities  other  than 
government  or  municipal  securities) 
must  comply  with  this  regulation.  "I^e 
term  “covered  transaction”  does  not 
differentiate  between  those  banks  that 
engage  in  only  occasional  or  a  limited 
number  of  covered  transactions  for  a 
retail  customer  and  those  banks  that 
establish  programs  for- the  retail  sale  of 
covered  products.  Therefore,  consistent 
with  the  current  requirements 
applicable  to  the  securities  industry,  all 
banks  that  engage  in  covered 
transactions,  regardless  of  frequency  or 
volume,  would  be  considered  to  be  in 
the  business  of  effecting  covered 
transactions  emd  would  be  required  to 
comply  with  the  reflation.*® 

Consistent  with  the  scope  of  the 
Interagency  Statement,  the  term  does 
not  include  a  sale  to  a  fiduciary  account 
administered  by  a  bank,  such  as 
statutory  and  written  trust  accoimts, 
employee  benefit  plans,  and  other  types 
of  pension  plans  normally  administered 
by  a  trust  department.  Self-directed 
IRAs,  certain  types  of  Keogh  accounts, 
and  other  accounts  where  the  customer 
retains  investment  discretion  are, 
however,  included  in  the  term.  Sales  of 
municipal  securities  by  dealer  banks 
registered  under  section  15B  of  the 
Securities  Exchange  Act,  15  U.S.C. 
78o0044,  also  are  excluded  because  the 
bemk  and  its  sales  personnel  already  are 
subject  to  registration  and  professional 
qualifications  requirements  under  the 
Securities  Exchange  Act  and  the  rules  of 
the  MSRB. 

Consistent  with  Rule  3a4:-l 
promulgated  under  the  Securities 
Exchange  Act,  17  CTR  240.3a4-l,  equity 
and  debt  offerings  by  banks  of  their  own 
seamties,  such  as  mutual-to-stock 
conversions,  also  are  excluded  from  the 
definition  of  “covered  transaction”  if 
the  securities  offerings  are  consistent 
with  the  conditions  set  forth  in  that 


’  Under  the  Interagency  Statement,  bank 
employees  located  in  the  routine  deposit  taking  area 
are  generally  prohibited  £rom  soliciting  or 
recommending  nondeposit  investment  products. 
Such  employees  may,  however,  dirrct  or  refer  bank 
customers  to  bank  securities  representatives  and 
may  receive  a  fee  horn  the  bank  for  such  referral. 

'°The  scope  of  the  regulation  is  intended  to  be 
the  same  as  that  for  SEC-regulatad  broker-dealers. 

If  the  SEC  liberalizes  the  registration  or  other 
professional  qualification  requirements  for  such 
broker-dealers,  the  banking  agencies  will  interpret 
the  regulation  in  a  similar  manner. 


Rule."  These  ofierings  tend  to  be  | 

infrequent  and  gener^ly  are  subject  to 
special  oversight  by  the  banking 
agencies.  Banks  engaged  solely  in  the 
direct  retail  sale  of  their  own  securities 
are  therefore  not  required  to  become 
sponsoring  banks.  However,  if  a  bank 
has  filed  Form  SB  and  becomes  a 
sponsoring  bank,  it  must  use  its  bank 
securities  representatives  to  solicit, 
recommend  or  sell  its  own  securities. 

Disciplinary  Action 

The  proposal  defines  “disciplinary 
action”  for  purposes  of  this  regulation 
as  an  action  resulting  in:  (1)  an 
employee  being  “subject  to 
disqualification;”  (2)  a  civtil  money 
penalty  or  fine  of  $5,000  or  more  %  the 
SEC  or  an  SSRO;  (3)  a  civil  money 
penalty  of  $5,000  or  more  by  a  banking 
agency  pursuant  to  12  U.S.C.  1818  for 
either  a  violation  of  a  securities  law  or 
regulation,  or  an  imsafe  or  unsound 
practice  related  to  a  covered  transaction; 

(4)  an  agreement  with  the  SEC,  an 
SSRO,  or  a  banking  agency  in 
connection  with  a  disciplinary 
proceeding;  or  (5)  an  order  by  the  SEC, 
an  SSRO,  or  a  banking  agency  to  enter 
the  continuing  education  program. 

Disciplinary  actions  must  be  reported 
on  the  forms  referred  to  in  the 
companion  Notice  of  Forms  that  is  being 
published  with  this  proposal. 

Information  on  disciplinary  actions  will 
be  available  to  the  public.  Bank 
securities  representatives  that  are 
subject  to  a  disciplinary  action  as 
defined  under  the  regulation  will  be 
subject  to  additional  continuing 
education  requirements  that  begin  as  of 
the  date  of  the  disciplinary  action.  The 
“$5,000  or  more”  figure  used  in  the 
definition  is  consistent  with  the 
threshold  used  in  the  definition  of 
“disciplinary  action”  in  the  SSRO  rules. 

NASD 

The  proposal  defines  “NASD”  as  the 
National  Association  of  Securities 
Dealers,  Inc.,  which  is  an  SSRO 


' '  The  bank  employee  must  not  be  subject  to  a 
statutory  disqualification  under  the  Securities 
Exchange  Act  of  1934,  may  not  receive  a 
commiMion  or  other  remuneration  for  selling  bank 
securities,  and  may  not  be  an  associated  person  of 
a  broker  or  dealer.  In  addition,  the  bank  employee 
must  restrict  his  or  her  offer  and  sale  activities  to 
certain  groups  or  entities.  Further,  the  bank 
employee  must  perform  primarily  other  substantial 
duties  on  behalf  of  the  bank,  not  be  an  associated 
person  of  a  broker  or  dealer  within  the  last  12 
months  or  participate  in  selling  an  offering  of  any 
issuers  securities  more  than  once  every  12  months. 
Finally,  a  bank  employee  must  restrict  his  or  her 
activities  to  preparing  and  delivering  written 
conununications  or  other  means  which  do  not 
involve  oral  solicitations,  responding  to  inquiries 
initiated  by  a  potential  purchaser,  and  performing 
ministerial  and  clerical  work  in  effecting  any 
transaction. 
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registered  under  section  15A  of  the 
SMurities  Exchange  Act,  15  U.S.C.  78o, 
and  NASD  Regulation,  Inc.,  the 
regulatory  sul^idiary  of  NASD.  The 
NASD  will  accept  filings  and  maintain 
in  the  CRD  information  filed  with  the 
banking  agencies  rmder  this  regulation. 

Sponsoring  Bank 

The  proposal  defines  “sponsoring 
hank”  as  a  bank  that  engages  or  seeks  to 
engage  in  the  business  of  effecting 
covered  transactions.  A  bank  that  enters 
into  an  agreement  with  a  registered 
broker-dealer  enabling  registered 
representatives  of  the  broker-dealer  to 
engage  in  covered  transactions  with 
ba^  customers,  regardless  of  location, 
is  not  a  “sponsoring  bank,”  even  though 
the  broker-dealer  may  use  dual 
employees  employed  by  both  the  bank 
and  the  broker-dealer. 

Subject  to  Disqualification 

The  proposal  defines  the  term 
“subject  to  disqualification”  as  having 
the  same  meaning  as  “statutory 
disqualification”  in  section  3(a)(39)  of 
the  Securities  Exchange  Act,  15  U.S.C. 
78c(a)(39).  Individuals  who  are  subject 
to  an  order  of  removal,  prohibition,  or 
suspension  by  a  Federal  banking  agency 
pursuant  to  section  8  (e)  or  (g)  of  the 
FDIA,  12  U.S.C.  1818  (e)  or  or  banks 
or  individuals  subject  to  an  order  or 
temporary  order  pursuant  to  section  8 
(b)  or  (c)  of  the  FDIA,  12  U.S.C.  1818  (b) 
or  (c),  that  restricts  their  fiduciary  or 
securities  activities  at  a  depository 
institution  or  are  subject  to  a  prohibition 
piirsuant  to  section  19  of  the  FDIA,  12 
U.S.C.  1829(a),  are  also  subject  to 
disqualification.  The  definition, 
therefore,  makes  a  bank  employee  or 
sponsoring  bank  subject  to 
disqualification  if  the  employee  or  bank 
has  been  barred,  suspended,  or  enjoined 
from  the  banking  or  seciuities 
industries;  convicted  of  any  felony  in 
the  past  10  years;  convicted  of  a  felony 
or  misdemeanor  involving  the  purchase 
or  sale  of  a  security,  or  other  financial 
crime  (such  as  theft,  robbery,  or 
misappropriation  of  funds);  or  restricted 
in  his  or  W  employment  pursuant  to 
Section  19(a)  of  the  FDIA,  12  U.S.C. 
1829(a). 

Qualification  Requirements 
Disqualifications 

The  proposal  sets  forth  the 
quahfication  requirements  fcH:  both 
sponsoring  banks  and  bank  employees. 
A  bank  that  is  or  becomes  subject  to 
disqualification  shall  not  engage  in  a 
covered  transaction  unless  the 
appropriate  banking  agency  has  granted 
the  ba^  relief  from  being  subject  to 


disqualification  and  permits  the  bcmk  to 
engage  in  covered  transactions.  This 
section  also  prohibits  a  bank  employee 
who  is,  or  b^omes,  subject  to 
disqualification  from  engaging  in 
covered  transactions  unless  the 
employee’s  sponsoring  bank  has  applied 
for  and  obtained  the  bcmking  agency’s 
approval  for  that  employee  to  act  as  a 
bank  securities  representative. 

Sponsoring  Bank  Notices 

This  section  requires  a  bank  seeking 
to  engage  in  covered  sales  to  file  a 
notice.  A  bank  is  required  to  file  a 
completed  Form  SB  *2  with  the 
appropriate  Federal  banking  agency  at 
the  NASD  containing  the  bank’s  name, 
address,  bank  identification  number, 
and  contact  person.  Upon  receipt  of  a 
Form  SB,  the  sponsoring  bank  will  be 
assigned  a  unique  CRD  number  for  use 
on  all  of  the  filings  required  under  the 
proposed  regulation.  Banks  that  choose 
to  terminate  their  status  as  sponsoring 
banks  must  file  the  Form  SBW  with  the 
appropriate  banking  agency  at  the 
NASD. 

Sponsoring  Bank  Requirements 

This  section  requires  a  bank 
sponsoring  an  employee  to  act  as  a  bank 
seciuities  representative  to  ensure  that 
each  employee  engaged  in  a  covered 
transaction  is  not  subject  to 
disquaUfication  and  has  passed  the 
appropriate  qualification  examination. 

A  sponsoring  bank  alsp  must  make 
independent  inquiry  regarding  the 
backgroimd  of  each  sponsored 
employee.  A  sponsoring  bank  should,  at 
a  minimum,  consult  the  employee’s 
employers  from  the  last  three  years  and 
should  investigate  the  good  character, 
business  repute,  qualifications,  and 
experience  of  any  person  the  bank 
intends  to  sponsor.  The  sponsoring  bank 
also  must  complete  the  designated 
portion  of  the  Form  U— 4B  and  file  it, 
along  with  a  fingerprint  card  for  the 
employee  with  the  appropriate  Federal 
baling  agency  at  the  NASD.  The  NASD 
in  turn  will  submit  the  fingerprint 
record  cards  to  the  Federal  Bureau  of 
Investigation  for  review.  A  fingerprint 
card  will  be  required  each  time  an 
individual  is  hired  by  a  bank  to  act  as 
a  bank  seciuities  representative  and  will 
be  used  to  check  whether  the  employee 
has  a  civil  or  criminal  record  that  could 
subject  the  individual  to 
disqualification.  >  ^ 


Form  SB,  Form  SBW,  Form  U-4B,  and  Form  U- 
5B  are  published  elsewhere  in  this  separate  part  of 
the  Federal  Register  contemporaneously  with  the 
proposed  regulation. 

'^The  securities  industry  is  subject  to 
fingerprinting  requirements  under  section  17f  of  the 
Securities  Exchange  Act,  15  U.S.C.  78q(f)(2),  and 


A  bank  may  not  sponsor  an  employee 
to  become  a  bank  securities 
representative  if  the  individual  is 
“subject  to  disqualification”  unless  the 
bank  has  applied  for  and  received 
approval  from  the  appropriate  banking 
agency  for  the  individual  to  engage  in 
covert  transactions.  The  banl^g 
agencies  will  consider,  on  a  case-by-case 
b^is,  whether  it  is  in  the  public  interest 
to  authorize  either  a  sponsoring  bank 
that,  or  a  bank  employee  who,  is,  or 
becomes,  subject  to  disqualification  to 
engage  in  covered  transactions.  The 
banl^g  agencies  anticipate  they  will 
consider  factors  such  as  those  detailed 
in  SEC  Rules  of  Practice,  Rule  193, 17 
CFR  201.193  (Applications  by  Barred 
Individuals  for  Consent  to  Associate),  in 
their  evaluation  of  the  particular  facts 
and  circumstances.  The  banking 
agencies  seek  comment  on  whether 
additional  factors  should  be  considered 
for  banks  and  persons  who  are,  or 
become,  “subject  to  disqualification.” 
The  banking  agencies  may  adopt  various 
processes  for  considering  these 
applications. 

With  the  exception  of  those  bank 
employees  sponsored  under  the 
optional  designation  as  a  Bank 
Securities  Representative  provision,  a 
bank  may  not  sponsor  an  employee  to 
.  become  a  bank  securities  representative 
if  the  bank  does  not  intend  for  that 
individual  to  engage  in  the  solicitation, 
recommendation,  purchase,  or  sale  of 
covered  products  or  to  supervise 
covered  transactions. 

A  sponsoring  bank  is  required  to  file 
a  Form  U-5B  when  a  bank  securities 
representative  ceases  to  be  an  employee 
of  the  bank  for  any  reason  or  ceases  to 
engage  in  covered  sales  on  behalf  of  the 
bank.  A  bank  must  provide  a  copy  of 
Form  U-5B  and  subsequent 
amendments  to  the  employee. 

A  sponsoring  bank  is  required  to 
designate  one  or  more  individuals,  as 
necessary,  to  supervise  the  activities  of 
its  bank  securities  representatives.  A 
supervisor  designated  by  a  sponsoring 
bank  need  not  engage  in  covered  sales 
but  must  comply  with  the  qualification 
requirements  for  bank  securities 
representatives.  Supervisors  must  take 
and  pass  the  appropriate  qualification 
examination  (either  the  Series  6  or 
Series  7  Examination)  for  the  bank 
securities  representatives  they 
sujMrvise. 

The  banking  agencies  request 
comment  on  whether  supervisors 
should  be  required  to  take  one  of  the 
securities  industry  supervisor’s 
(principal’s)  examinations.  Commenters 


Rule  17f-2  promulgated  thereunder,  15  CFR 
240.17f-2. 
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are  requested  to  discuss  whether  the 
General  Securities  Piincipal’s 
Examination  (Series  24),  which  focuses 
on  the  management  of  an  investment 
banking  or  securities  business, 
includ^g  supervision,  solicitation, 
conduct  of  business,  and  training  of 
registered  representatives,  is  relevant  or 
whether  one  of  the  other  supervisor’s 
examinations  (Series  26 — Investment 
Company  Products/Variable  Contracts 
Limited  Principal;  Series  28— 
Introducing  Broker/Dealer  Financial  and 
Operations  Principed;  or  Series  8 — 
General  Securities  Sales  Supervisor 
Examination,  for  example)  would  be 
more  appropriate  for  individuals 
supervising  bank  securities 
representatives  whose  activities  and 
piquet  offerings  are  likely  to  be  more 
limited. 

Bank  Securities  Representative 
Requirements 

This  section  requires  a  bank  employee 
seeking  to  qualify  as  a  bank  securities 
representative  to  complete  designated 
portions  of  the  Form  U-4B  and  submit 
this  form  and  a  fingerprint  card  to  his 
or  her  sponsoring  bank.  The  employee 
then  must  pass  the  appropriate 
qualification  examination  and  the 
sponsoring  bank  must  receive  approval 
^m  the  appropriate  Federal  banking 
agency  prior  to  the  employee  engaging 
in  covered  transactions.  Fingerprint 
cards  and  completed  Forms  U-4B  must 
be  filed  for  employees  transferring 
registration  from  another  sponsoring 
bank  or  securities  firm  but  the  employee 
will  not  have  to  retake  an  examination. 
The  Form  U— 4B  requires  disclosure  of 
personal  and  employment  information, 
including  whether  the  employee  has 
been  the  subject  of  any  disciplinary 
action  (as  that  term  is  defined  in  the 
proposed  regulation)  or  certain  types  of 
customer  complaints  involving  claims 
of  greater  than  $5,000  or  settlements  of 
$10,000  or  more.  A  bank  securities 
representative  must  advise  his  or  her 
sponsoring  bank  within  30  days  of  an 
event  that  renders  emy  information  filed 
on  a  Form  U-4B  or  U-5B  incomplete  or 
inaccurate  and  must  cooperate  with  the 
sponsoring  bank  in  filing  an  amendment 
to  the  Form. 

Any  employee  who  fails  an 
examination  will  be  permitted  to  retake 
the  test  after  a  period  of  30  days  has 
elapsed  fi'om  the  date  of  the  prior 
examination,  except  that  any  employee 
who  fails  to  pass  an  examination  thi^ 
or  more  times  in  succession  (and  each 
additional  time  thereafter)  must  wait 
180  days  from  the  date  of  the  last 
attempt  before  he  or  she  may  again 
retake  the  exam.  A  bank  securities 
representative  who  has  not  engaged  in 


covered  transactions  for  a  period  of  two 
years,  or  who  has  not  supervised  a  bemk 
sales  representative  for  a  period  of  two 
years,  must  pass  the  appropriate 
examination  before  engaging  in  covered 
transactions  again.  An  employee 
engaged  in  legal,  compUance,  internal 
audit,  or  similar  responsibilities  related 
to  covered  transactions  who  has  taken 
an  examination  pursuant  to  the  optional 
designation  provision  and  who  does  not 
perform  any  of  those  functions  for  a 
period  of  two  years  also  must  retake  the 
examination  before  engaging  in  covered 
transactions. 

Examination  Exemptions 

This  section  establishes  two 
exemptions  fi'om  the  examination 
requirements.  First,  a  bank  employee 
who  is  qualified  as  a  registered 
representative  pursuant  to  the  rules  of 
an  SSRO  at  the  time  he  or  she  seeks  to 
quaUfy  as  a  bank  securities 
representative  will  not  have  to  retake 
the  examination.  As  noted  earlier, 
however,  a  bank  securities 
representative  seeking  to  transfer 
employment  fi'om  a  sponsoring  bank  to 
a  broker-dealer  will  have  to  apply  to  the 
appropriate  SSRO  for  a  waiver  from 
retaking  any  examinations  reqviired 
imder  applicable  SSRO  rules  and 
policies. 

Second,  a  sponsoring  bank  may  apply 
in  writing  to  its  appropriate  Federal 
banking  agency  on  behalf  of  an 
employee  for  a  waiver  of  the 
examination  requirement.  Applications 
will  be  approved  only  in  exceptional 
cases  where  good  cause  is  shown.  In 
considering  these  requests,  the  banking 
agencies  may  accept  other  evidence  of 
an  employee’s  qualifications  to  act  as  a 
bank  securities  representative. 

Advanced  age,  physical  infirmity,  or 
experience  in  fields  ancillary  to  the 
investment  banking  or  securities 
business,  would  not  individually  of 
themselves  constitute  sufficient  grounds 
to  waive  the  examination  requirement. 
The  banking  agencies  intend  to  exercise 
their  waiver  authority  in  a  manner 
consistent  with  the  waiver  policies  of 
the  SSROs.^^  Any  bank  employee  who 
is  eligible  for  the  examination 
exemption  imder  this  paragraph  still 
must  satisfy  all  other  qualification, 
reporting  emd  continuing  education 
requirements  of  the  regulation.  A  bank 
securities  representative  who  obtains  an 
examination  waiver  fi'om  a  banking 
agency  under  this  section  and  who 
subsequently  seeks  to  work  in  the 
securities  industry  may  be  required  to 

See,  e.g.,  NASD  Membership  and  Registration 
Rule  1070  (Qualification  Examinations  and  Waiver 
of  Requirements),  NASD  Manual  (CXDH),  p.  3291. 


take  an  examination  or  apply  to  the 
appropriate  SSRO  for  a  waiver  of  that 
examination  requirement. 

Approval  of  Bank  Securities 
Representative  Applications 

This  section  prohibits  a  sponsoring 
bank  firom  permitting  an  employee  to  act 
as  a  bank  securities  representative  until 
the  appropriate  banking  agency  has 
notified  the  sponsoring  bank  that  the 
bank  employee’s  Form  U— 4B 
application  has  been  approved.  The 
appropriate  banking  agency  will 
approve  the  registiations  of  bank 
employees  whose  applications  do  not 
disclose  grounds  for  disqualification 
and  who  pass  the  appropriate 
qualification  examination.  Registration 
may  be  revoked  if,  for  example,  the 
fingerprint  record  identifies  any  action 
or  item  indicating  that  the  individual  is 
subject  to  disqualification. 

Grace  Period 

This  section  establishes  a  one-year 
grace  period  following  the  adoption  of 
the  final  rule  for  banks  and  bank 
employees  to  comply  with  the 
regulation.  The  grace  period  will  permit 
banks  to  file  the  required  notices  and 
arrange  for  testing  and  registration  of 
employees  without  unduly  interrupting 
bank  operations.  Any  bank  that  is  not  in 
compliance  with  the  rule  after  the  grace 
period  expires  must  cease  engaging  in 
covered  transactions  imtil  the  rule’s 
requirements  are  met.  Similarly,  any 
individual  who  engages  in  covered 
transactions  who  has  not  complied  with 
all  testing  and  registration  requirements 
by  the  end  of  the  grace  period  must 
cease  edl  covered  transaction  activities 
until  such  requirements  are  met. 

Filing  Requirements,  Amendments,  and 
Record  Retention 

This  section  requires  all  filings  made 
with  the  banking  agencies  under  the 
regulation  to  be  made  at  the  NASD.'’ 
The  NASD  ultimately  will  maintmn  this 
filing  information  on  its  CRD,  the 
computer-based  registry  for  broker- 
dealers  and  securities  personnel. 
Information  on  the  CRD  will  be  made 
available  to  the  public  on  the  same  basis 
that  the  NASD  makes  information 
regarding  broker-dealers  and  registered 
representatives  available  through  its 
Public  Disclosure  Program. The 

Filings  submitted  by  mail  should  be  sent  to  the 
NASD  address  indicated  on  the  Forms  SB,  SBW,  U- 
4B  and  U-5B.  When  the  NASD’s  CRD  becomes 
available  to  sponsoring  banks,  banks  will  either  be 
required  to  purchase  personal  computer  software 
from  the  NASD  to  make  and  access  filings  directly 
or  will  be  required  to  utilize  a  private  service 
bureau  or  vendor  to  make  electronic  Blings. 

'^This  information  includes  disclosure  of  any 
investment-related  consumer-initiated  complaint  or 
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banking  agencies  expect  that  members 
of  the  public  will  be  able  to  inquire 
about  the  record  of  sponsoring  banks 
and  bank  securities  representatives 
using  the  NASD’s  toll  free  telephone 
number  or  other  means  that  may 
become  available  for  CRD  inquiries. 

The  NASD  charges  cost-based  fees  for 
processing  all  filings,  administering 
tests  taken  by  bank  employees, 
processing  ^gerprint  cards,  and  for 
access  to  the  CRD.  While  the  exact  fees 
the  NASD  will  charge  sponsoring  banks 
have  not  yet  been  established,  the 
banking  agencies  anticipate  that  these 
fees  will  consistent  with  those  levied 
by  the  NASD  upon  broker-dealers  for 
comparable  services.  The  NASD  may 
also  charge  sponsoring  banks  an  initial 
software  modification  fee  in  order  to 
provide  banks  access  to  the  CRD. 

This  section  also  provides  that  all 
information  submitted  on  any  filing 
made  imder  the  regulation  must  be  true, 
current,  complete,  and  not  misleading  at 
the  time  and  in  light  of  the 
circumstances  imder  which  it  is 
reported.  A  sponsoring  bank  must 
submit  an  amended  filing  within  30 
days  after  it  learns  of  any  fact  or 
circumstance  that  causes  a  filing  to  be 
inaccurate  or  incomplete. 

This  section  further  establishes  record 
retention  requirements  for  filings  made 
under  the  regulation.  A  bank  must 
retain  copies  of  Forms  U-4B  and  U-5B 
filed  on  behalf  of  any  bank  employee  for 
at  least  three  years  after  the  employee 
ceases  to  act  as  a  bank  securities 
representative  or  terminates  his  or  her 
employment  with  the  sponsoring  bank. 
A  bank  must  retain  copies  of  Forms  SB 
and  SBW  and  any  applications  for 
waiver  of  being  subject  to 
disqualification  for  at  least  three  years 
after  it  files  a  Form  SBW  and  terminates 
covered  sales. 

The  banking  agencies  welcome 
comment  regarding  the  timing  and 
content  of  the  proposed  filing 
requirements,  including  the  public 
availability  of  information  regarding 
sponsoring  banks  and  their  bank 
securities  representatives. 


proceeding  that:  (1)  alleges  compensatory  damages 
of  $5,000  or  more,  hand,  or  wrongful  taldng  of 
property;  or  (2)  was  settled  or  decided  against  a 
sponsoring  bank  or  bank  securities  representative 
for  $10,000  or  more,  or  found  fraud  or  the  wrongful 
taking  of  property.  See  Form  U-4  (Uniform 
Application  for  Securities  Industry  Registration  or 
Transfer)  Question  22L 

It  See  generally  Schedule  A  (Section  2)  to  the 
NASD  By-Laws,  NASD  Manual  (CCH),  pp.  1101-03. 
The  NASD  may  also  levy  an  initial  fee  to  defray  the 
cost  of  modifying  the  CRD  database  for  banks.  An 
additional  nominal  fee  may  also  be  collected  by  the 
NASD  on  behalf  of  the  MSRB  to  defray  the  MSRB’s 
cost  of  developing  questions  for  the  Series  7 
Examination. 


Optional  Designation  as  a  Bank 
Securities  Representative 

Consistent  with  SSRO  rules,  a  bank 
may  choose  to  sponsor  an  employee 
engaged  in  legal,  compliance,  internal 
audit,  or  similar  responsibilities  for 
covered  transactions,  or  who  provides 
administrative  support  functions  for 
bank  securities  representatives,  to  take  a 
qualification  examination.  Under  these 
circumstances,  the  employee  must  meet 
the  registration,  testing,  reporting,  and 
continuing  education  requirements  of  a 
bank  securities  representative.  As  long 
as  the  individual  fills  one  of  the 
enumerated  positions  or  engages  in 
covered  transactions  for  a  sponsoring 
bank,  the  employee’s  registration  will 
remain  active. 

Applications  by  Banks  and  Bank 
Employees  Subject  to  Disqualification 

A  bank  may  file  a  written  application 
with  the  appropriate  banking  agency 
seeking  relief  from  a  disqualification  on 
behalf  of  itself  or  an  employee.  The 
appropriate  banking  agency  may  permit 
the  bank  or  the  employee  to  engage  in 
covered  transactions  or  act  as  a  bmik 
securities  representative  if  the  bank 
demonstrates  to  the  banking  agency  why 
granting  relie|  from  a  disqualification  is 
consistent  with  safety  and  soundness, 
the  public  interest,  and  the  protection  of 
investors.  In  cases  in  which  a 
disqualification  results  from  an  action 
brought  under  12  U.S.C.  1818  or  by 
operation  of  law  under  12  U.S.C.  1829, 
applications  for  relief  must  be  sought 
pursuant  to  those  sections. 

ReUef  granted  under  this  section  will 
not  result  in  the  permanent  elimination 
of  a  disqualification  but  instead 
represents  approval  of  a  sponsoring 
bank,  or  employment  as  a  bank 
securities  representative  with  the 
sponsoring  bank,  under  specified  terms 
and  conditions.  For  example,  if  a  bank 
obtains  relief  for  an  employee  under  this 
section  and  the  employee  later  becomes 
employed  by  another  bank,  that  bank 
will  have  to  seek  relief  from 
disqualification  on  behalf  of  the 
employee  and  agree  to  any  special  terms 
or  conditions  imposed  by  the 
appropriate  Federal  banJ^g  z^ency. 
Any  material  change  in  the  terms  or 
conditions  under  which  relief  is  granted 
would  require  the  sponsoring  bank  to 
seek  appropriate  relief  on  behalf  of  the 
employee. 

Continuing  Education  and  Training 
Requirements 

This  section  imposes  continuing 
education  requirements  upon  bank 
securities  representatives  and 


sponsoring  banks  that  are  comparable  to 
requirements  for  broker-dealers. 

Beuik  Securities  Representative 
Requirements 

The  first  subsection  requires  a  bank 
securities  representative  to  complete  the 
securities  industry’s  computerized 
training  program  “Regulatory  Element” 
covering  securities  regulation  issues 
following  the  individual’s  second,  fifth, 
and  tenth  anniversaries  of  passing  the 
appropriate  quahfication  examination.  If 
an  SSRO  takes  a  disciplinary  action 
against  an  individual  based  upon 
activities  prior  to  that  person  becoming 
a  bank  securities  representative,  a 
banking  agency  takes  a  disciplinary 
action  against  a  bank  securities 
representative,  or  an  individual  is 
otherwise  thq  subject  of  a  disciplinary 
action,  then  the  bank  securities 
representative  must  take  the  continuing 
education  training  program  within  120 
days  of  the  occurrence  of  a  disciplinary 
action  and  following  the  second,  fifth, 
and  tenth  anniversaries  of  the 
occurrence  of  a  disciplinary  action.*^ 
The  proposed  regulation  requires  a  bank 
securities  representative  who  does  not 
comply  with  the  continuing  education 
reqiuirements  to  cease  activities  until  the 
representative  meets  the  requirements. 

Sponsoring  Bank  Requirements 

The  second  subsection  incorporates 
the  requirements  of  the  SSROs’  “Firm 
Element”  and  requires  sponsoring  banks 
to  develop  in-house  education  programs 
appropriate  to  the  size,  structure,  scope 
of  products  offered,  and  the  bank’s 
policies  and  procedures  for  covered 
transactions.  These  programs  should 
address,  at  a  minimum,  the  general 
investment  features  of  the  products  and 
services  being  offered  as  well  as 
associated  ri^  factors,  suitability  and 
sales  practice  considerations,  and 
applicable  regulatory  requirements 
(including  the  Interagency  Statement). 
While  a  bank  may  choose  to  u.se 
commercial  training  material  and 
outside  vendors  to  assist  in  meeting  this 
education  requirement,  the  bank  must 
ensiue  that  the  material  or  program 
meets  the  content  standards  of  the 
proposed  rule. 

Confidentiality  of  Qualification 
Examinations 

This  section  requires  banks  and  bank 
employees  to  maintain  the 
confidentiality  of  the  professional 
qualification  examinations  and  not  to 


'*Thi8  is  consistent  with  comparable  SSRO  rules. 
See,  e.g.,  NASD  Membership  and  Registration  Rule 
1120(a)(3).  NASD  Manual  (CCH)  pp.  3381-82. 
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act  in  a  manner  that  could  compromise 
the  integrity  of  an  examination. 

Paperwork  Reduction  Act 

The  banking  agencies  invite  comment 
on: 

(1)  Whether  the  proposed  collection 
of  information  contained  in  this  notice 
of  proposed  rulemaking  is  necessary  for 
the  proper  performance  of  each  agency’s 
functions,  including  whether  the 
information  has  practical  utility; 

(2)  the  accuracy  of  each  agency’s 
estimate  of  the  burden  of  the  proposed 
information  collection; 

(3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  ways  to  minimize  the  burden  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Respondents/recordkeepers  are  not 
required  to  respond  to  this  collection  of 
information  luiless  it  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

OCC:  'The  collection  of  information 
reqijurements  contained  in  this  notice  of 
proposed  rulemaking  have  been 
submitted  to  the  OMB  for  review  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)).  Comments  on  the  collections 
of  information  should  be  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (1557- 
0142),  Washington,  DC  20503,  with 
copies  to  the  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW,  Washington,  DC  20219. 

The  collection  of  information 
requirements  in  this  proposed  rule  are 
foimd  in  §  12.12  (c)(l)(iii),  (c)(3),  and 
(e)(2),  §  12.13  (c)  and  (d),  §  12.15,  and 
§  12.16  (a)(4)  and  (b)(3).*’  This 
information  is  required  to  identify 
national  banks  as  sponsoring  banks,  to 
qualify  bank  employees  to  t^e  the 
appropriate  qualification  examination, 
and  to  terminate  the  status  as  a 
sponsoring  bank  or  licensed  bank 
securities  representative.  The 
information  also  is  required  to  evidence 
compliance  with  the  registration  and 
information  collection  requirements  set 
forth  in  the  proposed  regiilation.  The 
OCC  will  use  the  information  to  monitor 
the  securities  activities  in  national 
banks  amd  to  assess  the  qualifications  of 
a  national  bank  employee  that  wishes  to 
become  a  bank  securities  representative. 

■’The  Paperwork  Reduction  Act  analysis  of  the 
required  forms  appears  in  the  companion  Notice  of 
Forms  published  by  the  banking  agencies  elsewhere 
in  this  separate  part  of  the  Federal  Register. 


The  likely  respondents/recordkeepers 
are  national  banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  18 
hours. 

Estimated  number  of  respondents: 

120  national  banks. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  2,184  hours. 

Start-up  costs  to  respondents:  None. 

Certain  records  pertaining  to  the 
sponsoring  bank’s  filings  tue  to  be 
maintained  for  the  period  of  time 
respondent/recordkeeper  serves  as  a 
sponsoring  bank,  plus  three  years 
thereafter.  Records  pertaining  to  bank 
employees  are  to  be  retained  for  not  less 
than  three  years  after  the  employee 
terminates  employment  with  the 
sponsoring  bank  or  ceases  to  act  as  a 
bank  seciuities  representative. 

Board:  In  accordance  with  section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Ch.  35;  see  also  5  CFR 
1320  Appendix  A  Item  1),  the  Board 
reviewed  the  proposed  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget.  Send 
comments  on  the  collections  of 
information  to:  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (7100-0282), 
Washington  DC  20503,  with  copies  of 
such  comments  to  be  sent  to  Mary  M. 
McLaughlin,  Federal  Reserve  Board 
Clearance  Officer,  Division  of  Research 
and  Statistics,  Mail  Stop  97,  Board  of 
Governors  of  the  Feder^  Reserve 
System,  Washington  DC  20551. 

The  requirements  in  this  proposed 
collection  of  information  will  be 
included  in  12  CFR  208.  'This 
information  collection  is  needed  to 
register  state  member  banks  (Form  SB), 
to  qualify  certain  bank  employees  to 
take  the  appropriate  qualification 
examination  (Form  U-4B),  and  to 
terminate  the  bank’s  status  as  a 
registered  bank  (Form  SBW)  or  the 
employee’s  status  as  a  licensed  bank 
securities  representative  (Form  U-5B). 
The  Federal  Reserve  will  use  the 
information  to  monitor  the  securities 
sales  activities  of  state  member  bcmks 
and  to  assess  the  qualifications  of  state 
member  bank  employees  to  become 
registered  bank  securities 
representatives.  This  information 
collection  will  be  mandatory.  The  likely 
respondents  are  state  member  banks. 
Small  businesses  will  not  be  affected. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  (or  a 
person)  is  not  required  to  respond  to, 
any  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  controLnumber  for 
this  information  collection  is  7100- 
0282. 


'The  reporting  burden  imposed  by  the 
proposed  rule  is  estimated  to  be  18.2 
hours  per  response.  It  is  estimated  that 
there  will  be  100  respondents/ 
recordkeepers  and  a  total  of  1,820  hours 
of  annual  paperwork  burden.  This 
burden  represents  the  time  needed  to 
complete  the  four  proposed  reporting 
forms:  U-4B,  U-5B,  SB,  and  SBW.  The 
estimated  burden  is  averaged  over  the 
estimated  number  of  filings  during  the 
first  three  years  that  the  proposed  rule 
will  be  in  effect,  with  most  of  the  filings 
presumed  to  occm  in  the  first  year,  as 
qualification  and  registration  programs 
are  set  up,  and  with  the  burden  for  the 
second  and  third  years  representing 
estimated  turnover  in  registered  baj^ 
securities  representatives.  The  estimated 
burden  is  further  averaged  over  the  size 
distribution  of  the  likely  respondents. 
The  burden  associated  with  other 
requirements  of  the  proposed  rule  is 
discussed  in  a  separate  notice  published 
in  this  issue. 

FDIC:  The  collections  of  information 
contained  in  this  notice  of  proposed 
rulemaking  have  been  submitted  to  the 
Office  of  Management  emd  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)).  Comments  on  the 
collections  of  information  should  be 
sent  to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0142),  Washington  DC  20503, 
with  copies  of  such  comments  to  be  sent 
to  Steven  F.  Hanft,  Office  of  the 
Executive  Secretary,  Room  F-454, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street,  N.W.,  Washington,  DC 
20429. 

The.collection  of  information 
requirements  in  this  proposed  rule  are 
foimd  in  12  CFR  342.3(b),  342.3(c)  (1) 
and  (3),  (e)(2),  342.4(c)  and  (d),  342.6 
and  342.7.  The  collections  consist  of 
notice  filings  for  the  Sponsoring  Bank  as 
wells  as  registration  applications  on 
behalf  of  the  Bank  Securities 
Representative,  342.3  (b)  and  (c); 
examination  exemption  requests, 
342.3(e);  required  amendments  to 
Sponsoring  Bank  notices  and  Bank 
S^urities  Representative  registrations, 
342.4(c);  records  which  the  Sponsoring 
Bank  must  retain  with  respect  to  notice 
filings.  Bank  Securities  Representative 
registrations,  applications  for  relief  from 
being  “subject  to  disqualification,’’  and 
any  amendments  or  other  filings 
submitted,  342.4(d);  applications  by 
Sponsoring  Banks  for  relief  for  itself  or 
a  Bank  Securities  Representative,  firom 
being  “subject  to  disqualification,’’ 
342.6;  and  continuing  education 
training  programs  by  Sponsoring  Banks 
and  attendance/compliance  by  Bank 
Securities  Representatives  with  respect 
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to  such  continuing  education 
requirements,  342.7. 

The  likely  respondents/recordkeepers 
are  insured  nonmember  banks. 

Estimated  average  annual  burden 
hours  per  respondent/recordkeeper:  18 
hours. 

Estimated  number  of  respondents 
and/or  recordkeepers:  70  state 
nonmember  banks. 

Estimated  total  annual  reporting  and 
recordkeeping  burden;  1260  hours. 

Start-up  costs  to  respondents:  None. 

Records  are  to  be  maintained  for  the 
period  of  time  respondent/recordkeeper 
serves  as  a  sponsoring  bank. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  605(b)],  the  initial  regulatory 
flexibibty  analysis  otherwise  required 
under  section  603  of  the  RFA  (5  U.S.C. 
603)  is  not  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  the  agency  publishes  such 
certification  and  a  succinct  statement 
explaining  the  reasons  for  such 
certification  in  the  Federal  Register 
along  with  its  general  notice  of 
proposed  rulemaking. 

The  banking  agencies  hereby  certify 
that  the  proposal  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposal  should  result  in  a  net 
benefit  to  all  banks  regardless  of  size 
that  elect  to  engage  in  secinities 
activities  through  licensed  bank 
securities  representatives,  but  the 
economic  impact  on  small  banks  will 
not  be  significant.  Most  banks  with  total 
assets  of  imder  $100  million  will  not 
engage  in  seciuities  activities  in  a 
manner  covered  by  this  regulation. 
Rather,  a  small  bank  typically  will  use 
either  a  registered  broker/dealer  who 
has  rented  space  on  the  bank’s  premises 
or  an  “introducing  broker”  who  will 
refer  a  customer  to  a  dealer  that  can 
effect  the  desired  transaction.  The  few 
banks  with  total  assets  imder  $100 
million  that  choose  to  have  employees 
licensed  imder  the  proposal  will  incur 
costs  associated  with  the  securities 
activities.  However,  a  bank  will  incur 
these  costs  only  if  it  elects  to  engage  in 
securities  activities  through  bank 
securities  representatives. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 


Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4, 109  Stat.  48  (1995)  (Unfunded 
Mandates  Act),  requires  that  covered 
agencies  prepare  a  budgetary  impact 
statement  before  promulgating  a  rule 
that  includes  any  Federal  mandate  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 

If  a  budgetary  impact  statement  is 
required,  section  205  of  the  Unfunded 
Mandates  Act  also  requires  covered 
agencies  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  a  rule. 

The  OCC  has  determined  that  the 
proposal  will  not  result  in  expenditures 
by  State,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  more  than 
$100  milUon  in  any  one  year. 
Accordingly,  the  CKDC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  ad^essed  the  regulatory 
alternatives  considered. 

List  of  Subjects 
12  CFR  Part  12 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime,  Currency,  Federal 
Reserve  System,  Mortgages,  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  342 

Banks,  banking.  Reporting  and 
recordkeeping  requirements.  Securities. 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  12  of  chapter  I  of  title  12 
of  the  Code  of  Federal  Regulations  is 
proposed  to  be  amended  to  read  as 
follows: 


PART  12— RECORDKEEPING  AND 
CONFIRMATION  REQUIREMENTS  FOR 
SECURITIES  TRANSACTIONS; 
QUALIFICATION  REQUIREMENTS  FOR 
TRANSACTIONS  IN  CERTAIN 
SECURITIES 

1.  The  part  heading  is  revised  to  read 
as  set  forffi  above. 

la.  The  authority  citation  for  part  12 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  24,  92a,  93a,  1818, 
and  1831p-l{a)(2). 

2.  Sections  12.1  through  12.7  are 
designed  as  subpart  A  and  a  new 
subpart  heading  is  added  to  read  as 
follows: 

Subpart  A— Recordkeeping  and 
Confirmation  Requirements  for 
Securities  Transactions 

3.  In  the  first  line  of  §  12.1(a),  the 
word  “part”  is  changed  to  “suhpart.” 

4.  In  the  introductory  text  to  §  12.2, 
the  word  “part”  is  changed  to 
“subpart.” 

5.  In  the  introductory  text  to  §  12.7, 
the  word  “part”  is  changed  to 
“subpart.” 

6.  A  new  subpart  B,  consisting  of 

§§  12.10  through  12.17,  is  added  to  read 
as  follows: 

Subpart  B — Qualification 
Requirements  for  Transactions  in 
Certain  Securities 

Sgc 

12.10  Scope. 

12.11  Definitions. 

12.12  Qualification  requirements. 

12.13  Filing  requirements,  amendments, 
and  record  retention. 

12.14  Optional  designation  as  a  bank 
securities  representative. 

12.15  Applications  by  banks  and  bank 
employees  “subject  to  disqualification.” 

12.16  Continuing  education  and  training 
requirements. 

12.17  Confidentiality  of  qualification 
examinations. 

Subpart  B— Qualification 
Requirements  for  Transactions  in 
Certain  Securities 

§12.10  Scope. 

This  subpart  is  issued  by  the 
Comptroller  of  the  Currency  pursuant  to 
12  U.S.C.  24,  93a,  1818  and  1831p- 
1(a)(2).  It  contains  rules  prescribing 
operational  and  managerial  standards 
for  national  banks,  and  prescribes 
training  and  qualification  requirements 
for  bank  employees  making  retail 
solicitations,  recommendations, 
purchases,  or  sales  of  certain  securities 
on  behalf  of  a  national  bank.  It  applies 
to  all  national  banks  that  engage  through 
bank  employees  in  hank-direct  retail 
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solicitations,  recommendations, 
purchases,  or  sales  of  certain  securities. 

§12.11  Deflnitions. 

For  piuposes  of  this  subpart: 

(a)  Appropriate  qualification 
examination  means  either  the 
Investment  CompanyA^ariable  Contracts 
Products  Limited  Representative 
Qualification  Examination  (Series  6 
Examination)  or  the  General  Securities 
Registered  Representative  Examination 
(Series  7  Examination),  both  of  which 
are  administered  by  the  NASD.  The 
Series  6  Examination  is  the  appropriate 
qualification  examination  for  a  bank 
employee  engaged  solely  in  covered 
transactions  of  open-end  investment 
company  shares,  original  distribution 
closed-end  investment  company  shares, 
imit  investment  trusts,  or  variable 
contracts,  including  variable  life 
insurance  contracts  and  variable 
annuity  contracts.  The  Series  7 
Examination  is  the  appropriate 
qualification  examination  for  a  bank 
employee  soliciting,  recommending, 
pm^asing,  or  selling  any  other  covered 
product. 

(b)  Bank  means  any  national  banking 
association,  any  District  bank,  or  any 
Federal  branch  or  agency  of  a  foreign 
bank.  The  term  “ba^”  shall  not  include 
a  branch  of  a  bcmk  located  outside  of 
any  State,  as  defined  in  section  3(a)(3) 
of  the  Federal  Deposit  Insurance  Act,  as 
amended,  12  U.S.C.  1813(a)(3). 

(c)  Bank  securities  representative 
means  any  bank  officer,  director,  or 
employee  (collectively  referred  to  as 
“employee”)  who  engages  in  a  covered 
transaction  or  is  designated  as  the 
supervisor  of  a  bank  securities 
representative  who  engages  in  a  covered 
transaction. 

(d)  Continuing  education 
requirements  means  the  comse  of  study 
specified  in  §  12.16. 

(e)  Covered  product  has  the  same 
meaning  as  “security”  as  defined  at 
section  3(a)(10)  of  the  Securities 
Exchange  Act,  15  U.S.C.  78c(a)(10).  The 
term  shall  not  include  any  product  that 
is  a  deposit  as  defined  in  section  3(1)  of 
the  Federal  Deposit  Insmance  Act,  12 
U.S.C.  1813(1),  or  any  “government 
seciuity”  as  defined  at  section  3(a)(42) 
of  the  Secmities  Exchange  Act,  15 
U.S.C.  78c(a)(42). 

(f)  Covered  transaction  means  a  retail 
solicitation,  recommendation,  purchase, 
or  sale  of  a  covered  product  by  a  bank 
through  its  employee  regardless  of  the 
means  through  which  the  solicitation, 
recommendation,  pmchase,  or  sale 
occurs.  The  term  shall  not  include  a 
covered  transaction  involving  a 
fiduciary  account  administered  by  a 
bank,  a  sale  of  a  municipal  security  by 


a  municipal  securities  dealer  bank 
registered  under  section  15B  of  the 
Securities  Exchange  Act,  15  U.S.C.  78o- 
4,  or  a  transaction  by  a  bank  in  its  own 
securities  consistent  with  the  conditions 
set  forth  in  Securities  Exchange  Act 
Rule  3a4-l(a)(4),  17  CFR  240.3a4- 
1(a)(4). 

(g)  Disciplinary  action  means  an 
action  resulting  in: 

(1)  An  individual  being  “subject  to 
disqualification”  as  defined  in  this 
subpart; 

(2)  A  civil  money  penalty  or  fine  of 
$5,000  or  more  by  the  Seciuities  and 
Exchange  Commission  (SEC)  or  a 
securities  self  regulatory  organization 
(SSRO)  as  defin^  in  section  3(a)(26)  of 
the  Securities  Exchange  Act,  15  U.S.C. 
78c(a)(26); 

(3)  A  civil  money  penalty  of  $5,000  or 
more  by  a  Federal  banking  agency 
pursuant  to  section  8  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1818, 
for  a  securities  law  violation,  or  an 
imsafe  or  unsoimd  practice  related  to  a 
covered  transaction; 

(4)  An  agreement  with  the  SEC,  an 
SSRO,  or  Federal  banking  agency,  in 
connection  with  a  disciplinary 
proceeding;  or 

(5)  An  order  by  the  SEC,  an  SSRO,  or 
a  Federal  banking  agency  to  enter  the 
continuing  education  program. 

(h)  NASD  means  the  National 
Association  of  Securities  Dealers,  Inc., 
which  is  an  SSRO  registered  imder 
section  15A  of  the  S^iuities  Exchange 
Act,  15  U.S.C.  78o,  and  NASD 
Regulation,  Inc.,  the  regulatory 
subsidiary  of  the  NASD. 

(i)  Sponsoring  bank  means  a  bank  that 
engages  in  or  seeks  to  engage  in  the 
business  of  effecting  covered 
transactions. 

(j)  Subject  to  disqualification  means: 

(1)  Subject  to  a  “statutory 
disqualification”  as  that  term  is  used  in 
section  3(a)(39)  of  the  Securities 
Exchange  Act,  15  U.S.C.  78c(a)(39); 

(2)  Subject  to  an  order  of  removal, 
prohibition,  or  suspension  by  a  Federal 
beinking  agency  pursuant  to  12  U.S.C. 
1818(e)  or  (g); 

(3)  Subject  to  an  order  or  temporary 
order  pursuant  to  12  U.S.C.  1818(b)  or 
(c)  that  restricts  the  fiduciary  or 
securities  activities  of  a  bank  or 
individual;  or 

(4)  Subject  to  a  prohibition  pursuant 
to  12  U.S.C.  1829(a). 

§12.12  Qualification  requirements. 

(a)  Disqualifications.  (1)  A  bank  shall 
not  engage  ih  a  covered  transaction  if  it 
is,  or  b^omes,  subject  to 
disqualification,  imless  it  has  applied 
for  and  received  approval  to  engage  in 
covered  transactions  from  the  (DCC 
pursuant  to  §  12.15. 


(2)  No  bank  sectuities  representative 
shall  engage  in  a  covered  transaction  if 
he  or  she  is,  or  becomes,  subject  to 
disqualification,  unless  the  bank  that 
employs  the  bank  securities 
representative  has  applied  for  and 
received  approval  from  the  OCC 
pursuant  to  §  12.15  for  that  person  to 
qualify  as  a  bank  seciuities 
representative. 

(b)  Sponsoring  bank  notices.  (1)  A 
bank  seeking  to  engage  in  covered 
transactions  shall  file  a  completed 
Uniform  Notice  for  Sponsoriag  Bank 
(Form  SB). 

(2)  A  bank  seeking  to  terminate  its 
status  as  a  Sponsoring  Bank  shall  file  a 
Uniform  Request  for  Sponsoring  Bank 
Withdrawal  (Form  SBW). 

(c)  Sponsoring  bank  requirements.  (1) 
A  bank  seeking  to  sponsor  an  employee 
as  a  bank  securities  representatives 
shall: 

(1)  Make  independent  inquiry  into  the 
individual’s  employment  history, 
including  contacting  the  employee’s 
previous  employers  for  the  past  three 
years  and  investigating  the  character, 
business  reputation,  qualifications,  and 
experience  of  the  individual; 

(ii)  Review,  complete  as  appropriate, 
and  file  the  Uniform  Application  for 
Bank  Secmities  Representative 
Registration  or  Transfer  (Form  U-4B) 
and  amendments  thereto  on  behalf  of 
the  employee;  and 

(iii)  File  a  fingerprint -record  for  the 
employee. 

(2)  A  bank  may  not  sponsor  an 
employee  to  qualify  as  a  bank  securities 
representative  or  permit  a  previously 
qualified  bank  securities  representative 
to  engage  in  covered  transactions  if  the 
individual  is,  or  becomes,  subject  to 
disqualification  unless  the  sponsoring 
bank  has  applied  and  received  approval 
for  the  individual  to  engage  in  covered 
transactions  from  the  OCC  imder 

§  12.15.  A  bank  shall  not  sponsor  an 
employee  to  qualify  as  a  bank  securities 
representative  if  it  does  not  intend  for 
the  employee  to  engage  in  or  supervise 
covered  transactions  or  peurticipate  in 
one  of  the  activities  eniunerated  in 
§12.14. 

(3)  A  sponsoring  bank  shall  file  a 
Uniform  Termination  Notice  for  Bank 
Secmities  Representative  Registration 
(Form  U-5B)  when  the  employment  of 
a  bank  securities  representative 
terminates  or  when  a  bank  securities 
representative  ceases  to  engage  in 
covered  transactions  on  behalf  of  the 
bank.  The  Form  U-5B  shall  be  filed 
within  30  days  of  such  termination  or 
cessation  and  a  copy  of  the  Form  U-5B, 
and  of  any  amendments  to  the  Form  U- 
5B,  shall  be  provided  concmrently  to 
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the  former  bank  securities 
representative. 

(4)  A  sponsoring  bank  shall  designate 
one  or  more  bank  securities 
representatives,  as  necessary,  to 
supervise  the  sponsoring  bank’s  covered 
transactions.  A  supervisor  designated 
under  this  subpart  shall  pass  the 
appropriate  qualification  examination 
for  any  bank  securities  representative(s) 
imder  his  or  her  supervision. 

(d)  Bank  securities  representative 
requirements.  (1)  A  bank  employee 
seeking  to  qualify  as  a  bank  securities 
representative  shall  complete  the  Form 
U-4B,  provide  a  fingerprint  record,  and 
pass  the  appropriate  quaUfication 
examination. 

(2)  A  bank  employee  who  is  eligible 
for  an  examination  exemption  under 
paragraph  (e)  of  this  section  must 
complete  a  Form  U-4B  and  receive 
approval  imder  paragraph  (f)  of  this 
section  prior  to  being  qualified  as  a  bank 
securities  representative. 

(3)  A  bank  employee  who  fails  to  pass 
the  appropriate  qualification 
examination  may  hike  the  examination 
again  after  a  period  of  30  calendar  days 
has  elapsed  fixim  the  date  of  the  prior 
examination.  However,  any  bank 
employee  who  fails  to  pass  an 
examination  three  or  more  times  in 
succession  may  not  take  the 
examination  imtil  180  days  has  elapsed 
fiom  the  date  of  his  or  her  last  attempt 
to  pass  the  examination. 

(4)  A  bank  employee  shall  advise  the 
sponsoring  bank  within  30  days  of  any 
event  or  occurrence  that  causes  any 
information  on  the  Form  U-4B  or  Form 
U-5B  to  become  inaccurate  or 
incomplete  and  shall  cooperate  with  the 
sponsoring  bank  in  filing  an  amendment 
to  the  relevant  form. 

(5)  A  bank  securities  representative 
who  does  not  engage  in  or  supervise 
covered  transactions  for  a  period  of  two 
years  must  retake  and  pass  the 
appropriate  quaUfication  examination 
prior  to  acting  as  a  bank  securities 
representative.  A  bank  securities 
representative  is  deemed  to  be  engaging 
in  covered  transactions  if  the  employee 
acts  in  one  of  the  capacities  Usted  in 
§12.14. 

(e)  Examination  exemptions.  (1)  A 
bank  employee  is.  not  required  to  take 
the  appropriate  quaUfication 
examination  if  he  or  she  already  has 
quaUfied  by  taking  that  examination 
pursuant  to  the  rules  of  an  SSRO  and 
remains  quaUfied  as  a  registered 
representative. 

(2)  Upon  written  request  £rom  a 
sponsoring  bank,  the  CXX)  may,  in 
exception^  cases  and  where  good  cause 
is  shown,  waive  the  appropriate 
quaUfication  examination  requirement 


for  a  bank  employee  and  may  accept 
other  evidence  of  the  employee’s 
qualifications  to  act  as  a  bank  seciuities 
representative.  Advanced  age,  physical 
infirmity,  or  experience  in  fields 
emciUary  to  the  investment  banking  or 
securities  business  generally  are 
insufficient  for  the  (X!C  to  waive  the 
examination  requirement. 

(f)  Approval  of  bank  securities 
representative  qualifications.  No 
sponsoring  bank  may  permit  any  bank 
employee  to,  and  no  bank  employee 
shaU,  act  as  a  bank  securities 
representative  until  the  CXZC  has 
approved  the  bank  employee’s 
appUcation  for  registration  or  transfer 
on  Form  U-4B. 

(g)  Grace  period.  These  quaUfication 
requirements  apply  to  all  banks  and 
bank  employees  with  respect  to  covered 
transactions  transacted  after  [Date  One 
Year  After  Effective  Date  of  the  Final 
Rule].  Any  bank  or  bank  employee  that 
is  not  in  compUance  with  this  subpart 
after  the  grace  period  shall  cease 
engaging  in  covered  transactions  imtil 
the  requirements  are  met. 

§  1 2.1 3  Filing  requirements,  amendnumts, 
and  record  retention. 

(a)  All  filings  required  under  this 
subpart  shall  be  filed  with  the  OCC  at 
the  NASD. 

(b)  AU  information  submitted  on  any 
filing  required  under  this  subpart  must 
be  tme,  current,  complete,  and  not 
misleading  at  the  time  and  in  Ught  of 
the  circumstances  under  which  it  is 
reported. 

(c)  A  bank  shall  file  an  amendment  no 
later  than  30  days  after  learning  of  facts 
or  circumstances  causing  a  filing  to  be 
inaccurate  or  incomplete. 

(d) (1)  A  bank  shall  retain  copies  of  all 
filings  made  on  Forms  U-4B  and  U-5B, 
including  amendments,  for  not  less  than 
three  years  after  the  employee 
terminates  employment  with  the 
sponsoring  ba^  or  ceases  to  act  as  a 
bank  securities  representative. 

(2)  A  bank  shall  retain  copies  of  all 
filings  made  on  Forms  SB  and  SBW  and 
any  appUcations  under  §  12.15, 
including  amendments,  for  not  less  than 
three  years  after  the  bank  terminates  its 
status  as  a  sponsoring  bank. 

§  12.14  Optional  designation  as  a  bank 
securities  representative. 

A  bank  may  sponsor  an  employee 
who  is  engaged  in  legal,  compUance, 
internal  audit,  or  similar  responsibilities 
related  to  covered  transactions  or  who 
provides  eidministrative  support 
functions  for  a  bank  securities 
representative,  and  who  is  not  subject  to 
disquaUfication  (unless  a  waiver  is 
granted  pursuant  to  §  12.15),  to  take 
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either  the  Series  6  or  Series  7 
Examination.  Such  sponsored  employee 
must  meet  aU  fiUng  and  continuing 
education  requirements  in  order  to  be 
deemed  to  be  a  bank  securities 
representative  for  purposes  of  this 
subpart. 

§  12.15  Applications  by  banks  and  bank 
employees  “subject  to  disqualification.’’ 

A  sponsoring  bank  may  seek,  by 
written  appUcation  to  the  CXX  on  behalf 
of  itself  or  an  employee,  reUef  fiom 
being  subject  to  disquaUfication  and 
permission  to  engage  in  covered 
transactions  or  to  quaUfy  as  a  bank 
securities  representative,  as  appropriate. 
The  CXC  may,  consistent  with  safety 
and  soundness,  the  pubUc  interest,  and 
the  protection  of  investors,  grant  such 
reUef  consistent  with  its  enforcement 
powers  and  on  such  terms  and 
conditions  as  the  CXX  considers 
necessary  or  appropriate. 

$  1 2.1 6  Continuing  education  and  training 
requirements. 

A  bank  securities  representative  and  a 
sponsoring  bank  shaU  comply  with  the 
foUowing  continuing  education 
requirements: 

(a)  Bank  securities  representative 
requirements.  (1)  Each  bank  securities 
representative  shall  complete,  within 
120  days  of  the  second,  fifth,  and  tenth 
anniversaries  of  passing  the  appropriate 
quaUfication  examination,  the 
Continuing  Education  Program 
administered  by  the  NASD. 

(2)  The  required  training  intervals  for 
bank  securities  representatives  who 
were  registered  with  an  SSRO  prior  to 
being  employed  by  the  sponsoring  bank 
are  measured  from  the  date  of  SSRO 
registration.  The  bank  securities 
representative  requirements  of  the 
continuing  education  requirement  wiU 
be  met  as  of  the  tenth  anniversary  of  a 
bank  securities  representative’s 
registration  with  a  banking  agency  and/ 
or  SSRO,  provided  the  bai^  securities 
representative  is  not  subject  to 
paragraph  (a)(4)  of  this  section. 

(3)  If  a  bank  securities  representative 
has  been  subject  to  a  disciplinary  action 
within  the  ten  years  prior  to  the 
effective  date  of  this  subpart,  or  at  any 
time  since  that  effective  date,  the  bank 
securities  representative  must  complete 
the  Continuing  Education  Program 
administered  by  the  NASD  within  120 
days  of  the  disciplinary  action  and  no 
Ikter  than  the  second,  fifth,  and  tenth 
anniversaries  of  the  discdpUnary  action. 

(4)  Unless  otherwise  determined  by 
the  CXC,  any  bank  securities 
representative  who  does  not  complete 
the  requirements  within  the  prescribed 
time  frames  may  not  perform  any  bank 


68834  Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Proposed  Rules 


securities  representative  duties.  The 
OCX  may,  upon  application  and  a  -• 
showing  of  good  cause,  allow  additional 
time  for  a  bank  securities  representative 
to  satisfy  the  Continuing  Education 
program  requirements. 

(b)  Sponsoring  bank  requirements.  (1) 

A  sponsoring  bank  shall  not  permit  any 
employee  to  act  as  a  bank  securities 
representative  imless  the  employee  has 
complied  with  the  requirements  set 
forth  in  paragraphs  (a)(1)  through  (a)(4) 
of  this  section. 

(2)  A  sponsoring  bank  shall  maintain 
a  continuing  education  program  for  its 
bank  securities  representatives.  A 
sponsoring  bank,  at  least  aimually,  shall^ 
evaluate  and  prioritize  its  training  needs 
and  develop  or  update,  as  appropriate, 

a  written  training  plan.  The  plan  must 
take  into  consideration  the  bank’s  size, 
organizational  structure,  and  scope  of 
business  activities.  Programs  used  to  * 
implement  a  sponsoring  bank’s  training 
plan  must  be.  appropriate  for  the 
business  of  that  bard(  and,  at  a 
minimum,  must  cover  the  following 
matters  concerning  securities  products, 
services,  and  strategies  offered  by  the 
bank: 

(i)  funeral  investment  features  and 
associated  risk  factors; 

(ii)  Suitability  and  sales  practice 
considerations; 

(iii)  Applicable  regulatory 
requirements;  and 

(iv)  Bank  policies  and  procedures  for 
covered  transactions. 

(3)  A  sponsoring  bank  shall 
administer  its  continuing  education 
programs  in  accordance  with  its  annual 
evaluation  and  written  plan  and  must 
maintain  records  documenting  the 
content  of  the  programs  and  completion 
of  the  programs  by  its  bank  secmities 
representatives. 

§  1 2.1 7  Confidentiality  of  qualification 
examinations. 

Every  bank  and  bank  employee  shall 
maintain  the  confidentiality  of 
qualification  examinations  and  shall  not 
remove  from  an  examination  center, 
reproduce,  disclose,  receive  from  or 
pass  to  any  pierson,  or  use  for  study  or 
any  other  purposes,  any  portion  of  an 
examination,  whether  of  a  present  or 
past  series,  that  would  compromise  the 
integrity  of  the  examinations,  or  use  in 
any  manner  and  at  any  time  the 
questions  or  answers  to  the 
examination. 


Dated:  December  10, 1996. 

Eugene  A.  Ludwig, 

Comptroller  of  the  Currency. 

Federal  Reserve  System 
12  CFR  Part  208 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  Parts  208  and  211  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  36,  248,  321-338a. 
371d. 461, 481-486, 601,  611, 1814, 1816, 
1818, 1823(j),  1828(o),  1831p-l,  1831p- 
1(a)(2),  1831r-l,  2901-2907,  3105,  3310, 
3331-3351,  and  3906-3909;  15  U.S.C.  78b, 
781(b),  781(g),  781(1),  78o-4(c)(5),  78q,  78q-l, 
and  78w:  31  U.S.C.  5318;  42  U.S.C.  4012a, 
4104a,  4104b,  4106,  and  4128. 

2.  A  new  §  208.25  is  added  at  the  end 
of  Subpart  A  to  read  as  follows: 

§  208.25  Qualification  requirements  for 
transactions  in  certain  securities. 

(a)  Scope.  This  section  contains  rules 
prescribing  operational  and  managerial 
standards  for  state  member  banks, 
prescribes  training  and  qualification 
requirements  for  bank  employees 
m^ing  retail  solicitations, 
recommendations,  purchases,  or  sales  of 
certain  securities  on  behalf  of  a  state 
member  bank.  It  applies  to  all  state 
member  banks  that  engage  through  bank 
employees  in  b^k-direct  retail 
solicitations,  recommendations, 
purchases,  or  sales  of  certain  securities. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Appropriate  qualification 
examination  means  either  the 
Investment  Company/Variable  Contracts 
Products  Limited  Representative 
Qualification  Examination  (Series  6 
Examination)  or  the  General  Securities 
Registered  Representative  Examination 
(Series  7  Examination),  both  of  which 
are  administered  by  the  National 
Association  of  Securities  Dealers,  Inc. 
(NASD).  The  Series  6  Examination  is  the 
appropriate  qualification  examination 
for  a  bank  employee  engaged  solely  in 
covered  transactions  of  open-end 
investment  company  shares,  original 
distribution  closed-end  investment 
company  shares,  unit  investment  trusts, 
or  variable  contracts,  including  variable 
life  insurance  contracts  and  variable 
annuity  contracts.  The  Series  7 
Examination  is  the  appropriate 
qualification  examination  for  a  bank 
employee  soliciting,  recommending, 
pu^asing,  or  selling  any  other  covered 
product. 


(2)  Bank  means  any  state  member 
bank.  The  term  bank  shall  not  include 
a  branch  of  a  bank  located  outside  of 
any  State,  as  defined  in  section  3(a)(3) 
of  the  Federal  Deposit  Insurance  Act,  as 
amended,  12  U.S.C.  1813(a)(3). 

(3)  Bank  securities  representative 
means  any  bank  officer,  director,  or 
employee  (collectively  referred  to  as 
employee)  who  engages  in  a  covered 
transactions  or  is  designated  as  the 
supervisor  of  a  bank  securities 
representative  who  engages  in  a  covered 
transaction. 

(4)  Continuing  education 
requirements  means  the  covirse  of  study 
specified  in  paragraph  (g)  of  this 
section. 

(5)  Covered  product  has  the  same 
meaning  as  “security”  as  defined  at 
section  3(a)(10)  of  the  Securities 
Exchange  Act,  15  U.S.C.  78c(a)(10).  The 
term  shall  not  include  any  product  that 
is  a  deposit  as  defined  in  section  3(1)  of 
the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1813(1),  or  any  “government 
security”  as  defined  at  section  3(a)(42) 
of  the  Securities  Exchange  Act,  15 
U.S.C.  78c(a)(42). 

(6)  Covered  transaction  means  a  retail 
solicitation,  recommendation,  purchase, 
or  sale  of  a  covered  product  by  a  bank 
through  its  employee  regardless  of  the 
means  through  which  the  solicitation, 
recommendation,  pmt:hase,  or  sale 
occurs.  The  term  shall  not  include  a 
such  a  transaction  in  a  covered  product 
to  a  fiduciary  account  administered  by 
a  bank,  a  sale  of  a  municipal  security  by 
a  municipal  securities  dealer  bank 
registered  under  section  15B  of  the 
Securities  Exchange  Act,  15  U.S.C.  78o- 
4,  or  a  transaction  by  a  bank  in  its  own 
securities  consistent  with  the  conditions 
set  forth  in  Securities  Exchange  Act 
Rule  3a4-l(a)(4).  17  CFR  240.3a4- 
1(a)(4). 

(7)  Disciplinary  action  means  an 
action  resulting  in: 

(i)  An  individual  being  subject  to 
disqualification  as  defined  in  paragraph 
(b)(10)  of  this  section; 

(ii)  A  civil  money  penalty  or  fine  of 
$5,000  or  more  by  the  Securities  and 
Exchange  Commission  (SEC)  or  a 
securities  self-regulatory  organization 
(SSRO)  as  defined  in  section  3(a)(26)  of 
the  Securities  Exchange  Act,  15  U.S.C. 
78c(a)(26); 

(iii)  A  civil  money  penalty  of  $5,000 
or  more  by  a  Federal  banking  agency 
pmrsuant  to  section  8  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1818, 
for  a  securities  law  violation,  or  an 
imsafe  or  unsoimd  practice  related  to  a 
covered  transaction; 
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(iv)  An  agreement  with  the  SEC,  an 
SSRO,  Federal  banking  agency,  in 
connection  with  a  disciplinary 
proceeding;  or 

(v)  An  order  by  the  SEC,  an  SSRO,  or 
a  Federal  banking  agency  to  enter  the 
continuing  education  program. 

(8)  NASD  means  the  National 
Association  of  Securities  Dealers,  Inc., 
which  is  an  SSRO  registered  imder 
section  15A  of  the  Securities  Exchange 
Act.  15  U.S.C.  780,  and  NASD 
Regulation,  Inc.,  the  regulatory 
subsidiary  of  the  NASD. 

(9)  Sponsoring  bank  means  a  bank 
that  engages  in  or  seeks  to  engage  in  the 
business  of  effecting  covered 
transactions. 

(10)  Subject  to  disqualification  means 
subject  to: 

(i)  A  “statutory  disqualification”  as 
that  term  is  used  in  section  3(a)(39)  of 
the  Securities  Exchange  Act,  15  U.S.C. 
78c(a)(39);' 

(11)  An  order  of  removal,  prohibition, 
or  suspension  by  a  Federal  banking 
agency  pursuant  to  12  U.S.C.  1818  (e)  or 
(g): 

(iii)  An  order  or  temporary  order 
pvusuant  to  12  U.S.C.  1818  Os)  or  (c)  that 
restricts  the  fiduciary  or  seciuities 
activities  of  a  bank  or  individual;  or 

(iv)  A  prohibition  pursuant  to  12 
U.S.C.  1829(a). 

(c)  Qualification  requirements — (1) 
Disqualifications,  (i)  A  bank  shall  not 
engage  in  a  covered  transaction  if  it  is, 
or  becomes,  subject  to  disqualification, 
unless  it  has  applied  for  and  received 
approval  to  engage  in  covered 
transactions  from  the  Board  pursuant  to 
paragraph  (h)  of  this  section. 

(ii)  No  bank  securities  representative 
shall  engage  in  a  covered  transaction  if 
he  or  she  is,  or  becomes,  subject  to 
disqualification,  vmless  the  bank  that 
employs  the  bank  securities 
representative  has  applied  for  and 
received  approval  firom  the  Board 
pursuant  to  paragraph  h  of  this  section 
for  that  person  to  qualify  as  a  bank 
securities  representative. 

(2)  Sponsoring  bank  notices,  (i)  A 
bank  seeking  to  engage  in  covered 
transactions  shall  file  a  completed 
Uniform  Notice  for  Sponsoring  Bank 
(Form  SB). 

(ii)  A  bank  seeking  to  terminate  its 
status  as  a  Sponsoring  Bank  shall  file  a 
Uniform  Request  for  Sponsoring  Bank 
Withdrawal  (Form  SBW). 

(3)  Sponsoring  bank  requirements,  (i) 
A  bank  seeking  to  sponsor  an  employee 
as  a  bank  securities  representative  shall: 

(A)  Make  independent  inquiry  into 
the  individual’s  employment  history, 
including  contacting  the  employee’s 
previous  employers  for  the  past  three 
years  and  investigating  the  character. 


business  reputation,  qualifications  and 
exrorience  of  the  individual; 

(B)  Review,  complete  as  appropriate, 
and  file  the  Uniform  Application  for 
Bank  Securities  Representative 
Registration  or  Transfer  (Form  U-4B) 
and  amendments  thereto  on  behalf  of 
the  Employee;  and 

(C)  File  a  fingerprint  record  for  the 
employee. 

(u)  A  bank  may  not  sponsor  an 
employee  to  qualify  as  a  bank  securities 
representative  or  permit  a  previously 
qualified  bank  securities  representative 
to  engage  in  covered  transactions  if  the 
individual  is,  or  becomes,  subject  to 
disqualification  unless  the  sponsoring 
bank  has  applied  and  received  approval 
for  the  individual  to  engage  in  covered 
transactions  firom  the  Board  imder 
paragraph  (h)  of  this  section.  A  bank 
shall  not  sponsor  an  employee  to  qualify 
as  a  bemk  securities  representative  if  it 
does  not  intend  for  the  employee  to 
engage  in  or  supervise  covered 
transactions  or  participate  in  one  of  the 
activities  enumerated  in  paragraph  (e)  of 
this  section. 

(iii)  A  sponsoring  bank  shall  file  a 
Uniform  Termination  Notice  for  Bank 
Securities  Representative  Registration 
(Form  U-5B)  when  the  employment  of 
a  bank  securities  representative 
terminates  or  when  a  bank  securities 
representative  ceases  to  engage  in 
covered  transactions  on  behalf  of  the 
bank.  The  Form  U-5B  shall  be  filed 
within  30  days  of  such  termination  or 
cessation  and  a  copy  of  the  Form  U-5B, 
and  of  any  amendments  to  the  Form  U- 
5B,  shall  be  provided  to  the  former  bank 
securities  representative. 

(iv)  A  sponsoring  bank  shall  designate 
one  or  more  bank  securities 
representatives  to  supervise  the 
sponsoring  bank’s  covered  transactions. 
A  supervisor  designated  under  this 
section  shall  pass  the  appropriate 
qualification  examination  for  any  bank 
securities  representative(s)  imder  his  or 
her  supervision. 

(4)  Bank  securities  representative 
requirements,  (i)  A  bank  employee 
seeking  to  qualify  as  a  bank  securities 
representative  shall  complete  the 
designated  sections  of  the  Form  U-4B, 
provide  a  fingerprint  record,  and  pass 
the  appropriate  qualification 
examination. 

(ii)  A  bank  employee  who  is  eligible 
for  an  examination  exemption  under 
paragraph  (c)(5)(i)  of  this  section  must 
complete  a  Form  U— 4B  and  receive 
approval  under  paragraph  (c)(6)  of  this 
section  prior  to  beiug  qualified  as  a  bank 
securities  representa^ve. 

(iii)  A  bank  employee  who  fails  to 
pass  the  appropriate  qualification 
examination  may  take  the  examination 


again  after  a  period  of  30  calendar  days 
has  elapsed  finm  the  date  of  the  prior 
examination.  However,  any  bank 
employee  who  fails  to  pass  an 
examination  three  or  more  times  in 
succession  may  not  take  the 
examination  until  180  days  has  elapsed 
from  the  date  of  his  or  her  last  attempt 
to  pass  the  examination. 

Uv)  A  bank  employee  shall  advise  the 
sponsoring  bank  within  30  days  of  any 
event  or  occurrence  that  causes  any 
information  on  the  Form  U-4B  or  Form 
U-5B  to  become  inaccurate  or 
incomplete  and  shall  cooperate  with  the 
sponsoring  bank  in  filing  an  amendment 
to  the  relevant  form. 

(v)  A  bank  securities  representative 
who  does  not  engage  in  or  supervise 
covered  transactions  for  a  period  of  two 
years  must  retake  and  pass  the 
appropriate  quaUfication  examination 
prior  to  acting  as  a  bank  securities 
representative.  A  bank  securities 
representative  is  deemed  to  be  engaging 
in  covered  transactions  if  the  employee 
acts  in  one  of  the  capacities  listed  in 
paragraph  (e)  of  this  section. 

(5)  Examination  exemptions,  (i)  A 
bank  employee  is  not  required  to  take 
the  appropriate  qualification 
examination  if  he  or  she  already  has 
qualified  by  taking  that  examination 
pursuant  to  the  rules  of  an  SSRO  and 
remains  qualified  as  a  registered 
representative. 

(ii)  Upon  written  request  firom  a 
sponsoring  bank,  the  Board  may,  in 
exceptional  cases  and  where  good  cause 
is  shown,  waive  the  appropriate 
qualification  examination  requirement 
for  a  bank  employee  and  may  accept 
other  evidence  of  the  employee’s 
qualifications  to  act  as  a  bank  secvuities 
representative.  Advanced  age,  physical 
infirmity,  or  experience  in  fields 
ancillary  to  the  investment  banking  or 
securities  business  generally  are 
insufficient  for  the  Board  to  waive  the 
excunination  requirement. 

(6)  Approval  of  bank  securities 
representative  qualifications.  No 
sponsoring  bank  may  permit  any  bank 
employee  to,  and  no  bank  employee 
shall,  ac:t  as  a  bank  securities 
representative  until  the  Board  has 
approved  the  bank  employee’s 
application  for  registration  or  transfer 
on  Form  U-4B. 

(7)  Grace  period.  These  qualification 
requirements  apply  to  all  banks  and 
bank  employees  with  respect  to  covered 
transactions  transacted  after  Date  One 
Year  After  Effective  Date  of  the  Final 
Rule.  Any  bank  or  bank  employee  that 
is  not  in  compliance  with  this  section 
after  the  grace  period  shall  cease 
engaging  in  covered  transactions  imtil 
the  requirements  are  met. 
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(d)  Filing  requirements,  amendments, 
and  record  retention.  (1)  All  filings 
required  under  this  section  shall  be  filed 
with  the  Board  at  the  NASD. 

(2)  All  information  submitted  under 
this  section  must  be  true,  current, 
complete,  and  not  misleading  at  the 
time  and  in  Ught  of  the  circumstances 
under  which  it  is  reported. 

(3)  A  bank  shall  file  an  amendment  no 

later  than  30  days  after  learning  of  facts 
or  circumstances  causing  a  filing  to  be 
inaccurate  or  incomplete.  ’ 

(4)  A  bank  shall  retain  copies  of  all 
filings: 

(i)  Made  on  Forms  U-4B  and  U-5B, 
including  amendments,  for  not  less  than 
three  years  after  the  employee 
terminates  employment  with  the 
sponsoring  bank  or  ceases  to  act  as  a 
bank  securities  representative;  and 

(ii)  Made  on  Forms  SB  and  SBW  and 
any  applications  under  paragraph  (f)  of 
this  section  including  amendments  for 
not  less  than  three  years  after  the  bank 
terminates  its  status  as  a  sponsoring 
bank. 

(e)  Optional  designation  as  a  bank 

>  securities  representative.  A  bank  may 
sponsor  an  employee  who  is  engaged  in 
legal,  compliance,  internal  audit,  or 
similar  responsibilities  related  to 
covered  transactions  or  who  provides 
administrative  support  functions  for  a 
bank  securities  representative,  and  who 
is  not  subject  to  disqualification  (unless 
a  waiver  is  granted  pursuant  to 
paragraph  (fi  of  this  section),  to  take  the 
appropriate  qualification  examination. 
Such  sponsored  employee  must  meet  all 
filing  and  continuing  education 
requirements  of  this  section  in  order  to 
be  deemed  to  be  a  bank  securities 
representative  for  purposes  of  this 
section. 

(f)  Applications  by  banks  and  bank 
employees  “subject  to  disqualification." 
A  sponsoring  bank  may  seek,  by  written 
application  to  the  Board  on  behalf  of 
itself  or  an  employee,  relief  fix)m  being 
subject  to  disqualification  and 
permission  to  engage  in  covered 
transactions  or  to  quahfy  as  a  bank 
securities  representative,  as  appropriate. 
The  Board  may,  consistent  with  safety 
and  soundness,  the  pubUc  interest,  and 
the  protection  of  investors,  grant  such 
relief  consistent  with  its  enforcement 
powers  and  on  such  terms  and 
conditions  as  the  Board  considers 
necessary  or  appropriate. 

(g)  Continuing  education  and  training 
requirements.  A  bank  securities 
representative  and  a  sponsoring  bank 
shall  comply  with  the  following 
continuing  education  requirements: 

(1)  Bank  securities  representative 
requirements,  (i)  Each  bank  securities 
representative  shall  complete,  within 
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120  days  of  the  second,  fifth,  and  tenth 
anniversaries  of  passing  the  appropriate 
qualification  examination,  the 
Continuing  Education  Program 
administered  by  the  NASD. 

(ii)  The  required  training  intervals  for 
bank  securities  representatives  who 
were  registered  with  an  SSRO  prior  to 
being  employed  by  the  sponsoring  bank 
are  measured  from  the  date  of  SSRO 
registration.  The  bank  securities 
representative  requirements  of  the 
continuing  education  requirement  will 
be  met  as  of  the  tenth  anniversary  of  a 
bank  securities  representative’s 
registration  with  a  banldng  agency  and/ 
or  SSRO,  provided  the  ba^  securities 
representative  is  not  subject  to 
para^aph  (g)(l)(iv)  of  this  section. 

(iii)  If  a  bank  securities  representative 
has  been  subject  to  a  disciplinary  action 
within  the  ten  years  prior  to  the 
effective  date  of  this  section,  or  at  any 
time  since  that  efiective  date,  the  bank 
securities  representative  must  complete 
the  Continuing  Education  Program 
administered  by  the  NASD  within  120 
days  of  the  disciplinary  action  and  no 
later  than  the  second,  fifth,  and  tenth 
anniversaries  of  the  disciplinary  action. 

(iv)  Unless  otherwise  determined  by 
the  Board,  any  bank  securities 
representative  who  does  not  complete 
the  requirements  within  the  prescribed 
time  frames  may  not  perform  any  bank 
securities  representative  duties.  The 
Board  may,  upon  application  and  a 
showing  of  good  cause,  allow  additional 
time  for  a  bank  securities  representative 
to  satisfy  the  Continuing  Education 
program  requirements  of  the  bank 
securities  representative  requirements. 

(2)  Sponsoring  bank  requirements,  (i) 
A  sponsoring  bank  shall  not  permit  any 
employee  to  act  as  a  bank  securities 
representative  unless  the  employee  has 
complied  with  the  requirements  set 
forth  in  paragraph  (g)(1)  of  this  section. 

(ii)  A  sponsoring  bank  shall  maintain 
a  continuing  education  pro^am  for  its 
bank  secvirities  representatives.  A 
sponsoring  bank,  at  least  annually,  shall 
evaluate  and  prioritize  its  training  needs 
and  develop  or  update,  as  appropriate, 
a  vwitten  training  plan.  The  plan  must 
take  into  consideration  the  bank’s  size, 
organizational  strucitiu^,  and  scope  of 
business  activities.  Programs  used  to 
implement  a  sponsoring  bank’s  training 
plan  must  be  appropriate  for  the 
business  of  that  bank  and,  at  a 
minimum,  must  cover  the  follovring 
matters  concerning  securities  products, 
services,  and  strategies  offered  by  the 
bank: 

(A)  General  investment  features  and 
associated  risk  factors; 

(B)  Suitability  and  sales  practice 
considerations; 


(C)  Applicable  regulatory 
requirements;  and 

(D)  Bank  policies  and  procedures  for 
covered  tremsactions. 

(iii)  A  sponsoring  bank  shall 
administer  its  continuing  education 
programs  in  accordance  with  its  annual 
evaluation  and  vmtten  plan  and  must 
maintain  records  documenting  the 
content  of  the  programs  and  completion 
of  the  programs  by  its  bank  securities 
representatives. 

(h)  Confidentiality  of  qualification 
examinations.  Every  bank  and  bank 
employee  shall  maintain  the 
confidentiality  of  qualification 
examinations  and  shall  not  remove  from 
an  examination  center,  reproduce, 
disclose,  receive  from  or  pass  to  any 
person,  or  use  for  study  or  any  other 
purposes,  any  portion  of  an 
examination,  whether  of  a  present  or 
past  series,  that  would  compromise  the 
integrity  of  the  examinations,  or  use  in 
any  manner  and  at  any  time,  the 
questions  or  answers  to  the 
examination. 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  Part  211 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  221  et  seq.,  1818, 

1841  et  seq.,  3101  et  seq.,  3901  et  seq. 

2.  Section  211.28  is  amended  as 
follows: 

a.  The  section  heading  is  revised;  ' 

b.  Paragraphs  (a)  and  (b)  are 
redesignated  as  paragraphs  (a)(1)  and 
(a)(2)  respectively; 

c.  A  heading  is  added  to  paragraph 
(a); 

d.  All  references  to  “paragraph  (a)’’ 
and  “paragraph  (b)’’  are  revised  to  read 
“paragraph  (a)(1)’’  and  “paragraph 
(a)(2)’’  respectively;  and, 

e.  A  new  paragraph  (b)  is  added. 

The  revisions  and  additions  read  as 

follows: 

§  21 1 .28  Provisions  appiicabie  to  state 
branches  and  agencies. 

(a)  Limitation  on  loans  to  one 
borrower — (1)  Limitation.  *  *  * 
***** 

(b)  Retail  securities  transactions — (l) 
Requirements.  To  the  extent  that  an 
iminsured  state  branch  or  a  state  agency 
is  excluded  from  the  definition  of 
“broker”  under  section  3(a)(4)  of  the 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78c(a)(4))  and  engages  in  an 
activity  that  would  constitute  a  covered 
transaction  as  defined  in  §  208.25  of  the 
Board’s  Regulation  H  (12  CFR  208.25) 
for  a  state  member  bank,  the  state 
branch  or  agency  shall  be  subject  to  the 
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requirements  of  12  CFR  208.25  in  the 
same  manner  that  such  requirements 
apply  to  a  state  member  bank. 

(2)  Exception.  Nothing  in  paragraph 

(b)(1)  of  this  section  is  intended  to  apply 
the  requirements  of  12  CFR  208.25  to 
the  lawful  deposit-taking  activities  of  an 
uninsured  state  branch  or  state  agency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  11, 1996. 
William  W.  WUes, 

Secretary  of  the  Board. 

Federal  Deposit  Insurance  Corporation 
12  CFR  Part  342 
Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  part  342  of  title  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  added  as  follows: 

PART  342— QUALIFICATION 
REQUIREMENTS  FOR  TRANSACTIONS 
IN  CERTAIN  SECURITIES 

Sec. 

342.1  Scope. 

342.2  Definitions. 

342.3  Qualification  requirements. 

342.4  Filing  requirements,  amendments, 
and  record  retention. 

342.5  Optional  designation  as  a  bank 
securities  representative. 

342.6  Applications  by  banks  and  bank 
employees  “subject  to  disqualification.” 

342.7  Continuing  education  and  training 
requirements. 

342.8  Confidentiality  of  qualification 
examinations. 

Authority:  12  U.S.C.  1818  and  1831p- 
1(a)(2) 

§342.1  Scope. 

This  part  is  issued  by  the  Federal 
Deposit  Insurance  Corporation  (the 
Corporation)  pursuant  to  12  U.S.C.  1818 
and  1831p-l(a)(2).  It  contains  rules 
prescribing  operational  and  managerial 
standards  for  state  nonmember  insured 
banks  (except  a  District  bank)  or  a 
foreign  bank  having  an  insured  branch, 
and  prescribes  training  and  qualification 
requirements  for  bank  employees 
m^ing  retail  solicitations, 
recommendations,  purchases,  or  sales  of 
certain  securities  on  behalf  of  a  state 
nonmember  insured  bank  (except  a 
District  bank)  or  a  foreign  bank  having 
an  insured  branch.  It  applies  to  all  state 
nonmember  insured  banks  (except  a 
District  bank)  or  a  foreign  bank  having 
an  insured  branch  that  engage  through 
bank  employees  in  bank-direct  retail 
solicitations,  recommendations, 
purchases,  or  sales  of  certain  securities. 

§342.2  Definitions. 

For  purposes  of  this  part: 

(a)  Appropriate  qualification 
examination  mean^  either  the 


Investment  Company A^ariable  C,ontracts 
Products  Limited  Representative 
Qualification  Examination  (Series  6 
Examination)  or  the  General  Securities 
Registered  Representative  Examination 
(Series  7  Examination),  both  of  which 
are  administered  by  the  NASD.  The 
Series  6  Examination  is  the  appropriate 
qualification  e^camination  for  a  bank 
employee  engaged  solely  in  covered 
transactions  of  open-end  investment 
company  shares,  original  distribution 
closed-end  investment  company  shares, 
unit  investment  trusts,  or  variable 
contracts,  including  variable  life 
insurance  contracts  and  variable 
annuity  contracts.  The  Series  7 
Examination  is  the  appropriate 
qualification  examination  for  a  bank 
employee  soliciting,  recommending, 
purchasing,  or  selling  any  other  covered 
product. 

(b)  Bank  means  any  State  nonmember 
insured  bank  (except  a  District  bank)  or 
a  foreign  bank  having  an  insiired 
branch.  The  term  “bsuik”  shall  not 
include  a  branch  of  a  bank  located 
outside  of  any  State,  as  defined  in ' 
section  3(a)(3)  of  the  Federal  Deposit 
Insurance  Act,  as  amended,  12  U.S.C. 
1813(a)(3). 

(c)  Bank  securities  representative 
means  any  bank  officer,  director,  or 
employee  (collectively  referred  to  as 
“employee”)  who  engages  in  a  covered 
transaction  or  is  designated  as  the 
supervisor  of  a  bank  securities 
representative  who  engages  in  a  covered 
transaction. 

(d)  Continuing  education 
requirements  means  the  course  of  study 
specified  in  §  342.7. 

(e)  Covered  product  has  the  same 
meaning  as  “security”  as  defined  at 
section  3(a)(10)  of  the  Securities 
Exchange  Act,  15  U.S.C.  78c(a)(10).  The 
term  shall  not  include  any  product  that 
is  a  deposit  as  defined  in  section  3(1)  of 
the  Federal  Deposit  Insurance  Act,  12 
U.S.C.  1813(1),  or  any  “government 
security”  as  defined  at  section  3(a)(42) 
of  the  Securities  Exchange  Act,  15 
U.S.C.  78c(a)(42). 

(f)  Covered  transaction  means  a  retail 
solicitation,  recommendation,  purchase, 
or  sale  of  a  covered  product  by  a  bank 
through  its  employee  regardless  of  the 
means  through  which  the  solicitation, 
recommendation,  purchase,  or  sale 
occurs.  The  term  shall  not  include  a 
covered  transaction  involving  a 
fiduciary  account  administered  by  a 
bank,  a  sale  of  a  municmal  security  by 

a  municipal  securities  Sealer  bank 
registered  imder  section  15B  of  the 
Securities  Exchange  Act,  15  U.S.C.  78o- 
4,.  or  a  transaction  hy  a  bank  in  its  own 
securities  consistent  with  the  conditions 
set  forth  in  Securities  Exchange  Act 


Rule  3a4-l(a)(4),  17  CFR  240.3a4- 
1(a)(4). 

(g)  Disciplinary  action  means  an 
action  resulting  in: 

(1)  An  individual  being  “subject  to 
disqualification”  as  defined  in  this  part; 

(2)  A  civil  money  penalty  or  fine  of 
$5,000  or  more  by  the  Securities  and 
Exchange  Commission  (SEC)  or  a 
securities  self-regulatory  organization 
(SSRO)  as  defin^  in  section  3(a)(26)  of 
the  Secvirities  Exchange  Act,  15  U.S.C. 
78c(a)(26); 

(3)  A  civil  money  penalty  of  $5,000  or 
more  by  a  Federal  banking  agency 
pursuant  to  section  8  of  the  Federal 
Deposit  Insurance  Act,  12  U.S.C.  1818, 
for  a  securities  law  violation,  or  an 
unsafe  or  imsound  practice  related  to  a 
covered  transaction; 

(4)  An  agreement  with  the  SEC,  an 
SSRO,  or  Federal  banking  agency,  in 
connection  with  a  disciplinary 
proceeding;  or 

(5)  An  order  by  the  SEC,  an  SSRO,  or 
a  Federal  banking  agency  to  enter  the 
continuing  education  program. 

(h)  NASD  means  the  National 
Association  of  Securities  Dealers,  Inc., 
which  is  an  SSRO  registered  under 
section  15  A  of  the  Securities  Exchange 
Act,  15  U.S.C.  78o,  and  NASD 
Regulation,  Inc.,  the  regulatory 
subsidiary  of  the  NASD. 

(i)  Sponsoring  bank  means  a  bank  that 
engages  in  or  seeks  to  engage  in  the 
business  of  effecting  covered 
transactions. 

(j)  Subject  to  disqualification  means: 

(1)  a  “Statutory  disqualification”  as 

that  term  is  used  in  section  3(a)(39)  of 


the  Securities  Exchange  Act,  15  U.S.C. 
78c(a)(39); 

(2)  An  order  of  removal,  prohibition, 
or  suspension  by  a  Federal  banking 
agency  pursuant  to  12  U.S.C.  1818(e)  or 


i; 

(3)  An  order  or  temoorarv  order 


restricts  the  fiduciary  or  seciuities 


activities  of  a  bank  or  individual;  or 


(4)  A  prohibition  pursuant  to  12 
U.S.C.  1829(a). 


§342.3  Qualification  requirements. 

(a)  Disqualifications.  (1)  A  bank  shall 
not  engage  in  a  covered  transaction  if  it 
is,  or  l^omes,  subject  to 
disqualification,  unless  it  has  applied 
for  and  received  approval  to  engage  in 
covered  transactions  firom  the 
Corporation  pursuant  to  §  342.6. 

(2)  No  bank  seciuities  representative 
shall  engage  in  a  covered  transaction  if 
he  or  she  is,  or  becomes,  subject  to 
disqualification,  unless  the  bank  that 
employs  the  bank  securities 
representative  has  applied  for  and 
received  approval  firom  the  Corporation 
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pursuant  to  §  342.6  for  that  person  to 
qualify  as  a  bank  securities 
representative. 

(b)  Sponsoring  bank  notices.  (1)  A 
bank  seeking  to  engage  in  covered 
transactions  shall  file  a  completed 
Uniform  Notice  for  Sponsoring  Bank 
(Form  SB). 

(2)  A  bank  seeking  to  terminate  its 
status  as  a  Sponsoring  Bank  shall  file  a 
Uniform  Notice  for  Sponsoring  Bank 
Withdrawal  (Form  SBW). 

(c)  Sponsoring  bank  requirements.  (1) 
A  bank  seeking  to  sponsor  an  employee 
as  a  bank  securities  representative  shall: 

(1)  Make  independent  inquiry  into  the 
individual’s  employment  history, 
including  contacting  the  employee’s 
previous  employers  for  the  past  three 
years  and  investigating  the  character, 
business  reputation,  qualifications,  and 
experience  of  the  individual; 

(ii)  Review,  complete  as  appropriate, 
and  file  the  Uniform  Application  for 
Bank  Seciuities  Representative 
Registration  or  Transfer  (Form  U-4B) 
and  amendments  thereto  on  behalf  of 
the  employee;  and 

(iii)  File  a  ^gerprint  record  for  the 
employee. 

(2)  A  bank  may  not  sponsor  an 
employee  to  qualify  as  a  bank  securities 
representative  or  permit  a  previously 
qualified  bank  securities  representative 
to  engage  in  covered  transactions  if  the 
individual  is,  or  becomes,  subject  to 
disqualification  unless  the  sponsoring 
bank  has  apphed  and  received  approval 
for  the  individual  to  engage  in  covered 
transactions  from  the  Corporation  imder 
§  342.6.  A  bank  shall  not  sponsor  an 
employee  to  qualify  as  a  bank  securities 
representative  if  it  does  not  intend  for 
the  employee  to  engage  in  or  supervise 
covered  transactions  or  participate  in 
one  of  the  activities  enumerated  in 
§342.5. 

(3)  A  sponsoring  bank  shall  file  a 
Uniform  Termination  Notice  for  Bank 
Securities  Representative  Registration 
(Form  U-5B)  when  the  employment  of 
a  bank  securities  representative 
terminates  or  when  a  bank  securities 
represmitative  ceases  to  engage  in 
covered  transactions  on  behalf  of  the 
bank.  The  Form  U-5B  shall  be  filed 
within  30  days  of  such  termination  or 
cessation  and  a  copy  of  the  Form  U-5B, 
and  of  any  amendments  to  the  Form  U- 
5B,  shall  be  provided  concurrently  to 
the  former  bank  securities 
representative. 

14)  A  sponsoring  bank  shall  designate 
one  or  more  bank  securities 
representatives,  as  necessary,  to 
supervise  the  sponsoring  bs^’s  covered 
transactions.  A  supervisor  designated 
under  this  part  shall  pass  the 
appropriate  quaUfication  examination 


for  imy  bank  securities  representative(s) 
under  his  or  her  supervision. 

(d)  Bank  securities  representative 
requirements.  (1)  A  bank  employee 
seeking  to  qualify  as  a  bank  securities 
representative  shall  complete  the  Form 
U^B,  provide  a  fingerprint  record,  and 
pass  the  appropriate  qualification 
examination. 

(2)  A  bank  employee  who  is  eligible 
for  an  examination  exemption  under 
paragraph  (e)  of  this  section  must 
complete  a  Form  U-4B  and  receive 
approval  under  paragraph  (f)  of  this 
section  prior  to  being  qualified  as  a  bank 
securities  representative. 

(3)  A  bank  employee  who  fails  to  pass 
the  appropriate  qualification 
examination  may  take  the  examination 
again  after  a  period  of  30  calendar  days 
has  elapsed  finm  the  date  of  the  prior 
examination.  However,  any  bank 
employee  who  fails  to  pass  an 
examination  three  or  more  times  in 
succession  may  not  take  the 
examination  until  180  days  has  elapsed 
from  the  date  of  his  or  her  last  attempt 
to  pass  the  examination. 

(4)  A  bank  employee  shall  advise  the 
sponsoring  bank  within  30  days  of  any 
event  or  occurrence  that  causes  any 
information  on  the  Form  U-4B  or  Form 
U-5B  to  become  inaccruate  or 
incomplete  and  shall  cooperate  with  the 
sponsoring  bank  in  filing  an  amendment 
to  the  relevant  form. 

(5)  A  bank  seciuities  representative 
who  does  not  engage  in  or  supervise 
covered  transactions  for  a  period  of  two 
years  must  retake  and  pass  the 
appropriate  qualification  examination 
prior  to  acting  as  a  bank  securities 
representative.  A  bank  securities 
representative  is  deemed  to  be  engaging 
in  covered  transactions  if  the  employee 
acts  in  one  of  the  capacities  listed  in 

§  342.5. 

(e)  Examination  exemptions.  (1)  A 
bank  employee  is  not  required  to  take 
the  appropriate  qualification 
examination  if  he  or  she  already  has 
qualified  by  taking  that  examination 
pursuant  to  the  rules  of  an  SSRO  and 
remains  qualified  as  a  registered 
representative. 

(2)  Upon  vmtten  request  from  a 
sponsoring  bank,  the  Corporation  may, 
in  exceptional  cases  and  where  good 
cause  is  shown,  waive  the  appropriate 
qualification  examination  requirement 
for  a  bank  employee  and  may  accept 
other  evidence  of  the  employee’s 
qualifications  to^ct  as  a  baidc  securities 
representative.  Advanced  age,  physical 
infirmity,  or  experience  in  fiel^ 
ancillary  to  the  investment  bmiking  or 
securities  business  generally  are 
insufficient  for  the  Corporation  to  waive 
the  examination  requirement. 


(f)  Approval  of  bank  securities 
representative  qualifications.  No 
sponsoring  bank  may  permit  any  bank 
employee  to,  and  no  bank  employee 
shall,  act  as  a  bank  securities 
representative  imtil  the  Corporation  has 
approved  the  bank  employee’s 
application  for  registration  or  transfer 
on  Form  U-4B. 

(g)  Grace  period.  These  qualification  . 
requirements  apply  to  all  banks  and 
bank  employees  with  respect  to  covered 
transactions  transacted  after  Date  one 
year  after  effective  date  of  the  Final 
Rule.  Any  bank  or  bank  employee  that 
is  not  in  compliance  with  this  part  after 
thence  period  shall  cease  engaging  in 
covered  transactions  until  the 
requirements  are  met. 

§342.4  '  Filing  requirements,  amendments, 
and  record  retention. 

(a)  All  filings  required  under  this  part 
shall  be  filed  with  the  Corporation  at  the 
NASD. 

(b) 'All  information  submitted  on  any 
filing  required  imder  this  part  must  be 
true,  current,  complete,  and  not 
misleading  at  the  time  and  in  light  of 
the  cirtumstances  under  which  it  is 
reported. 

(c)  A  bank  shall  file  an  amendment  no 
later  than  30  days  after  learning  of  facts 
or  circumstemces  causing  a  filing  to  be 
inaccurate  or  incomplete. 

(d) (1)  A  beuik  shall  retain  copies  of  all 
filings  made  on  Forms  U-4B  and  U-5B, 
including  amendments,  for  not  less  than 
three  years  after  the  employee 
terminates  employment  with  the 
sponsoring  bank  or  ceases  to  act  as  a  . 
bank  securities  representative. 

(2)  A  bank  shall  retain  copies  of  all 
filings  made  on  Forms  SB  and  SBW  and 
any  applications  under  §  342.6, 
including  amendments,  for  not  less  than 
three  years  after  the  bank  terminates  its 
status  as  a  sponsoring  hank. 

§  342.5  Optional  designation  as  a  bank 
securities  representative. 

A  bank  may  sponsor  an  employee 
who  is  engaged  in  legal,  compliance, 
internal  audit,  or  similar  responsibilities 
related  to  covered  transactions  or  who 
provides  administrative  support 
functions  for  a  bank  securities 
representative,  and  who  is  not  subject  to 
disqualification  (unless  a  waiver  is 
granted  pursuant  to  §  342.6),  to  take  the 
appropriate  qualification  examination. 
Such  sponsored  employee  must  meet  all 
filing  and  continuing  education 
requirements  in  order  to  be  deemed  to ' 
be  a  bank  securities  representative  for 
purposes  of  this  part. 
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1 342.6  Applications  by  banks  and  bank 
smployses  “subject  to  disqualification.” 

A  sponsoring  bank  may  seek,  by 
written  application  to  the  Corporation 
on  behalf  of  itself  or  an  employee,  relief 
horn  being  subject  to  disqualification 
and  permission  to  engage  in  covered 
transactions  or  to  qualify  as  a  bank 
securities  representative,  as  appropriate. 
The  Corporation  may,  consistent  with 
safety  and  soundness,  the  public 
interest,  and  the  protection  of  investors, 
grant  such  relief  consistent  with  its 
enforcement  powers  and  on  such  terms 
and  conditions  as  the  Corporation 
considers  necessary  or  appropriate. 

§  342.7  Continuing  education  and  training 
requirements. 

A  bank  securities  representative  and  a 
sponsoring  bank  shall  comply  vrith  the 
following  continuing  education 
requirements: 

(a)  Bank  securities  representative 
requirements.  (1)  Each  bank  securities 
representative  shall  complete,  within 
120  days  of  the  second,  fifth,  and  tenth 
anniversaries  of  passing  the  appropriate 
qualification  exeunination,  the 
Continuing  Education  Program 
administered  by  the  NASD. 

(2)  The  required  training  intervals  for 
bank  securities  representatives  who 
were  registered  with  an  SSRO  prior  to 
being  employed  by  the  sponsoring  bank 
are  measured  from-  the  date  of  SSRO 
registration.  The  bank  secririties 
representative  requirements  of  the 
continuing  education  requirement  will 
be  met  as  of  the  tenth  anniversary  of  a 
bank  securities  representative’s 
registration  with  a  banking  agency  and/ 
or  SSRO,  provided  the  bank  securities 
representative  is  not  subject  to 
paragraph  (a)(4)  of  this  section. 

(3)  If  a  bank  securities  representative 
has  been  subject  to  a  disciplinary  action 


within  the  ten  years  prior  to  the 
effective  date  of  this  peurt,  or  at  any  time 
since  that  effective  date,  the  bank 
securities  representative  must  complete 
the  Continuing  Education  Program 
administered  by  the  NASD  within  120 
days  of  the  disciplinary  action  and  no 
later  than  the  second,  fifth,  and  tenth 
anniversaries  of  the  disciplinary  action. 

(4)  Unless  otherwise  determined  by 
the  Corporation,  any  bank  securities 
representative  who  does  not  complete 
the  requirements  within  the  prescribed 
time  frames  may  not  perform  any  bank 
securities  representative  duties.  The 
Corporation  may,  upon  application  and 
a  showing  of  good  cause,  ^low 
additional  time  for  a  bank  seciuities 
representative  to  satisfy  the  program 
requirements. 

(b)  Sponsoring  bank  requirements.  (1) 
A  sponsoring  bank  shall  not  permit  any 
employee  to  act  as  a  bank  seciuities 
representative  unless  the  employee  has 
complied  with  the  requirements  set 
forth  in  paragraphs  (a)(1)  through  (a)(4) 
of  this  section. 

(2)  A  sponsoring  bank  shall  maintain 
a  continuing  education  program  for  its 
bank  securities  representatives.  A 
sponsoring  bank,  at  least  annually,  shall 
evaluate  and  prioritize  its  training  needs 
and  develop  or  update,  as  appropriate, 
a  written  training  plan.  The  plan  must 
take  into  consideration  the  bank’s  size, 
organizational  structure,  and  scope  of 
business  activities.  Programs  used  to 
implement  a  sponsoring  bank’s  treiining 
plan  must  be  appropriate  for  the 
business  of  that  bank  and,  at  a 
minimum,  must  cover  the  following 
matters  concerning  securities  products, 
services,  and  strategies  offered  by  the 
bank: 

(i)  General  investment  features  and 
associated  risk  factors; 


(ii)  Suitability  and  sales  practice 
considerations; 

(iii)  Applicable  regulatory 
requirements;  and 

(iv)  Bank  policies  and  procedures  for 
covered  transactions. 

(3)  A  sponsoring  bank  shall 
administer  its  continuing  education 
programs  in  accordance  with  its  annual 
evaluation  and  written  plan  and  must 
maintain  records  documenting  the 
content  of  the  programs  and  completion 
of  the  programs  by  its  bank  securities 
representatives.  A  bank  may  choose  to 
use  commercial  training  material  and 
outside  vendors  to  assist  in  meeting  this 
education  requirement  if  it  ensures  that 
the  training  material  or  program  meets 
the  content  standards  set  forth  in 
paragraph  (b)(2)  of  this  section. 

§  342.8  Confidentiality  of  qualification 
examinations. 

Every  bank  and  bank  employee  shall 
maintain  the  confidentiality  of 
qualification  exeuninations  and  shall  not 
remove  fi'om  an  examination  center, 
reproduce,  disclose,  receive  from  or 
pass  to  any  person,  or  use  for  study  or 
any  other  purposes,  any  portion  ofnn 
examination,  whether  of  a  present  or 
past  series,  that  would  compromise  the 
integrity  of  the  examinations,  or  use  in 
any  manner  and  at  any  time  the 
questions  or  answers  to  the 
examination. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.,  this  11th  day  of 
December,  1996. 

Federal  Deposit  Insurance  Corporation. 

Jerry  L.  Langley, 

Executive  Secretary. 

[FR  Doc.  96-32326  Filed  12-27-96;  8:45  am) 
BILUNQ  CODE  4810-33-P,  621(M>1-P,  •714-01-4> 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Proposed  Collection;  Comment 
Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Cvirrency,  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System;  and  Federal  Deposit  Insurance 
Corporation. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC),  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board),  and  the  Federal  Deposit 
Insurance  Corporation  (FDIC) 
(collectively,  the  Agencies),  as  part  of 
their  continuing  efforts  to  reduce 
pap)erwork  and  respondent  burden, 
invite  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Currently,  the  Agencies  are 
soliciting  comments  concerning  an 
information  collection  titled  (MA) — 
Financial  Institutions  Securities 
Qualifications  Forms. 

DATES:  Written  comments  should  he 
submitted  by  February  28, 1997. 
ADDRESSES:  Direct  all  written  comments 
to: 

OCC:  Communications  Division, 
Attention:  1557-FISQ,  Third  Floor, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  874-5274,  or  by 
electronic  mail  to 

REGS.COMMENTS@OCC.TREAS.GOV. 

Board:  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.  20551, 
or  delivered  to  the  Board’s  mail  room 
between  8:45  and  5:15  p.m.,  and  to  the 
security  control  room  outside  of  those 
hours.  Both  the  mail  room  and  the 
security  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 


provided  in  section  261.8  of  the  Board’s 
Rules  Regarding  Availability  of 
Information,  12  CFR  261.8(a). 

FDIC:  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  N.W., 
Washington,  D.C.  20429.  Comments 
may  be  hand-delivered  to  room  F-402, 
1776  F  Street,  N.W.,  Washington,  D.C. 
20429,  on  business  days  between  8:30 
a.m.  and  5:00  p.m.  Comments  may  be 
sent  through  facsimile  to  (202)  898- 
3838  or  by  the  Internet  to: 
COMMENTS@FDIC.GOV.  Comments 
will  be  available  for  inspection  at  the 
FDIC  Public  Information  Center,  room 
100,  801  17th  Street,  N.W.,  Washington, 
D.C.,  between  9:00  a.m.  and  4:30  p.m. 
on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Afiairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  D.C.  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  collection  may  be  obtained 
by  contacting: 

OCC:  Jessie  Gates  or  Dionne  Walsh, 
(202)  874-5090,  Legislative  and 
Regulatory  Activities  Division  (1557- 
FISQ),  Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW, 

Washington,  DC  20219.  Internet 
address: 

REGS.COMMENTS@OCC.TREAS.GOV. 

Board:  Mary  M.  McLaughlin,  Board 
Clearance  Officer,  (202)  452-3829, 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  &  C  Streets,  N.W., 
Washington,  D.C.  20551.  For  the  hearing 
impaired  only,  Telecommimications 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson,  (202)  452-3544,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  Streets,  N.W., 
Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
N.W.,  Washington,  D.C.  20429.  Internet 
address:  COMMENTS@FDICGOV. 
SUPPLEMENTARY  INFORMATION: 

Title:  (MA) — ^Financial  Institutions 
Securities  Qualifications  Forms  OMB 
Number:  Not  yet  assigned. 

Form  Number:  Forms  SB,  SBW,  U-4B, 
and  U-5B. 

Abstract:  This  information  collection 
covers  the  seciuities  qualifications 


forms  for  banks  and  bank  employees 
involved  in  retail  securities  sales 
programs.  This.information  will 
promote  safe  and  sound  operations  of 
financial  institution-sponsored 
securities  sales  programs  and  will 
enhance  customer  protection. 
Additionally,  the  collection  will  be 
instrumental  in  preventing  vmqualified 
or  disqualified  individuals  from 
recommending  or  selling  retail 
securities  on  behalf  of  financial 
institutions  regulated  by  the  CKHC, 
Board,  and  FDIC. 

Type  of  Review:  New  Collection. 

Affected  Public:  Businesses  or  other 
for-profit. 


Number  of  Bespondents:  120. 

Total  Annual  Responses:  1,248. 
Frequency  of  Response:  Occasionally. 
Tot^  Annual  Burden  Hours:  2,184. 


Number  of  Respondents:  100. 

Total  Annual  Responses:  754. 
Frequency  of  Response:  Occasionally. 
Total  Annual  Burden:  2,142. 


Number  of  Respondents:  70. 

Total  Annual  Responses:  523. 

Frequency  of  Response:  Occasionally. 

Total  Annual  Burden  Hours:  1,483. 

Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility; 

(b)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  collection 
of  information; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  burden  of 
the  collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

(e)  Estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  December  16, 1996.  >- 

Karen  Solomon, 

Director,  Legislative  and  Regulatory  Activities 
Division. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  December  16, 1996. 

William  W.WUes, 

Secretory  of  the  Board. 

By  Order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C,  this  11th  day  of 
December,  1996. 

-  Federal  Deposit  Insurance  Corporation 
Jerry  L.  Langley, 

Executive  Secretary. 
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FORM  SB 


0MB  APPROVAL 
0MB  Number:  XXXXX 
Expires:  XXXXX 

Estimated  average  burden 
hours  per  response . 


UNIFORM  NOTICE 
FOR  SPONSORING  BANK 


OCC  {^2^96) 
FOIC  (12/96) 
FRB  (12/96) 
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FORM  SB  INSTRUCTIONS 


I.  GENERAL  INSTRUCTIONS 

1 .  FORM  SB  -  The  Uniform  Notice  for  Sponsoring  Banks.  Sponsoring  Banks  are  required  to 
file  this  form  with  their  primary  federal  banking  agency.  Filing  of  the  Form  is  to  be  made 
with  the  Central  Registration  Depository  (“CRD”)  system  which  is  operated  by  the  National 
Association  of  Securities  Dealers,  Inc.  (“NASD”).  Sponsoring  Banks  will  be  assigned  a 
unique  CRD  identification  number  which  will  be  used  to  identify  banks  engaged  in  covered 
transactions  and  to  identify  bank  securities  representatives.  The  CRD  is  also  used  to  track 
customer  complaints  and  movement  of  bank  securities  representatives/registered 
representatives  from  one  broker-dealer/sponsoring  bank  employer  to  the  next. 

The  NASD  is  acting  as  agent  for  each  of  the  federal  banking  agencies  for  purposes  of 
receiving  filings  from  Sponsoring  Banks.  These  instructions  apply  both  to  electronic  filing 
with  the  CRD  System  as  well  as  filing  of  paper  copies  with  the  NASD. 

2.  UPDATING  -  By  regulation,  the  Sponsoring  Bank  must  update  promptly  Form  SB 
information  by  submitting  amendments  whenever  the  information  on  file  becomes  materially 
inaccurate  or  incomplete  for  any  reason. 

3.  CONTACT  EMPLOYEE  -  The  individual  listed  as  the  contact  employee  must  be  authorized 
to  receive  all  compliance  information,  communications,  and  mailings,  and  be  responsible 
for  disseminating  it  within  the  Sponsoring  Bank. 

4.  FEDERAL  INFORMATipN  LAW  AND  REQUIREMENTS  -  The  information  in  this  form  is 
required  by  the  federal  banking  agencies.  See  12  CFR,  Part  12  Subpart  B  (OCC);  12  CFR, 
Part  208  (FRB);  and  12  CFR  Part  342  (FDIC).  The  information  is  used  for  regulatory 
purposes,  including  deciding  whether  to  grant  registration.  The,  federal  banking  agencies 
maintain  files  of  the  information  on  this  form  and,  through  the  NASD,  intend  to  make  it 
publicly  available.  Sponsoriiig  Banks  are  not  required  to  file  Form  SB  with  the  federal 
banking  agencies  if  the  form  does  not  have  a  current  0MB  number. 

A.  PAPER  FILING  INSTRUCTIONS 

1.  FORMAT 

a.  Attach  the  Execution  Page  (Page  5)  with  original  manual  signatures 
to  the  initial  Form  SB  filing  and  each  amendment  to  the  Form. 
Complete  all  amended  pages  in  full. 

b.  Give  the  name  of  the  Sponsoring  Bank  and  date  on  each  page. 

c.  Use  only  the  current  version  or  photocopy  of  Form  SB. 
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I.  GENERAL  INSTRUCTIONS  (Cont’d) 

B.  ELECTRONIC  FILING  INSTRUCTIONS 

Contact  the  NASD’s  CRD  ((301)  590^500)  for  information  and  software  concerning 
electronic  access  to  the  CRD. 

1.  FORMAT 

a.  A  full  paper  Form  SB  is  required  when  the  Sponsoring  Bank  is  filing 
with  the  federal  banking  agency  for  the  first  time. 

b.  All  items  must  be  answered  and  all  fields  requiring  a  response  must 
be  completed  before  the  filing  will  be  accepted. 

c.  A  Sponsoring  Bank  must  complete  the  execution  screen  certifying  that 
Form  SB  and  amendments  thereto  have  been  executed  properly  and 
that  the  information  contained  therein  is  accurate  and  complete. 

d.  To  amend  information,  the  Sponsoring  Bank  must  update  the 
appropriate  Form  SB  screens. 

e.  A  paper  copy,  with  original  manual  signatures,  of  the  initial  Form  SB 
filing  and  amendments  must  be  retained  by  the  Sponsoring  Bank  and 
made  available  for  inspection  by  the  bank’s  federal  banking  agency. 

The  mailing  address  for  the  federal  banking  agencies  for  questions  and 
correspondence  regarding  Form  SB  is: 

Federal  Deposit  Insurance  Corporation 

Office  of  the  Comptroller  of  the  Currency,  or 

Board  of  Governors  for  the  Federal  Reserve  System 

do  NASD  Central  Registration  Depository 

P.O.  Box  9401 

Gaithersburg,  Maryland  20898-9401 
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II.  DISCLOSURE  REPORTING  PAGE  (DRP) 

Information  concerning  the  Sponsoring  Bank  that  relates  to  the  occurrence  of  an  event  reportable  under 
Item  5  must  be  provided  on  the  Sponsoring  Bank's  appropriate  DRP  (SB). 

EXPLANATION  OF  TERMS 

(The  following  terms  are  italicized  throughout  this  form) 

List  of  Defined  Terms 

1.  GENERAL 

App//canf  -  The  Sponsoring  Bank  applying  on  or  amending  this  form. 

Bank  -  any  insured  depository  institution,  as  defined  at  12  U.S.C.  1813(c)(2).  Bank  shall  not 
include  a  branch  of  a  bank  located  outside  of  any  state  as  defined  at  12  U.S.C.  1813  (a)(3). 

Central  Registration  Depository  (CRD)  -  database  operated  by  the  NASD. 

Covered  Sale  -  means  a  re^il  solicitation,  recommendation,  purchase,  or  sale  of  a  covered 
product  by  a  bank  through  its  employees  regardless  of  the  means  through  which  the  solicitation, 
recommendation,  purchase  or  sale  occurs.  The  term  shall  not  include  a  covered  transaction 
involving  a  fiduciary  account  administered  by  a  bank,  a  transaction  involving  a  municipal  security  - 
by  a  municipal  securities  dealer  bank  registered  under  section  1 5B  of  the  Securities  Exchange  Act 
of  1934,  15  U.S.C.  78o-4,  or  a  transaction  by  a  bank  of  its  own  securities  consistent  with  the 
conditions  set  forth  in  Securities  Exchange  Act  Rule  3a4-1  (a)(4),  17  CFR  240.3a4-1  (a)(4). 

Covered  Transaction  -  has  the  same  meaning  as  "security”  as  defined  at  section  3(a)(10)  of  the 
Securities  Exchange  Act.  15  U.S.C.  78c(a)(10).  The  term  shall  not  include  any  product  that  is  a 
deposit  as  defined  in  section  3(1)  of  the  Federal  Deposit  Insurance  Act,  12  U.S.C.  1813(1),  or  any 
"government  security”  as  defin^  at  section  3(a)(42)  of  the  Securities  Exchange  Act  of  1 934, 

15  U.S.C.  78c(a)(42). 

Self-Regulatory  Organization  ("SRO”)  -  means  any  national  securities  and  commodities 
exchange,  any  national  securities  association  (e.g.,  the  NASD),  or  any  registered  clearing  agency. 

Sponsoring  Bank  -  means  a  bank  that  engages  in  or  seeks  to  engage  in  "covered  transactions.” 

2.  FOR  THE  PURPOSE  OF  ITEM  5  AND  THE  CORRESPONDING  DISCLOSURE  REPORTING 
PAGES  (DRPs): 

Charged  -  Being  accused  of  a  crime  in  a  formal  complaint,  information,  or  indictment  (or 
equivalent  formal  charge). 

Enjoined  -  Includes  being  subject  to  a  mandatory  injunction,  prohibitory  injunction,  preliminary 
injunction  or  a  temporary  restraining  order. 
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FOR  THE  PURPOSE  OF  ITEM  5  AND  THE  CORRESPONDING  DISCLOSURE  REPORTING 
PAGES  (DRPs):  (Confd) 


Felony  -  For  jurisdictions  that  do  not  differentiate  between  a  felony  or  misdemeanor,  is  an  offense 
punishable  by  a  sentence  of  at  least  one  year  imprisonment  and/or  a  fine  of  at  least  $1 ,000. 

Foreign  Financial  Regulatory  Agency  -  Includes  (1)  a  foreign  securities  authority;  (2)  other 
governmental  body  or  foreign  equivalent  of  a  self-regulatory  organization  empowered  by  a  foreign 
government  to  administer  or  enforce  its  laws  relating  to  the  regulation  of  investment-related 
activities;  or  (3)  a  foreign  membership  organization,  a  function  of  which  is  to  regulate  the 
participation  of  its  members  in  investment-related  activities  listed  above. 

Found  -  Includes  adverse  final  actions,  including  consent  decrees  in  which  the  respondent  has 
neither  admitted  nor  denied  the  findings,  but  does  not  include  agreements,  deficiency  letters, 
examination  reports,  memoranda  of  understanding,  letters  of  caution,  admonishments,  and  similar 
informal  resolutions  of  matters. 

Investment  or  Investment-Related  -  Pertaining  to  securities,  commodities,  banking,  insurance 
or  real  estate  (including,  but  not  limited  to.  acting  as  or  being  associated  with  a  broker-dealer, 
issuer,  investment  company,  investment  adviser,  futures  sponsor,  bank  or  savings  association). 

Involved  -  Doing  an  act  or  aiding,  abetting,  counseling,  commanding,  inducing,  conspiring  with 
or  failing  reasonably  to  supervise  another  in  doing  an  act. 

Jurisdiction  -  A  state,  the  District  of  Columbia,  any  Territory  of  the  United  States,  the 
Commonwealth  of  Puerto  Rico,  Guam,  American  Samoa,  the  Virgin  islands,  or  any  subdivision 
or  regulatory  body  thereof. 

Minor  Rule  Violation  -  A  violation  of  a  self-regulatory  organization  rule  which  has  been 
designated  as  “minor”  pursuant  to  a  plan  approved  by  the  U.S.  Securities  and  Exchange 
Commission.  A  rule  violation  may  be  designated  as  “minor^  under  a  plan  if  the  sanction  imposed 
consists  of  a  fine  of  $2,500.00  or  less,  and  if  the  sanctioned  person  does  not  contest  the  fine. 
Check  with  the  appropriate  self-regulatory  organization  to  determine  If  a  particular  rule  violation 
has  been  designated  as  “minor”  for  these  purposes. 

Misdemeanor-  For  jurisdictions  that  do  not  differentiate  between  a  felony  or  misdemeanor,  is  an 
offense  punishable  by  a  sentence  of  less  than  one  year  imprisonment  and/or  a  fine  of  less  than 
$1,000. 

Orcfer- A  written  directive  issued  pursuant  to  statutory  authority  and  procedures,  including  orders 
of  denial,  suspension,  or  revocation;  does  not  include  special  stipulations,  undertakings  or 
agreements  relating  to  payments,  limitations  on  activity  or  other  restrictions  unless  they  are 
included  in  an  order. 

Proceeding-  Includes  a  formal  administrative  or  civil  action  initiated  by  a  governmental  agency, 
self-reguiatory  organization  or  foreign  financial  regulatory  authority,  a  felony  criminal  indictment 
or  information  (or  equivalent  formal  charge),  or  a  m/sdemeanor  criminal  information  (or  equivalent 
formal  charge),  but  does  not  include  an  arrest  or  similar  chaiqe  effected  in  the  absence  of  a  formal 
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criminal  indictment  or  information  (or  equivalent  formal  charge).  NOTE:  Investment-related  civil 
litigation,  other  than  that  specified  above,  is  reportable  under  Item  SH.on  Form  U-4B.  An 
investigation  is  reportable  under  Item  5G  on  Form  U-4B. 


EXECUTION: 

The  undersigned,  states  that  he/she  has  executed  this  form  on  behalf  of,  and  with  the  authority  of,  said 
Sponsoring  Bank.  The  undersigned  and  the  Sponsoring  Bank  represent  that  the  information  and 
statements  contained  herein,  including  exhibits  attached  hereto,  and  other  information  fildd  herewith,  all 
of  which  are  made  a  part  hereof,  are  current  true  and  complete.  The  undersigned  and  Sponsoring  Bank 
further  represent  that  to  the  extent  any  infbrmatbn  previously  submitted  is  not  amended  such  information 
is  currently  accurate  and  complete. 


Date:  (MM/DD/YYYY)  Name  of  Sponsoring  Bank 


BY: _ _  . _ 

Signature  Print  Name  and  Title 
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FORM  SB 

PAGE1 

(RaviMd) 

x-xx 


Applicant  Name: , 
Date: _ 


OFFICIAL 

official 

USE 

use 

ottly 

Bank  CRD  No.: 


WARNING:  Intentional  misstatements  or  omissions  of  tacts  may  constitute  criminal  violations 

1 .  (A)  Full  name  of  Sponsoring  Bank:  ^ 

(B)  Sponsoring  Bank  CRD  No.: 

(C)  Sponsoring  Bank's  main  address: 

(D)  Mailing  address,  if  different: 

(E)  Area  Code/Telephone  No.: 

- 

2.  Contact  employee  for  securities  activities  of  Sponsormg  Bank. 

Name: 

Title: 

Address: 

Suite: 

City,  State: 

Phorre: 

3.  Type  of  Charter 

State 

National 

4.  Federal  Banking  Agency  Identification  Number  (answer  one  of  the  items  below). 

A.  OCC  Charter# 

(national  banks! 

B.  FDIC  Insurance  Certificate  # 

(state  chartered,  non-members  banks!:  or 

C.  FRBID# 

(state  chartered,  member  banks! 

5.  Use  the  appropriate  DRP  for  providing  details '  ^  “yes’  answers  to  the  questions  in  Kern  5.  Refer  to  the  Explanation  of 
Terms  section  of  Form  SB  Instrijctions  for  explanations  of  italicized  terms. 


CRIMINAL  DISCLOSURE 


A.  In  the  past  ten  years  has  the  applicant 


(1)  been  convicted  of  or  pled  guilty  or  nolo  contendere  CnocontesOin  a  domestic  or  foreign  court  to  any  Yes  No 

telony?  . . .  Q  Q 


(2)  been  charged  with  any  felony? .  . 

B.  In  the  past  ten  years  has  the'appNcant: 

(1)  been  convicted  of  or  pled  guilt  or  nolo  contendere  fno  contest*)in  a  domestic  or  foreign  court  to  a 
misdemeanor  involving-,  investments  or  an  investment-related  business,  or  any  fraud,  felse  statements  or  - 
omissions,  wrongful  taking  of  property,  bribery,  perjury,  forgery,  counterfeiting,  extortion,  or  a  conspiracy  to 
commit  any  of  these  offenses? 


(2)  been  charged  with  a  misdemeanor  specified  in  SB? 


□  □ 
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REGULATORY  ACTION  DISCLOSURE 


C.  Has  the  U.S.  Securities  and  Exchange  Commission  or  the  Commodity  Futures  Trading  Commission  ever: 


(1 )  found  the  applicant  to  have  made  a  felse  statement  or  omission?  . , . .  . 

(2)  found  the  applicant  to  have  been  involved  in  a  violation  of  its  regulations  or  statutes?  . . 

(3)  found  the  applicant  to  have  been  a  cause  of  an  mvestment-related  business  having  its  authorization  to  do 

busirress  denied,  suspended,  revoked,  or  restricted?  . . 

(4)  entered  an  order  against  the  applicant  in  connection  with  investment-related  acttvit/?  .....  . 

(5)  imposed  a  dvil  money  penalty  on  the  applicant,  or  ordered  the  applicant  to  cease  and  desist  from 

any  activity? . . 


D.  Has  any  other  federal  regulatory  agency,  any  state  regulatory  agency,  or  foreign  financial  regulatory  authority. 


(1)  ever  fbund  the  applicanf  to  have  made  a  false  statement  or  omission  or  been  dishonest,  unfair,  or  unethical?  . . 

(2)  ever  found  the  applicant  to  have  been  involved  in  a  violation  of  investment-related  regulations  or  statutes?  . . . 

(3)  ever  found  the  applicant  to  have  been  a  cause  of  an'investment-related  business  having  its  authorization  to  do 

business  denied,  suspended,  revoked,  or  restricted?  . . . . . . 

(4)  in  the  past  ten  years,  entered  an  order  against  the  applicant  in  connection  with  an  investment-related  activity?  . 

(5)  ever  denied,  suspended,  or  revoked  the  applicant’s  registration  or  license  or  othenwise,  by  order,  prevented  it 

from  associating  with  an  investment-related  business  or  restricted  its  activities? . 


E.  Has  any  self-regulatory  organization  or  commodities  exchange: 


(1 )  found  the  applicant  to  have  made  a  false  statement  or  omission? . 

(2)  found  the  applicant  to  have  been  involved  in  a  violation  of  its  rules  (other  than  a  violation  designated  as  a  'minor 

rule  violation"  under  a  plan  approved  by  the  U.S.  Securities  and  Exchange  Commission)? . . 

(3)  found  the  applicant  to  have  been  the  cause  of  an  investment-related  business  having  its  authoruation  to  do 

business  denied,  suspended,  revoked,  or  restricted? . . 

(4)  discipNned  the  applicant  by  expelling  or  suspending  it  from  membership,  barring  or  suspending  its  association 

with  other  members,  or  otherwise  restrictirrg  its  activities? . . 


F.  Has  the  applicant’s  or  a  control  affiliate’s  authorization  to  act  as  an  attorney,  accountant,  or  federal  contractor  ever 
been  revoked  or  suspended?  .  .  . 


G.  Is  the  applicant  or  a  control  affiliate  now  the  subject  of  any  regulatory  proceeding  that  could  result  in  a  ‘yes’  answer 
to  any  part  of  1 1C.  D,  or  E? .  . 


CIVIL  JUDICIAL  DISCLOSURE 


H.  (1)  Has  any  dorrtestic  or  foreign  court: 


(a)  in  the  past  ten  years,  enjoined  the  applicant  or  a  control  affiliate  in  connection  with  any  investment-related 

activity? . . . . . 

(b)  ever  found  that  the  applicant  or  a  control  affiliate  was  involved  in  a  violation  of  investment-related  statutes  or 

regulations?  . . 

(c)  ever  dismissed,  pursuant  to  a  settlement  agreement,  and  investment-related  civil  action  brought  against  the 

applicant  or  control  affiliate  by  a  state  or  foreign  financial  regulatory  authority?  . 

(2)  Is  the  applicant  or  a  control  affiliate  now  the  subject  of  any  civil  proceeding  that  could  result  in  a  ‘yes'  answer 
to  any  part  of  11  H(1)? . 


FORM  SB 

Aoolicant  Name: 

PAGE  2 
(Revised) 

Date:  Bank  CRD  No.: 

OFFICIAL 

official 

USE 

use 

only 
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FORM  SB 

Aoolicant  Name: 

OFFICIAL 

USE 

offidai 

UM 

PAGES 

(R«MMd) 

x-xx 

only 

Date:  Bank  CRD  No.: 

- 

FINANCIAL  DISCLOSURE 

1.  In  the  past  ten  years  has  the  applicant  or  a  control  affiliate  of  the  applicant  ever  been  a  securities  firm  or  a  control 
affiliate  of  a  securities  firm  that: 

Yes  No 

(1)  has  been  the  subject  of  a  bankruptcy  petition?  . . 

□  □ 

(2)  has  had  a  trustee  appointee  or  a  direct  payment  procedure  initiated  under  the  Securities  Investor 

Protection  Act? . . 

n  n 

J  Has  a  bonding  company  ever  denied,  paid  out  on,  or  revoked  a  bond  for  the  applicant? . 

LJ  LJ 

□  □ 

K.  Does  the  applicant  have  any  unsatisfied  judgements  or  Hens  against  it?  . 

□  □ 

EXECUTION: 

1  swear  or  affirm  that  aH  of  the  information  1  am  filing  is  correct,  that  1  am  authorized  to  execute  this  form  for  the 

Sponsoring  Bank,  and  that  the  Sponsoring  Bank's  books  and  records  wM  be  preserved  and  available  for  inspection 
as  required  by  law. 

Date: 

Name: 

Teleohone  No.:  () 

' 

By:  (Signature  and  Title) 
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CRIMINAL  DISCLOSURE  REPORTING  PAGE  (SB) 

General  Instnictione 


The  OedOMra  Rapoiting  Page-(DRP  SB)  e  an  LJ  initial  or  LJ  wnanded  rasponsa  used  to  report  details  for  atfinnative  responses  to 
Itoms  SA  or  SB  of  Form  SB: 

Chtck  ilen}($)  delng  responded  kK 

5A  In  the  past  tan  years  has  thd  applicant: 

□  (1)  been  corwided  or  pM  guMy  or  nolo  contendere  fho  confasO  in  a  domestic,  foreign,  or  rniWary  court  to  any  felony? 

□  (2)  been  charged  with  any  felotiy? 

SB  In  the  past  tan  years  has  the  appKcant 

□  (1)  been  convicted  qr  pM  guMy  or  nolo  contendere  Cno  conteeO  in  a  domestic,  foreign  or  rnUtary  court  to  a  miademaanor  invotving: 

investments  or  an  investment-related  business,  or  any  fraud,  Mse  statements  or  omissions,  wrongful  taking  of  property,  bribery, 
perjury,  forgery,  countarfaMirtg,  extortion,  or  a  conapir^  to  commit  any  of  these  offetrses? 

□  (2)  bean  charged  with  a  misdamearKK  specified  in  SB(  1)7 


MuUpla  counts  of  the  same  charge  arising  out  of  the  same  eventfs)  should  be  reported  on  the  same  ORP.  Unretatad  criminal  actions,  including 
separate  cases  arising  out  of  the  same  event,  must  be  reported  on  separate  ORPs.  Use  this  DRP  to  report  al  charges  arising  out  of  tie  same  avam 
Ofie  event  may  result  in  more  tian  one  affirmativa  answer  to  the  above  itams. 


AppNcabla  court  documents  (i.e.,  criminai  complaint,  Momiation  or.  Indictment  aa  wel  as  judgement  of  conviction  or  sentencing  documents)  must  be 
provided  to  tie  CRO  t  not  previously  submittsd. 


Name  of  Applicanl 


1.  Formal  charge<s)  were  brought  in: 

Cbwt  rrwmf  W  rwenVL  SSflmi  StMi  or  fWWgn  CowO 


2.  Charge  Detail  Oiscloeure:  fContfrMw  or)  aekMfonafCrfrniha/Oisctosura  Reporting  Page  SB  if  rrwrvtfiarrtfirBe  charges  arise  out  of  ffiesarne  event) 

FOmal Ckarg^i) OnoipSon:  '  OargvDaW:  !  Ns.ol  J  Clargi'<VP*  !  Pm  !  Oaig* oumnSy  |  AwnWDWi  J  PraduUTyya 

I  (SaMXyVY)  I  eouMi  rCtaeSomanyr  i  rOuSK  I  fOmek  oUfi  I  (tmeOOfYY)  i 

■  MVdi—inor'Fvmy  ■  NM  Qumf.  tie.)  i  •  tnMRwnrwIMMS 


IF  FINAL.  ON  APPEAL.  OR  PRE-TRIAL  INTERVENTION.  COIdPLETE  ITEMS  3  AND  4.  FOR  EACH  CHARGE  THAT  IS  PENDINa 
COMPLETE  OfAyiTBA  4. 


3.  Disposition  Detail  Disclosurs:  (Continue  on  another  Criminal  Disdoeura  Reporting  Page  SB  if  more  ttian  ttvee  charges.) 

OmoaMoniypc  •  OmomonOM:  •  DttpiaNon  DMUk  •  OmSon:  ■  SIMOWk  •  nMMSyrm 

iCamwtMi  aoQuMMi  owimma  i  luu/ry/ool  i  s«neneup«n«sy  j  ar*««mi(»»uyi»ioiv  '  (kseoorrv)  I  mount 

rw-ThWtWrvnOon,  MoJ _ i _ i  pitffletUt) _ i  pfetalen.  tej _ j _ |  ptfiflam 


4.  Provide  a  brief  summary  of  circumstancas  leadhig  to  tie  chaige(s)  as  wel  as  the  cfispoaiiion.  Include  tie  relevant  dates  when  the  conduct  which 
was  the  subject  of  tie  chains)  occurred.  (Use  reverse  aide  otlhis  sheM  lor  eddidonel  comments  U  necessety.) 
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REGULATORY  ACTION  DISCLOSURE  REPORTING  PAGE  (SB) 

Qanaral  InstnictiofM 

This  Ditcioaura  Reporting  Pag*  (DRP  BO)  a  an  □  initial  or  □  amended  raaportsausad  to  report  datais  for  affbmativa  responses  to  Nam  SA  and  SB 
of  Form  SB: 

Check  Marne  Petng  responded  to: 

Sc  He*  tie  US  Secuteiei  end  Eecheme  Ccmmailen  or  tit  Cciwnodey  FutaecTtedne  Cnmmilnn  e»«r. 

□  (1)  FMid  Sw  esplcail  ID  hen*  made  a  Wm  MMtnMnl  or  omMonT 

D(2)  FoiMideiD«eplc«nHBi>e»DbDDi»iniwMdlne<iiBleiiBnareiiD||uleiloniOfiiMuiw? 

□  (9  FoundlMiepecDnllptiD*DbDDnecDuwatenlnMDD>iiDnl-rDleliabuDjnDDilie»lnQll»Due>ortaloniedo  buDinDDDeDnlDd.iu«pDndDd.  rwcepd.  otiDDWcIto? 

Q  (4)  Ereerad  m  otoer  eoeinDl  die  epplcenl  id  oonnDceon  wSh  invDDenDDl*iDlelMi  eclMly? 

□  (9  knpaaadacMimonDypandl|rantweppleani.aro(dDi*dtwaeplcanitoo4aaDDnddDaWfeanianiracS«e)r? 

Sd  Hm  wtjf  oSMf  ItdMil  fBQuMofy  iQiRCv,  tttjf  sMto  fVQuiBlOfy  BQincY  Of  loivisn  tnsncW  iVQUlMQfy 

□  (1)  Ever  loiind  tM  «eple«nl  lo  iiave  made  •  Wm  aiiniinl.  er  omlpeon.  or  baen  dWionaw.  unWr.  ar  unaMcal? 

□  (2)  E>iacloiwdeiaaeplcanllB>ia»abaanln>ali>adlnertoleionarini)aalminlialaladiagultoenaaralalulaa? 

□  (a  EyarloMidtiaiSplcanllBhavaliaaDtcaieaalanlD»aalnnnlrililiaaielnaaahedn9e»audiadiaecnlDdDt>1niaadaaiad.auapandad.ia¥Cl*dDriaiWrtidT 

□  M  lBeiapaaH*>yaa«a,anlwadenaidafaednaHiaaepleanHnoDnnaciicn»i«hanlDiiiainiiniialaiidacd¥ey7 

□  ^  E»d*ilad.aumandadaf  ia»e>adiiaaspleinraiaglaeaaenDrleanaaDraeiaDiiilM.byc»*r.P»»d»todeiiawi  MinfltoneDilhanltriailwint  talalieaiialnaM  ar 

■aakicM  Si  acMiaaT 


(MMoony) 


IF  FINAL  OR  ON  APPEAL  COMPLETE  AU  ITEMS  BELOW.  FOR  PENDING  ACTIONS.  COMPLETE  ITEM  19  ONLY. 
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FORM  SBW 


0MB  APPROVAL 
0MB  Number:  XXXXX 
Expires:  XXXXX 

Estimated  average  burden 
hours  per  response . 


UNIFORM  NOTICE 
FOR  SPONSORING  BANK 
WITHDRAWAL 


OCC  .(12«6) 
FOIC  (12/96) 
FRB  (12/96) 
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GENERAL  INSTRUCTIONS 


Filing  Requirements 

File  Form  SBW  when  a  Sponsoring  Bank  ceases  to  engage  in  covered  sales.  Form  SBW  is  to  be 
filed  with  the  appropriate  federal  banking  agency  by  submitting  Form  SBW  to  the  NASD’s  CRD. 

Written  Submissions: 

•  Each  copy  of  this  Form  must  be  manually  signed  bv  the  contact  employee. 

•  Type  all  information. 

•  Use  only  the  Form  SBW  or  a  reproduction  of  it. 

•  The  mailing  address  for  the  Federal  Banking  Agencies  for  questions  and  correspondence 
regarding  Form  SB  is; 

Federal  Deposit  Insurance  Corporation 
Office  of  the  Comptroller  of  the  Currency,  or 
Board  of  Governors  for  the  Federal  Reserve  System 
do  NASD  Central  Registration  Depository 
P.O.Box  9401 

Gaithersburg,  Maryland  20898>9401 

Electronic  Submissions: 

Contact  the  NASD’s  CRD  ((301)  590-6500)  for  information  and  software  concerning  electronic  access 
to  the  CRD. 

•  Each  submission  must  be  certified  by  Sponsoring  Bank’s  contact  employee. 


Definitions 

Contact  Employee  -  The  individual  identified  by  the  Sponsoring  Bank  on  its  Form  SB  who  is 
authorized  to  receive  all  compliance  information,  communications,  and  mailings,  and  be  responsible 
for  disseminating  it  within  the  Sponsoring  Bank. 

Covered  Sale  -  means  a  retail  solicitation,  recommendation,  purchase,  or  sale  of  a  covered  product 
by  a  bank  through  its  employees  regardless  of  the  means  through  which  the  solicitation, 
recommendation,  purchase  or  sale  occurs.  The  term  shall  not  include  a  covered  transaction  involving 
a  fiduciary  account  administered  by  a  bank,  a  transaction  involving  a  municipal  security  by  a  municipal 
securities  dealer  bank  registered  under  section  15B  of  the  Securities  Exchange  Act  of  1934, 15 
U.S.C.  78o-4,  or  a  transaction  by  a  bank  of  its  own  securities  consistent  with  the  conditions  set  forth  in 
Securities  Exchange  Act  Rule  3a4-1  (a)(4),  17  CFR  240.3a4-1  (a)(4). 

Covered  Transaction  -  has  the  same  meaning  as  “security”  as  defined  at  section  3(a)(10)  of  the 
Securities  Exchange  Act.  15  U.S.C.  78c(a)(10).  The  term  shall  not  include  any  product  that  is  a 
deposit  as  defined  In  section  3(1)  of  the  Federal  Deposit  Insurance  Act,  12  U.S.C.  1813(1),  or  any 
“government  security"  as  defined  at  section  3(a)(42)  of  the  Securities  Exchange  Act  of  1934, 

15  U.S.C.  78c(a)(42). 


Sponsoring  Bank  -  means  a  bank  that  engages  in  or  seeks  to  engage  in  “covered  transactions.” 
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FORM 

SBW  UNIFORM  NOTICE  FOR  WITHDRAWAL  FROM  SPONSORING  BANK  REGISTRATION 

Revised 

X-XX 


WARNING:  Intentional  misstatements  or  omissions  of  facts  may  constitute  criminal  violations 


1.  (A)  Full  name  of  Sponsoring  Bank: 


(B)  Sponsoring  Bank  CRD  No.: 


OFFICIAL 

USE 


(C)  Bank’s  main  address: 


(D)  Mailing  address,  if  different 


(E)  Area  Code/Telephone  No.: 


2.  Date  Sponsoring  Bank  ceased  covered  transactions: 


3.  Does  the  Sponsoring  Bank  owe  any  money  or  securities  to  any  customer  or  broker-dealer?  Yes_ 

If  ’’yes*: 


(A)  Number  of  customers  owned  fund  or  securities . 


(B)  Amount  of  money  owed  to: 


Customers  $ 


(C)  Market  value  of  securities  owned  to:  Customers  $_ 

(D)  Arrangements  made  for  payment 


broker-dealer  $ . 
broker-dealer  $ 


4.  Is  Sponsoring  Bank  now  the  subject  of  any: 

(A)  reportable  complaint,  investigation,  or  proceeding  not  reported  on  Form  SB? . Yes _  No _ 

(B)  unsatisfied  judgments  or  liens  not  reported  on  Form  SB? . . . . . Yes _ 1.  No _ 

(C)  unsatisfied  customer  claims  for  funds  or  securities  nor  reported  under  item  3? . Yes  No _ 

Furnish  full  details  for  all  ‘yes*  ansvirers  on  an  attachment  sheet  For  any  court  or  regulatory  action,  give:  (1)  the  sponsoring 
bank  and  individual’s  name,  (2)  the  title  and  date  of  the  action,  (3)  the  court  or  body  taking  the  action,  and  (4)  a  description  of 
the  action. 


5.  (A)  Name,  address  and  telephone  number  of  the  person  who  will  have  custody  of  books  and  records: 


(B)  Address  where  books  and  records  will  be  located,  if  different 


6.  EXECUTION:  I  swear  or  affirm  that  all  of  the  information  I  am  filing  is  correct,  that  I  am  authorized  to  execute  this  form  for 
the  Sponsoring  Bank,  and  that  the  Sponsoring  Bank’s  books  and  records  will  be  preserved  and  available  for 
inspection  as  required  by  law. 


Telephone  No.:  ( 


By:  (Signature  and  Title) 
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FORM  U-4B 

UNIFORM  APPLICATION 

FOR  BANK  SECURITIES  REPRESENTATIVE 

REGISTRATION  OR  TRANSFER 


PubSc  reporting  burden  for  this  information  collection  is 
estimated  to  vary  from  X.X  to  X,XXX  hours  per  resportse,  with 
an  average  of  XX.XX  hours  per  response,  including  time  to 
gather  and  maintain  data  in  the  required  form  and  to  review 
irfstructions  and  complete  the  information  collection. 
Comments  regarding  this  burden  estimated  or  any  other  aspect 
of  this  information  collection,  including  suggestions  for 
reducing  the  burden,  amy  be  sent  to: 

Secretary 

Board  of  Governors  of  the  Federal  Reserve  System 
20th  and  C  Streets,  NW 
Washington,  DC  20551 

and 

Office  of  Managentent  and  Budget 
Paperwork  Reduction  Project  (7100-0XXX) 

Washington,  DC  20503. 


GENERAL  INSTRUCTIONS 

The  Form  U*46  is  the  Uniform  Application  for  Bank  Securities 
Representatives  Registration  or  Transfer.  The  Form  is  similar, 
but  not  identical  to,  the  Form  U-4  used  to  register 
representatives  of  broker-dealers,  investment  advisers  or 
issuers  of  securities.  The  Form  U-4B  is  to  be  used  by 
employees  of  state  and  nationally  chartered  banks  which  are 
rK>t  required  to  register  as  broker/dealers  under  the  Securities 
Exchartge  Act  of  1 934,  but  which  have  filed  Form  SB,  Uniform 
Notice  for  Sponsoring  Bank.  These  instructions  apply  to  filing 
Form  U-4B  with  the  Federal  Banking  Agencies. 

As  noted  below,  the  term  'Federal  Banking  Agency',  as  used 
in  the  Form  U-4B,  means  the  Federal  Deposit  Insurance 
Corporation  (FDIC),  the  Board  of  Governors  of  the  Federal 
Reserve  System  (FRS)  arid  the  Office  of  the  Comptroller  of  the 
Currency  (OCC).  In  addition,  the  term  'Sponsoring  Bank'  shall 


mean  those  banks  which  have  filed  Form  SB,  Uniform  Notice 
for  Sponsoring  Bank. 

Where  applicable,  applicants  must  complete  Items  1  -22  and  all 
fields  requiring  a  response  must  be  completed  before  the  filing 
is  accepted.  Enter  'none'  or  'N/A'  (not  applicable)  where 
appropriate. 

A  full,  complete  Form  U-4B  is  r^uired  when  filirtg  for  the  first 
time. 

Use  the  Disclosure  Reporting  Pages  (DRPs  U-4B)  to  provide 
details  to  'Yes'  answers  to  Item  22. 

An  applicant  and  the  Sponsoring  Bank  are  under  a  continuing 
obligation  to  update  information  required  by  Form  U-4B  as 
changes  occur.  Sponsoring  Banks  are  not  required  to  submit  a 
complete  Form  U-4B  when  submitting  amendments.  Rather, 
the  Sponsoring  Bank  should  update  only  the  appropriate 
sections  of  Form  U-4B  and  file  the  applicable  pages. 
Amendments  are  to  be  filed  promptly  and  normally  no  more 
than  30  days  after  the  occurrence  of  the  event  which  triggers 
the  requirement  to  file  an  amendment. 

Filings  and  amendments  must  be  signed  and  submitted  by  the 
Sponsoring  Bank  on  behalf  of  the  applicant.  A  paper  copy  with 
original  manual  signatures  of  the  initial  Form  U-4B  and  of 
arriendments  to  the  Disclosure  Reporting  Pages  (DRPs  U-4B) 
must  be  retained  by  the  filing  Sponsoring  Bank  and  must  be 
made  avaHabte  for  inspection  upon  regulatory  request. 

The  Federal  Banking  Agencies  mailing  address  for  Filings  and 
correspondence  relating  to  filings  is: 

Federal  Deposit  Insurance  Corporation, 

Federal  Reserve  System,  or 

Office  of  the  Comptroller  of  the  Currency  (as  appropriate) 
c/o  NASD  Central  Registration  Depository 
P.O.  Box  9401 

Gaithersburg,  Maryland  20898-9401 
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EXPLANATION  OF  TERMS 

The  following  terms  are  italicized  throughout  this  form. 

For  purposes  of  filirtg  this  Form  U-4B: 

The  term  Federal  Banking  Agency  means  the  Federal  Deposit 
insurance  Corporation,  the  Board  of  Governors  of  the  Federal 
Reserve  System,  or  the  Office  of  the  Comptroller  of  the 
Currency,  Department  of  the  Treasury,  as  appropriate. 

The  term  Bank  SecurMea  Representative  means  an  employee 
of  a  state  or  nationally  chartered  bank  who  has,  or  wiU  be, 
engaged  in  the  retail  solicitation,  recommerHjation,  purchase  or 
sale  of  covered  products  as  defined  in  the  Federal  Bank 
Agency  regulations- 12  CFR  342,  12  CFR  208,  and  12  CFR 
12. 

The  term  Sponsoring  Bank  means  a  state  or  nationally 
chartered  bank  that  engages  in  the  retail  solicitation, 
reconunendation,  purchase  or  sale  of  cover^  products  without 
registering  as  a  broker/dealer  under  the  Securities  and 
Exchange  Act  of  1934,  and  has  filed  a  Form  SB  Uniform 
Notice  for  Sponsoring  Bank  with  the  appropriate  Federal 
Banking  Agerwy. 

The  term  Jurisdiction  means  a  state,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or  any  subdivision  or 
regulatory  body  thereof. 

The  term  SeH-Reguiatory  Organization  I'SRO')  means  any 
iwtiorMil  securities  and  commodities  exchange,  any  national 
securities  association  (e.g.,  the  NASD),  or  any  registered 
clearing  agency. 

The  term  Control  means  the  power  to  direct  or  cause  the 
direction  of  the  management  or  policies  of  a  company,  whether 
through  ownership  of  securities,  by  contract,  or  otherwise. 
Any  individual  or  firm  that  is  a  director,  parmer,  or  officer 
exercising  executive  responsibility  (or  having  similar  status  or 
functions)  or  that  directiy  or  indirectly  has  the  right  to  vote  25 
percent  or  more  of  the  voting  securities  or  is  entitled  to  25 
percent  or  nrare  of  the  profits  is  presumed  to  control  that 
company. 

The  term  Appropriate  Signatory  means  the  irvUviduai 
designated  by  the  Sponsoring  Bank  who  is  authorized  to 
execute  Form  U-4B  on  its  behalf.  Such  individuai  must  meet 
the  criteria,  if  any,  for  acting  as  the  'appropriate  signatory'  as 
established  by  the  Federal  Banking  Agency  requiring  this  form 
to  be  filed. 

The  term  Investment-Related  pertains  to  securities, 
commodities,  barddng,  insurance,  or  real  estate  (including,  but 
rtot  limited  to,  acting  as  or  being  associated  with  a  broker- 
dealer,  issuer,  investment  company,  investment  adviser, 
futures  sponsor,  bank  or  savings  association). 


For  purposes  of  Item  22: 

The  term  Charged  means  being  accused  of  a  crime  in  a  formal 
complaint,  information,  or  indictment  (or  equivalent  formal 
charge). 

The  term  Involved  means  doing  an  act  or  aiding,  abetting, 
counseling,  commanding,  inducing,  conspiring  with  or  failing 
reasonably  to  supervise  another  in  doing  an  act. 

The  term  Foreign  Financial  Regulatory  Authority  includes  a 
foreign  securities  authority;  other  governmental  body  or  foreign 
equivalent  of  a  setf-ragulatory  organization  empowered  by  a 
foreign  government  to  administer  or  enforce  its  laws  relating  to 
the  regulation  of  investment-ralatad  activities;  or  membership 
organization,  a  function  of  which  is  to  regulate  the  participation 
of  its  members  in  invastmant-related  activities  listed  above. 

The  term  Order  means  a  written  directive  issued  pursuant  to 
statutory  authority  and  procedures,  including  orders  of  denial, 
suspension,  or  revocation;  does  not  include  special 
stipulations,  undertakings  or  agreements  relating  to  payments, 
limitations  on  activity  or  other  restrictions  unless  they  are 
included  in  an  order. 

For  the  purposes  of  Items  22.A  and  22.B  and  the 
corresporKling  DRP  (U-4B): 

The  term  Felony,  for  jurisdictions  that  do  not  differentiate 
between  a  faiony  or  misdemeanor,  is  an  offense  punishable  by 
a  sentence  of  at  least  one  year  imprisonment  and/or  a  fine  of 
at  least  $1,000.  The  term  also' includes  a  general  court  martial. 

The  term  Misdemeanor,  for  jurisdictions  that  do  not 
differentiate  between  a  felony  or  misdemeanor,  is  an  offense, 
punishable  by  a  sentence  of  less  than  one  year  imprisonment 
and/or  a  fine  of  less  than  $1,0(X>.  The  term  also  includes  a 
special  court  martial. 

For  the  purposes  of  Item  22.E  and  the  corresponding  DRP 
(U-4B): 

A  Minor  Rule  Violation  is  a  violation  of  a  self-ragulatory 
orgartization  rule  which  has  been  designated  as  'ntinor' 
pursuant  to  a  plan  approved  by  the  U.S.  Securities  arxl 
Exchange  Commission.  A  rule  violation  may  be  designated  as 
'minor'  under  a  plan  if  the  sarartion  imposed  consists  of  a  fine 
of  $2,500.00  or  less,  artd  if  the  sarKtiofwd  person  does  not 
contest  the  fine.  Check  with  the  appropriate  self-ragulatory 
organization  to  determine  if  a  particular  rule  violation  has  been 
designated  as  'mifK>r'  for  these  purposes. 

For  the  purposes  of  Item  22.6  and  the  corresportding  DRP 
(U-4B): 

The  term  Investigation  includes  grand  jury  investigations,  U.S. 
Securities  and  Exchar^  Commission  investigations  after  the 
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'WaNs*  notice  has  been  given,  formal  investigations  by  SROs 
Of  actions  or  procedures  desigrtated  as  investigatiorM  by 
jurisdictions,  but  does  rwt  ittclude  subpoenas,  preNmirtsry  or 
routirta  regulatory  inquiries  or  requests  for  information, 
daficiancy  letters,  'blue  sheet'  requests  or  other  trading 
questionnaires,  or  examiftations. 

The  term  Proceeding  includes  a  formal  administrative  or  civil 
action  initiated  by  a  Federsi  Banking  Agency,  governmental 
agency,  setf-raguiatory  organization  or  foreign  financiai 
regulatory  authority,  a  felony  criminal  indictmant  or  information 
lor  equivalent  formal  charge),  or  a  mhdemeanor  criminal 
information  (or  equhraient  formal  charge),  but  does  rtot  iitclude 
an  arrest  or  similar  charge  effected  in  the  absertce  of  a  formal 
criminal  indictment  or  information  (or  equhralant  formal 
charge).  NOTE:  Investmertt-related  civil  litigation,  other  than 
that  specified  above,  is  reportable  under  Item  22.H  on  Form 
U-48.  An  inv^tigation  is  reportable  under  Item  22.G  on  Form 
LMB. 

For  the  purposes  of  Item  22.H  end  the  corresponding  DRP 
(U-48): 

The  term  Et»|olnad  includes  being  subject  to  a  mandatory 
injunction,  prohibitory  irrjunction,  preliminary  injunction  or  a 
temporary  restraining  order. 

For  the  purposes  of  Item  22.J  artd  the  corresporKling  DRP 
(U-4B): 

The  temrs  Resign  or  Resigrted  relate  to  separation  from 
employment  with  any  employer  and  are  not  restricted  to 
invastmertt-related  employment.  Include  any  termination  in 
which  the  allegations  are  a  proximate  cause  of  the  separation, 
even  if  the  separation  was  initiated  by  you. 

SPECIFIC  INSTRUCTIONS 

1 .  Last  Name.  The  applicant's  last  name  will  include 
punctuation(s)  when  and  where  appropriate.  An  entry  is 
required  for  processing  initial  arui  amended  Form  U-4B  filings. 

Fkat  Nanw.  Do  not  use  nickrtames,  abbreviations,  or 
modifications  to  the  applicant's  first  name.  An  entry  is  required 
for  processing  initial  and  amended  Form  U-4B  filings. 

MIddIa  Name.  If  the  applicant  does  not  have  a  middle 
name  specify  'NONE'.  Do  not  leave  this  field  blank.  Do  rwt 
irtclude  nicknames,  abbreviations,  or  modifications  to  the 
appNcam's  middle  name.  This  term  is  required  for  processing 
initial  atxi  amended  Form  U-4B  filings. 

2.  Appicant's  CRD  #.  The  Applicant's  CRD  number  is 
assigned  to  the  applicant  by  the  Central  Registration 
Depository  (CRD)  system.  If  the  applicant's  CRD  number  is  rwt 
krwwn,  leave  tNs  item  blank.  New  applicants  will  receive  a 
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unique  CRD  number  that  is  permanently  assigned  and  remains 
with  the  individual  throughout  his  or  her  registration  history, 
regardless  of  employment  changes.  It  is  not  necessary  to  irt- 
elude  leading  zeros.  An  entry  is  not  required  for  processing  an 
initial  Form  U*4B  filing  but  is  required  for  amended  U-4B  filings. 

Appicant's  S8  #.  Enter  the  appicant's  social  security 
number.  Completion  of  the  applicant's  SSN  is  voluntary. 
However,  failure  to  complete  the  applicant's  SSN  may  result  in 
confusion  regarding  who  the  appicant  is  and  may  delay  or 
prevent  the  processing  of  the  Form  U-4B.  If  the  form  is  being 
filed  on  behalf  of  a  foreigner  who  has  not  been  issued  a  social 
security  number,  foidicafte  'FOREIGNER'  in  this  item.  Entry  is 
required  in  this  field  for  processing  of  the  initial  arxi  amended 
Form  U-4B  filings. 

3.  Sponsoring  Bank  CRD  #.  Sponsoring  Banks  are  assigned  a 
unique  CRD  number.  This  number  is  system  generated  and 
uniquely  identifies  the  organization.  An  entry  is  required  in  this 
field  for  processing  initial  and  amended  Form  U-4B  filings. 

4.  Sponsoring  Bank.  This  is  the  Sponsoring  Bank's  complete 
rtame  as  listed  on  Form  SB.  Do  not  abbreviate,  shorten,  or 
modify  the  ruirTW.  An  entry  is  required  in  this  field  for 
processing  initial  and  amended  Form  U-46  filings. 

5.  Employment  Date.  The  filittg  of  the  U-4B  assumes  that  the 
individual  is  employed  with  your  Sponsoring  Bank;  therefore, 
this  item  requires  the  month,  day,  and  year  of  hire  rather  than 
the  application  for  registration  date.  The  format  should  be 
numeric  (e.g.,  01/01/1995  equals  Jamiary  -I,  1995).  This  is  a 
required  field  for  processing  the  initiai  Form  U-4B  filing. 

6.  CRD  Branch  #.  Not  applicable  for  Form  U-4B  filings. 

7.  BMkig  Code.  The  Billing  Code  is  an  alpha/numeric  value 
consisting  of  up  to  eight  characters,  it  is  the  resportsibility  of 
the  Sponsoring  Bank  to  establish  and  maintain  its  own  set  of 
unique  billing  codes.  If  your  Sponsoring  Bank  doe  not  use  CRD 
billing  codes,  leave  this  field  blank.  This  is  not  a  required  field. 

8.  Office  of  Employment  Address.  Not  applicable  for  Form 
U-4B  filings. 

9.  Dual  Registration.  Check  the  appropriate  "Yes'  or  'No' 
box  regardirtg  whether  the  applicant  will  maintain  dual 
registration  with  another  broker-dealer  or  another  investment 
adviser  that  is  not  under  common  ownership  or  control  with 
the  Sponsoring  Bank.  If  you  choose  'Yes',  consult  the  rules 
arxi  statutes  of  the  appropriate  Self  Regulatory  Organizationtst 
and  jurisdictionfs)  for  prohibitions  and  liability  provisions. 
Employment  with  other  broker-dealers  or  investment  advisers 
must  be  listed  in  the  Employment  and  Personal  History  (Item 
20.A)  on  Page  2  of  the  Form  U-4B. 

10.  Affiliated  Firms.  Not  applicable  for  Form  U-4B  filings. 
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11.  Fadaral  Banking  Agency.  Check  the  appropriate  Federal 
Banking  Agertcy  box(es)  with  which  the  applicant  wishes  to 
register.  Applicable  fees  should  be  submitted  with  the  filing 
unless  the  Federal  Banking  Agertcy  maintains  sufficient  furtds 
in  its  CRD  account.  If  an  examination  is  required  for 
registration,  the  exam  will  be  automaticaiiy  scheduled  arxl 
fee(s)  charged  appropriately.  Registration  applications  wHt  not 
be  processed  unless  the  Sponsoring  Bank  has  filed  Form  SB  or 
has  an  application  pending. 

12.  Mark  Registration  Catagoryfies).  Check  all  appropriate 
registration  categories  desired.  If  the  applicant  is  not  qualified 
for  a  category  of  registration  requested,  the  appropriate 
exainination(s)  will  be  scheduled  automatically,  and  the 
examination  feels)  deducted  from  the  firm's  CRD  account. 

13.  Complete  this  section  only  if  you  are  schedidbig  or 
rescheduBng  an  exam  or  continuing  education  session.  The 
purpose  of  this  item  is  to  schedule  or  reschedule  examinations 
or  Continuirtg  Education  sessions.  Checking  an  exam  box  will 
not  generate  a  registration  request/approval  but  will  schedule 
the  appropriate  exemination  even  if  the  applicant  has 
previously  passed  the  examination.  Check  the  S101 
(Continuing  Education  session)  box  will  request  an  unscheduled 
session  even  if  the  applicant  has  previously  satisfied  the 
Continuirig  Education  requirement.  An  unscheduled  session  will 
not  fulfill  the  applicant's  ContitHiing  Education  requirement. 


Signatory  Area 

Date.  This  date  represents  the  date  the  form  was  signed 
by  the  appropriate  signatory.  The  correct  format  for  the  date 
entry  is  'MM/DDA'YYY.'  This  is  required  field  for  U-4B  Page  1 
amarKied  filings. 

Signature  of  Appropriaf  Signatory,  U-4B  Page  1  need  not 
be  signed  on  initial  or  transfer  filings.  A  sigrtature  is  required 
when  filir>g  U-4B  Page  1  as  an  amendment.  If  a  U-4B  Page  1  is 
being  filed  to  schedule  or  reschedule  an  examination,  complete 
Items  1,  2,  3,  4,  and  13  only.  (If  any  other  items  are 
completed,  a  signature  is  required.)  NOTE:  'Signature'  includes 
a  manual  signature  or  an  electronically  transmitted  equivalent. 

Type  or  Print  Name.  The  signatory's  full  legal  name  must 
be  displayed  under  the  signature.  The  name  must  be  typed  or 
printed  as  it  appears  in  the  signature  form. 

CRD  Use  Only.  Do  itot  mark  inside  this  box.  This  area  is 
used  for  administrative  purposes  only. 

14.  Sponsoring  Bank  CRD  #.  Sponsoring  Banks  are  assigned  a 
unique  CRD  number.  This  number  is  system  generated  and 
uniquely  identifies  the  organization.  An  entry  is  required  in  this 
field  for  processing  initial  arv)  amended  Page  2  Form  U-4B 
filings. 


Appicant's  Social  Security  #.  Enter  the  applicant's  social 
security  number.  Completion  of  the  applicant's  SSN  is 
voluntary.  However,  failure  to  complete  the  applicant's  SSN 
may  result  in  confusion  regardirtg  who  the  applicant  is  arxl  may 
delay  or  prevent  the  processing  of  the  Form  U-4B.  If  the  form 
is  being  filed  on  behalf  of  a  foreigner  who  has  not  been  issued 
a  social  security  number,  indicate  'FOREIGNER'  in  this  item. 
Entry  is  required  in  this  field  for  processing  of  the  initial  and 
amended  Page  2  Form  U-4B  filings. 

Appicant's  CRD  #.  The  Applicant's  CRD  is  assigned  to  the 
applicant  by  the  CRD  system.  If  the  applicant's  CRD  number  is 
not  known,  leave  this  item  blank.  New  applicants  win  receive  a 
unique  CRD  number  that  is  permartently  assigned  and  remains 
with  the  individual  throughout  his  or  her  registration  history.  It 
is  not  necessary  to  irwlude  leading  zeros.  An  entry  is  required 
in  this  field  for  U-4B  Page  2  amerxied  filings. 


Personal  Data 

The  name  inserted  must  be  the  applicant's  fuU  legal  name. 

15.  Last  Name.  The  applicant's  last  name  will  include  punctu- 
ation(s)  when  and  where  appropriate.  An  entry  is  required  for 
processing  initiai  arxl  Page  2  Form  U-4B  amerxied  filings. 

First  Name.  Do  not  use  nicknames,  abbreviations,  or 
modifications  to  the  applicant's  first  name.  An  entry  is  required 
for  processing  initial  arxl  amerxied  Page  2  Form  U-4B  filings. 

Middle  Name.  If  the  applicant  does  rx>t  have  a  middle 
name  specify  'NONE'.  Do  rK>t  leave  this  field  blank.  This  item 
is  required  for  processing  initial  arxl  amerxied  Form  U-46 
filings.  Do  rxit  include  nicknames,  abbreviations,  or 
modifications  to  the  applicant's  middle  name. 

16.  Maidan/Other  Name(s)  Known  By.  This  item  is  used  to 
record  names  used,  currently  or  in  the  past,  by  the  applicant 
other  than  the  legal  name.  The  field  should  include  other 
names  (maiden,  married,  alias,  or  nickname)  used  by  the 
applicant  since  adulthood.  This  is  rx)t  a  required  field. 

17.  Data  of  Birth.  The  date  format  should  be  MM/DD/YYYY. 
An  entry  must  be  in  this  field  to  process  the  initiai  Form  U-4B. 

State/Country  of  Birth.  This  field  is  used  to  record  the 
applicant's  place  of  birth.  This  is  a  required  field  for  initial  Form 
U-4B  filings. 

18.  Sex.  Indicate  the  appropriate  box  for  gerxler.  This  is  a 
required  field  for  initial  Form  U-4B  filings. 

Height.  The  applicant's  height  must  be  measured  in  feet 
(ft)  arxl  irx:hes  (in).  This  is  a  required  field  for  initial  Form  U-4B 
filings. 
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Weight.  The  applicant's  weight  must  be  measured  in^ 
pounds  (lbs).  This  is  a  required  field  for  initial  Form  U-4B 
filirtgs. 

Hair  Coior.  This  is  a  two  character  item.  TNs  item  is 
required  for  processing  of  the  initial  Form  (MB. 

Eye  Color.  This  is  a  two  character  Hem.  This  Hem  is 
required  for  processing  of  the  initial  Form  U-4B. 


19.  nesidential  History 

Provide  residential  addresses  for  the  past  file  years.  The 
dates  'From-To'  must  be  such  that  there  are  no  gaps  greater 
than  three  months.  Begin  wHh  your  current  resident^  address. 
Report  charrges  as  they  occur.  Do  ot  use  Post  Office  boxes. 
Use  attachment  sheet  if  annHional  space  is  rteeded. 

From  Month/Year.  The  month/year  is  MM/YYYY.  This  is  a 
required  field  for  each  residence. 

To  Month/Year.  The  month/year  is  MM/YYYY.  This  is  a 
required  field  for  all  residances  except  the  current  address. 

Street.  TNs  Hem  is  used  to  capture  the  mailing  description 
of  the  applicant's  residence.  P.O.  Box  addresses  are  not 
acceptaMe.  Include  street  rwme,  building  #,  unH  #,  apartment 
#,  suHe  #,  slip  #,  etc. 

City.  This  Hem  is  used  to  capture  the  rtame  of  the  cHy  in 
which  the  applicant  currently,  or  previously  resided.  TNs  is  a 
required  field  for  all  address  history. 

Stata/Country.  This  Hem  identifies  the  state  code  where 
the  applicant  resides  or  resided  in  the  past.  Enter  the  two  digH 
state  abbreviation  where  the  applicant  resided  for  each 
address.  If  tNs  is  a  foreign  address  indicate  the  country. 

ZIP.  Enter  the  applicant's  residence  nine  digit  ZIP  (fode  or 
poMal  code  if  a  foreign  address. 


20.A.  Employment  and  Personal  History 

Provide  the  applicant's  employment  and  personal  Nstory 
for  tha  past  ten  years.  The  dates  'From-To'  must  be  such  that 
there  are  rto  gaps  greater  than  three  months.  Exclude  the 
firm(s)  noted  in  Items  4  and  10.  Include  all  firm{s)  in  Item  9. 
Entries  must  include  the  start  and  end  dates,  the  full  name  of 
the  company,  cHy  and  state/country.  Account  for  all  time 
mcluding  full  and  part-time  employments,  self  employment, 
mHHary  service,  and  homemaking.  Also  include  statuses  such 
as  unemployment,  full-time  education,  or  travel  that  lasted  for 
at  least  one  month. 
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From  Month/Year.  The  month/year  format  is  MM/YYYY. 
This  is  a  required  field  for  each  employment. 

To  Month/Year.  The  month/year  format  is  MM/YYYY.  TNs 
is  a  required  field  for  all  employments. 

Name.  Enter  employment/pMrsonal  history.  Do  not 
abbreviate,  shorten,  or  modify  the  name.  Ten  years  of 
employment  history  is  required.  Exclude  the  firms  noted  in 
Hems  4  and  10  on  Page  1  of  Form  U-4B.  TNs  is  a  required 
field  for  each  employment  and  persortal  history. 

Invatmtnt-Ralafd  Business.  Indicate  'Yes*  or  'No*  as  to 
whether  employer  is  (was)  an  investment-retated  business, 
regardless  of  the  posHion  held  by  applicant. 

CHy.  This  item  is  used  to  capture  the  name  of  the  cHy  in 
which  the  applicant  was  employed.  TNs  is  a  required  field  for 
all  employment  and  persorwl  history. 

State/Country.  This  item  identifies  the  state  or  country 
where  t)ie  applicant  was  employed.  Enter  the  two  digH  state 
abbreviation  where  the  applicant  was  employed  for  each 
address.  If  tNs  is  a  foreign  address  indicate  the  country. 

,  PosHion  Held.  Provide  the  applicant's  last  title  or  posHion 
iMid  with  each  employer.  Provide  both  furuHional  and 
administrative  titles  when  possiNe  (e.g.,  vice  president  artd 
director). 

20.B.  Other  Business.  The  "Yes”  or  'No'  boxes  refer  to 
wlietlier  an  applicant  is  currently  engaged  in  any  other 
business  either  as  a  proprietor,  partner,  officer,  director, 
employee,  trustee,  agent,  or  otherwise.  Exclude  non-invest~ 
ment-related  activity  which  is  exclusively  charitable,  civic, 
religious  or  fraternal  and  is  recognized  as  tax  exempt.  If  "Yes', 
complete  tfie  Ottwr  Business  Disclosure  Reportir^g  Page 
included  in  the  Form  U-4B. 

Signatory  Area 

Date.  This  date  represents  the  date  the  U-4B  Page  2  was 
signed  by  the  appropriate  sJgnatory.  The  correct  format  for  the 
date  entry  is  'MM/DD/YYYY'.  This  is  a  required  field  for  U-4B 
Page  2  amended  filings. 

Signature  of  Appropriate  Signatory.  Enter  the  applicant's 
signature.  Signatures  are  required  on  Page  2  when  the  Form 
U-4B  is  an  amerxled  filing.  U-4B  Page  2  need  not  be  signed  for 
initial  filings.  NOTE:  'Signature*  includes  a  manual  signature  or 
an  electronically  transmitted  equivalent. 

Type  or  Print  Name.  The  signatory's  full  legal  name  must 
be  displayed  under  the  signature.  The  name  must  be  typed  as 
it  appears  in  signature  form. 
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CRD  Use  Only.  Do  not  mark  inside  tNs  box.  This  space  is 
used  for  administrative  purposes  only. 

21t  Sponsoring  Bank  CRD  #.  Sponsoring  Banks  are  assigned  a 
unique  CRD  number.  This  number  is  system  generated  and 
uniquely  identifies  the  organization.  An  entry  is  required  in  this 
field  for  processing  amended  Page  3  Form  U-4B  filings. 

AppHcant's  Social  Secwity  #.  Enter  the  applicant's  social 
security  number.  Completion  of  the  applicant's  SSN  is 
voluntary.  However,  failure  to  complete  the  applicant's  SSN 
may  result  in  confusion  regardirtg  who  the  applicant  is  and  may 
delay  of  prevent  the  processing  of  the  Form  U-4B.  If  the  form 
is  being  filed  on  behalf  of  a  foreigner  who  has  not  been  issued 
^  a  social  security  number,  indicate  ‘’FOREIGNER”  in  this  item. 
Entry  is  required  in  tMs  field  for  processing  of  initial  and 
amended  Page  3  Form  U-4B  filings. 

Appicant's  CRD  #.  The  Applicant's  CRD  number  is 
assigned  to  the  applicant  by  the  CRD  system.  If  the  applicant's 
CRD  number  is  not  known,  leave  this  item  blank.  New 
applicants  will  receive  a  unique  CRD  number  that  is 
permanently  assigned  and  remains  with  the  iixlividuai 
throughout  his  or  her  registration  history.  It  is  not  necessary  to 
include  leading  zeros.  An  entry  is  not  required  for  processing 
an  initial  Form  U-4B  filing  but  is  required  for  amended  U-4B 
Page  3  filings. 

22.  Disclosure  Information.  Check  the  appropriate  ‘‘Yes''  or 
"No”  response  for  each  question.  Complete  details  explaining 
any  "Yes'*  answers  must  be  provided  on  the  appropriate 
Disclosure  Reporting  Pages  (DRPs). 

22.A.-M.  Disclosure 

Criminal  Disdosure 

22. A.— Felony  Criminal  Disclosure 
22.B.— Misdemeanor  Criminal  Disclosure 

Regulatory  Action  Disclosure 

22.C.— Regulatory  Action  by  SEC  or  CFTC 
22.D.— Regulatory  Action  by  Federal  Banking  Agency, 
other  federal  regulator,  state  regulatory,  or 
foreign  financial  regulator 
22.E.— Regulatory  Action  by  SRO  or  commodities 
exchange 

22.F.— Professional  Suspension 
22.G.— Formal  Pending  Action/Investigation 

Civil  Judicial  Actions 

22.H.— Civil/Judiciai  Actions 

Customer  Complaints 

22.1.— Customer  Complaints 
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Terminations 

22. J.— Terminations  for  Cause 

FinancM  Page  1 

22.K.— Bankruptcy  and  SIPC 

Financial  Page  2 

22.L.— Bonding  Payouts  or  Revocations 
22. M.— Unsatisfied  Judgments  and  Liens 

22.N.  Disclosure  Certification  (Optional).  The  certification 
language  contained  in  Item  22.N  allows  applicant  to  certify 
that  all  disclosable  information  on  the  individual's  record  has 
been  previously  reported  on  Form  U-4B  or  Form  U-5B  DRPs. 
Certification  should  be  used  for  full  Form  U-4B  filings  only,  rrat 
amended  filings.  Appficants  who  have  iKit  been  previously 
registered  with  the  NASD,  or  who  have  not  submitted  DRPs  for 
all  disclosable  information,  may  not  take  advantage  of  the 
certification  option.  Use  of  the  certification  is  optional,  arxJ,  if 
chosen,  ''Yes'  answers  to  the  appropriate  questions  in  Items 
22.A  through  M  must  be  provided. 

Signatory  Area 

"Signature'  includes  a  manual  signature  or  an 
electronically  transmitted  equivalent. 

Date.  This  represents  the  date  the  form  was  signed  by  the 
appropriate  stg/tatory.  The  correct  format  for  the  date  entry  is 
'MM/DD/YYYY'.  Both  the  applicant  and  appropriate  signatory 
must  date  this  page  only  when  it  is  being  submitted  as  an 
amended  filing. 

Signature  of  Applicant.  Page  3  need  not  be  signed  on 
initial  or  transfer  filings.  A  signature  is  required  when  filing 
U-4B  Page  3  as  an  amendment.  Enter  the  applicant's  full  legal 
signature  as  it  appears  in  typed  or  printed  form. 

Type  or  Print  Name  of  Applicant.  The  applicant's  full  legal 
name  must  be  displayed  under  the  signature.  The  name  must 
be  typed  or  printed  as  it  appears  in  signature  form. 

Signature  of  Appropriate  Signatory.  A  signatory  entry  is 
not  required  for  initial  or  transfer  filings.  This  is  a  required  field 
only  when  submitting  as  a  U-4B  Page  3  amendment. 

Type  or  Print  Name  of  Appropriate  Signatory.  The  appro¬ 
priate  signatory's  full  legal  name  must  be  displayed  under  the 
signature.  The  name  must  be  typed  or  printed  as  it  appears  in 
signature  form. 
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FormlMB 
Pig*  1  of  IB 


Uniform  Application  for  Bank  Securities  Representative  Registration  or  Transfer 
(Form  U-4B) 

If  amending,  complete  items  1 ,2.3.4  and  items  being  amended. 


1.  Applicant's  Nam*  Past,  first  midtfla  (specify  if  nonal.  Ur..  Sr.,  etc.)} 

2.  AppPemt'a  CRO  No.  ^ 

1  Applicant's  SSN 

3.  Spensorir^  Bank  CRD  No. 

4.  Sponsoring  Bank  or  laausr  Nama  (Do  not  indud*  this  amploymant  under  ham  20.A.  page  2.1 

S.  EmptoyfiMM  DM*  IMM/DO/YYYY)  S.  CflO  Branch  No.  7.  BMng  Codi  loptionN) 

Not  Applicable 


8.  Offleo  of  Emptoymont  Addran 

Not  AppUcable 


9.  OuN  ftagNtration 

A.  WiH  ippBcim  imlnten  raginraiioni  with  fbmiii  not  undir  common  owmrahip  or  contra)  with  thi  Sponsoring  Bank  niimd  in  Itim  4  ibovit 
Q  Yos  If  Ym.  Rst  tfw  firmis)  in  Itim  20  A  on  pigi  2. 

□  No 

B.  WM  ippScant  tniintsin  rigistration  mrith  in  invutmmt  adviiir  nM  undar  common  owmrship  or  control  with  the  Sponsoring  Bank  in  item  4  abova? 
O  Yaa  If  Yaa.  Hat  tha  fIrmIs)  in  Itam  20  Jk  on  pog*  2. 

□  No 


10.  Affllatad  Firms 

. 

Not  AppKoable 

11.  Federal  Battking  Agency 

□  OCC  □  FRS 

□  FOIC 

' 

12.  Hagistration  Catagory  Waquaatad 

Mark  tha  ragiatration  catagoryOas)  being  raquastad.  Qualifying  examinations  will  be  automaticaly  schadulad  if  i 
raachaduSng  an  exam.  sUp  this  item  and  complata  ham  13. 

Q  IB  -  ISB)  kwaatmant  Company  and  VatiabI*  Contract*  Product*  Rap. 

Q  OS  -  (S7)  FuS  WigIsttation/Ganaral  Sacuthia*  Raprasantatlra 


13.  Complal*  thi*  ham  only  If  you  are  achadutng  or  raachaduHng  an  exam  or  continuing  aducation  session. 

□  S6  □  S7  □  S101 


d.  ISyou  are  only  schoduBng  or 


PRIVACY  ACT  NOTICE 

Tha  AppScanrs  SSN  la  raquastad  to  dlffarantlata  among  applicants  with  tha  sama  name.  Providing  th*  Applicant'*  SSN  is  voluntary.  Howavsr.  faNura  to  provid*  th* 
AppSeanfs  SSN  may  rasuh  In  confusion  regarding  who  th*  Applicant  is  and  may  delay  or  prsvant  processing  of  this  application  for  registration.  The  information  you 
provid*  w«  be  for  tha  uaa  of  tha  appropriate  Fadaral  banking  agency  and  for  other  Stata  and  Fadaral  aganeias  and  SRO*.  Maintananc*  of  th*  information  Is  authoriud 
by  aactions  8.  9  and  31  of  th*  Fadaral  Dapoah  Insurance  Act  112  U.S.C.  1818.  ISIS  and  18311. 


ThaqpprqprisraaiipnaforyaraaOOieS/WOrhavatobacemplatadf/fYtCSSthispagal* 
being  aubmiltad  as  an  amendment. 
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UnHofm  AppRcatkm  for  Bank  SecuritiM  Representative  Registration  or  Transfer  FomiMS 

(Form  tMB)-continued  Pimtoits 

If  amending  page  2,  complete  Items  14,  15  and  items  being  amended. 


14.  Spomoiiwa  Bmk  CRD  Nk 


AppHcanr*  SSN 


Applicant'*  CRO  No. 


PEBSONAL  DATA 


IS.  Laat  Nmm  (Jr..  Sr..  oKj 


MmMn  NMns  (Specify  if  non§i 


16.  MaMarVOthar  Nmimo  Known  Btr 


17.DaiaorBirtfl(MM/DD/VYYY)  StatoA^ountry  of  Birth 


RESIDENTIAL  HISTORY 

19t  StwtinQ  wHh  oivTcnc  sMraMp  qIw  si  sddf88M8  foe  th#  pMt  5  yMfs*  Ripoft  chmQM  only  wfMn  thfiy  occuf* 
Ua*  Sm  AHaahrnam  Shaat  If  addWonal  apaca  I*  raquirad. 


Smtl 

Country 


Straat  lOo  not  uaa  a  P.O.  Bok) 


PREsarr 


EMPLOYMENT  AND  PERSONAL  HISTORY 

20.  A.  Rrovid*  Cemplata  amplaymant  hiatory  for  th*  paat  10  yaara,  axdud*  the  Sponaotins  Bank  notad  In  ham  4.  Inciiido  al  Firm(*|  from  kam  B. 
(Account  for  al  Sm*  Inckidbio  ful  and  paft^kiM  amptoymant*.  aaif  ampioyinant,  mStary  aarvica,  and  homaniaking.  Alao  inchid*  atatuaa*  - 
tucti  M  un^raploys^  fuB  tinn  sducstlon.  of  tyav^l  ifMt  tatlsd  for  ot  iMOt  ono  month*) 

Raport  changa*  only  whan  thoy  occur,  uaa  Attachmant  Shaat  if  addWonal  apaca  la  raquirad. 
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Untfomi  Application  for  Bank  Sacuritiaa  Rapraaantativa  Registration  or  Transfer 
(Form  U-4B)<-continued 


FofmtMB 
Pag*  3  of  15 


If  amending  pages  3  and  4,  complete  Item  21  and  items  being  amended. 


21.  Sponaortng  Bank  CRO  No. 


,  AppRcanr*  SSN 


.  AppHcant'a  CRO  Ha. 


H  th*  anawar  to  any  of  ttia  foSowing  quattions  ia  *YES*  and  you  cannot  utlit*  th*  cartiflcation  in  ttam  22N  balow.  Attach  complata  dataSa  of  al  avanta  or  procaadbig* 
on  appropriata  ORP(S). 

■a 

22.  REFER  TO  THE  EXPLANATION  OF  TERMS  SECTION  OF  FORM  U-4B  INSTRUCTIONS  FOR  EXPLANATIONS  OF  ITALICIZED  TERMS. 


A.  <11  Have  you  ever: 

(a)  been  convicted  of  or  pled  guHty  or  nolo  contendere  (no  contest)  in  e  domestic,  foreian,  or  military  court. 

to  any  Many? . . . . . 

(b)  been  ehargtd  with  any  Many? . . . . 

(2)  Based  upon  activities  that  occurred  whto  you  exorcised  control  over  it,  has  an  organization  ever: 

(a)  bean  convicted  of  or  pled  guity  or  nolo  contendere  (no  contest)  in  a  domestic  or  foreign  court  to  any  Mooy? . 

(b)  been  charged  wifth  any  felony} . 

B.  (1)  Have  you  ever: 

(a)  been  convicted  of  or  pled  guMty  or  itolo  conterxlera  (no  comest)  in  a  domestic,  foreign  or  military  court 

to  a  miadetneanor  involving:  investments  or  an  ktvastment-reieted  business  or  any  fraud,  false  statemerrts 
or  omissions,  wrongful  taking  of  property,  bribery,  perjury,  forgery,  counterfeiting,  extortion,  or  a  conspiracy 
to  commit  any  of  these  offenses? . . . : . 

(b)  been  charged  with  a  miadetneattor  specified  in  22.B.(1  )(a)7 . 

(2)  Based  upon  activities  that  occurred  while  you  exercised  control  over  it,  has  an  organization  ever: 

(a)  been  convicted  of  or  pled  guilty  or  nolo  contertdere  (no  contest)  in  a  domestic  or  foreign  court  to  a  ttriademaattor 

spedfiad  in  22.B.(1)(a)7 . 

(b)  been  cAarped  with  a /rMbdamaa/ior  specified  in  22.B.(1)(a)? . . 


A/ 

negutstory  PIscipBnary  AedoiM 

C.  Has  the  U.S.  Securities  and  Exchatrge  Commission  or  the  ComiiKXlity  Futures  Tradirrg  Commission  ever: 

(1)  /bund  you  to  have  made  a  falsa  statement  or  omission? . . 

(2)  found  you  to  have  been  involved  in  a  violation  of  its  regulations  or  statutes? . 

(3)  found  you  to  have  bean  a  causa  of  an  investment-related  business  having  its  authorization  to  do  business  denied, 

susperxled,  revoked,  or  restricted? . .^ . 

(4)  entered  an  order  against  you  in  cormection  with  mvestment-releted  activity? .  . 

(6)  imposed  a  civil  nwney  penalty  on  you  or  orrfeted  you  to  cease  arrd  desist  from  any  activity? . . 

D.  Has  any  Federal  bankkHi  regulator  or  other  Federal  regulatory  agency  or  any  state  regulatory  agency  or  foreign 

financial  regulatory  authority  ever. 

(1)  ftturtd  you  to  have  made  a  false  statement  or  omission  or  been  dishonest,  unfair  or  unethical? . 

(2)  fourtd  you  to  have  been  involved  in  a  violation  of  investmertt-related  regulations(s)  or  statute(s)? . . 

(3)  found  you  to  have  been  a  causa  of  an  krveatmant-related  business  having  its  authorization  to  do  business  dertied, 

suspettdsd,  revoked  or  restricted? . . . 

(4)  entered  an  order  against  you  in  connection  with  investment-related  activity? . . . . 

(5)  denied,  suspended,  or  revoked  your  registration  or  licansa  or  otherwise,  by  order,  prevented  you  from  associating 

with  an  mvestrrrent-raleted  business  or  restrictad  you  activities? . . . 

E.  Has  any  self-reguletory  organization  or  commodities  exchange  aver: 

(1)  /bund  you  to  have  made  a  falsa  statement  or  omission? . 

(2)  fourtd  you  to  have  been  invo/vad  in  a  violation  of  its  rules  (other  than  a  violation  designated  as  a  ‘minor  rule  vhletion’ 

under  a  plan  approved  by  the  U.S.  Securities  and  Exchange  Commission)? . 

(3)  found  you  to  have  been  the  cause  of  an  investment-releted  business  having  its  authorization  to  do  business  denied, 

susparxiad,  revoked  or  restricted? . 

(4)  discipbiod  you  by  expelling  or  suspandiiH?  you  from  membership,  barring  or  suspending  your  association  with  its 

members,  or  restricting  your  activities? . . . 

F.  Has  your  authorization  to  act  as  an  attorney,  accountant  or  federal  contractor  ever  (wen  revoked  or  suspended? . 

G.  Have  you  been  notified,  in  writirtg,  that  you  are  now  the  subject  of  any: 

(1)  regulatory  complaint  or  proceedmg  that  could  result  in  s  ‘yea'  artswer  to  any  part  of  22.C,  D,  or  E?  Hf  yes, 

crrmphte  the  Regulatory  Action  Dadosura  Reporting  Page.) . 

(2)  investigation  that  could  result  in  a  ‘yes'  answer  to  any  part  of  22.A,  B.  C,  O  or  E?  (If  yea,  complete  the 

IrtveatIgation  Disclosure  Reportmg  Page.) . . . 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Notice  6886d 


UnHonn  AppNcation  for  Bank  SacurWas  Rapraaantativa  Ragistration  or  Transfar 
(Form  U-4B)— contkHiad 

22.  Continuad 
CMiJudteW  Actlom 

H.  (1)  Has  any  domestic  or  foreign  court  evar: 

(a)  9nfoin9d  you  in  connection  with  any  iwatment'niatml  activity? . 

(b)  found  that  you  were  knnhnd  in  a  violation  of  any  invoatmord-nlatod  statutefs)  or  rogulation(s) . 

<c)  rlistnissed,  pursuant  to  a  sattiement  agreement,  an  invoatmont-nfatod  civil  action  brought  against  you 

by  a  state  or  foroign  fmondol  rogukttofy  audwrityf . . . 

(2)  Are  you  named  in  any  pending  mvostmont-ntotod  civil  action  that  could  result  in  a  ‘yes'  answer  to  any  part 
of  22.H(1)7 . . . 

CiMtofiMf  CompMnts 

I.  Have  you  aver  been  the  subject  of  an  invaatmont-ntotod,  consumer  Mtiatsd  complaint  or  pmcaading  that: 

(1)  alleged  compensatory  damages  of  110,000  or  more,  fraud,  or  wrongful  taking  of  property? . 

(2)  was  settled  or  decided  against  you  for  $6,000  or  more,  or  fourvi  frsud  or  the  wrongful  taUrtg  of  property? . 

Tarminatione 

J.  Have  you  aver  voluntarHy  raaignad,  been  discharged  or  permitted  to  raaign  aftar  allegatiorts  wars  made  that 
accused  you  of: 

(1 )  vioiatirtg  kivaatmant-ralatad  sututes,  regulations,  rules,  or  industry  standards  of  corrduct? . . 

(2)  fraud  or  the  wrorrgful  takirrg  of  property?  . . . . . . . 

(3)  failure  to  supervise  in  connection  with  inyaatmant-ralatad  statutes,  regulations,  rules  or  itKlustry  standards 

of  cotxluct? . . 

ntiandal 

K.  Within  the  past  10  years: 

(1)  have  you  irtade  a  compromise  with  creditors,  filed  a  bankruptcy  petition  or  been  the  subject  of  an  involuntary 

bankruptcy  petition? . . 

(2)  based  upon  events  that  occurred  while  you  exercised  control  over  it.  has  an  orgarrization  made  a  compromise 

with  creditors,  filed  a  bankruptcy  petition  or  been  the  subject  of  an  involuntary  bankruptcy  petition? . 

(3)  based  upon  events  that  occurred  while  you  exercised  control  over  it,  has  a  broker  or  dealer  been  the  subject 
of  an  involuntary  bankruptcy  petition,  or  had  a  trustee  appointed,  or  had  a  direct  payment  procedure  initiated 

'  under  the  Securities  Irwestor  Protection  Act? . . 

L.  Has  a  borxling  company  ever  denied,  paid  out  on,  or  revoked  a  bortd  for  you? . . 

M.  Do  you  have  any  unsatisfied  judgmems  or  Kens  agakrst  you? . . 


Form  IMS 
Page4of  15 


IS 

NO 

26 

“1 

27 

,  ,  '' 

.  1 

28 

T 

29 

r.-r^.a 


DISCLOSURE  CERTIFICATION  (OPTIONAU 

You  may  only  certify  to  the  accuracy  and  completeneas  of  the  dtedosure  information  in  your  fBe  if  It  has  been  fuly  provided 
in  DRP  format.  If  DRPfs)  are  not  on  fie,  do  not  answer  these  certification  boxes.  Provide  ful  detals  of  al  matters  on  DRPfsK 
Al  appropriate  questiono  in  hem  22  must  be  snswered.  regartless  of  whether  the  certificatloo  Is  being  utMzed.  Refer  to  the 
Form  U-4B  Instructions  for  additional  informatian  on  the  utMzation  of  the  certification  language. 

N.  I  have  received  a  copy  of  my  disclosure  file  taken  from  the  CRD  system,  I  ackrtowiedge  that  aU  information  contained 
therein  is  fuHy  disclosed,  accurate  and  in  DRP  fortrurt.  I  further  certify  the  following: 

(1)  I  have  no  new  infornwtion  to  add  to  my  disciosura  file . 

(2)  I  have  new  information  to  add  to  my  disclosuro  file  which  is  reported  on  the  appropriate  DRPfs) . 

(3)  I  have  updated  information,  reported  on  the  appropriate  DRPfs),  which  was  previously  reported . 


36 


PRIVACY  ACT  NOTICE 

Tha  AppKcam’s  SSN  is  raquastsd  to  diffarantiata  among  applicants  with  ths  sama  nama.  Providing  tha  AppHeant's  SSN  is  voluntary.  Howavar,  falura  ta  pravlda  Iw 
AppKcwit'a  SSN  may  raauR  in  confusion  regarding  who  ths  AppKcam  is  and  may  delay  or  pravam  procaarKrtg  of  this  appieetion  for  ragistration.  The  Irrfsrinatlon  you 
pravlda  wH  be  for  the  use  of  tha  appropriate  Fadarai  banking  agarrcy  arxi  for  other  State  and  Fsdsral  aganciaa  and  SROa.  Makrtananea  of  tha  krformatlon  ia  authortoad 
by  sections  8,  9  and  31  of  tha  Fadarai  Deposit  Insurancs  Act  112  U.S.C.  1818, 1819  and  1831). 


Tha  appNcam  arrd  approoriata  aignatory  maa  DOES  NOT  have  to  ba  complatad  UNLESS 
this  page  ia  being  subntittad  as  an  amarximant. 


Data  IMIWDD/YYYYI 


Signature  of  apphcam 


Prim  or  type  nama  of  applicartt 


Sigrratura  of  appropriata  ttgtMori 


Prim  or  type  name  of  eaprqprfira  sfpnafory 


Data  (MM/DD/YYYY) 


0 
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THE  SPONSORING  BANK  MUST  COMPLETE  THE  FOLLOWING: 

To  the  best  of  my  knowledge  and  belief,  the  applicant  is  currently  bonded  where  required,  and,  at  the  time  of  approval,  wiH  be 
familiar  with  the  statutes,  rulM,  regulations,  p^icies  and  supervisory  guidance,  and  by-laws  of  the  appropriate  Federal  banking 
agency  with  which  this  application  is  being  filed,  and  the  rules  governing  bank  securities  representatives,  and  wW  be  fidly  qualified 
for  the  position  for  which  appDcation  is  being  made  herein.  I  agree  that  I  will  rwt  permit  the  applicant  to  act  as  a  bank  securities 
representative  without  first  receiving  the  approval  of  the  appropriate  Federal  banidng  agency. 

This  Sponsoring  Bank  has  communicated  with  all  of  the  applicant's  previous  employers  for  the  past  three  years  and  has 
documentation  on  file  with  the  names  of  the  persons  contacted  and  the  date  of  contact.  In  addition,  I  have  taken  appropriate  steps 
to  verify  the  accuracy  and  completerwss  of  the  information  contained  in  and  with  this  application. 

I  have  provided  the  applicant  an  opportunity  to  review  the  information  contairMd  herein  and  the  applicant  has  approved  this 
information  and  sign^  the  Form  U-4B. 


Tht  appropriata  signatory  araa^muat  ba  comphtad  on  all  initial  or  amandmant  filings. 


Data  (MM/DD/YYYY)  Signatura  of  apptoprioto  ugnatory 


Print  or  typo  nama  of  oppmprioto  tignototy 


6 
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Untform  AppNcatidn  for  Bank  Sacuritias  Rapeasantativa  Ragistration  or  Transfer 

Form  u-48 

(Form  U-4B)— contkiuad 

Pago  8  of  IS 

CRIMINAL  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  Ditclosurs  ReportinQ  Psgs  (DRP  U-46)  It  anLJ  INITIAL  OR  |_|  AMENDED  rttponta  uMd  to  report  details  for  affirmative  responses  to 

Rama  22 and  22.B  on  Page  3  of  tlw  Form  U-48. 

CliKk  Q  you  aro  roopondbtg'to: 

22.A.  pi  Havoyouovar: 

□  .(a)  bM  oonvietad  of  or  plod  gutty  or  nolo  contandara  (no  eontaaU  in  a  domaadc.  foroign,  or  mMtary  court  to  any  fthnyl 
Q  (b)  boon  chargod  with  any  Hkmyl 

(2)  lauwl  upon  acthddaB  that  occurtod  whta  you  axarolaad  cowirof  ovar  It.  haa  an  organiiatlon  awor.  « 

B(a)  boon  oonvietad  of  or  plod  gutty  or  nolo  contandara  (no  contact)  In  a  domordc  or  foreign  court  to  any  fahnyl 
(b)  boon  etmgtd  with  any  lahuyt 
22.  B.  (1)  Hava  you  avoR 

Q  (a)  boon  oomdetod  of  or  plod  gutty  or  nolo  oontandoro  (no  contact)  in  a  domaatic.  foroign  or  mthary  court  to  a  mhdaimmmof 
Im/oMag:  Invoatnwnu  or  an  iavnalinawf  whiod  buHnoaa  or  any  fraud,  faiao  atatamanta  or  oniiaalona.  wrongful  taUng  of 
property,  bribery,  pailury.  forgery.  countarfaMng.  axtortlon,  or  a  oonopiracy  to  commit  any  of  thaaa  offanaaa? 

(71  ()>)  boon  chargod  a  mfarinnaBaor  apacHlad  In  22.>.(1)(a)? 

(2)  Baaed  upon  activltlaa  that  eecunod  whta  you  oxardaad  comtre/  over  k.  haa  an  orgaidzatlon  over: 

Q  (a)  baan  coiwietod  of  or  plod  gutty  or  nolo  contamlato  (no  contaot)  bi  a  domaatic  or  foroign  court  to  a  mfodamaanor  apacMad 
in  22.B.(1)(a)7 

Q  (b)  boon  charged  with  a  mManmaaor  apacHlad  in  22.B.(1)(a)7 


Use  tlw  DRP  to  report  at  chargoa  ariaing  but  of  the  aama  avant.  One  event  may  raauh  in  rnpro  than  one  affkmativa  anawor  to  the  above  itama. 
MuMpio  counta  of  the  aama  charge  ariaing  out  of  the  aama  ovant(a)  ahouW  be  reported  on  the  aama  ORP.  Urvelatod  criminal  actiorta,  bKluding 
aoparato  caaoa  ariaing  put  of  t)w  aama  avant,  muat  bo  roportad  on  aaparata  DRPa. 

Apptcabla  court  document  (i.a..  criminal  complaint.  bifOmwtion  or  hutetmant  aa  wot  aa  Judgment  of  conviction  or  aantanclng  doeumanta)  muat  ba 
provldad  to  the  CRD  M  not  pravloualy  aubmittad. 


Appleant's  Name  (last  first  middia  (spaeify  if  nona),  (Jr.,  Sr..  atc.H 

Applcant's  CRO  No.  ^  Social  Sacurity  No. 

Sponsoring  Bank  CRD  No. 

1.  If  ehargo(B)  warn  brought  agabwt  an  organization  over  which  you  axorciaatd)  control: 


OfQWiisstion  ftonw  lnvwtnMnt*A8l8ifld  Your  I 

□  yoo  Dno 


,  TMa.  or  halatonahip 


2.  Formal  chargo(a)  wore  brought  in: 


Court  Mmm  o7/MandMaiMry,  SMfo  or  / 


>  Courtl  Location  of  Court  (Oty  or  CouMy  ond  Smo  or  Country) 


3.  Charge  Detail  Diadoaura:  (ContitHw  on  additionai  Criminai  Oiadoauro  Raportbig  Pago  U-4B  if  more  than  throe  chargaa  ariaa  out  of  the  aama  avant.) 


rsan-RM.  Number  ChargoTypo  PiM  tnn.u  Product  Typo 

rvunMi  n—rrinrfcM  Chargo  Data  ^  (etiaefc ona oniyi  Mbdb.MMaunw  Charga ia Currantty  AppaalDaaa 

rvitnm  PMinO/VYW)  -  .  ~  - T -  «»«T.  (e»«aek ona oiVy)  CMMDOnrrV)  a-" 

counts  Mliaimiawnrl  fUany  arej 


IF  FINAL,  ON  APPEAL.  OR  PRE-TRIAL  MTERVamON,  COMPLETE  ITEMS  4  AND  B.  FOR  EACH  CHARGE  THAT  18  POIONllQ,  COMPLETE  ONLY  ITEM 
4.  Disposition  Ootail  Diaciosura:  (ContitHM  on  aitothor  Crimiital  Oisclosura  Reporting  Pago  U-4B  if  more  t)wn  throe  chargoa.) 


Dispoaltion  Typo: 

- - 

unpotfuoiT 

(COfWiOlBdt  AOQMirildt  OlMliMBdf 

Data 

na-Ttal  MevanSan,  sle.> 

atnuoorrrm 

Duration 

ar  ismmca.  suepsnsion. 
piobaion,  ale.1 

StartData  | 

|M*M)0/VVYV1 

Psnalty/Fins 

Amount 

OrmpHoabiBl 

Oottl^aid 

(MMMwnnryv) 

S.  Provide  a  brief  summary  of  circumstartces  leading  to  the  charge(s)  aa  wat  as  the  disposition.  Include  the  relevant  dates  whan  the  conduct  wltich 
was  subject  of  the  c)targe(s)  occurred.  (Use  reverse  side  of  this  sheet  for  additionai  comments  if  necessary.) 


Data  gyiM/OO/YYYY) 


SiQMture  of  8ppltoont 


68874 


Federal  Register  /  Vol.<£l,  No.  251  /  Monday^. December  30,-1996  /  Notice 


UnHbrm  Appieation  for  Bank  SacurMas  Rapraaantativa  Registration  or  Transfer  FonntMs 

(Form  U-4B)-continuad 

REGULATORY  REPORTING  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  OitckMura  Raportine  Paga  (ORP  U-4BI  ia  anCD  INITIAL  (W  ED  AMENDED  raaponaa  uaad  to  raport  details  for  affirmativa  responses  to 
Smw  22.C.  22J>,  22.C  22.P  mtd  22.0(1)  on  Page  3  of  tlw  Form  U-4B. 


Cliscfc  O  homW  you  are  laapendkig  to: 

22.  C.  Has  tlM  U4L  gscuHHaa  and  Exchanga  Commlaaion  or  tha  Commodky  Futuroe  Tradhig  Commission  aver: 

^  (1|  you  lo  Imv#  fiisd§  ft  lilM  litstMMnt  Of  ofnlMlQn? 

.  <2)  rfyou  to  hftvo  boon  in  •  violfttlon  of  it»  rogulfttfonft  of  ototut— 7 

IJ  (3)  Mufti^voutohftwbftft nftcftuftft  olftniiftftttwftf  wHifoU  buftinw  houingltftftuthotfaftttootodobuftinoti.doniftds  ouftpondods 
fOVOlwda  Of  lOftIfICiftd? 

S(^  •ntftfod  on  oraiiir  OQftlnftt  you  In  oonnootlon  wfth  AMOftfHMnfyftlrtfttf  ootlvfty? 

(61  Impooftd  ft  oMI  inonoy  ponilty  on  you  of  ofdofod  you  to  oftofto  ond  dooiit  fiotn  ony  ftctluity? 

Ds  Hftft  ony  Fodwol  bonUnQ  OQiocy  of  othof  Fodofsl  fOQMliiofy  ftoonoy  oc  ony  fttftto  lo^ulfttofy  ftooncy  or  foni^n  Aiftocte(  lOi^iUiCOfy 


(t|  dBontf  you  to  Imvo  raodo  o  Moo  ototomont  of  ondooion  of  boon  dWionooc  unfob  of  unoddcol? 

(2)  fouftb  you  to  tiovo  boon  dioofood  In  ft  uMfttlon  of  Jovoofmoftf-fftlifiod  fOQulfttlono(ol  Of  otfttutft(o)7 

(31  foowdyou  to  Novo  boon  o  oouoo  of  on  dttuolftiftiifouMftdbuolnooo  houbiQ  Ito  outbortifttion  to  do  buoinooo  donlod#  outpondod* 


B(^  ofitftfod  on  ofdof  oQftlnot  you  In  connocdon  wNb  fouoofoionf'fulifftd  oollvlty? 

(6|  doniodL  ouopondoda  Of  lovokod  youf  ro0totffttion  of  Iconoo  Of  othofwlooa  by  ofdbfp  pfooontod  you  from  oitoclotlno  with  on 
iouooOiionf^MiOod  buoinooo  Of  rootrlctod  you  ftcthrfdoo? 

Es  Hfto  ony  oftd^fOpuMofy  orponbodbii  Of  commodWoo  oxchonQO  ouon 


B(1|  found  you  to  hftvo  mftdo  ft  foloo  ototomont  Of  ondooion? 
(2)  found  you  to  hov  boon  invofood  in  o  vkdotlon  of  Ito  fufo 


LJ  (2)  foundyou  to  hftuo  booniooofoodin  ft  violfttionof  bo  fuloo  (otfaor  thon  ft  vioifttiondoolonotftd  ftOft  ^ndhof  wdo  M<flfodbn*'undof 
ft  pMi  opprovod  by  tho  U>8.  Socuritioo  ond  Exchonpo  Comndooion)? 

Q  (31  dauadyoMto  tiava  bean  tha  cause  of  an  Aiuastsiaafyaleiad  busing  having  Its  authorisation  to.  do  businass  denied,  suspandad, 
rovokftd  Of  motrictod? 

U  (41  dhclpUnod  you  by  OKpoWnj  or  ouopondbig  you  from  momborohips  burring  or  ouopondfcig  your  ftsoodatlon  with  Ho  momboro,  or 


F.  Q  Has  your  aulti^aaon  to  act  as  an  attorney,  accountant  or  fodaral  contractor  aver  bean  rovoksd  or^foapandad? 

Q.  fjkwa  you  boon  neHSad.  In  uniting,  that  you  aia  now  the  sub|sct  of  any: 

D  <1»  rogulaaory  compWnt  or  procaadbig  that  cotdd  result  in  a  *yaa*  answer  to  any  part  of  22.C.  D.  or  E7  (U  th)$  has  nor  ysT 

macSad  a  nanaSip  tcOott.  cotnp)9t0  Cha  jBusstkwdbn  Ditciotun  Asportiag  AapOi/ 


One  event  may  roeuR  in  mora  than  orta  affirmativa  answer  within  each  of  tho  above  hams.  Use  only  one  DRP  to  raport  details  related  to  tha  same 
aver.;.  If  an  event  gives  riao  to  actiorts  by  mors  than  one  rogulator.  provide  dataiis  to  each  action  on  a  separate  ORP. 


Apaaesnfs  Nams  Past.  fbst.  middto  (spocHy  If  nans),  Ur..  Sr.,  alc.ll 


Appa*U..C«.N0.  .Soc-SacwhyNo. 


1 .  Ragulalory  Action  Mdalad  by  ftsaw  Sia  lasulsror,  taralgn  SnmW  raguMoty  auSieiitv,  sno  or 


Sponaoring  Bank  CRD  No. 


2.  Ragulatoty  Actkm  Typa  3.  Oats  Initiatad  iMIinoPffvyYl 


4.  Oockat/Caaa  Numfaar 


6.  Cmpioyirrg  Rrm  whansvants  oocurrad 


6.  Product  Typats) 


7.  Dsactfca  tha  sPagsBons  ralatad  to  this  ragulatoty  action  tuoo  tairoiw  oMa  a»  aw  shoot  tor  aSdWonal  ceoanotao  if  » 


8.  If  on  sppssi,  isgulatotY  action  sppaslad  to  isec,  sno.  u.S.  Court  ol  1 10.  If  on  appeal,  data  fPad  awuDO/VYyy) 


r  FMIALORDN 

rTTTTTl 

^COIWPLETE  AU  ITEMS  SajOW.  FOR  PBIDINQ  ACTIONS.  COMPLETE  ITBW  19  ONLY. 

1 1.  How  was  tha  matlar  raaolvad?  ISscSsd.  Conaant  0104 


or  Barred: 


12.  naaoludon  Data  nnnDO/yyyy)  I  13.  Sanctlena  ISuopondod.  Comuiad.  Stod.  WoquoUloailen,  o>e.> 


la  suaponaiotWIniunetion/bar  of  a  Suspanalon/Injunciion  Bar 
(btsd  duration?  QYaa  nNo  Start  Data  aMcoo/yvYV) 

Pf  Na.  pnnWt  dotals  bi  Ham  1 « 

Su8p8R8ion/lniunctk)n 
Bar  Oursdon 

Suspanaion/lniuiKtion/Bar  capacity  affected  (Gonsrai  SooutWoo  Principal.  FhunoW, 
a  oparadons  Priniopal.  Me.) 

1 _ 1 _  1  1 

raguaPflcation/tatralnlng  dma  rdstad?  ■  If  yaa,  length  of  tkiw  given  to  raqualify/rstrain: 
Yea  Ono  |arNa.aro«wsas(aiokiitHR  im 


naatltution 

$ 


Data  Paid 


of  tha  nmnatarY  llama  discioaed  in  1 6: 


sation:  (RP  In  amount  and  MM/DD/YYYY  in  appropriate  box) 


DatoPaid  Other  iDataPaid 


liCZSi  H  C9E1K! 


,  fa  in  amount  and  MM/DD/YYYY  in  appropriata  box) 


Other  ~  .DattPaid 


18.  Was  payment  of  al  or  any  part  of  a  monetary  award,  penalty  or  fina  waived?  LJYes  Qno  M  yaa.  provido  details  of  Waiver  in  Is  below. 

19.  Provida  summary  of  dstais  ralatad  to  tha  action  status  andfor)  disposition  and  includs  raiavant  terms,  conditions  and  dates.  (Use  ravarsa  sida 
of  this  sheet  for  additional  comments  if  necessary.) 


Data  gyNWOO/YYYy) 


Signature  of  appPeant 


♦ 
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Unifonn  Application  for  Bank  Socuritias  Raprasontativa  Ragistration  or  Transfer 

(Form  U-4B)-continuad  n®.  ioq»  u 


CIVIL  JUDICIAL  ACTION  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 


Thi*  Disdosura  Rsporting  Pag®  (DRP  U-4B)  ia  an  QiNITtAL  OR  □  AMENDED  raaponsa  uaad  to  report  dotato  for  affirmativa  reaportaaa  to 
Aaai  22.M  on  Page  4  of  tha  Form  U-4B. 


V  FWAL  OR  ON  APPEAL.  COMPLETE  AU  ITEM&  BELOW.  FOR  PENDINQ  ACTIONS.  COMPLETE  ITEM  19  ONLY. 


21 .  Provida  a  brief  aummary  of  circumatancaa  rotated  to  the  action(a).  allegation(a).  diapoaition(a)  and/or  fitHlittg(a)  diadoeod  above.  (Uae  reverae 
aide  of  thia  aheat  for  additional  coriMnenta  if  neceaaary.)  _ 


14.  How  waa  the  matter  raadved?  ISattlad.  Conaaie.  Judgmtm  Rindwad,  ate.) 


IS.  Haaolution  Date  wewDO/YYYY)  1 18.  Sanctiooa  ISuwanaaa.  Cm— ed,  ate.) 


17.  If  SuaperKled,  Enjoined  or  Barred: 


la  auapanaion/injunctkMVbar  of  a 
fixed  duration?  □Yea  nNo 
W  No,  pcoalda  dataia  In  Ham  2W 

Suapaiwion/lniunction  Bar 
Start  Data  (MM/DorwyYt 

Suapanaion/ldunction 

Bar  Duration 

Suapanaion/lniunctian/Bar  oapacitv  affactad  IQananI  SacuiWIaa  Wntlaal.  RnaneW. 

A  OpBrationi  PrinicpBla  bIb.) 

1 8.  If  raqualification  by  exam  la/waa  a  cortdition  of  the  dlapoaition; 

la  raouafification  tima-ralatad? 

□Yea  Dno 

If  yaa,  length  of  time  given  to  raquafify  Pf  No.  pravUa 
daHli  In  Ham  211 

Typa  of  axam  raquirad  for  raqualification 

IiQSffinsSHMI 

19.  If  dlapoaition  reaulted  in  a  firte.  pertalty,  reatitution,  diagoroernem  or  monetary  compertaation;  (FW  In  amount  and  MM/DO/YYYY  In  appropriate  box) 


Panaitv/Fina 

1  Data  Paid 

Reatitution 

Data  Paid 

1  Data  Paid 

Other 

« 

Data  Paid 

Yaa 


Panalty/Fina 

Data  Paid 

Reatitution 

Data'Paid 

Diagorgamant 

Data  Paid 

Other 

Date  Paid 

1 

$ 

_ 1 

S 

Data  IMM/DO/YYYY) 


Signature  of  appScant 
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Uniform  Appication  for  Bank  SecurMas  Reprewntative  Registration  or  Transfer  FormtMS 

(Form  U-4B)-continued  p«#.iioii5 

CUSTOMER  COMPLAINT  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  OiackMura  Reporting  Pago  (ORP  IMS)  is  anOlNITIAL  OtI O  AMENDED  response  used  to  report  detaUs  for  affirmativo  responses  to 
Sam  22J  on  Page  4  of  the  Form  U-4B. 


Chock  Q  Itamfs)  you  am  respondkig  to: 

22.  L  Have  you  ever  been  the  aubioet  of  an  SinuePiiawf  ledsferf.  oonoumor  biMatod  complaint  or  proCaadbig  dial: 

0(11  sSsgad  cempanaasory  dewagsi  of  410,000  or  moro.  fraud,  or  wrongful  taking  of  propiwty7 

(2)  waa  aottlod  or  daddod  agabwt  you  for  48,000  or  more,  or  found  fraud  or  the  wrongful  tddng  of  property? 


One  ovant  may  result  m  more  than  one  affirmativa  arwwar  to  the  above  itams;  use  only  one  DRP  to  report  aal  the  details  related  to  orw  customer 
complaint.  Uaa  a  separate  DRP  for  each  customer  complaint. 


Aopfcam's  Nemo  Oast  fbet  middto  Ispscify  K  none),  (Jr.,  Sr.,  ate.H 


AppScanfa  CRD  Wo. 

SocW  Sacufily  No. 

Sportsorina  BankCRO  No. 

CuMmar  Nam«M 

• 

2.  Cuatomar's  Stataia)  of  Raaidanea  I2<aaar  AObmiuM 

3«  Cfiiployin0  Rnri  of  SpoosocinQ  BMk  wtMO  vwits  pMoQ  riM  to  tho  cowpliim  occufrod 

4.  Oats  complaint  was  raosivad  omVDiVYVVV)  - 

6.  AOmaOonItl 


8.  a  biisf  aummary  of  avsnis  ralatad  to  ths  aSagitlonla)  indudine  datss  wfian  activitiM  laadino  to  tha  aSagationlal  occurrsd 


7.  Product  Typaisi 

8.  ASogad  Comparwatory  Oamago  Amount 

4 

9.  Is  oooiplRint  cuiTontty 
□  Vas  Uno 

1  If  No.  how  waa  complaint  raadvad  eto  Aciian,  WShdrawn.  Outitd,  Satdad. 

1  ArMaalad,  IMgalad.  CFTC  RaparaSan,  alej 

If  No  Action,  OonM,  or  Withdrawn,  gnra  data 
awwDorvvvY) 

P  STATUS  IS  SETTLED,  ANSWER  10  AND  13;  W  ARBITRATED  OR  CFTC  REEPARATION.  ANSWER  11  AND  13;  V  LITIGATED,  ANSWBt  12  AND  13. 
10.  If  SETTLED  by  you.  or  on  your  behalf,  without  Arbitration,  Litigation  or  Reparation: 


SatdanMnt  Data  aavMXWYW) 


1 1 .  If  ARBITRATED  or  CFTC  REPARATION: 


SoMaanant  Amount 


Your  Contribution 

4 


AiWtradon/llsparation  CWm  waa  flsd  wfth  WASO.  AAA.  NYSE.  CROC.  CFTC.  atcj 

Data  You  Rseaivsd  Satvica  aMMXWYYYV) 

CaaafPochat  Numbar 

la  Aibhration/Rapaiation  currandy  panrSng?  r— i 

□Yea 

o 

z 

□ 

If  Status  if  FMAL: 

DisposMofi  (SBttfBd#  OiMilBMd*  Awwd*  IMOidwiMia  M64 

Oats  of  Oiapoaition  SAMrDO/YyvY) 

If  disposition  resultad  in  morwtary  compensation: 
Award  Amount  I  Satdamant  Amount 


1 2.  H  CIVIL  LITIGATION: 


I  Raparation  Amount 


Your  Contribution 


Data  Paid  iMMmorvYVY) 


Court  diat  caaa  was  flsd  In  Piaim  of  Fadaral,  Siaia  or  Foiaian  Court! 

Location  of  Court  tClty  or  County  and  Stata  or  Country) 

DockatAeas  Numbar 

N  QvtLWeaiiatKunantly  pandkig?  — ,  — 

UYss  I  iNo 

Data  You  Rocaivad  Sarvica  SAMno/vvYV) 

If  Status  if  FINAU 


If  deposition  raaulted  in  monetary  compensation: 


Is  acSon  currsntiy  on  appaai?  —  __ 

UYas  UNO 


Data  of  Ditpoiition  sawDO/VYYY) 


I  Satdomam  Amount 


Your  Comrifaution 


Data  Paid  IMM/DO/VYYY) 


K  on  appaal,  data  fHsd  omuoavrYY) 


13.  Provida  details  as  to  any  other  fimits  or  conditkms  to  disposition.  (Use  reverse  side  of  tis  sheet  for  additional  comments  if  necessary.) 


Data  MMVDOTYYYY) 


Sigttstura  of  appScam 


INVESTIGATION  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

Thi%  Diaciosure  Reporting  Page  (DRP  U-46)  ia  an[ZJ  INITIAL  Off  CD  AMENDED  reaponaa  used  to  repoit  dataila  for  affirmativa  raaponaaa  to 
Aam  22.0  on  Page  3  of  the  Form  U'4B. 

22.  Q.  (2)  Hava  you  bean  notMad,  In  writing,  that  you  are  now  the  auhjact  of  any  hvmttlgatlon  that  could  raault  in  a  *yoa*  anawar  to 
any  part  of  22.  A,  B.  C.  O  or  E7 


Compiata  thia  DRP  only  if  you  are  anawarlng  *yw*  to  Item  22.6.12).  If  you  anawarad  'yea*  to  Item  22.6.11),  completa  tfw  Regulatory  Action  DRP. 
If  you  have  bean  notifM  that  the  ktvntigathn  haa  bean  condudad  without  formal  action,  completa  itema  1 ,  2,  3  and  4  of  thia  DRP  to  update. 

Ono  event  may  raault  in  mora  than  oiw  invastigation.  If  nnora  than  one  authority  ia  invactigating  you.  uaa  a  aaparata  DRP  to  provida  dataila. 


AppOeant'a  Name  (laat,  firat.  mUdN  (spacify  H  nocial,  Ur.,  Sr.,  alc.)l 

AppHcara'a  CflO  No. 

Social  Sacurily  No. 

Sponaoring  Bank  CRO  No. 

Data  IMWDO/VYYVI 


Sjgnatura  of  ippfcant 
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UnNonn  Application  for  Bank  SacutMat  Rapfosantatlva  Ragittration  or  Transfer 
(Form  U-4B)— continued 


FannU<«B 
Pag*  13  of  15 


TERMINATION  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

Thiapigcloaura  Raporting  Page  (DRP  U-4B)  te  anQlNITIAL  OH  Q  AMENDED  rasponaa  used  to  report  details  for  affirmative  responses  to 
Hmm  2ZJ  on  Page  4  of  the  Form  IMS. 


Ctisak  Q  Harefsl  yeu  ate  reapsndhig  te: 

22.  J.  Have  you  ever  vofcaitarfiy  ma(piad,  base  dhckargafi  sr  permitted  to  ntign  after  afisgationa  were  made  that  accused  you  of; 
□  111  violating  SiteafMianr  lehfadatatmsa.  lapdsSlons.  ndas.  or  Industry  standards  of  conduct? 

Lj  (2|  fraud  or  tlia  wrongful  taking  af  preparty? 

U  (31  falura  to  auparviaa  In  oonnaetion  wHk  kiiesswaaf  rekitad  statutes,  regulations,  rules  or  induatry  standards  of  conduct? 


One  avant  may  result  in  more  than  one  affirmative  answer  to  the  above  Items.  Use  only  one  DRP  to  report  datals  rslatad  to  the  safiM  termination. 
Use  a  separata  DRP  for  each  termination  reported. 


Dal*  puaoorvYwi 


SiQnstufv  of  flppicont 
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Untform  Application  for  Bank  Securities  Representative  Registration  or  Transfer 

(Form  U-4B)-contimied  puj.  u  is 

FINANCIAL  DISCLOSURE  REPORTING  PAGE  1 

GENERAL  INSTRUCTIONS 

This  Oisdosurs  Reporting  Page  (DRP  U*4B)  is  an[I3  INITIAL  OH  EH  AMENDED  response  used  to  report  detafls  for  affirmative  responses  to 
Htnu  22.K.(1h  22.K.(2t.  and  22.K.(3)  on  Page  4  of  the  Form  U-48. 


Check  Q  ftemfs)  you  are  responding  to: 

22. 1C  Within  the  past  10  years: 

Q  (1)  have  you  made  a  compromisa  with  credhors,  Nad  a  bankruptcy  petMcn  or  been  tho  aubjact  of  an  Involuntary  bankruptcy  pathlonT 
L  (Plsaae  fli  out  SECTION  I  below.) 

LJ  (2)  based  upon  events  that  occurred  whia  you  exerdsad  eontnd  over  it  has  an  organtaadon  mada  a  compromise  with  credhors.  fled 
a  bankruptcy  pathlan  or  bean  the  subject  of  an  InvoiutMary  bankruptcy  petition?  (Piesee  fli  out  SECTION  I  below.) 

(3)  based  upon  events  that  occurred  whia  you  exsrdssd  eontnd  over  h.  hu  a  broker  or  dealer  been  the  subject  of  an  involuntary 
bankruptcy  patMort  or  had  a  trustee  appointod,  or  had  a  dkect  payment  procedure  initiated  under  the  Securities  kwsster 
Protection  Act?  (Pleaae  m  out  SECTION  i  below.) 


if  ovents  rosuh  In  affirmative  answers  to  both  22.IC.(1)  and  22.K.(2),  details  to  each  must  be  provided  on  separate  DRPs.  You  must  complete 
Section  I  and/or  Section  II  as  weH  as  Item  18  to  complata  this  DRP. 


Appaesnt's  Name  Bast  firsL  middla  lapocify  if  nonal,  (Jr.,  Sr.,  ate.)) 

Appacanra  CRO  No. 

Social  Saeufity  No. 

Sponaoring  Bank  CRO  No. 

SECnONI 

H  wSWn  Sw  paM  10  yam  you  ha«a  mada  a  oompiomlaa  iwiSi  cradMora,  SM  a  banknsitey  poWiBn  or  boon  Sio  oubfoct  of  an  Irirobadary  bantoupicy  pollSon  an  N  wNNn  Sia  pool  10  yaart  baaad 
lean  auama  ttiot  ooourrad  wMa  yau  aaarciaad  control  over  it.  an  arsanbation  mada  a  compramiaa  with  cradbora.  Mad  a  bankruptcy  petition  or  boon  tfia  aubfact  of  an  bwoluntarv  barOniptcy  paiMan: 


1.  Action  Type  (Compeomiae.  Sankaeccy.  OaclaraSan.  aicj 


If  the  financial  action  ralatas  to  an  organization  over  which  you  exardsoid)  control: 


3.  Organlzstion  Name 


6.  Court  Plains  of  Fadaral.  Stala.  or  Forsisn  Court) 


8.  Oockst/Caae  Numbar 


1 1 .  Disposition  Typa  (Diachargad,  fWaaaad,  Diamiaaad,  aae  J 


9.  Chaptsr  Numbar  Sf  Fadaral  Sankrupiey  Fans) 


2.  Action  Oats  paWDOfWW) 


8.  Your  Position.  TMo,  RaMonsNp  Sf  appdcabial 


7.  Location  of  Court  ICHy  ar  County  and  Staaa  ar  Country) 


to.  Is  action  cunantiy  pandbig?  _ 


□  Ves  Dno 


12.  Oiapoaition  Data  iMMDOfVYVV) 


13.  Prbvids  brisf  summary  of  ayanta  laading  to  action.  If  not  dlimiaaad  or  doaad.  explain  (Uas  ravaisa  tUa  of  tbls  abast  for  addManal  cammanta  X  aacaaaary.) 


SECnONN 

M  wSbbi  Sis  past  10  yaara  baaad  upon  svsnta  that  occurrsd  yrhbs  yau  aaarelaad  osntrol  owar  It.  a  broker  or  doalar  has  bean  the  aubjact  of  an  biwaliBilary  bankruptcy  patWan.  ar  had  a  tnistas 


1.  Action  Typa  ICampramlaa,  aankniptry,  Doclaratlan,  atcj 

2.  Action  Data  pmUDO/VYW) 

3.  Oiganization  Name 

4.  Your  Position,  TMs,  Ralationaliip  pt  ippIcaMU 

6.  Court  Ptams  of  FOdaraL  Stala.  ar  Foralgn  Court) 

6.  Location  of  Court  ICIly  ar  County  and  Stats  ar  Cauntry) 

7.  Doeket/Casa  Numbar 

6.  Chaptsr  Numbar  (if  Fadaral  Banlauptey  FUnel 

9.  la  action  cunantiy  ponding? 

□  yss  UNO 

to.  Oiapoaition  Typo  IDiachaisad.  Ralaiaad.  Diamiaaad.  slej 

1 1.  Oiapoaition  Data  iMMXxyyvvv) 

12.  PravUs  brief  summary  of  svsnta  laading  to  action.  If  not  diamiaaad  or  doaad,  explain  lUas  rsvaras  aids  of  ihia  ahaai  far  addWonal  conanama  W  nacaaaaryj 

if  a  SIPA  trustee  was  appointed,  complete  Items  13. 16,  and  17.  If  a  direct  payment  procedure  wes  begun,  complete  hems  13, 14,  and  IS 


13.  Currandy  Open?  _ 

□  yss  UNo 

14.  The  srnoum  paid  of  agreed  to  be  paid  by  you 
$ 

16.  Data  Initiatad  or  FHad  immxxmwyv) 

16.  Tiustaa  Name 

17.  Tnistaa  Appokitmam  Data  paMDO/VYW) 

18.  Please  provide  details  as  to  any  status  disposition,  bicludo  details  as  to  creditors,  terms,  conditions,  amounts  due  and  sattlamant  schadula  (if 
applicable).  (Use  reverse  side  of  this  sheet  for  additional  comments  if  necessary.) 


Data  aawoivvYYV) 


Signature  of  ippaesm 
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Untform  Appication  for  Bank  SacurMea  Repreaantativa  Registration  or  Transfer 
(Form  U-4Bi— continued 


FormtMS 
PagalBef  16 


FINANCIAL  DISCLOSURE  REPORTING  PAGE  2 

GENERAL  INSTRUCTIONS 

This  OisckMurs  Rsporting  Pags  (DRP  IMft  is  snQiNITIAL  OsQ  AMENDED  response  used  to  report  details  for  affirmative  responses  to 
AMms  22 J.  and  22  Jt  on  Page  4  of  the  Form  U-48. 


O  Iteinfs)  you  ate  lespondlne  to: 

L.  Has  a  hondhig  oompawy  ever  denied,  peM  out  on.  or  revoked  a  bend  for  you?  (Please  f  out  SECTION  I  bslew.l 

M.  Do  you  have  any  unaa^Wad  Judgmanta  on  loiw  against  you?  (PIssii  fii  out  SECTION  S  below.) 


Ilf  multipis.  urvalated  events  result  in  the  sams  affirmative  answer,  details  must  bs  provided  on  separate  DRPs. 


Apple  uw*s  Name  last  first  middN  topscify  if  norwi.  Ur.,  Sr.,  steJI 


Applesnt's  CRO  No. 


SocM  SaoutHy  No. 


Sponsorliw  Bank  Clio  No. 


SECnONI 

K  ■  kaUhie  CMUpany  nor  SuM.  sUd  aut  on. « iawokad  •  honS  for  you: 


1.  Fkm  Namo  (PoSoyfioldar) 

2a  Compmy  Ntin# 

3.  Disposition  Typo  Panlad.  Itauahad.  foyouti 

4.  DispoaMon  Oats  (MM/DWWYV) 

6.  If  dUpoaitlon  resulted  In  Payout: 


Psyom  Amount 


S.  Summofizo  detals  of  cvcumstencos  losdinQ  to  the  nscsoolcy  of  tlis  I 


Oats  Paid  PSM/DIMVYWI 


I  company  aciiott. 


SECTION  I 

a  yoa  hoop  on  unooiliaod  judgminl  or  fcn:  fOioolooo  dotoio  for  only  ono  jjdewoia 
ado  ooaSon  to  vopon  Se  outoomo. 


1.  JudpmanMJan  Ainoum 


3.  Judgmant/Uan  Typo  (Tax,  CM.  Oafauk.  llquliloeid  Oamagaa.  aiej 


B.  Is  JudgmantAJan  Ouratandkig?  If  No,  provMa  status  data 
□  Yss  Dno  amuoorrrm 


B.  Court  Ptama  of  Fadoral.  Sum  or  Faraisn  Court) 


9.  nevMs  brlaf  summary  of  ovants  loading  to  tha  action  and  any  | 
additional  commants  if  nocaoaary.) 


or  Ian  par  OHP  J  Whan  you  oaliofy  or  oWomUo  dUpoao  of  Sda  (udemam  or  Ion,  amand  S«  Form  U-4S  Faga  4  a 


2.  Judgmant  or  Uan  HoWar 


4.  Oats  Had  MMOOrvvw) 


If  No,  how  waa  manor  rosolvod?  (Walaatad,  OWiargad.  nameaad.  SaiMlad) 


idon  of  Court  (Oty  or  County  and  Staw  or  Countryf  B.  Dockst/Caso  Numbar 


tom  achadula  datails  including  currant  status  (if  appfcafalo)  lUss  rsvarso  aida  of  this  shoot  for 


Oats  gdMDoryyvY) 


Signatwa  of  appficant 
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1 

FormU-5B 
Pan*  lot  7 

FORM  U-5B 

UNIFORM  TERMINATION  NOTICE 

FOR  BANK  SECURITIES  REPRESENTATIVE 

REGISTRATION 


Pubfic  reporting  burden  for  this  information  collection  is 
estimated  to  vary  from  X.X  to  X,XXX  hours  per  response,  with 
an  average  of  XX.XX  hours  per  response,  including  time  to 
gather  arxl  maintain  data  in  the  required  form  artd  to  review 
instructions  and  complete  the  information  collection. 
Comments  regarding  this  burden  estimated  or  any  other  aspect 
of  this  information  collection,  irK:luding  suggestions  for 
reducing  the  burden,  amy  be  sent  to: 

Secretary 

Board  of  Governors  of  the  Federal  Reserve  System 
20th  and  C  Streets,  NW 
Washington,  DC  20551 

and 

Office  of  Management  and  Budget 
'  Paperwork  Reduction  Project  (7100-0XXX) 

Washington,  DC  20503. 


GENERAL  INSTRUCTIONS 

The  Form  U-5B  is  the  Uniform  Termination  Notice  for  Bank 
Securities  Representative  Registration.  The  form  is  similar,  but 
not  identicai,  to  the  Form  U-5  used  by  broker-dealers, 
investment  advisers,  and  issuers  of  securities  to  terminatre 
registration  of  an  individual  in  the  various  self-regulatory 
organizations  and  jurisdictions.  These  instructions  apply  to 
filing  Form  U-5B  with  the  Federal  Banking  Agerviies. 

Items  1  —  18  must  be  answered  and  all  fields  requiring  a 
response  must  be  completed  before  the  filing  is  accepted. 
Enter  'none'  or  'N/A'  (not  applicable)  where  appropriate. 

Use  the  Disclosure  Reporting  Page(s)  (DRPs  U-5B)  to  provide 
details  to  'yes'  answers  to  items  14—18.  Although 


documents  are  not  required  with  the  DRP  (U-5B),  you  may 
wish  to  include  them  as  the  appropriate  Federal  banking 
agency  may  request  them  as  part  of  the  review  process. 

Former  Bank  Securities  Representatives  are  under  the 
continuing  jurisdiction  of  the  Federal  banking  regulators  and 
mya  hve  to  provide  information  about  their  activities  while 
associated  with  the  Sponsoring*  bank.  Individuals  are  required 
to  forward  any  residential  address  changes-item  8-for  two 
years  following  termination  or  last  Form  U-5B  filing. 

Sponsoring  Banks  have  a  continuing  obligation  to  amend  and 
update  items  14—18  until  final  disposition,  reportable  matters 
that  occur  and  become  known  after  initial  submission  of  this 
form.  A  paper  copy,  with  an  original  manual  signature,  of  the 
Form  U-5B  and  amendments  to  Disclosure  Reporting  Page 
(DRPs  U-5B)  may  be  required  to  be  retained  by  the  filing 
Sponsoring  Bank  and  may  be  required  to  be  made  available  for 
inspection  upon  regulatory  request. 

Amendments  to  items  other  than  5  and  14—18  are  probilited. 

To  amend  items  14—18,  complete  only  items  1—4  and  the 
item(s)  being  amertded.  If  additional  information  relates  to  the 
amendment,  submit  the  details  on  fully  completed  DRP(s) 
(U-5B). 

The  Federal  banking  agency's  mailing  address  for  questions 
and  correspondence  is: 

Federal  Deposit  Insurance  Corporation, 

The  Board  of  Governors  of  the  Federal  Reserve  System, 
and 

Office  of  the  Comptroller  of  the  Currency 
c/o  NASD  Central  Registration  Depository 
P.O.  Box  9401  -  ' 

Gaithersburg,  Maryland  20898-9401 
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EXPLANATION  OF  TERMS 

The  following  terms  are  italicized  throughout  this  form. 

For  purposes  of  filirig  this  Form  U-5B: 

The  term  Federal  Banking  Agency  means  the  Federal  Deposit 
Insurance  Corporation  for  state  nonmember  banks,  the  Board 
of  Governors  of  the  Federal  Reserve  System  for  state  member 
banks,  artd  the  Office  of  the  Comptroller  of  the  Currency, 
Department  of  the  Treasury  for  national  banks. 

The  term  Bank  Securities  Representative  means  an  employee 
of  a  Sponsoring  Bank  who  is,  or  was,  engaged  In  the 
solicitation  recommendation  purchase  or  sale  of  certain 
securities  to  retail  bank  customers. 

The  term  Sponsoring  Bank  means  a  state  or  nationally 
chartered  bank  which  is  using  the  bank  exemption  in  the 
Securities  Exchange  Act  of  1934,  as  amended,  to  solicit, 
recommend,  purchase  or  sell  certain  securities  through  Bank 
Securities  Representatives  to  retail  bank  customers. 

The  term  Jurisdiction  means  a  state,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or  any  subdivision  or 
regulatory  body  thereof. 

I  The  term  SeK-Regulatory  Organization  ('SRO')  means  any 

natiorial  securities  and  commodities  exchange,  any  national 
securities  association  (e.g.,  the  NASD),  or  any  registered 
clearing  agency. 

The  term  FuN  Termination  means  the  terminatin  of  registration 
with  the  appropriate  Federal  banking  agency. 

'  For  purposes  of  item  9: 

The  term  Misdemeanor,  for  jurisdictions  that  do  not 
differentiate  between  a  felony  or  misdemeanor,  is  an  offense 
punishable  by  a  sentence  of  less  than  otta  year  imprisonment 
and/or  a  fine  of  less  than  $1,000.  The  term  also  includes  a 
special  court  martial. 

The  term  Investment-Related  pertains  to  securities, 
commodities,  banking,  insurance,  or  real  estate  (including,  but 
not  limited  to,  acting  as  or  being  associated  with  a 
broker-dealer,  investment  comapny,  investment  banker,  futures 
sponsor,  bank,  or  savings  association).  Such  term  specifically 
includes  actions  taken  by  the  Federal  banking  agencies 
pursuant  to  Sections  8  and  1 9  of  the  Federal  Deposit  Insurance 
Act.  12  U.S.C.  S  1818  and  1829. 

The  term  Appropriate  Signatory  means  the  individual 
designated  by  the  Sponsoring  bank  who  is  authorized  to 
execute  Form  U-5B  on  its  behalf.  Such  individual  must  beam 
the  criteria,  if  any,  for  acting  as  the  ‘appropriate  signatory*  as 
established  by  the  appropriate  Federal  banking  agency. 
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For  purposes  of  item  1 5  and  the  corresponding  DRP  (U-5B): 

The  term  Involved  means  doing  an  act  or  aiding,  abetting, 
counseling,  commarKling,  inducing,  conspiring  with  or  failing 
reasonably  to  supervise  another  in  doing  an  act. 

The  term  DiscipHnary  Action  includes  a  formal  action  such  as  a 
denial,  revocation  or  suspension  of  a  registration,  or  a  censure, 
fine,  cease  and  desist  order,  order  of  prohibition,  temporary 
restraining  order,  injunction,  bar  or  expulsion,  but  does  not 
include  a  minor  rule  violation,  defiicency  letter,  examination 
report,  memorandum  of  understanding,  letter  of  caution, 
admonishment,  and  similar  informal  resolutions  or  matters. 

The  term  Foreign  Financial  Regulatory  Authority  includes  a 
foreign  securities  authority;  any  other  governmental  body  or 
foreign  equivalent  or  a  self-regulatory  organization  empowered 
by  a  foreign  government  to  administer  or  enforce  its  laws 
relating  to  the  regulation  of  investment  or  investment-related 
activities;  or  a  membership  organization  a  fartction  of  which  is 
to  regidate  the  participation  of  ites  members  in  the  activities 
listed  above. 

For  purposes  of  item  1 2: 

The  term  Date  Terminated  means  the  effective  date  of  the 
termiantion  of  the  registration  or,  in  the  case  where  registration 
has  rrat  yet  been  made  effective,  the  date  the  withdrawal  of 
the  application  for  registration. 

For  purposes  of  item  14  and  the  corresponding  DRP  (U-58): 

The  term  Charged  means  being  accused  of  a  crime  in  a  formal 
complaint,  information,  or  indictment,  (or  equivalent  formal 
charge). 

The  term  Felony,  for  jurisdictions  that  do  not  diffwentiate 
between  a  felony  or  misdemeanor,  is  an  offense  punishable  by 
a  sentence  of  at  least  one  year  imprisonment  and/or  a  fine  of 
at  least  $1,000.  The  term  also  includes  a  general  court  martial. 

A  Mkior  Rule  Violation  is  a  violation  of  a  self-regulatory 
organization  rule  which  has  been  designated  as  ‘minor* 
pursuant  to  a  plan  approved  by  the  U.S.  Securities  and 
Exchange  Commission.  A  rule  violation  may  be  designated  as 
‘minor*  under  a  plan  if  the  saiKtion  imposed  consists  of  a  fine 
of  $2,5(X).00  or  less,  and  if  the  sanctioned  person  does  not 
contest  the  fine.  Check  with  the  appropriate  seif-regulatory 
organization  to  determine  if  a  particular  rule  violation  has  been 
designated  as  ‘minor'  for  these  purposes. 

For  the  purposes  of  Item  16  atvl  the  corresponding  DRP 

(U-5B):  H 

The  term  Investigation  includes  grand  jury  investigations,  U.S.  I 

Securities  and  Exchange  Commission  investigations  after  the  I 

‘Weds'  notice  has  been  given,  formal  investigations  by  SROs  E 
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or  actions  or  procedures  designated  as  investigatioru  by 
jurisdictions,  but  does  not  include  subpoenas,  preliminary  or 
routine  regulatory  ir>quiries  or  requests  for  information, 
deficiency  letters,  'blue  sheet'  requests  or  other  tradirtg 
questionnaires,  or  examinatiorts. 

The  term  Proceeding  includes  a  formal  administrative  or  civil 
action  initiated  by  a  Federal  Banking  AgerKy,  governmental 
agency,  self-regulatory  organization  or  foreign  financial 
regulatory  authority,  a  felony  criminal  indictment  or  information 
(or  equivalent  formal  charge),  or  a  misdemeanor  ciiminai 
information  (or  equivalent  formal  charge),  but  does  not  include 
an  arrest  or  simRar  charge  effected  in  the  absence  of  a  formal 
criminal  indictment  or  information  (or  equivalent  formal 
charge). 

SPECIFIC  INSTRUCTIONS 

1 .  Last  Name.  The  applicant's  last  name  will  include 
punctuation(s)  when  and  where  appropriate.  An  entry  is 
required  for  processing  initial  and  amended  Form  U-5B  filings. 

First  Name.  Do  not  use  nicknames,  abbreviations,  or 
nwdifications  to  the  applicant's  first  name.  An  entry  is  required 
for  processing  initial  and  amended  Form  U-5B  fdings. 

MkkHe  Name.  If  the  applicant  does  not  have  a  middle 
name  specify  'NONE*.  Do  not  leave  this  field  blank.  Do  not 
irwHude  nicknames,  abbreviations,  or  modifications  to  the 
applicant's  middle  name.  TNs  term  is  required  for  processing 
initial  stkI  amended  Form  U-6B  filings. 

2.  Appicant's  CRD  #.  The  Applicant's  CRD  number  is 
assigned  to  the  applicant  by  the  Federal  banking  agencies 
through  the  Central  Registration  Depository  (CRD)  system.  It  is 
not  necessary  to  include  leading  zeros. 

Appficant's  SS  #.  Enter  the  applicant's  social  security 
number.  Completion  of  the  applicant's  SSN  is  voluntary. 
However,  failure  to  complete  the  applicant's  SSN  may  result  in 
confusion  regarding  who  the  applicant  is  and  may  delay  or 
prevent  the  processing  of  the  Form  U-5B. 

3.  Sponsoring  Bank  or  Issuer  NanM.  This  is  the  Sponsoring 
Bank's  complete  name  as  listed  on  Form  SB,  or  the  issuer's 
complete  name.  Do  not  abbreviate,  shorten,  or  nKxlify  the 
name.  An  entry  is  required  in  this  field  for  processing  the  initial 
and  amended  Form  U-5B  filings. 

4.  Sponsoring  Bank  CRD  #.  Sponsoring  Banks  are  assigned  a 
unique  CRD  number.  An  entry  is  required  in  this  field  for 
processing  the  initial  and  amended  Form  U-5B  filings. 

5.  Office  of  Employmenf  Address.  Not  applicable  for  Form 
U-5B  fRirrgs. 
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6.  CRD  Branch  #.  Not  applicable  for  Form  U-5B  filings. 

7.  BiRing  Code.  The  Billing  Code  is  an  atpha/numeric  value 
consisting  of  up  to  eight  characters.  It  is  the  responsibility  of 
the  Sponsoring  Bank  to  establish  and  maintain  its  own  set  of 
unique  billing  codes.  If  your  Sponsoring  Bank  doe  not  use  CRD 
billing  codes,  leave  this  held  blank.  This  is  not  a  required  field. 

8.  Street.  This  item  is  used  to  capture  the  physical  location  of 
the  applicant's  residence.  Post  office  boxes  are  not  acceptable. 
IfKiude  street  name,  building  #,  unit  #,  apartment  §,  suite  #, 
slip  #,  etc.  The  applicant  is  required  to  update  the  information 
for  two  years  after  leaving  the  industry. 

City.  This  item  is  used  to  capture  the  name  of  the  city  in 
which  the  applicant  is  currently  residing.  This  is  a  required  field 
for  all  address  history. 

State/Country.  This  item  identifies  the  state  code  where 
the  applicant  resides  or  resided  in  the  past.  Enter  the  two  digit 
state  abbreviation  for  the  street  address  provided  above,  if  this 
is  a  foreign  address  indicate  the  country. 

ZIP/Postal  Code.  Enter  the  applicant's  residence  nine  digit 
ZIP  Code  or  postal  code  if  a  foreign  address. 

9.  Affiliated  Firms.  Not  applicable  for  Form  U-5B  filings. 

10.  Fun  Termination.  A  'Yes'  response  will  terminate  the  Bank 
Securities  Representative's  registration  with  the  appropriate 
Federal  banking  agency. 

1 1 .  Federal  Banking  Agency  Termination.  Check  the  - 
appropriate  Federal  Banking  agency  box  with  which  the 
individual  is  terminating  registration  categories. 

12.  Date  Terminated.  Enter  the  actual  date  the  termination  of 
registration  is  effective.  The  month,  day  and  year  are  required. 

13.  Reason  for  Termination.  Check  the  appropriate  box.  If 
'Permitted  to  Resign',  'Discharged',  or  'Other'  are  checked, 
provide  an  explanation. 

14. — 18.  Disclosure.  Check  the  appropriate  'Yes'  or  'No' 
response  for  each  question.  Refer  to  the  Explanation  of  Terms 
at  the  front  of  these  instructions.  Complete  details  explaining 
any  'Yes'  answers  must  be  provided  on  the  appropriate 
Disclosure  Reporting  Pages  (DRP  U-5): 

14  Criminal  Disclosure 

1 5  Regulatory  Action  Disclosure 

1 6  Investigation/Internal  Review  Disclosure 

1 7  Customer  Complaint  Disclosure 

1 8  Investigation/Internal  Review  Disclosure 
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18.  Internal  Review.  Generally,  this  item  is  used  to  report 
matters  of  a  compliance  nature,  BUT  NOT  matters  of  a 
competitive  rtature.  Responses  should  not  include  situations 
relating  to  disputes  between  the  firm  and  the  individual 
overownership  or  possession  of  information  or  records 
pertaining  to  busirwss  corKlucted  by  the  itvlividual. 

if  answered  ‘^es,”  the  individual  named  in  item  1  of  this 
form  is  afforded  the  opportunity  to  respond  by  using  Part  II  of 
the  Investigation/Intemai  Review  Disclosure  Reporting  Page 
{U-5B). 

f 

19.  Disclosure  Certificetion  (Optional).  TNs  certification 
lartguage  contained  in  item  19  allows  the  firm  to  certify  that  aH 
disclosaUe  information  on  the  individual's  record  has  been 
previously  reported  on  DRPs  (U-4B)  or  DRPs  (U-5B).  Firms  that 
have  not  filed  DRPs  (U-4B  and  DRPs  (U-5B)  for  all  disciosabie 
information  may  not  take  advantage  of  the  certification  option. 
Use  of  the  certification  is  optional,  and,  if  chosen,  'Yes* 
answers  to  the  appropriate  questions  in  Items  14—18  must  be 
provided. 


FonnU-S8 
PaQ«4of  7 


Signatory  Atm 

'Signature'  includes  a  manual  signature  or  an 
electronically  transmitted  equivalent. 

Date.  This  date  represents  the  date  the  form  was  signed 
by  the  appropriate  sigitatory.  The  correct  format  for  the  date 
entry  is  'MM/DD/YYYY.' 

Sifpiature  of  Appropriate  Signatory.  A  signatory  entry  is 
required  for  all  filings.  Enter  the  fun  signature  as  it  appears  in 
typed  or  printed  form. 

Type  or  Print  Name  of  Appropriate  Signatory.  The 
appropriate  signatory's  fuH  legal  name  must  be  displayed  urtder 
the  signature.  The  rwme  must  be  typed  or  printed  as  it  appears 
in  the  signature  form. 

Person  to  Contact  for  Further  Infomuitian.  Enter  the  name 
of  the  person  to  contact  for  additiorwl  information  regarding 
the  matters  reported  on  this  form.  liKlude  the  telephone 
rHjmber  for  the  person  listed  here. 
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Uniform  Termination  Notice  for  Bank  Securities  Representative  Registration 
(FormU-5B) 

t 

Only  Items  14-18  may  be  amended.  To  amend,  complete  only  Items  1-4  and  the  item(s)  being  amended. 


1.  AppScanfa  Nama  (Last.  Rrat  MkltSa  Ispadfy  U  nona),  (Jr..  Sr.,  ate.)) 

2.  Applicant's  CRO  No. 

AppBcant'a  SSN 

3.  Spanaoring  Bank 

4.^Sponsoting  Bank  CRO  No. 

8.  Offica  af  Cmptoymaw  8.  CRO  Branch  8 

Not  Applicable  Not  Applicable 

7.  BMng  Coda  (optionaO 

j  •.  Currant  nraMintitl  Addnm  fStrMt  OtVa  Stara/Coumry,  ZIP  Coda)  ^  ^ , 

NOTICE  TO  THE  INDIVIDUAL  WHO  IS  THE  SUBJECT  OF  THIS  FlUNG 

As  a  former  Bank  Securities  Representative  of  the  Sponsoring  Bank  filing  this  Form  U-5B,  you  are  under  die  continuing  jurisdiction 
of  regulators  and  may  have  to  provide  information  about  your  activities  while  associated  with  this  Sportsoring  Bank.  Forward  any 
residential  address  changes  for  two  years  following  your  termirtstion  date  or  last  Form  U-5B  amertdment  to: 

CRD  Address  Changes,  9513  Key  West  Avenue,  Rockville.  MD  20850-33(89. 


9.  AflWalsd  Rrms 

Not  Applicable 

10.  Is  this  a  FULL  TBWaNATION 
□ves  □no 

11.  Tadaral  Banking  Agancy  Tarmination 

A.  flaglatratoin  la  ba  tarminatad  with  tha  foSowing: 

□occ  Dfoic  Dfrs 

12.  Data  Torminatsd  (MM/DOfYYYY) '  (This  data  rapraaant  tha  actual  data  that  tha  tarmination  of  ragiatration  is  affsetiva. 

13.  Rsasan  for  Tarmination  (Chock  ana) 

QVoluntary  QDecessod  QPermittBd  to  Resign 

nPischeroad  mother 

ProvMs  uxpiwwtion! 

# 

PRIVACY  ACT  NOTICE 

Ths  AppScMK's  SSN  is  fsqusttsd  to  dWtsfsntists  snwng  sptilicsnts  wM  ths  sams  nama.  Providins  tfia  Applicant's  SSN  is  voluntary.  Howavsr,  faNura  to  provids  ttio 
AppSe  ant's  SSN  may  raawlt  in  oonlusion  ragardhg  udw  tha  AppScam  is  and  may  daisy  or  pravant  procaaaing  of  this  appScation  for  ragiatration.  Tha  information  you 
pravMa  wH  bo  for  Sw  usa  of  tha  apprapriata  Fadaral  banking  agancy  and  for  othar  Stata  and  Fodsral  agsneias  and  SROs.  Maintananca  of  tha  biformotion  is  authorizod 
by  aacSona  S,  9  and  31  of  tha  FMaral  DapoaR  bisuranca  Act  (12  U.S.C.  1818, 1819  and  1831). 
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(Form  U-5B)— continued  ^  * 


Appaeant*a  Nama  ILaat,  Fkat  Middlel 

Social  Sacurily  No. 

Applicam'a  CRO  No. 

Sponaoring  Bank  CRO  No. 

If  Sw  MNwar  to  any  of  tho  foNowina  quootiana  in  Itoms  14,  IS,  16.  17  or  18  !•  *YES*,  and  you  cannot  utdlza  the  cortificatian  in  itam  16  baio«¥,  attach  ooraplata  daiaSa 
of  aN  avonta  or  procaadinga  on  appropriata  ORP  U>6M. 

If  Sta  informatloo  in  Itama  14-18  haa  alraady  baan  raportad  on  Form  U-48  or  Form  u4B,  do  tw  raaubmit  DflPi  for  thaaa  llama. 

Rafar  to  lha  axplanation  of  forma  aacthm  of  Form  U-SB  inatructlooa  for  axplanationa  of  iiaSciiod  tarma. 


14.  Criminal  Diaclosura 

Whto  amployad  by  or  assodatad  with  your  aponaoring  bank,  waa  tha  individual: 

A.  convictad  of  or  did  tha  individual  plead  guilty  or  nolo  contendara  ('no  contaat*)  in  a  domaatic,  or  foraign,  or  mHtary 

court  to  any  /Mbny7 . . 

B.  chargod  with  any  fa/ony? . . 

C.  convictad  of  or  did  tho  bKMviduai  plead  guilty  or  nolo  contandaro  ('no  contaat')  in  a  domaatic,  foraign  or  mStary 

court  to  m  mMmnmnor  kwoMng:  Invaatmanta  or  an  Aivaafinanr-raiibfad  buainoaa  or  any  fraud,  faioa  atatamanta 
or  omiaaiona,  wrongful  taking  of  property,  bribery,  perjury,  forgery,  counterfeiting,  extortion,  or  a  conapiracy  to 
commit  any  of  thaaa  oftanaea? . . . 

D.  charged  with  a  m/sdamaanor  apadfiad  in  14.C7 . . . . 

16.  Regulatory  Action  Oiacioaura 

WNto  ampioyed  by  or  aaaodated  with  your  aparuMiring  bank,  waa  tha  individuai  htvolvad  in  any  diadpllnary  action  by  a 
Federal  banking  agancy,  domaatic  or  foreign  govammantal  body  or  aalf  lagulator/  oiganaadon  (other  than  thoaa 
daaignatad  aa  a  'adnornda  violation" uniat  a  plan  approved  by  tha  U.S.  Sacuritiaa  and  Exchange  Commiaaion) 
with  Juriadiction  over  tha  frivaar/nenr-mbfed  buainesaea7 . . . 

16.  kwaatigation  Oiacioaura 

Currently  ia,  or  at  termination  waa,  tha  incKviduai  tha  aubjact  of  an  invaatigation  or  procaadktg  by  a  Fadaral  banking 
agancy.  domaatic  or  foreign  govammantal  body  or  aaU-raguiatotY  organUation  with  juriadiction  over  ktvastm^-ralatad 
buabiaaaaaf . . . . . . . . 

17.  Cuatomar  Complaint  Oiacioaura 

Whia  amployad  by  or  aaaodated  with  you  aponaoring  bwk  waa  tha  individual  tha  aubjact  of  an  invaatmaat-ralatad. 
conaumar-initiatad  complaint  or  proceeding  (even  it  auch  complaint  waa  racaivad  after  tha  kxfividual  waa  no  longer 
ampioyed  with  your  firm)  that; 

A.  aNagad  companaatory  damagea  of  610,000  or  more,  fraud,  or  i^rongful  taking  of  proparty7 . 

B.  waa  aatdad  or  decided  againat  tha  Individual  for  65,000  or  more,  or  found  fraud  or  tha  wrongful  taking  of  proparty7 

18.  kitamal  Review  Oiacioaura 

Currently  ia,  or  at  termination  waa,  tha  individuai  under  kitamal  review  for  fraud  or  wrongful  taking  of  property,  or 
violating  invaatmant-ralatad  atatutes,  ragulationa,  rulas  or  induatry  atandarda  or  conduct7 . . 


DISCLOSURE  CERTIFiCATION  (OPTIONAL) 

You  may  only  certify  to  tha  accuracy  and  completenasa  of  tha  diadoaura  information  in  tha  irMlividuai'a  fka  if  it  haa  baan 
fuHy  provided  in  ORP  format.  If  DRP(a)  are  not  on  file,  do  not  answer  these  certification  boxes.  Provide  Aril  details  of  ail 
matters  on  ORP  U-5B(a).  All  appropriate  questions  in  Itama  14, 16,  16,  17  or  18  above  must  be  arwwarad,  ragardlass  of 
'whether  tha  certification  ia  baing  utilized.  Refer  to  tha  Form  U-SB  kistructiona  for  additional  information  on  tha  utilization 
of  the  cordfication  language. 

This  is  to  certify  that  details  relatins  to  tha  above  answers  to  Items  14, 45,  16,  17  or  18  have  been  previously  reported 
on  amendments  to  Form  U-46  or  Form  U-SB  fHed  on  behalf  of  this  individual.  Updated  information  wW  be  provided, 
if  needed,  aa  it  becomes  avatable  to  the  firm.  This  is  to  further  certify  tha  following: 

A.  Thera  is  no  additional  information  to  be  reported  at  this  time . . 

B.  There  ia  additional  information  to  dsclose  that  is  reported  on  the  appropriate  ORP  U-6B(s) . . 

C.  There  is  updated  information,  reported  on  the  appropriate  ORP  U-SB(s),  relating  to  disclosures  previously  reported  ... 


I  verify  the  accuracy  and  complatenasa  of  the  information  contained  in  and 
with  this  form. 


Data  IMM/OO/YYYY)  Signature  of  appropriata  sigoatotY 


Type  or  print  nama  of  appropr^ta  dgnatory 


Paraon  to  contact  for  further  information 


Talaphone  No.  of  paraon  to  contact 
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Form  U-68 
Pago  3  of  6 


CRIMINAL  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  Oisdosuro  Reporting  Page  (ORP  U-5B)  is  an  I  IlNITIAL  0/7  EH  AMENDED  response  used  to  report  details  for  affirmative  responses  to 
/Tares  14Jk.  14.B.  14.C  mna  14J)  on  Page  2  of  the  Form  U-8B. 


Check  Q  itainfe)  befng  laeporaled  to: 

14.  Whle  employod  hy  or  eeseciated  with  your  manaoting  bank,  was  the  kKMdual; 

Q  /L  convicted  of  or  dhf  the  Individual  plead  gidRy  or  nolo  contendere  I'tM  contast*!  In  a  domestic,  or  foreign,  or  mRtary  court  to 
•fiy 

Q  B.  c/ksrpsd  with  any  Mbny? 

Q  C.  convicted  of  or  dM  the  indviduai  plead  gulty  or  nolo  contendere  ("no  contaat'l  in  a  domestic,  foreign  or  mHtaty  court  to  a 
OT/sdsatsawsr  tne/tthf:  investments  or  an  itwesftiiwif  m/sfarf  budneae  or  any  fraud,  false  statements  or  omissim,  wrongful 
taking  of  property,  bribery,  petjuty,  forgery,  counterfeiting,  extortion,  or  a  conaphacy  to  commit  any  of  these  offeiwes? 

Q  D.  cbeigod  wNh  a  mMsmeoMr  apecWed  In  14.C7  ~ 


Use  the  ORP  to  report  all  charges  ariaittg  out  of  the  same  event.  One  event  may  result  in  more  than  one  affirmative  attswar  to  the  above  items. 
Multiple  counts  of  the  same  charge  arising  out  of  the  same  eventis)  should  be  reported  on  the  same  DRP.  Unrelated  criminal  actions,  including 
separate  cases  arising  out  of  the  same  event,  must  be  reported  on  separate  ORPs. 


/Vppacant*s  Natna  Oast,  first  iMdh  (spacMy  U  rsinU,  Ur.,  Sr.,  ale.)) 

Appacanfs  CRD  No.  ^  Social  Sacurity  No. 

^Sponsoring  Bank  CRD  No. 

2.  Formal  charge(s)  were  brought  in: 


Caun  <Nmrm  of  Fadtn!  MUHarf.  Stuf  or  Fciwign  Court)  I  Location  of  Court /City  or  Ceunnr  am/ Stars  or  CounTty/  |  DockaUCam  NumlMr 


3.  Charge  Detail  Disclosure:  iContinue  on  additional  Criminal  Disclosure  Reporting  Page  U-5B  if  mom  than  three  charges  arise  out  of  the  seme  event.) 


Formal  Ctiargals)  Description 


PiM 

(Guily,  Not  QuMy, 
•le.) 

Charge  is  Currantty 
Ictiaek  one  onhrt 

Appeal  Data 
(MM/DO/YYYY) 

noduct  Type 
OfctHtgala 
lr»»«tm«iir  latMidl 

P«idk<g  Qnnal 
On  AppMl 

InMOfcntion 


Nnang  Drinal 
OnAppaal 

InUrvantion 


W  FMAL,  ON  /U>PE/a,  OR  PIffi-TRIAL  MTERVOITION,  COMPLETE  ITEMS  3  /TND  4.  FOR  EACH  CH/UIGE  THAT  IS  POIDINO,  COMPLETE  ONLY  ITEM 

4. 


Disposition  Type: 

Disposition 

Disposition  Detail 

Duration 

Start  Date 
tMM/OO/YYYYI 

PsnaHy/Fine 

IComictad,  Aequilttd.  Oiamisssd, 

Date 

SeritsiKe/Penalty 

IHsanunes,  auspamlon. 

Amewnt 

ItmMXMVYYY) 

Pra-Tial  kssrvsnbon.  Me.l 

|MMA>OfYYYY) 

appicablol 

probaton,  tsej 

niapslicaMsI 

4.  Provida  a  brief  summary  of  circumstaiKes  leading  to  the  charge(s)  as  well  as  the  disposition.  Include  the  relevant  dates  when  the  conduct  which 
was  subject  of  the  chargels)  occurred.  (Use  reverse  side  of  this  sheet  for  additional  comments  if  necessary.) 


Date  PNM/DO/YYYY) 


Signatura  of  tppfopriatu  tlgnttorf 
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18.  WMto  Mnploywl  by  of  w<oc toted  wMi  yoiv  spoiMOfinQ  bwik.  wm  tlw  IndtoMufli  tovoAted  In  Miy  dbctoatefy  ncctoit  by  n  Fmtoral  bMiUnQ 
■gmqr.  domitetlc  or  fotelgn  qowncnntentel  or  — HT  tejatofafy  mgmdtaHon  (odnf  than  thoM  daalgnnMd  'Mtoor/tebidMMlM' 

undar  a  pton  approvad  by  tha  U.S.  Sacuiilias  and  Exdianoa  Coniinlailnnl  wMb  Juriadtetton  oaac  tha  \n¥9$tintnt’nlBltd  biiabiaaaaa? 


Ona  avant  may  raauit  in  mora  than  ona  affinnativa  anawar  to  thaaa  itama.  Uaa  only  ona  DRP  to  raport  dataHa  ratotad  to  tha  sama  avant  If  an  avant 
givaa  riaa  to  actiona  by  mora  than  otm  lagulator,  provida  datala  to  aach  action  on  a  aaparata  DRP. 


8.  l^aductTypaW 


7.  Dtecrtba  tha  atagatlona  ralatad  to  this  ragutatoiY  action  him  ramna  aMa  at  tNa  alwal  tar  adawonal  oommanii  M  naoaaaanr4 


waa  a  condition  of  the  aanction: 


18.  Waa  payment  of  aN  or  any  part  of  a  monatary  award,  penalty  or  finawaivad?  [jYaa  EjNo  If  yaa,  provMo  datala  of  Wtfvar  in  19  balow. 

19.  Provida  aummary  of  datala  ratotad  to  tha  action  atatua  andior)  dtopoaition  and  Include  ralavant  tarma,  condMona  and  datea.  (Uaa  ravarae  aida 
of  thto  ahaat  for  addftional  commanta  if  necaaaary.l 


Unifonn  Termination  Notica  for  Bank  Sacuritiaa  Repraaantativa  Registration 

Form  U-68 

(Form  U-5B)— contkiiied 

Page  4  of  8 

REGULATORY  ACTION  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  Olsciosure  Rciporting  Pags  (DRP  U-5B)  is  an  QtNITIAL  Off  LZ]  AMENDED  response  used  to  report  details  for  affirmative  responses  to 

hmmIS  on  Page  2  of  tha  Form  U-SB. 
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UnHonn  Tennfaiation  Notice  for  Bank  Sacuiltiae  Representative  Registration 
(Form  U>5B)— continued 


FormU^ 
PagaSof  6 


INVESTIGATION/INTERNAL  REVIEW  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

Thic  Oisdosufc  Reporting  Pago  (DRP  U-SBI  is  an  QiNITIAL  Off  Q  AMENDED  response  used  to  report  details  for  affirmative  resporaes  to 
ffWM  1€  and  /ff  oif  the  Form  U>5B. 


Qtecii  D  Rainfs)  you  are  responding  to: 

Die.  Currently  is.  or  at  termination  was.  the  individual  the  aiS^eet  of  an  kimadgadon  or  pneaadktg  by  a  Federal  bankhtg  agency,  domeetic 
or  foreign  governmental  body  or  aad  ngidatory  organbathn  with  Jutiailctian  over  Invesfmwir-rafefed  businessee? 

Ona  aaant  ntaf  nauk  In  man  than  ana  knaaUgadon.  H  maia  than  ana  aathailty  h  hnmadgadng  dia  hdhridual.  uaa  a  aaparata  DkP  ta 


D  IS.  Currently  is.  or  at  tarmination  was.  tho  indhridual  under  Internal  review  for  fraud  or  wrorigful  taking  of  property,  or  violatirHi  hnaatmant- 
ruMed  statutes,  regulatfons.  rules  or  industry  standards  or  conduct? 


If  the  individual  has  been  notified  that  the  invastigation/intamal  review  has  boon  concluded  without  formal  action,  complata  Items  1.  2.  3.  and  4 
of  this  DRP  to  update. 


Asplcsnt's  Nivne  (last,  first  midiSs  (spacify  if  notrs),  (Jr..  Sr.,  ate.)) 


Appifeant'a  CRO  No. 


Social  Sacuritv  No. 


Sponsoring  Bank  CRO  No. 


PARTI 


1.  Nodoa  lacaivad  from  INwmar  ItasUMar.  *ee»cy.  SK>.  au.  WlMiie  ttw  IniiaarlBarHiS 


2.  Notice  data  (MM/DO/WYVi 


3.  Oaaerlba  brislly  the  nature  of  tha  invaatigation/intamal  laviaw.  if  knovm,  or  dstato  of  the  raaolutian  (Um  rsoafta  lUa  a<  ew  ateai  far  addWonai  cammama  V  naeaMaiyj 


4.  Data  Hsiolvad  immco/yyyyi 


Signatura  of  appnopitif a  aignstary 


PARTI 

The  bidMdual  eutaieet  may  uaa  this  apace  for  datals  to  affirmative  answers  of  hem  18  only. 


Oats  (MMOorvYW) 


Signatura  of  Individual  Subiact 
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U'nifonn  Termination  Notice  for  Bank  Securities  Representative  Registration  Form  u-ss 

(Form  U-5B)-continued  p«o«  « «»» « 

CUSTOMER  COMPLAINT  DISCLOSURE  REPORTING  PAGE 

GENERAL  INSTRUCTIONS 

This  Oiscloture  Rsportinfl  Pags  lORP  U-5BI  is  an  CZllNITIAL  OR  CZ]  AMENDED  rasponsa  usad  to  report  dattf  s  for  affinhativa  rasponsas  to 
Asm  17 Jk  and  77.0  of  tha  Form  U-5B. 


Chaefc  Q  Hamfs)  you  are  raapondbig  to: 

IT.WhBa  amployad  by  or  aaMdatad  with  your  Arm,  was  tha  indhiMual  the  subjaet  of  an  in  vmibnant-n/atmd,  eonaumar-Mtiatad  complain  or 
pfocnadk90  that: 

BA.  alagad  companaatorydamagaa  of  • 10.000  or  more,  fraud,  or  wrongful  taking  of  proparty? 

0.  was  aattlsd  or  daddad  against  tha  MhrMual  for  tS.OOO  or  more,  or  found  fraud  or  tha  wrongful  taking  of  proparty 


Ona  avant  may  rasuh  In  mora  than  one  affirmative  answer  to  tha  above  items;  use  only  one  DRP  to  report  aal  tha  details  raiatsd  to  one  customer 
complaint.  Use  a  saparata  DRP  for  each  customer  complaint. 


AppRcant's  Name  Oast  first,  mkMa  (spacify  if  nons),  Ur.,  Sr.,  atc.M 


AppBcant'a  CRO  No. 

SocW  Security  No. 

Sponsoring  Bank  CRO  No. 

1.  Customar  Namolal 

2.  Customar'a  Staisfs)  of  HasManca  laAtw  AbWntaSoni 

X  Employing  Firm  or  Sponsoring  Bank  whan  avants  giving  risa  to  the  complaint  occurred: 

4.  Data  complaint  was  rooaivad  aawDO/VYYY) 

5.  ABsgationlal 

6.  novido  a  brief  summary  of  avants  ralatad  to  tha  aBagadonM  kiduding  dates  whan  activitias  leading  to  dta  aiagstionla)  occurred 

7.  ftoduct  Typotol 

8.  Alsgsd  Comgwwatory  Oamsga  AmourN 
• 

0«  lo  compWnt  cucrontly  pondinQ 
□  Vas  Dno 

If  No.  how  was  cotnpUint  raaohrad  Mo  Action.  WWWrrion.  OanM.  Satdsd. 
ArbkraMd.  USoWd.  CFTC  Woporotion.  Me  J 

If  No  Action.  OanM.  or  VWtitdrawn.  givo  data 

muDorrrm 

W  STATUS  IS  SETTLED.  ANSWER  10  AND  13;  IF  ARSITRATEO  OR  CFTC  REEPARATION.  ANSWER  11  AND  13;  V  UTIQATED,  ANSWER  12  AND  13 


Sattiamant  Data  nMMXWYW) 

Sattiarwant  Amount 
$ 

Your  Contribution 
$ 

1 1.  If  ARBITRATED  or  CFTC  REPARATION: 

Atbkratiort/Haparation  Claim  was  IBad  with  IHASO.  AAA.  nvae.  caoe.  CFTC.  nej 

Data  You  Rscaivod  Sarvico  MMmMWWi 

Caia/Dockat  Number 

Is  ArbMration/Raparation  currently  ponding?  — . 

LJTas 

□No 

If  Status  if  FINAL: 


Ditprrainnn  (SanM,  WattoiJ,  AwaiS.  VWSidiawn,  Me.1 


Oats  of  Oiipoaition  MMXMVyvYi 


If  dtoposition  rasultad  in  monetary  compartsation: 

Award  Amount  I  Award  Amount  |  Satdamam  Amoum  I  IrKSviduars  Contribuiion  I  Data  Paid  aavMXWVW) 


Court  that  case  was  Nad  in  Plmia  of  Fsdsral.  StsM  or  Foraisn  Cows 

Location  of  Court  (CUy  or  County  and  StoM  or  Countiyl 

Oockst/Casa  Number 

Is  Civil  Litigation  currantiy  pending?  _  — 

□Vaa  Dno 

Oato  tha  IndMdual  Rscaivad  Sarvico  ataivoofvvvv) 

If  Status  if  FINAL: 


Dlipoaltlon  (SatSaS,  OlimUnil,  Judgwum.  WWiWawn,  atc.> 


Data  of  OiapoaMon  aruMWVYW) 


If  disposition  rasultad  in  monetary  compensation:  . 

Judgment  Amoura  I  Judgment  Amount  I  Rasthution  Amount  I  bidMdual'a  Cordributian  I  Data  Paid  amnoonrrm 


Is  action  currently  on  appeal?  —  _ 

I  I Y0S  ^jNo 


If  on  apporip  dot*  fttod  imm^o/ywy) 


13.  Provida  distails  as  to  any  othar  Hmita  or  conditions  to  disposition.  (Use  reverse  side  of  tNs  ahaat  for  additional  comitwnts  if  nacassary.) 


(FR  Doc.  96-32325  Filed  12-27-96;  8:45  ami 
BILLING  COOE  4810-33-C,  6210-01-C.  a714-01-C 


Monday 

December  30,  1996 


Part  III 

Department  of 
Housing  and  Urban 
Development 


24  CFR  Part  901 

Public  Housing  Management  Assessment 
Program;  Interim  Rule 


68894  Federal  Register  /  Vol.  61,  No:  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  901 

[Docket  No.  FR-3447-1-03] 
RIN2577-AA89 

Public  Housing  Management 
Assessment  Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Hoiising,  HUD. 

ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  implements 
the  proposed  revision,  published  on 
May  6, 1996,  of  the  Public  Housing 
Management  Assessment  Program 
CPHMAP)  at  24  CFR  p^  901.  PHMAP 
applies  to  public  housing  agencies 
(PHAs)  and  resident  management 
corporations  (RMCs),  and  any  other 
entities  imder  contract  to  manage  public 
housing,  but  does  not  apply  to  Indian 
housing  authorities,  nor  to  the  Family 
Self-Sufficiency  Program  authorized 
under  section  23.  PHMAP  provides 
policies  and  procedures  to  identify  PHA 
management  capabilities  and 
deficiencies,  and  assists  HUD  State/ Area 
Offices  in  accountability  monitoring  and 
risk  management. 

DATES:  Effective  Date:  January  29, 1997. 
Assessments  using  the  requirements  of 
this  rule  will  begin  with  PHAs  whose 
fiscal  years  end  on  March  31, 1997,  the 
final  date  of  the  quarter  after  this  rule 
is  published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Russ,  Deputy  Assistant 
Secretary  Jor  Public  and  Assisted 
Housing  Operations,  Office  of  Public 
and  Indian  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  S.W.,  Washington,  D.C. 
20410,  telephone  (202)  708-1380.  A 
telecommimications  device  forbearing 
or  speech  impaired  persons  (TTY)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 
SUPPLEMENTARY  INFORMATION:  On  May  6, 
1996,  HUD  published  e  proposed  rule 
(61  FR  20358)  to  revise  the  entire 
PHMAP  at  24  CFR  part  901.  Eighty- 
seven  comments  were  received  on  the 
proposed  rule.  The  public  comments  on 
the  proposed  rule  and  the  resulting 
changes  in  this  rule  are  disciissed>below 
in  section  n  of  this  preamble. 

I.  Highlights  of  Changes  From  the 
Proposed  Rule 

A  number  of  changes,  more  fully 
disciissed  in  section  II  of  this  preamble, 
below,  have  been  made  to  the  proposed 
rule  by  this  interim  rule,  including  the 
following: 


•  The  definition  for  “vacancy  days:  is 
modified  to  specify  that  it  pertains  to 
“dwelling”  units. 

•  The  definitions  and  methodologies 
for  both  the  Performance  Fimding 
System  (PFS)  and  PHMAP  should  be  the 
same  as  long  as  feasible,  and  the 
langua^  of  the  new  rule  reflects  that. 

•  De^itions  of  the  terms  “effective 
lease  date,”  “maintenance  plan,”  and 
“move-out  date”  are  added. 

•  The  definition  of  “average 
turnaround  time”  is  changed  to  read, 

“.  .  .  the  annual  average  of  the  total 
number  of  tumaroimd  days  between  the 
latter  of  the  legal  expiration  date  of  the 
immediate  past  lease  or  the  actual 
move-out  date  of  the  former  tenant 
(whenever  that  occurred,  including  in 
some  previous  fiscal  year)  and  the  date 
a  new  lease  takes  effect.” 

•  The  threshold  for  progress  in 
reducing  the  vacancy  rate  that  applies  to 
a  C  grade  has  been  changed  from  30% 
to  1  percentage  points. 

•  Ine  term  ^Reduced  Actual  Vacancy 
Rate  in  Previous  3  Years”  is  clarified  to 
include  the  fiscal  year  being  assessed 
under  PHMAP  in  the  3-year  period. 

•  Dwelling  units  used  for  non¬ 
dwelling  purposes  with  HUD  approval, 
employee  occupied  units,  and  vacant 
units  approved  for  demolition  or 
disposition  are  not  included  as  available 
units  in  the  determination  of 
occupancy/vacancy  rates 

•  For  purposes  of  indicator  #2, 
Modernization,  a  minimum  time  is 
specified  between  the  date  HUD’s 
monitoring  report  or  audit  is  provided 
to  the  PHA  and  the  end  of  the  PHA’s 
fiscal  year  in  order  to  give  the  PHA 
sufficient  time  to  correct  aU  findings. 

The  Department  has  revised 
components  #3  and  #4  to  reflecrt  a 
minimum  time  of  75  calendar  days. 

•  The  Department  agrees  that 
emergency  CGP  work  does  not  require 
prior  HUD  approval  and  has  revis^ 
component  #5  of  indicator  #2, 
Modernization,  to  specifically  exclude 
ememen^  work. 

•  The  Department  has  added  specific 
language  to  indicator  #4,  Work  QMers, 
stating  that  all  preventive  maintenance 
work  orders  are  to  be  tracked,  as  well  as 
which  type  of  work  orders  are  exempted 
firom  the  calculation  of  this  indicator. 

•  The  new  resident  services  and 
community  building  indicator  is  now 
subdivided  into  foiir  equally  weighted 
components,  and  the  indicator  or  the 
individual  components  are  subject  to 
exclusion  based  on  the  particular 
circumstances  of  each  PHA.  The  name 
of  this  indicator  has  been  renamed 
“Resident  Services  and  Commimity 
Building”  to  place  a  more  accurate 
emphasis  upon  the  specific  role  of  PHAs 


for  these  functions.  PHA's  with  100% 
elderly  developments  will  not  be 
assessed  imder  this  indicator.  To  avoid 
penalizing  small  PHAs  with  active 
programs,  PHAs  with  fewer  than  250 
units  or  with  100%  elderly 
developments  may  request  to  be 
assessed  under  the  indicator  at  the  time 
of  PHMAP  certification  submission. 

•  The  Resident  Services  and 
Community  Building  indicator  has  been 
revised  in  order  to  assess  PHAs  for  the 
functions  they  perform  in  operating 
resident  services  programs  and  for 
resident  management  or  TOP 
performance  only  when  the  PHA  is  the 
contract  administrator  for  the  program. 

•  The  rule  has  been  changed  to  state 
that  indicator  #8,  Seciuity,  does  not 
apply  to  PHAs  with  fewer  than  250 
units  under  management  unless  the 
PHA  requests  to  be  assessed  imder  the 
indicator  at  the  time  of  the  PHMAP 
certification  submission. 

•  Section  901.105(d)(3)(iv)  has  been 
clarified  in  the  new  rule  to  state  that  a 
PHA’s  score  for  indicators  #1,  #4  and/or 
#5,  after  any  adjustment(s)  for  physical 
condition  and/or  neighborhood 
environment,  may  not  exceed  the 
maximum  potential  weighted  points 
assigned  to  the  respective  indicator(s). 

•  Section  901.115(e)  of  the  proposed 
rule  read,  “PHAs  with  more  than  100 
units  that  achieve  a  total  weighted  score 
of  less  than  60%  on  indicator  (2), 
modernization,  shall  be  designated  as 
mod-troubled.”  The  Department  agrees 
that  these  “small”  PHAs  should  also  be 
assessed  on  their  modernization 
program,  and  has  amended  this  section 
accordingly. 

.  •  The  posting  of  PHA  PHMAP  scores 
is  now  required  at  all  offices,  rather  than 
in  all  developments. 

•  The  rule  makes  clear  that  PHAs  are 
only  required  to  post  and  report  out 
final  PHMAP  scores  and  do  not  have  to 
post  and  report  any  score  that  is 
appealed  in  a  timely  basis  and  is  imder 
consideration  by  HUD. 

•  The  rule  now  specifically  permits 
an  appeal  from  a  State/ Area  Office 
rejection  of  a  claim  for  additional 
scoring  adjustment  that  is  based  on  the 
physical  condition  or  neighborhood 
environment  of  housing  developments. 

•  In  sections  901.220(b)  and  901.225, 
the  Department  has  changed  the 
percentage  in  the  new  rule  to  require 
that  20%  of  the  residents  at  a  PHA  in 
substantial  default  indicate  to  HUD  their 
interest  in  partidpatiiig  in  the 
competitive  proposal  process. 

•  The  period  has  bmn  extended  to  a 
60,  rather  than  45,  day  submission 
period  for  certifications  to  be  submitted 
following  the  end  of  a  PHA’s  fiscal  year. 
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n.  Discussion  of  Public  Comments 

GeneraJ  Comments 

Comment:  One  comment  stated  that 
PHAs  should  be  monitored,  but  the 
PHMAP  grading  system  is  not  the 
answer. 

Response:  Congress  passed  the 
amendments  to  the  1937  Act  that 
authorize  PHMAP,  and  it  is  the  clear 
intent  and  piirpose  of  Congress  to 
leqiiiie  HUD  to  assess  PHA  management 
performance.  Hie  authorizing  statute 
provides  specific  statutory  indicators, 
and  permits,  as  HUD  deems  appropriate, 
up  to  five  additional  ones  to  be  us^  for 
this  purpose. 

Comment:  Twenty-four  comments 
stated  that  a  truer  assessment  can  be 
accomplished  now  than  before;  overall, 
the  proposed  rule  is  positive;  generally 
pleased  with  the  proposed  revisions  that 
eliminate  the  snapshot  indicators;  and 
the  proposed  rule  is  a  vast  improvement 
over  the  current  PHMAP  certification. 
Many  of  the  commenters  commended 
HUD’s  effort  to  streamline  the 
certification  process  by  reducing  the 
number  of  indicators  ^m  12  to  eight 
and  by  providing  standard  definitions 
for  critical  terms.  The  first  six  indicators 
are  measures  of  essential  property 
management  and  a  marked 
improvement  over  the  current  system. 

Response:  The  comments  are  noted  by 
the  Department. 

Comment:  Five  comments  felt  that 
there  should  be  a  transition  period  to 
allow  adequate  time  to  change  computer 
programs.  There  should  be  at  least  one 
year  to  sample  the  new  indicators  to  see 
how  changes  are  going  to  afiect 
individual  PHAs.  Any  revision  of  the 
PHMAP  should  be  made  effective 
beginning  with  the  next  fiscal  year  after 
the  new  j^e  has  been  published.  Two 
comments  felt  that  if  Congress  has 
moved  the  authorization  process 
forward,  PHA’s  should  have  an  “option 
year”  implementation  whme  a  PHA  has 
a  choice  to  use  either  the  current 
PHMAP  or  the  new  PHMAP.  If  the 
authorization  process  is  stalled,  the 
Department  should  not  implement  the 
new  rule. 

Response:  Most  of  the  data  elements 
required  to  determine  the  grade  or  score 
for  the  new  indicators  are  already  being 
maintained  by  PHAs  for  reporting 
requirements  for  the  current  PHMAP 
rule  or  for  other  programs.  Because  of 
that,  a  long  transition  period  is  not 
needed.  Therefore,  assessment  under 
this  rule  will  begin  with  PHAs  whose 
fiscal  year  ends  the  quarter  after  the 
publication  of  this  rule  (PHAs  whose 
fiscal  year  ends  in  the  quarter 
immediately  following  publication  of 
this  revised  rule  will  ^  assessed  under 


the  “old”  PHMAP  rule).  This  transition 
period  will  permit  PHAs  to  organize 
their  data  in  order  to  respond  to  the  new 
requirements.  During  the  first  year  of 
implementation  of  the  new  rule,  the 
Department  will  consider  modification 
and  exclusion  requests  based  on  special 
circumstances  arising  from  the  initial 
implementation  process.  A  choice  of 
which  set  of  criteria  to  rise  (have  PHAs 
choose  under  which  PHMAP  rule,  old 
or  new,  to  be  assessed)  is  not  feasible 
because  all  PHA’s  must  be  assessed 
using  the  same  indicators  for  the  same 
peri^  of  time  (i.e.,  the  same  calendar 
year)  in  order  for  the  scoring  to  be 
comparable  and  fair.  HUD  is  moving 
forward  with  this  rule  because  the 
implementation  of  the  new  PHMAP  is 
not  dependant  upon  Congressional 
authorization.  The  new  rule  is 
published  as  an  interim  rule  to  indicate 
HUD’s  intention  to  continvie  to  refine 
and  improve  PHMAP. 

Comment:  Three  Comments  requested 
the  Department  not  to  establish  a  system 
which  requires  PHAs  to  retroactively 
retrieve  information.  The  Commenters 
stated  that  in  areas  where 
“improvement  over  the  last  three  years” 
is  considered  to  calculate  the  grade,  the 
information  needed  is  not  readily 
available  to  the  PHAs  in  the  new  format 
required  by  the  proposed  rule.  A 
transition  process  ^ould  be  addressed 
in  the  new  rule  to  deal  with  this. 

Response:  The  PHMAP  new  rule  does 
not  require  a  PHA  to  retroactively 
retrieve  information  unless  the  PHA 
chooses  to  certify  to  the  percentage  of 
improvement  within  the  prior  Haee  year 
period  as  permitted  by  some  of  the 
indicators.  Since  whether  to  make  such 
a  certification  is  the  decision  of  each 
PHA,  a  PHA  should  factor  in  the 
additional  time  to  retrieve  the  necessary 
information.  A  transitional  period  for 
this  reason  is  deemed  to  be  unnecessary. 

Comment:  Three  Comments  felt  that 
with  fewer  indicators,  it  will  be  more 
difficult  for  small  PHAs  to  adiieve  high 
performer  status;  a  low  score  on  one 
indicator  will  have  a  much  greater 
impact  on  the  total  score. 

Response:  The  reinvention  and 
streamlining  of  the  PHMAP  process 
seeks  to  focus  on  the  most  significant 
management  aspects  of  PHA 
management  and  reduce  the  burden  of 
the  PHMAP  process  while  still 
producing  a  valid  and  reliable 
assessment.  However,  the  use  Of  fewer 
indicators  does  not  result  in  a 
disproportionate  impact  from  any  one 
indicator.  The  use  of  modification  and 
exclusion  requests  allows  PHAs  the 
opportunity  to  justify  why  they  should 
not  be  penalized  by  a  performance  that 
does  not  exactly  meet  the  requirements 


of  an  indicator.  Even  if  additional, 
though  less  significant,  indicators  were 
used  in  PHMAP,  the  weighting  of 
indicators  accor^g  to  their 
significance  would  reduce  their 
individual  impact  on  the  score  despite 
the  additional  assessment  burden  that 
would  result. 

Comment:  One  Comment  stated  that 
HUD  has  attempted  to  add  compliance 
with  specific  dhectives  to  a  program 
that  is  supposed  to  rate  performance, 
and  that  focluding  them  in  PHMAP 
waters  down  the  tcxnis  and  the  results 
of  the  program*  HUD  should  remove  all 
non-essential  components  (Section  3 
program  at  24  CFR  part  135,  energy/ 
utility  management,  etc.). 

Response;  HUD  has  attempted  to  limit 
PHMAP  to  examining  essential  aspects 
of  PHA  management.  Of  these,  some 
that  deal  with  compliance  issues,  such 
as  the  energy  indicator,  are  essential 
because  they  are  statutory.  In  other 
indicators,  such  as  Resident  Initiatives, 
which  examines,  among  other  subjects, 
implementation  of  Section  3  programs, 
the  degree  of  successful  implementation 
is  regained  as  a  valid  measure  of  a 
PHA’s  efforts  to  encourage  partnerships 
with  residents  and  the  local  community 
that  help  improve  management 
operations  at  the  PHA.  However, 
compliance-related  measures  have  been 
kept  at  a  minimum  in  this  rule. 

Comment:  One  Comment  felt  that  the 
State/ Area  Offices  should  be  given  the 
flexibility  to  correct  shortconiings  in  the 
system  which  could  not  have  bcien 
foreseen  in  advance. 

Response:  This  rule  does  provide  a 
high  degree  of  the  requested  flexibility 
to  State/Area  Offices.  The  State/Area 
Officas  assess  eacdi  PHA  within  their 
jurisdiction  on  an  annual  basis,  and 
make  determinations  for  high- 
performing,  standard,  and  troubled 
PHAs,  and  troubled  PHAs  with  respect 
to  the  program  under  section  14  (mod- 
troubled)  in  accordance  with  a  PHA’s 
PHMAP  weighted  score.  On-site 
confirmatory  reviews  may  be  conducted 
by  the  State/Area  Offices,  which  may 
result  in  (x>rrections  to  a  PHAs  total 
weighted  score,  if  appropriate.  In 
addition,  State/Area  Offices  make 
determinations  for  exclusion  and 
modification  requests,  perhaps  the 
greatest  area  of  flexibility  in  the  PHMAP 
rule.  At  the  same  time,  HUD  must 
ensure  that  PHMAP  is  a  truly 
nationwide  assessment  methodology 
and  that  comparable  performance  by 
PHAs  in  different  State/ Area  Offices  is 
rated  without  regard  to  the  location. 

Comment:  One  Comment  stated  that 
the  Commenter  has  worked  very  hard  to 
achieve  high  performer  status,  but 
cannot  achieve  it,  under  the  proposed 
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PHMAP  ratings.  Surely,  a  rating  scheme 
can  be  formulated  that  would  Ira  equally 
fair  to  all  PHAs,  taking  into 
consideration  the  huge  differences 
between  small  and  large  PHAs,  big  dty 
and  rural  PHAs,  and  the  necessity  for 
each  to  be  operated  differently. 

Response:  As  indicated  in  the 
preamble  of  the  proposed  rule,  the 
Departments  of  Veterans  Affairs  and 
Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations 
Act,  1992  (92  App.  Act)  (approved 
October  28, 1991,  Pub.  L.  102-139) 
provided  that  the  evaluation  of  PHAs 
must  be  administered  flexibly  to  ensure 
that  they  are  not  penalized  for 
circumstances  beyond  their  control;  and 
that  the  weights  assigned  to  indicators 
must  reflect  the  differences  in 
management  difficulty  that  result  from 
physical  condition  and  neighborhood 
environment.  HUD  implements  this 
mandate,  which  also  reflects  the 
concerns  expressed  in  the  comment,  by 
permitting  PHAs  to  submit  modification 
and  excludon  requests,  by  limiting  the 
applicability  of  certain  indicators  by 
PHA  size,  and  by  assigning  additional 
adjustments  to  a  PHA’s  PHMAP  score 
bamd  upon  physical  condition  and 
ne^borhoc^  environment. 

Comment:  Two  comments  stated  that 
PHMAP  scores  for  PHAs  and  RMCs 
should  be  assessed  and  scored 
separately.  The  purpose  of  the  RMC  is 
to  manage  and  maintain  public  housing 
units  independent  of  the  PHA.  The  RMC 
is  an  independent  body  that  neither 
answers  to,  nor  is  required  to  follow  the 
advice  of  the  PHA.  Resident  groups  are 
being  given  an  enormous  amount  of 
responsibility,  without  the 
corresponding  accountability  which 
puts  the  PHA  in  an  unfair  and  imtenable 
position.  To  relieve  the  RMC  of  the 
necessity  of  being  accountable  creates  a 
situation  of  “smc^  and  mirrors.”  Don’t 
let  resident  management  be  an  illusion; 
make  it  real.  If  the  RMC  has  been 
deemed  eligible  and  able  to  manage,  it 
should  also  be  deemed  eligible  to 
handle  the  corresponding  success  or 
failure.  Do  not  combine  RMC  and  PHA 
PHMAP  scores. 

Response:  As  discussed  in  the 
preamble  to  the  proposed  rule,  because 
an  RMC  enters  into  a  contract  with  a 
PHA  to  perform  specific  management 
functions  on  a  development-by- 
development  basis,  and  because  the 
scope  of  the  management  that  is 
undertaken  varies,  not  every  indicator 
that  applies  to  a  PHA  would  be 
applic^le  to  each  RMC.  Even  if  an  RMC 
were  to  assume  all  of  the  management 
functions  for  a  particular  development, 
24  CFR  964.225(d),  entitled. 
Management  contract,  and  24  CFR 


964.225(h),  entitled.  Prohibited 
activities,  provide  that  a  PHA  may  enter 
into  a  management  contract  with  a 
resident  management  corporation,  but  a 
PHA  may  not  contract  for  assumption 
by  the  resident  management  corporation 
of  the  PHA’s  underlying  responsibilities 
to  the  Department  imder  the  ACC.  In 
addition,  24  CFR  964.225(k)  requires  a 
PHA  to  review,  not  less  than  aimually, 
an  RMC’s  performance  to  ensure  that  it 
complies  with  all  applicable 
requirements  and  meets  agreed-upon 
standards  of  performance.  The  ultimate 
responsibility  for  the  management  of  all 
of  its  developments  resides  with  the 
PHA,  whether  it  contracts  out 
management  or  other  services  to  an 
RMC  or  any  other  contractor. 

Comment:  Two  comments  stated  that 
the  sample  worksheet  for  indicator  #6 
and  the  PHMAP  certification  form  are 
not  exactly  user  friendly.  One 
commenter  suggested  that  HUD  redesign 
these  two  forms  so  that  they  can  be 
readily  vmderstood  and  computer 
formatted  for  those  PHAs  that  have  such 
capability.  The  other  commenter  stated 
that  the  new  rule  should  include  a 
standard  questionnaire  form  for  PHA 
use. 

Response;  The  worksheet  and 
certification  form  have  been  redesigned, 
as  applicable,  to  make  them  more  user 
friendly.  HUD  welcomes  additional, 
specific  recommendations  to  improve 
these  documents  further. 

Comment:  One  comment  felt  that 
PHMAP  should  be  aimed  toward 
identifying  a  quality  and  reliable  service 
delivery.  Progress  of  development 
conditions,  resident  involvement  in  the 
solution  of  community  affairs,  as  well  as 
independent  achievements  by  the 
residents  should  be  evidence  of  growth 
and  should  be  rewarded  with  hi^ 
scores  and  additional  benefits. 

Response:  Even  with  the  reduction 
and  streamlining  of  PHMAP  to  measure 
only  the  essentid  aspects  of  PHA 
management,  as  discussed  in  previous 
responses,  the  significance  of  resident 
involvement  and  achievement  are 
recognized  in  this  rule  by  maintaining 
resident  involvement  as  a  separate 
indicator.  However,  this  is  only  one 
factor  in  a  program  that  attempts  to 
assess  all  of  the  significant  areas  of  PHA 
management  and  a  PHA  must  perform 
well  in  each  area  to  receive  a  high  score 
and  additional  benefits. 

Comment:  One  comment  maintained 
that  the  results  in  the  quality  of  work 
and  development  conations  should  be 
evaluated  in  connection  with  available 
resources  versus  market  cost  in  the 
jurisdictions. 

Response:  The  current  PHMAP 
regulation  contains  substantial 


provisions  to  ensure  that  PHAs  are  not 
penalized  for  conditions  beyond  their 
control:  (1)  a  PHA  may  request  a 
modification  of  any  indicator  and/or 
component  to  compensate  for 
conditions  beyond  its  control;  (2)  a  PHA 
may  request  the  exclusion  of  an 
indicator  and/or  component  for  the 
same  reason;  (3)  without  requesting  a 
modification,  the  current  and  new 
PHMAP  regulations  both  allow  PHAs  to 
modify  the  scoring  calculations  for 
certain  indicators  by  exempting  certain 
units;  and  (4)  there  is  a  two-stage  appeal 
process  available  if  the  PHA  fails  to  find 
relief  imder  items  one,  two  and  three, 
above.  As  discussed  previously, 
exclusion  and  modification  requests  are 
processed  by  the  local  State/ Area  Office, 
which  would  have  the  greatest 
awareness  of  the  resources  and  market 
conditions  affecting  a  PHA.  These 
procedures  provide  the  appropriate 
mechanism  to  address  special 
circumstances,  such  as  area  market 
costs,  affectiira  a  PHA’s  performance. 

Comment:  Two  comments  were 
concerned  with  revisions  that  would 
require  the  collection  and  management 
of  new  data  when  that  data  is  needed 
solely  for  PHMAP  and  is  not  normally 
utilized  in  the  management  of  housing. 
Such  changes  to  the  data  collection  and 
processing  system  are  not  easily 
accomplish^. 

Response:  The  Department’s 
experience  in  implementing  PHMAP  so 
far  has  resulted  in  some  refinement  in 
the  data  necessary  to  assess 
management  performance.  The  goal  of 
this  rule  is  to  provide  a  more  valid 
assessment  process  and  HUD  believes 
the  data  requested  will  produce  this 
result.  HUD  will  continue  to  evaluate 
the  appropriateness  and  usefrilness  of 
the  information  it  gathers  in  its 
implementation  of  this  rule,  and  will 
make  adjustments  as  warranted. 

Comment:  Three  comments  stated 
that  the  proposed  rule  should  be 
delayed  until  Congress  has  completed 
action  concerning  the  management 
assessment  criteria  of  PHAs.  Bills  in  the 
Senate  and  the  House  have  provisions 
that  would  affect  PHMAP.  The  Senate 
bill  would  add  two  indicators  and  the 
House  bill  would  create  an  accreditation 
process  for  PHAs.  It  is  not  clear  how 
these  provisions  may  be  reconciled.  If 
the  final  bill  contains  significant 
changes,  HUD  should  incorporate  them 
into  a  new  proposed  rule  re-issued  for 
comment. 

Response:  HUD  believes  that  this  rule, 
incorporating  nearly  five  years  of 
experience  and  feedback  on  the  rule 
first  implemented  in  January  1992, 
represents  an  improvement  over  the 
existing  process.  The  Department  will 
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fully  implement  any  statutory 
amendments  to  PHMAP  when  they  are 
made,  but  is  also  continuing  to  go 
forward  with  this  rule  to  avoid  delay  in 
implementing  an  improved  process. 

Comment;  One  comment  stated  that  a 
PHA’s  ability  to  maintain  its  units  will 
decline  due  to  the  budget  cuts  to  all 
PHAs,  thus  affecting  the  PHMAP  scores. 
With  no  funds  for  repairs,  more  units 
will  fail  HQS.  How  are  PHAs  suppose 
to  improve  and  maintain  housing  units 
when  funds  are  reduced,  and  PHAs  are 
denied  modernization  funds? 

Response:  HUD  recognizes  that  PHAs 
have  not  been  fully  funded.  In  FY 1996, 
for  example,  PHAs  received  only  89%  of 
their  funding  eligibility  imder  &e 
Performance  Fimding  System  (PFS).  To 
the  extent  that  a  PHA  can  demonstrate 
its  management  performance  has  been 
adversely  affected  by  funding  shortfalls, 
it  should  do  so  in  an  exclusion/ 
modification  request.  PHAs  are 
expected  and  encoviraged  to  do  their 
best,  but  they  cannot  be  expected  to  do 
the  impossible.  In  addition,  alternative 
measrnes  have  been  implemented  such 
as  minimvun  rents  and  new  focus  on 
mixed-income  housing,  which  provide 
PHAs  with  possible  alternative  income 
sources. 

Comment:  One  comment  stated  that  a 
system  designed  to  measure 
performance  of  PHAs  nationally  must  be 
flexible  and  accommodate  local 
differences.  PHMAP  should  give 
consideration  to  the  conditions  and 
level  of  difficidty  involved  in  owning 
and  operating  public  housing  in  poverty 
impacted  and  distressed  urban  areas. 

ifesponse:  PHMAP  is  required  by 
statute  to  take  into  account  the  physical 
condition  of  a  PHA’s  developments  and 
their  neighborhood  environment  in 
assessing  management  In  the  previous 
rule,  PI^lAP  scores  could  be  adjusted, 
based  upon  physical  condition  and 
neighborho(^,  by  up  to  10  points  to 
raise  a  designation  to  the  next  status 
level.  In  this  rule,  the  overall  PHMAP 
score  of  a  PHA  will  be  adjusted  by 
adding  weighted  points  that  reflect  the 
differences  in  the  difficulty  of  managing 
developments  that  result  ^m  the 
physicd  condition  and/or  the 
neighborhood  environment  of  a  PHA’s 
developments. 

Comment:  Two  comments  felt  that 
two  indicators.  Resident  Services  and 
Security,  are  troubling  and  display  a 
tendency  toward  meddling  and 
micromanagement.  HUD  has  been  trying 
to  retreat  fi'om  that  tendency.  Plus, 
Congress  has  been  cutting  fiinding  for 
PHAs.  The  commenters  felt  that  ffiese 
indicators  are  non-management  in 
nature  and  are  not  within  the  control  of 
the  PHA.  PHMAP  should  grade  only 


those  indicators  which  are  within  the 
control  of  the  manaroment. 

Response:  A  PHA^s  management 
efforts  are  directed  toward 
developments,  which  are  not  just 
properties  or  structures,  but  which  are 
housing:  buildings  that  are  people’s 
homes.  Because  of  this,  there  is  a  strong 
relationship  between  a  PHA’s 
management  efforts  emd  quality  of  life 
for  a  development’s  residents.  While  the 
PHA  cannot  mandate  or  control  the 
positive  interaction  or  advancement  of 
its  tenants,  it  can  foster  the  environment 
and  opportimity  for  such  interaction 
and  advancement.  The  resident 
involvement  indicator  attempts  to 
measure  a  PHA’s  success  in 
accomplishing  this.  On  the  other  hand, 
a  PHA  is  obligated  to  manage  and 
respond  to  the  unlawful  behavior  of 
tenants  whose  actions  impede  the 
peaceful  enjoyment  of  other  tenants. 

The  security  indicator  addresses  the 
PHA’s  success  in  managing  this 
significant  housing  issue. 

Comment:  One  comment  supports 
extending  coverage  to  alternative 
management  entities. 

Response:  The  Department 
appreciates  this  concurrence  in  its  effort 
to  assess  and  improve  the  management 
performance  of  every  PHA. 

Comment:  One  comment  urges  HUD 
to  adopt  those  changes  that  help 
streamline  the  process  of  assessment 
and  to  use  the  simplest  methods 
necessary  to  achieve  a  particvdar  goal  or 
outcome. 

Response:  As  discussed  above,  it  is 
HUD’s  intention  to  streamline  and 
improve  the  PHMAP  process  with  this 
new  rule.  Further,  HUD  is  by  no  means 
closing  the  door  on  additional 
refinement,  but  will  continue  to 
consider  and  examine  additional  ways 
of  improving  PHMAP.  To  this  end,  tffis 
rule  is  being  published  as  an  interim 
rule. 

Comment:  One  comment  felt  that  it  is 
equally  important  for  PHAs  to  develop 
strong  relationships  with  their 
smroimdings  and  their  neighbors.  There 
should  be  points  added  or  deducted  to 
a  PHA’s  final  score  based  on  the  role  a 
PHA  assumes  and  its  relationship  with 
its  siuToundir«s. 

Response:  Ine  resident  involvement 
indicator  in  this  rule,  as  did  the 
previous  resident  initiatives  indicator 
that  is  being  replaced,  assesses,  in  part, 
a  PHA’s  efforts  to  involve  residents  to 
improve  the  rnminiinity  in  which  they 
live.  Beyond  this  sp^fic  aspect  of 
community  involvement,  it  is  likely  that 
a  well  managed  PHA,  the  general  goal 
of  PHMAP,  is  a  positive  community 
asset  and  a  good  neighbor.  The 
recognition  of  outstanding  individual 


commimity  contributions  and 
achievements  by  PHAs  is  important  and 
receives  attention  from  HUD  in  special 
ceremonies  rather  than  in  PHMAP, 
which  focuses  on  the  overall,  day-to-day 
management  aspects  of  PHAs. 

Comment:  One  comment  felt  that 
there  shorild  be  a  simplified  list  of 
indicators  to  be  used  for  smaller  PHAs: 
vetcancy  rate;  rents  uncollected; 
infections;  and  financial  management. 

Response:  The  authorizing  statute  for 
PHMAP  lists  seven  indicators  that  must 
be  used  in  assessing  PHAs.  This  limits 
HUD’s  ability  to  differentiate  between 
large  and  small  PHAs  in  the  indicators 
used  for  assessment.  However,  for 
indicators  #7  and  #8,  PHAs  with  fewer 
than  250  units  will  not  be  assessed 
under  these  indicators  unless  they 
request  to  be  assessed  at  the  time  of 
submission  of  the  PHMAP  certification. 

Comment:  Three  comments  stated 
that  the  proposed  rule  is  more  process- 
oriented  and  requires  the  tracking  and/ 
or  collection  of  much  more  data.  This  is 
more  burdensome  and  requires 
additional  administrative 
responsibilities  at  a  time  when  the  level 
of  public  housing  operating  subsidy  is 
being  reduced. 

Response:  Although  the  Paperwork 
burden  estimate  for  this  rule  exceeds  the 
Paperwork  burden  estimate  for  the 
previous  rule  published  on  January  17, 
1992,  a  substantial  part  of  t^t  increase 
results  from  HUD’s  recognition  that  a 
chmge  in  necessary  data  for  assessment 
purposes  will  initially  require  more 
effort  to  compile.  As  was  the  case  for  the 
previovis  rule,  it  is  expected  that  as  the 
collection  and  organization  of  the  data 
becomes  more  routine  following  the  first 
submission,  the  associated  biuden  will 
also  decrease. 

Comment:  One  comment  felt  that 
HUD  should  look  for  ways  to  eliminate 
reflations,  not  just  change  reflations. 

Response:  In  tne  past  year,  HUD  has 
imdertaken  an  extensive  effort  to 
reinvent  and  streamline  all  of  its  rules, 
and  hundreds  of  pages  of  regulations 
have  been  eliminate.  The  statute 
authorizing  PHMAP  requires  its 
implementation  by  regulations,  and 
HUD  must  follow  this  Ck)ngressional 
mandate. 

Comment:  Two  comments  stated  that 
a  continuing  concern  is  that  making  the 
annual  grade  in  PHMAP  may  become 
the  true  mission  of  many  PHAs. 

Response:  HUD  does  not  consider  the 
prosp^  of  PHA’s  refining  their 
management  practices  to  become  high 
performers  under  PHMAP  year  after 
year  to  he  distressing.  The  purpose  of 
PHMAP  is  to  assess  the  qu^ty  of  PHA 
management,  and  in  implementing  this 
program,  HUD  intends  for  the  score 
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achieved  to  be  a  valid  measure  of 
performance.  To  address  situations  in 
v^ch  the  PHMAP  score  poorly 
corresponds  to  the  actual  conditions  at 
a  PHA,  the  rule  permits  the  State/Area 
Office,  in  exceptional  circumstances 
listed  in  the  nde,  to  reinstate  any  review 
to  address  particular  deficiencies,  and  to 
deny  or  rescind  incentives  or  high 
performer  status,  even  though  a  PHA 
has  satisfied  all  of  the  indicators  for 
high  or  standard  performer  designation. 
The  purpose  of  tl^  provision  is  to 
prevent  PHMAP  from  being  an  empty, 
pro  forma  exercise. 

Comment:  One  comment  believes  that 
PHMAP  is  but  one  waylo  evaluate  a 
PHA’s  management  and  ultimately,  the 
quality  of  its  stock.  PHMAP  is  not  a 
comprehensive  measure  of  PHA  quality 
and  it  is  too  process  oriented.  Greater 
emphasis  should  be  placed  on  key 
resets  which  more  accurately  equate 
with  the  quality  of  the  housing  stock. 

Response:  The  observation  In  this 
comment  does  not  quite  correspond  to 
the  parameters  and  purpose  of  PHMAP 
as  established  under  the  authorizing 
statute.  PHMAP  evaluates  PHA 
management  performance  using  seven 
indicators  that  are  made  mandatory 
iinder  the  statute,  which  permits  the 
Department  to  use  up  to  five  additional 
indicators.  Hiese  reqiiirements  establish 
limits  on  what  must  and  what  may  be 
used  to  assess  the  quality  of  a  PHA’s 
management,  and  not  the  quality  of  its 
housing  stock.  The  statute  explicitly 
remiires  HUD  to  take  into  account  ffie 
difficulty  of  managing  developments 
that  result  from  their  physical 
conditimi,  indicating  the  Congressional 
determination  that,  to  some  degree,  the 
quality  of  the  housing  stock  is 
independent  of  the  PHA’s  management 
capability.  HUD  is  obliged  to  implement 
PHMAP  in  a  maimer  consistent  with  the 
statute,  and  attempts  to  do  so  in  a 
maimer  that  will  produce  a  valid  and 
reliable  result.  As  the  Department  hopes 
this  rule  demonstrates,  HUD  is,  and  will 
continue  to  be,  receptive  to  the 
refinement  of  PHMAP  based  upon  its 
administrative  experience  and  the  input 
it  receives  from  PHAs. 

Comment:  Chie  comment  encourages 
HUD  to  publish  handbook  guidance 
well  in  advance  of  the  effective  date  of 
the  new  rule  so  that  PHAs  may  make 
any  planning,  record  keeping  or 
operational  changes  required  to  ensure 
compliance  and  performance. 

Response:  The  Department  anticipates 
the  issuance  of  a  revised  PHMAP 
Handbook  7460.S  and  a  new 
confirmatory  review  guidebook  prior  to 
the  applicability  date  of  the  new  rule. 

Comment:  Om  comment  stated  that 
the  tmm  “approved,  funded,  on- 


schedule  aimual  modernization 
program’’  is  defined  fri  the  rule  and  in 
the  preamble  under  the  discussion  of 
indicator  #1.  But  the  term  is  not  used  in 
indicator  #1.  Is  it  intended  that  the  term 
be  applied  to  the  exemption  for  “vacant 
units  rmdergoing  modernization?’’  If  so, 
it  should  be  made  explicit.  Is  it  intended 
that  the  term  be  used  in  coimection  with 
indicator  #2?  If  so,  then  this  term  is 
contrary  to  the  rule’s  discussion  of 
indicator  #2,  which  includes  only  QAP 
andCGP. 

Response:  The  comment  is  noted,  and 
the  definition  for  “approved,  funded, 
on-schedule  annual  modernization 
program’’  is  superseded  by  the 
deffiiition  for  “vacant  units  xmdergoing 
modernization.’’  The  definition  in  this 
rule,  which  includes  the  Hope  VI 
Program,  the  Vacancy  Reduction 
Program  (VRP),  lead  based  paint  risk 
assessment  funding  (1992-1995)  and 
any  successor  program  to  the  CGP  or  the 
CIAP,  applies  to  indicators  #1,  #4  and 
#5,  as  appropriate.  In  addition,  the 
Department  intended  for  all 
mc^emization  programs  to  be  assessed 
under  indicator  #2.  For  this  reason,  lead 
based  paint  risk  assessment  funding  will 
be  assessed  under  all  five  components 
of  indicator  #2.  However,  due  to  the 
design  of  the  Hope  VI  and  the  VRP, 
these  program  areas  caimot  be  assessed 
imder  components  #1  and  #2  under  the 
modernization  indicator.  Therefore,  in 
completing  a  PHA’s  assessment  for 
indicator  #2,  the  State/Area  Office  will 
only  examine  components  #3,  #4  and  #5 
for  the  Hope  VI  and  the  VRP. 
Appropriate  language  has  been  added  to 
indicator  #2  in  the  new  rule.  A  similar 
comment  was  made  with  respect  to 
indicators  #4  and  #5,  and  this  response 
is  also  applicable  to  those  two 
indicators. 

Section  901.10  Indicator  HI,  Vacancy 
Rate  and  Unit  Turnaround 

Component  #1,  Vacancy  Rate 

Comment:  Many  comments  agreed 
with  the  changes  proposed  for  ffie 
indicator  and  commended  the 
Department  for  making  the  indicator  a 
more  representative  measure  of 
vacancies.  Six  comments  commended 
the  Department  for  allowing  an  adjusted 
vacancy  rate  to  be  used  for  grades  above 
a  C  Seven  conunents  stated  that  this  is 
a  much  better  way  to  compare  vacancy 
indicator  grades  and  semes  since  all 
PHAs  will  be  compared  on  the  same 
basis.  Several  comments  indicated  that 
this  is  a  more  accurate  measure  of  good 
management  and  concurred  with  the 
propmed  rule  combining  these  two 
indicators  whereas  currently  they  are 
separate.  One  conunent  stated  that  the 


changes  made  to  indicator  #1  are  much 
more  equitable  than  the  current 
indicator  requirements  and  two  other 
comments  indicated  agreement  with 
adjusting  the  vacancies  by  the 
conditions  listed  in  the  rule  and  with 
the  grading  scale  for  the  vacancy  rates. 
Thrm  conunents  expressed  strong 
support  for  the  change  indicating  that  it 
will  allow  HUD  to  more  accurately 
judge  a  PHA’s  vacancy  rate. 

Response:  The  Department  agrees 
that,  since  the  adjusted  vacancy  rate  is 
derived  from  valid  exemptions,  PHAs 
should  be  able  to  achieve  grades  above 
a  C  level  based  on  an  adjusted  vacancy 
rate.  The  Department  feels  that  the  new 
component  #1  will  provide  a  more 
representative  picture  of  PHA  vacancies 
th^  the  current  indicator.  The 
Department  also  agrees  with  the 
assumption  that  if  a  PHA  scores  C  or 
above  in  the  vacancy  component  it 
should  not  have  a  problem  with  turning 
aroimd  vacant  imits,  and  that  combining 
current  indicators  #1  and  #5  into  the 
new  indicator  #1  is  a  correct  decision. 

Comment:  Four  comments  stated  that 
the  new  vacancy  indicator  is  really  a 
measure  of  the  number  of  vacancies 
weighted  equally  to  the  trunover  rate. 
The  conunents  indicated  that  the  new 
weighting  of  ttimover  will  penalize 
PHAs  that  have  successful  programs  for 
families  that  move  out  of  public 
housing.  Two  comments  stated  that  the 
proposed  rule  rewards  process  over 
product  and  activity  over  results,  arid 
that  the  proposal  is  far  more  process- 
oriented  and  less  results-oriented  than 
the  present  system  for  counting 
vacancies.  The  proposed  rule  states  that 
vacancy  rates  should  have  greater 
significance  than  unit  turnaround  but 
proposes  a  scoring  system  that  requires 
greater  reliance  on  rmit  tmmaround  and 
unit  turnover  than  on  the  niunber  of 
vmits  vacant  at  the  end  of  each  month. 
Eight  conunents  indicated  that  a  12 
month  average  of  the  number  of  units 
that  are  vacant  at  the  end  of  each  month 
should  be  used.  This  is  normally  what 
is  expected  in  any  rental  market  and  the 
proposed  method  is  too  complicated 
and  requires  too  much  staff  time  to 
calculate.  Another  conunent  stated  that 
the  proposed  method  places  as  much 
emphasis  on  turnaround  time  as  on 
act^  vacancies  and  suggested  using  a 
twelve  month  average  of  the  nvunber  of 
vacant  units  on  the  10th  day  of  each 
month  to  avoid  the  problem. 

Three  conunents  indicated  that  the 
new  vacancy  indicator  would  not 
reward  actual  occupancy.  Instead  of 
nieasuring  the  number  of  units  vacant  at 
the  end  of  each  month,  it  measures  the 
number  of  units  leased  each  month  and 
the  amount  of  time  required  to  lease  the 
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units  to  arrive  at  a  vacancy  rate  which 
converts  to  an  occupancy  rate.  The 
current  method  is  an  honest  way  to 
define  occupancy  levels.  Computing  the 
vacancy  rate  by  calculating  the  ratio  of 
unit  vacancy  days  to  imit  days  available 
places  greater  reliance  on  unit 
turnaround.  It  requires  PHAs  to 
calculate  the  vacancy  days  for  all  imits 
leased  in  a  given  month  plus  the 
vacancy  days  for  all  units  remaining 
vacant  at  the  end  of  the  month,  divided 
by  the  total  unit  days  available  for 
occupancy  that  month. 

Six  comments  stated  that  this  method 
calculates  vacancy  days,  which  is  a 
function  of  turnover,  rather  than  the 
actual  number  of  vacant  units.  For 
example,  if  two  PHAs  have  the  same 
numlrar  of  units  and  turnaroimd  time, 
but  one  has  higher  turnover,  the  latter 
will  automatically  have  more  vacant 
days  than  the  former.  The  vacancy  rate 
should  be  the  average  vacancy  rate  over 
the  past  twelve  months.  Three 
comments  indicated  that  the  current 
indicator  allows  PHAs  to  answer  the 
question,  “What  is  your  vacancy  rate?” 
The  answer  is,  “Our  vacancy  rate  is  the 
number  of  units  vacant  at  the  end  of  the 
month  compared  with  the  nrimber  of 
linits  available  for  occupancy.”  Two 
comments  stated  that  if  a  PHA  has  a 
high  turnover  rate  because  it  is  moving 
residents  out  for  private  lease-up  or 
home  ownership,  this  too,  should  be  an 
allowable  adjustment  to  the  vacancy 
rate  because  PHAs  with  high  move-out 
rates  are  adversely  affected  even  though 
they  may  have  no  control  over  the 
reasons  for  the  high  move-out.  Two 
comments  suggested  that  the  snapshot 
picture  be  retained. 

Three  comments  indicated  that  the 
proposed  rule  penalizes  high  turnover 
rates  and  provided  the  following 
examples:  PHA  with  a  high  turnover 
rate  but  the  same  unit  turnaround  time 
would  get  a  higher  vacancy  rate  than  a 
PHA  with  lower  trimover  rate  (same 
unit  turnaround  time):  PHA  “Y”  with 
100  units,  and  20  units  vacated  and 
filled  during  the  year  (10  days  average 
turnaround)  would  have  a  .55%  vacancy 
rate;  and  PHA  “Z”  with  100  rmits,  and 
40  units  vacated  and  filled  during  the 
year  (10  days  average  turnaround) 
would  have  a  1.10%  vacancy  rate.  A 
PHA  with  a  high  turnover  rate  and  a 
lower  unit  turnaroimd  time  could  get  a 
higher  vacancy  rate  than  a  PHA  with 
lower  turnover  rate  and  a  higher  unit 
turnaround  time:  PHA  “A”  with.  100 
units,  and  60  units  vacated  and  filled 
during  the  year  (20  days  average 
turnaroimd)  would  have  a  3.2%  vacancy 
rate  and  a  B  grade.  PHA  “B”  with  100 
units,  and  only  30  imits  vacated  and 
filled  during  the  year  (35  days  average 


turnaround)  would  have  a  2.8%  vacancy 
rate  and  an  A  grade,  even  though  it 
averaged  a  hi^er  (35  vs.  20)  vacancy 
turnaround  rate.  There  is  no  basis  for 
rewarding  or  penalizing  a  housing 
authority  based  on  a  higher  or  lower 
percentage  of  residents  moving  out 
during  a  year.  Turnover  rates  depend  on 
a  variety  of  factors,  many  beyond  the 
PHA’s  control.  Some  factors  are: 
availability  of  ahemative  affordable 
housing;  self-sufficiency  programs; 
resident  demographics;  eligibility 
screening  and  lease  enforcement;  and 
HUD  required  transfers. 

Response:  The  Department  agrees  that 
by  using  a  methodology  that  takes  into 
account  circumstances  and  actions  that 
impact  on  the  occupancy/vacancy  status 
of  a  unit  over  the  entire  course  of  the 
PHA’s  fiscal  year,  PHAs  with  high 
turnover  rates  will  have  more  vacancy 
days  than  compiuable  PHAs  with  low 
turnover  rates,  assuming  that  the 
turnaround  time  is  the  same.  The 
Department  disagrees,  however,  with 
the  conclusion  that  this  makes  the 
proposed  methodology  less  useful  than 
one  based  on  taking  a  snapshot,  either 
on  a  one-time  basis,  as  is  currently  the 
case,  or  on  a  monthly  basis  over  a  year’s 
time  as  suggested  in  some  comments. 
The  “snapshot”  approach  may  be  easier 
to  implement  but  it  grades  the  PHA 
performance  based  on  a  single-day 
measurement  that  may  or  may  not  be 
representative  of  the  PHA  performance 
in  this  area  over  the  entire  period  of 
time  being  assessed.  If  an  average  based 
on  12  snapshots  is  better  than  one 
snapshot,  then  an  average  based  on  365 
snapshots  will  present  the  most  accurate 
picture. 

It  is  incorrect  to  state  that  the  measure 
of  vacancies  and  the  measure  of 
turnaround  time  have  been  given  equal 
weight  in  the  development  of  this 
indicator.  'The  new  rule  combines  the 
vacancy  indicator  and  the  turnaround 
indicator  of  the  current  §  901  into  one 
single  indicator  that  has  two 
components.  The  first  component  (with 
a  weight  of  x2)  measures  the  vacancy 
rate  and,  if  applicable,  the  progress  a 
PHA  has  made  in  reducing  the  vacancy 
rate.  The  second  component  (with  a 
weight  of  xl)  measures  turnaround  time. 
Because  the  vacancy  rate  is  a  clear 
manifestation  of  management  effort  and 
reflects  the  essence  of  a  PHA’s  mission, 
it  has  been  weighted  more  heavily  than 
the  unit  turnaround  component.  In 
addition,  the  proposed  rule  would  use 
the  second  component  only  when  a 
PHA  scores  below  a  C  on  the  first 
component. 

The  proposed  methodology  provides 
ample  opportunities  for  a  PHA  to  adjust 
its  vacancy  days  for  turnover  of  units 


due  to  reasons  such  as  modernization  or 
that  are  due  to  circumstances  and 
actions  beyond  the  control  of  the  PHA, 
such  as  court-ordered  or  HUD-approved 
desegregation  efforts.  A  PHA  also  has 
the  option  of  requesting  a  modification 
to  the  calculation  of  this  component  that 
would  take  into  account  any  other 
special  factor,  such  as  self-sufficiency 
activities  or  security  measures 
implemented  by  the  PHA,  that  may 
contribute  to  a  higher  than  no  Aial 
turnover  of  units.  The  indicator  should 
not  be  a  deterrent  or  penalty  to  PHAs 
that  have  successful  programs  that 
encourage  residents  to  move  out  of 
public  housing  to  private  market 
housing  opportunities.  Success  builds 
upon  success  and  a  PHA  that  is  able  to 
work  with  residents  and  prepare  them 
for  home  ownership  or  private  market 
rental  units  should  not  have  difficulties 
in  attracting  applicants  for  units  that 
have  been  vacated. 

The  Department  believes  the 
proposed  method  of  calculating  this 
component  to  be  the  most  accurate 
measure  of  a  PHA’s  performance  in  this 
area.  Also,  contrary  to  some  comments, 
the  proposed  method  of  calculation  is 
the  method  commonly  in  use  in  the  real 
estate  industry. 

Comment:  One  comment  stateiHhat 
the  proposed  rule  requires  more 
calc^ations  than  the  current  method 
and  also  requires  tracking  each  unit  for 
potential  adjustments.  This  will  be 
difficult  for  many  PHAs  and  for  HUD 
field  staff  to  verify.  The  current 
occupancy  rate  c^culation  method  is 
preferred.  Three  comments  indicated 
that  the  indicator  will  take  hours  more 
in  record  keeping.  HUD  reduces  PFS 
and  modernization  monies,  but  expects 
more  and  more  in  reports  and  record 
keeping.  The  propos^  method  is 
cumbersome,  inconsistent  with  other 
HUD  definitions  for  determining 
vacancy,  and  increases  the  difficulty 
level  for  calculating  vacancy  rates. 

Two  comments  stated  that  the  new 
method  of  calculating  the  vacancy  rate 
is  far  more  process-intensive  than  the 
previous  methods.  PHAs  should  be 
given  the  opportunity  to  takd  a  simple 
average  based  upon  end-of-month 
vacancies  rather  than  using  the  far  more 
complex  calculation  offer^  in  the 
proposed  rule.  Two  comments  stated 
that  it  is  poor  management  practice  to 
calculate  vacancy/occupancy 
percentages  one  way  for  the  PFS  and 
another  way  for  a  management 
assessment  system.  Two  comments 
agreed  with  the  expansion  9nd 
clarification  of  the  units  that  can  be 
exempted  fiom  the  adjusted  vacancy 
rate  and  indicated  that  the  nine 


68900  Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations 


exemptions  should  remain  consistent 
with  reporting  imder  the  PFS. 

One  comment  indicated  concern  with 
the  need  to  maintain  data  on  the  cause 
of  each  vacancy,  as  in  the  examples 
presented  in  the  preamble.  For  large 
PHAs  the  data  collection  and 
maintmiance  becomes  very  difficult 
Maintenance  of  this  data  is  doable,  but 
HUD  needs  to  recognize  the  impact  on 
PHA  data  systems  if  the  various 
categori^for  adpistment  are  revised 
from  time  to  time. 

Three  other  comments  stated  that  this 
level  of  evaluating  vacancies  would  be 
burdmrsome  for  huge  PHAs.  To  track  the 
actual  vacancy  rate  and  have  the  ability 
to  also  accurately  calculate  an  adiusted 
vacancy  rate  would  require  significant^ 
alterations  to  the  mainframe  computer 
system  programs  as  well  as  to  standard 
operating  procedures,  and  large  PHAs 
need  ample  time  to  implement  these 
changes.  One  comment  stated  that  the 
new  component  requires  that  PHAs 
analyze  each  vacant  unit  and  in  the 
absence  of  readily  available  industry 
software,  this  process  could  prove 
burdensome  for  large  PHAs.  Another 
comment  stated  that  if  HUD  retains  the 
methodology  of  the  proposed  rule  it 
should  provide  PHAs  vdth  software  that 
do  the  bulk  of  the  calculation  for  them. 

Response:  The  Department  does  not 
believe  that  the  information  collection 
requirements  for  this  indicator  represent 
an  undue  burden  on  PHAs.  Most  of  the 
data  elements  required  to  determine  the 
grade  or  score  for  the  two  components 
that  comprise  this  indicator  are  already 
being  maintained  by  PHAs  and  used  in 
calculating  operating  subsidy  eligibility 
under  the  PFS  or  us^  for  reporting 
requirements  of  other  programs.  In  fact, 
if  PHAs  have  been  maintaining 
turnaround  time  data  accurately  imder 
the  previous  interim  rule,  no  new  data 
collection  will  be  required,  just  a  change 
in  computation. 

The  Department  imderstands  that  a 
well-run  PHA  should  have  a  system  in 
place  for  monitoring  occupied  units  and 
vacant  units  and  the  duration  of 
vacancies.  Beyond  simply  being  good 
business  practice,  PHAs  must  monitor 
tumaroimd  time,  both  to  evaluate  the 
effectiveness  of  their  maintenance  and 
marketing  and  leasii^  efforts,  and  to 
develop  formation  for  the  current 
PHMAP  indicator  on  vacant  unit 
turnaround  time.  This  shoiild  pose  no 
more  onerous  burden  on  large  PHAs 
than  on  smaller  institutions,  and  in  fact, 
would  probably  be  even  more  important 
to  a  lar^  PHA,  where  remote 
monitoring  of  large-scale  activities  is  the 
norm. 

In  response  to  the  suggestion  that 
HUD  should  provide  software  for  this 


pmpose,  HUD  has  no  plans  to  develop 
additional  software  at  this  time.  In 
addition,  as  a  matter  of  policy,  HUD 
cannot  be  in  a  position  of  competing 
with  private-sector  software  developers. 

To  a  significant  extent,  the 
Demtrtment  has  also  used  definitions 
and  methodologies  in  this  section  that 
are  the  same  as  those  used  in  other 
programs.  An  example  of  this 
consistency  is  that  the  adjustment  for 
units  vacant  for  circumstances  and 
actions  beyond  the  PHA’s  control  as 
defined  in  §  901.1(a)(9)  is  the  same  for 
both  PHMAP  and  PFS.  The  Department 
will  issue  guidance  to  PHAs  on  how  to 
use  existing  sources  of  data  to  calculate 
each  component  of  this  indicator. 

Comment:  Three  comments  stated 
that  if  HUD  wants  PHAs  to  calculate 
vacancy  loss,  then  HUD  should  adjust 
the  turnaround  indicator  to  reflect  that 
goal,  rather  than  throwing  out  the 
existing  common  sense  method  of 
calculating  vacancies.  Three  other 
comments  indicated  that  HUD’s 
justification  for  the  new  vacancy 
indicator  is  the  need  to  calculate 
vacancy  loss  like  the  private  sector  does. 
The  private  sector  can  estimate  dollar 
value  of  vacancy  loss,  but  PHAs  caimot 
because  PHAs  do  not  realize  rental 
income  until  the  unit  is  rented.  The 
private  sector  can  “go  down  their 
waiting  list”  or  advertise  in  the  paper  to 
pick  the  tenant  who  can  move  in  the 
day  the  unit  is  ready  and  PHAs  can’t  do 
that.  The  information  can  be  useful,  but 
the  private  sector  uses  it  to  determine 
budgets,  not  to  determine  vacancy  rate. 

Resmnse:  The  Department  disagrees 
with  tnese  comments.  Neither  the 
current  vacancy  indicator  nor  the  new 
vacancy  indicator  were  developed  to  be 
a  measure  of  rental  revenue  lost  because 
of  units  becoming  vacant,  llie  vacancy 
indicator  is  not  a  measure  of  financial 
performance,  but  a  measure  of  the 
ability  of  the  PHA  to  maximize 
occupancy  and  minimize  turnaround 
time  within  certain  constraints 
recognized  by  the  Department 

Comment:  Several  comments 
addressed  the  changes  in  the  grading 
scale.  One  comment  indicated  that  a 
vacancy  rate  of  3%  for  a  grade  C  is  too 
stringent.  Another  expressed  support  for 
the  dhange  from  1%  to  3%  vacancy  rate 
in  order  to  achieve  an  A  grade, 
indicating  that  it  makes  sense  with  the 
national  average  vacancy  rate  of  7%. 
Two  comments  stated  that  the  current 
99%  vacancy  rate  for  an  A  is  valid. 
Another  comment  expressed  concern 
with  the  change  indicating  that  a 
vacancy  rate  of  7%  would  yield  a  C 
grade  and  still  exclude  the  imit 
turnaround  component  from 
consideration.  Ctae  comment  stated  that 


it  is  not  clear  if  the  3%  vacancy 
threshold  for  not  having  to  report  imit 
turnaround  was  retained  or  not.  Another 
comment  stated  its  support  for  the 
provision  that  permits  PHAs  to  choose 
between  adjusted  and  actual  vacancy 
rate  calculation,  but  suggested  that  HUD 
retain  the  previous  interim  rule’s 
alternative  grade  C  for  a  reduction  in  . 
vacancies  of  at  least  30%. 

One  comment  expressed  support  for 
the  option  that  allows  a  PHA  to  achieve 
a  C  grade  if  it  reduced  its  actual  vacancy 
rate  by  at  least  IS  percentage  points 
within  the  past  three  years  and  has  an 
adjusted  vacancy  rate  of  between  four 
and  five  percent.  It  also  indicated 
support  for  somewhat  lower  grades  for  ^ 
PHAs  making  slower  progress.  Another 
comment  stated  that  a  PHA  can  improve 
by  at  least  15%  and  still  receive  a  lower 
grade  by  not  matching  the  adjusted 
vacancy  rate  requirement. 

Response:  The  Department  agrees  that 
a  vacancy  rate  of  3%  for  a  grade  C  is  too 
stringent  and  changed  that  in  the 
proposed  rule.  The  Department  believes 
that  the  new  grading  s^e  is  reasonable 
and  takes  into  accormt  the  national 
average  vacancy  rate  and  also  takes  into 
accovmt  the  new  method  of  calculating 
the  vacancy  rate,  which  is  more 
representative  of  the  true  performance 
of  PHAs  in  this  area  over  the  period  of 
time  being  assessed. 

The  Department  is  also  proposing  a 
different  threshold  for  not  having  to 
report  unit  turnaround.  The  second 
component,  vacant  unit  tmnaround 
time,  will  only  apply  to  PHAs  that  score 
below  a  C  grade  on  the  first  component. 
PHAs  can  achieve  a  C  grade  by  meeting 
one  of  the  following  conditions:  the 
PHA  has  an  actual  vacancy  rate  of 
greater  than  5%  and  less  than  or  equal 
to  7%;  or  an  adjusted  vacancy  rate  of 
greater  than  3%  and  less  than  or  equal 
to  4%;  or  the  PHA  reduced  its  actual 
vacancy  rate  by  at  least  15  percentage 
points  within  the  past  three  years  and 
has  an  adjristed  vacancy  rate  of  greater 
than  4%  and  less  than  or  equal  to  5%. 

Regarding  the  threshold  tor  progress 
in  reducing  the  vacancy  rate  that  applies 
to  a  C  grade,  the  Department  changed  it 
from  30%  to  15  percentage  points.  The 
Department  agrees  that  it  is  important  to 
recognize  and  reward  significant 
progress.  It  also  imderstands  that  the 
grade  relief  should  not  defeat  the 
balance  of  the  grading  scale.  The 
grading  scale  already  provides  for  a 
somewhat  lower  grade  (a  D)  for  PHAs 
with  adjusted  vacancy  rates  between 
four  and  five  percent  that  do  not  achieve 
the  15  percentage  points  decrease  in  the 
actual  vacancy  rate. 

Comment:  One  comment  requested 
that  the  term  “.Reduced  Actual  Vacancy 
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Rate  in  Previous  3  Years”  be  clarified  in 
order  to  indicate  if  the  fiscal  year  being 
assessed  under  PHMAP  is  the  third  year 
of  that  3-year  period  or  if  the  3-year 
period  is  prior  to  the  PHMAP  year  being 
assessed. 

Response:  The  Department  agrees 
with  die  comment  and  the  new  rule  has 
been  changed  to  state  that  the  fiscal  year 
being  assessed  is  the  third  year  of  that 
three  year  period.  An  example  will  be 
provided  in  the  revision  to  the  PHMAP 
Handbook  7460.5. 

Comment:  One  comment  stated  that 
the  idea  of  measuring  a  PHA’s 
performance  over  the  previous  three 
years  seems  to  be  imfair  and  generate 
inaccurate  statistics  because  of  diverse 
variables  that  would  not  remain 
constant  over  the  years  and  suggested 
that  each  year  be  measured  against  its 
previous  year.  Another  comment 
indicated  that  the  PHA  does  not 
currendy  have  a  three-year  history  of 
the  daily  vacancy  rate  so  it  must  have 
time  to  collect  this  data.  It  proposed  to 
use  the  average  rate  on  the  last  day  of 
each  month  rmtil  it  can  get  the  actual 
daily  and  adjusted  rates.  One  other 
comment  indicated  that  it  would  be 
extremely  difficult  to  track  vacancy  days 
mid  unit  days  available  for  the  previous 
three  years  and  requested  that  a  more 
accurate  and  equitable  method  of 
calculadon  be  sought  so  that 
comparison  statistics  can  remain 
accurate  and  consistent. 

Response:  The  Department  agrees  that 
due  to  the  change  in  the  method  of 
computation,  vacancy  rates  generated 
under  the  two  systems  cannot  be 
compared  unless  an  adjustment  is  made 
to  the  statistics  for  the  previous  two 
years.  Only  those  PHAs  interested  in 
using  this  grading  option  (progress  in 
reducing  the  vacancy  rate  during  the 
previous  three-year  period)  will  have  to 
recompute  the  vacancy  rate  for  the  two 
years  prior  to  the  year  being  assessed, 
using  the  new  methodology.  Most  of  the 
data  needed  for  this  will  come  from  the 
records  developed  by  the  PHA  to 
comply  with  the  PHMAP  reporting 
requirements  for  the  current  unit 
turnaround  indicator. 

Comment:  One  comment  suggested 
that  the  five  grades  be  condensed  into 
a  "satisfactory”  rating  (2%  adjusted 
vacancy  rate  or  below);  "adequate” 
rating  (2-4%);  and  "unsatisfactory” 
rating  (over  4%);  the  five  grades  could 
be  us^  as  a  mechanism  for  setting  goals 
for  troubled  PHAs  but  need  not  be 
required  for  all  PHAs. 

Response:  The  Department  has  some 
sympathy  for  the  suggestion  that  the 
number  of  evaluation  levels  be  reduced 
and  simplified,  but  we  do  not  believe  it 
appropriate  to  address  that 


simplification  issue  at  this  time.  The 
biggest  reason  for  maintaining  the  larger 
number  of  evaluation  categories  is  that 
beyond  the  pass/fail  differentiation,  the 
Department  expects  to  be  able  to  use 
PHMAP  scores,  and  to  some  extent, 
individual  indicators,  to  identify  PHAs 
where  performance  is  clearly  superior 
and  worthy  of  emulation,  and  at  the 
other  extreme,  cases  where  performance 
indicates  a  need  for  the  Department’s 
intervention  in  PHA  operations.  Five  or 
six  "grades”  may  or  may  not  be  the 
perfect  model  for  this  kind  of 
evaluation,  but  the  existing  structure 
appears  to  be  working  to  date,  and  in 
the  absence  of  demonstrable  benefits  of 
alternate  approaches,  HUD  does  not  see 
a  need  to  revisit  this  issue  at  this  time. 

Comment  One  comment  stated  that  it 
appears  to  be  impossible  for  PHAs  to 
obtain  a  grade  of  D  or  F  if  the  adjusted 
vacancy  rate  is  greater  than  6%.  This  is 
not  a  true  grading  system  and  makes  it 
impossible  for  PHAs  with  a  high 
vacancy  rate  to  realize  any  points  for 
improvement.  It  would  be  unfair  to 
compare  a  PHA  with  an  older  housing 
stock  to  a  PHA  which  may  have  newer 
stock  or  modernized  imits. 

Response:  The  comment  is  partially 
correct  that  under  the  proposed  rule  an 
adjusted  vacancy  rate  greater  than  6% 
will  result  in  a  PHA  receiving  a  grade 
of  F.  If  a  PHA  has  an  adjusted  vacancy 
rate  greater  than  6%  and  less  than  or 
equal  to  7%,  and  has  reduced  its  actual 
vacancy  rate  by  at  least  5  percentage 
points  during  the  past  thrm  years,  then 
the  PHA  would  get  an  E  instead  of  an 
F.  The  grading  system  is  not  imfair  to 
high  vacancy  PHAs  because  it  does 
allow  for  adjustments  in  recognition 
that  some  types  of  vacancies  are  beyond 
the  control  of  the  PHA. 

Comment  One  comment  stated  that 
the  actual  vacancy  rate  does  not  exempt 
units  occupied  by  employees,  units 
used  for  resident  services  and  units 
undergoing  modernization.  PHAs  are 
penalized  by  an  increase  in  the  actual 
vacancy  rate  when  these  units  are  not 
exempted  from  the  actual  vacancy  rate. 
This  creates  the  potential  for  PHAs  to 
eliminate  needed  resident  services  by 
eliminating  space  for  these  services  in 
an  effort  to  decrease  the  vacancy  rate. 
Most  PHAs  will  be  prevented  from  ever 
using  the  actual  vacancy  rate  if  these 
units  are  not  exempted. 

Response:  The  Etepartment  disagrees 
with  the  conunent.  The  rule  has  bmn 
clarified  to  indicate  that  units  approved 
for  non-dwelling  use.  employee 
occupied  units  and  vacant  imits 
approved  for  deprogramming  will  be 
completely  exclude  from  the 
computation  of  this  indicator.  Regarding 
die  units  undergoing  modemizaticoi. 


PHAs  are  not  penalized  because  these 
units  can  also  be  excluded  under  the 
adjusted  vacancy  rate  computation.  The 
grading  scale  for  the  vacancy  indicator 
allows  PHAs  to  get  all  possible  grades, 
including  an  A,  under  the  adjusted 
vacancy  rate  option.  There  is  no  real 
incentive  for  PHAs  to  cut  back  on 
resident  services  by  eliminating  space 
for  these  services  in  an  effort  to  decrease 
the  vacancy  rate. 

Comment  One  comment  stated  that 
the  increase  in  difficulty  for  calculating 
the  vacancy  rate  will  increase  the  cost 
of  a  PHA’s  annual  audit. 

Response:  The  Department  believes 
that  the  increase  in  scope  of  work  would 
not  represent  a  substantial  increase  in 
the  cost  of  the  audit  and  that  the 
additional  expense,  if  any,  will 
represent  a  good  investment  for  the 
PHA.  Since  the  Department  reimburses 
a  PHA  for  its  audit  costs,  it  will 
reimburse  a  PHA  for  any  additional 
audit  costs  resulting  from  changes  to 
any  of  the  indicators. 

Comment  One  comment  stated  that 
the  proposed  calculation  counts  vacant 
units  both  during  the  month  and  at  the 
end  of  the  month,  regardless  of 
reoccupancy  during  the  30  days. 

Response:  The  Department  disagrees. 
The  proposed  calculation  adds  the 
number  of  vacant  units  each  day  of  the 
year  (adjusting  for  valid  exemptions) 
and  divides  by  the  number  of  unit/days 
available. 

Comment:  Three  comments  proposed 
that  PHAs  should  be  able  to  choose 
either  the  current  method  or  the  new 
method  for  computing  vacancy  rates. 
One  of  the  comments  stated  that  there 
are  currently  two  methods  for 
calculating  the  vacancy  rate  and  it 
seems  a  bit  arbitrary  to  abolish  this 
flexibility  that  PHAs  utilize  to  reduce 
their  paperwork  requirements.  Form 
HUD-51234  already  is  a  requirement 
that  must  be  submitted  by  PHAs  and  to 
require  a  duplication  of  effort  for 
PHMAP  purposes  is  contrary  to  good 
management  practices.  The  comments 
recommend  the  use  of  form  HUD~51234 
or  the  new  calculation  methodology  at 
the  discretion  of  the  PHA.  This  would 
enable  PHAs  to  retain  flexibility  in  the 
maimer  in  which  they  choose  to 
determine  the  vacancy  rate  without 
imposing  any  additional  paperwork 
burden  imless  the  PHAs  elect  to  do  so. 

Response:  While  the  Department 
favors  maximum  local  flexibility,  it  is 
impractical  to  allow  PHAs  to  be  able  to 
pi^  and  choose  among  different 
methodologies  for  developing  the  data  ^ 
for  this  most  important  indicator. 
Allowing  that  would  make  it  impossible 
to  compare  the  vacancy  rates  for 
different  PHAs  (and  even  for  the  same 
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PHA  over  a  period  of  time).  The 
Department  believes  very  strongly  that 
all  program  participants  need  to  be 
evaluated  under  the  same  basic 
procedures,  especially  the  same 
definitions.  To  do  otherwise  is  to  invite 
complaints  that  the  process  compares 
apples  with  oranges;  thei  process  can’t 
afford  to  permit  me  PHAs  to  elect 
whether  to  present  “apples  or  orar^es” 
for  evaluation. 

Comment:  One  comment  stated  that 
the  Department  should  give 
consideration  to  reducing  the  vacancy 
standards  for  a  period  of  time  due  to  the 
One  Strike  policy.  Improved  screening 
standards  increase  the  amovmt  of 
time  to  process  an  application.  If  the 
Departmmt  is  seriously  concerned 
about  quality  of  life  in  PHAs,  give  the 
occupancy  people  time  to  do  their  jobs 
efficiently. 

Response:  The  Department  agrees  that 
the  implementation  of  the  “One  Strike 
and  You’re  Out’’  policy  and  stricter 
security  measures  may  temporarily 
increase  vacancy  and  turnover  rates  at 
some  PHAs.  Adequate  planning  in  the 
implementation  of  the  security 
measures  should  help  PHAs  n^uce 
these  temporary  problems.  After  the 
initial  stages,  these  programs  will  have 
a  positive  impact  on  the  vacancy  and 
turnover  rates  of  PHAs  due  to  the 
increased  security  and  stability  of  their 
public  housing  commimities.  Because 
these  situations  will  greatly  vary  from 
PHA  to  PHA,  it  would  not  be  proper  to 
make  any  changes,  even  temporary 
ones,  to  the  grading  standards  of  the 
vacancy  indicator.  Instead,  PHAs  that 
believe  that  the  implementation  of 
stricter  security  measxjures  related  to  the 
“One  Strike  and  You’re  Out’’  policy 
negatively  impacted  their  vacancy  rate 
may  submit  a  modification  request 
along  with  their  PHMAP  certification. 

Comment:  One  conunent  stated  that 
because  of  the  low  weight  (xl)  of  the 
turnaround  component  relative  to  the 
vacancy  rate  component,  the  turnaround 
component  is  almost  uimecessary  since 
it  can’t  change  the  grade  of  the  indicator 
in  a  significant  way. 

Response:  The  Department  disagrees 
with  the  comment  Although  the 
component  would  not  have  a  big  impact 
in  determining  the  final  grade  of  the 
indicator,  this  is  in  accordance  with  the 
position  of  the  Department  regarding  the 
interrelation  and  relative  wei^t  of  the 
two  components.  Because  the  vacancy 
rate  is  a  clear  manifestation  of 
management  effort  and  reflects  the 
essence  of  a  PHA’s  mission,  it  has  been 
Mreighted  mme  heavily  than  the  vacant 
unit  tumaroimd  component.  In 
addition,  the  new  rule  uses  the  second 
component  only  when  a  PHA  scores 


below  a  C  on  the  first  component.  The 
Department  believes  that  if  vacancies 
are  at  a  C  level  or  above,  the  PHA  does 
not  have  a  problem  with  turning  around 
vacant  units.  It  should  be  noted  that  the 
component  would  have  at  least  a  minor 
impact  in  the  final  grade  of  the  indicator 
(may  increase  or  decrease  one  grade 
level)  and  may  add  up  to  6.66  points  to 
the  total  PHM\P  score. 

Comment;  One  comment  stated  that 
the  proposed  rule  requirement  for 
vacant  units  undergoing  modernization 
is  inconsistent  vtrith  sch^uling 
adjustments  that  HUD  permitt^  in  the 
past  in  recognition  of  the  realities  that 
some  PHAs  fece  in  soliciting  bids  from 
contractors  for  modernization  funded 
work.  The  proposed  time  requirement 
would  punish  a  PHA  with  few 
vacancies  that  may  need  to  “stockpile" 
vacancies  to  accumulate  sufficient 
volume  of  work  to  obtain  competitive 
bids  from  contractors.  It  is 
recommended  that  all  vacancies  covered 
by  a  funded,  on-schedule  modernization 
program  be  excluded  from  the  vacancy 
rate  calculation. 

Response;  The  Department  disagrees 
because  the  small  purchase  procedure  is 
a  viable  option  for  PHAs  wiffi  few 
vacancies  to  accomplish  modernization 
costing  less  than  $100,000  (or  a  lesser 
amount  as  specified  by  State  law). 

Under  this  method,  PHAs  solicit  quotes 
firom  an  adequate  number  (normally,  no 
less  than  three)  of  sources  and  can 
award  the  contract  to  the  offeror  with 
the  lowest  quote.  This  method  is 
significantly  less  time  consuming  than 
the  normal  sealed  bid  procedvtre  where 
formal  advertising  is  involved.  It  is  also 
noted  that  contractors  can  be  procured 
for  utilization  on  an  as-needed  basis, 
allowing  them  to  begin  work 
immediately. 

Comment:  One  comment  stated  that 
the  proposed  definition  of  and 
calculations  concerning  a  vacant  unit 
undergoing  modernization  seems  to  be 
counterpr^uctive;  a  more  equitable 
way  of  calculating  vacant  days  would  be 
to  coimt  only  those  vacant  days  between 
the  completion  of  the  modernization 
work  and  the  day  of  tenant  move-in  or  ' 
reoccupancy. 

Response:  'The  Department  disagrees 
with  the  comment  regarding  the 
adjustment  for  vacant  unife  undergoing 
mt^emization.  The  adjustments 
provided  in  the  proposed  rule  are  either 
activities  that  the  Department  wishes  to 
support,  such  as  modernization,  or 
represent  circumstances  or  actions  that 
the  Department  considers  to  be  beyond 
the  PHA’s  control.  In  such  cases  where 
these  definitions  apply  to  vacant  units 
before  the  units  are  included  in  a  HUD- 
approved  modernization  budget,  the 


units  may  be  exempted  for  those  other 
reasons.  If  the  units  were  vacant  prior  to 
being  included  in  the  HUD-approved 
modernization  budget  for  other  than  the 
exempted  reasons  in  the  rule,  the 
vacancy  days  accumulated  prior  to  the 
iinit  bein^  included  in  the  HUD- 
approved  modernization  budget  must  be 
induded  in  the  vacancy  rate  calculation 
as  noh-exempted  vacancy  days. 

Comment:  One  comment  stated  that 
not  excluding  the  vacancy  days  that 
accumulated  prior  to  a  unit  being 
included  in  the  HUD-approved 
modernization  budget  from  the 
calculation  of  this  in4icator  could  result 
in  substantial  dollars  wasted  to  inake 
vacant  units  temporarily  habitable  until 
such  time  that  a  modernization  plan  has 
been  approved  by  HUD.  Dollars 
invested  in  temporary  majm 
rehabilitation  of  units  located  in 
buildings  subsequently  placed  imder 
modernization  are  lost  because  major 
replacements  cannot  be  salvt^ed 
during/after  modernization.  In  order  to 
not  provide.  PHAs  with  an  unintentional 
PHMAP  performance  measure  incentive 
to  waste  limited  HUD  dollars,  vacancy 
days  for  units  in  a  building  included  in 
a  modernization  budget  which  was 
approved  by  HUD  during  the  PHMAP 
assessment  year  should  be  exempt 
regardless  of  whether  or  not  some  imits 
in  the  building  were  vacant  prior  to 
HUD’s  approval  of  the  plan. 

Another  comment  recommended 
excluding  from  the  vacancy  calculation 
units  that  a  PHA  has  scheduled  to 
modernize  but  not  yet  included  in  the 
modernization  budget,  as  well  as  vacant 
units  that  have  been  modernized  and 
are  scheduled  to  be  reoccupied.  These 
vacant  units  should  be  excluded 
because  the  vacancies  are  part  of  the 
normal  modernization  process  and  are 
not  the  result  of  poor  performance.  For 
example,  this  PHA  has  completed 
modernization  of  himdreds  of 
apartments  for  people  with  mobility 
impairments,  but  HUD  has  not 
permitted  us  to  rent  accessible 
apartments  to  non-disabled  families. 
Tliese  vacancy  days  should  not  be 
included  in  the  vacancy  rate 
calculation. 

Response:  The  Department  disagrees 
with  ffie  comments.  The  issue  of 
whether  to  expand  the  preferential 
treatment  for  units  imdergoing 
modernization  to  include  imits 
scheduled  for  modernization  but  not  yet 
under  a  modernization  budget  (for 
example,  units  scheduled  for 
modernization  in  the  second  year  of  the 
(X^P  Five  Year  Plan)  was  discussed  as 
part  of  the  Vacancy  Rvde  negotiated 
rulemaking  proceedings  but  not 
adopted,  lilie  Department  was  part  of 
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the  consensus  that  developed  the 
definition  of  vacant  unit  undergoing 
modernization  and  believes  it  to  be 
appropriate.  For  the  same  reason,  the 
Department  does  not  believe  that  an 
adjustment  should  be  given  for  the  time 
between  completion  of  modernization 
work  and  reoccupancy.  Once  a  miit  has 
been  modernized,  there  is  no  reason  to 
allow  an  adjustment  for  the  time  needed 
to  lease  the  unit.  Marketing  and  leasing 
of  vmits  is  a  normal  function  of  a  PHA. 

The  Department  also  disagrees  with 
the  second  part  of  the  comment.  HUD 
does  not  control  whether  or  not  a  PHA 
can  admit  non-disabled  appUcants  to  a 
imit  designed  for  the  disabled.  If  a  PHA 
cannot  letise  units  with  accessible 
facilities  to  the  persons  with  disabilities, 
they  are  fi^  to  lease  those  units  to  non¬ 
disabled  appUcants  (see  Handbook 
7465.1  REV-2,  paragraph  5-2c).  The 
died  handbook  urges  that  a  PHA  facing 
such  a  circumstance  “  *  *  *  include  a 
provision  in  the  lease  requiring  the 
family  to  move  if  someone  needing  that 
size  specially  designed  unit  appUes  and 
there  is  an  appropriate  unit  available  for 
the  family  originally  admitted." 

Comment:  Cme  comment  indicated 
that  the  PHA  has  a  large  number  of 
competing  subsidized  imits,  and  certain 
bedr^m  sizes  and  certain  handicapped 
units  are  very  difficult  to  rent  to 
residents  that  are  actually  eUgible  for 
them.  Another  comment  stated  that  the 
indicator  does  not  acciuately  reflect  the 
capabiUties  of  a  PHA  to  manage  its 
imits;  such  factors  as  market  conditions 
greatly  impact  a  PHA’s  score  in  this 
area.  One  other  comment  indicated  that 
the  rule  does  not  provide  enough 
information  on  what  may  be  acceptable 
imder  changing  market  conditions  and 
it  does  not  de^e  what  constitutes 
“aggressive  marketing  and  outreach 
measures”  or  provide  standards  by 
which  such  goals  should  be  reached  or 
judged. 

Response:  The  Department  feels  that 
the  new  rule  adequately  addresses  the 
issue  of  marketing  difficulties  at  §  901.5 
and  §901.10(b)(2)(iii).  An  adjustment 
may  be  made  to  a  PR^’s  vacancy  days 
because  of  market  conditions.  In  order  . 
to  justify  the  adjustment,  the  PHA  will 
ne^  to  dociunent  the  specific  market 
conditions  that  exist  and  document 
marketing  and  outreach  efiorts.  The 
PHA  wUl  need  to  describe  when  the 
downturn  in  market  conditions 
occurred,  the  location(s)  of  the  imit(s) 
effected,  the  likelihood  that  these 
drciunstances  will  be  mitigated  or 
eliminated  in  the  near  term  and  why  the 
market  conditions  are  such  that  they  are 
preventing  the  PHA  hum  occupying, 
selling,  demolishing,  rehabilitating, 
reconstructing,  consohdating,  or 


modernizing  the  vacant  units.  The 
Department  has  provided  examples  of 
what  constitutes  changing  market 
conditions  in  24  CFR  §  990.102  and  will 
issue  further  guidance  to  PHAs  on  this 
circumstance  in  the  revision  of  the 
PHMAP  Handbook  7460.5. 

Comment:  One  comment  stated  that 
the  grading  system  for  this  indicator 
penahzes  PHAs  that  are  actively 
modernizing  their  housing  stock.  To 
require  lower  vacancy  rates  for  PHAs 
actively  improving  their  housing  stock 
through  mc^emization  than  for  PHAs 
not  vmdertaking  the  improvements  is 
egregious  at  best.  The  scoring  of  actual 
and  adjusted  vacancies  appears  to  be 
unnecessary  since  the  adjusted  vacancy 
rate  only  occurs  for  authorized  reasons 
as  defined  by  HUD.  To  allow  for 
adjustments  to  be  made  and  then  apply 
a  different  scoring  criteria  is  illogical 
and  inconsistent. 

Response:  The  Department  disagrees 
with  ffie  comment.  The  proposed 
methodology  provides  ample 
opportunities  for  a  PHA  to  adjust  its 
vacancy  days  for  tvunover  of  imits  due 
to  reasons  ^t  are  accepted  and 
supported  by  the  Department  such  as 
modernization  or  are  due  to 
circumstances  and  actions  beyond  the 
control  of  the  PHA,  such  as  court- 
ordered  or  HUD-approved  desegregation 
efforts.  A  PHA  also  has  the  option  of 
requesting  a  modification  to  the 
calculation  of  this  component  that 
would  take  into  account  some  other 
factor  that  is  causing  fi«quent  turnover 
of  units  at  the  PHA.  The  Department 
believes  the  proposed  method  of 
calculating  this  component  to  be  the 
most  accurate  measure  of  a  PHA’s 
performance  in  this  area. 

Exemptions 

Comment:  One  comment  stated  that 
adjusted  vacancies  help  a  poorly 
performing  PHA  score  better  under  the 
proposed  rule,  but  generally  will  do 
nothing.to  assist  high-performing  PHAs 
because  it  is  doing  the  things  necessary 
to  prevent  these  types  of  vacancies.  A 
hi^-perfonning  PHA  with  just  normal 
vacancies  is  hurt  by  the  proposed  rule. 
Another  comment  stated  that  the 
proposed  scoring  range  is  looser  and, 
therefore,  objectionable  and  there  are 
more  exemptions.  Vacancies  have 
decreased  since  the  advent  of  PHMAP, 
just  because  HUD  is  grading  PHAs  and 
they  are  concentrating  on  keeping 
vacancies  low.  HUD  should  not  i^uce 
its  standards  simply  to  satisfy  PHAs 
who  aren’t  getting  the  job  done.  There 
should  be  no  changes  to  the  current 
grading  standards.  HUD  is  going  in  the 
wrong  direction  by  making  PHMAP 
high-performance  status  so  easy  to 


attain  as  it  compromises  the  credibility 
of  the  evaluation  process. 

Another  comment  stated  that  if  a  PHA 
chooses  an  adjusted  vacancy  rate,  it  has 
the  potential  to  exempt  vacancy  days  in 
nine  different  categories,  some  of  which 
are  very  broad.  Under  this  scenario,  it  is 
conceivable  that  some  PHAs  will 
assume  responsibility  for  few  vacancy 
days.  One  other  comment  stated  that 
most  exemptions  are  easy  to  determine 
or  validate  except  for  units 
uninhabitable  “for  reasons  beyond  the 
PHA’s  control.”  Two  other  comments 
indicated  that  “reasons  beyond  the 
PHA’s  control”  is  vague  and  may 
indirectly  be  within  the  control  of  the 
PHA.  Because  such  an  adjustment 
should  be  the  exception  rather  than  the 
rule,  it  should  be  eliminated.  Such  units 
fall  into  a  murky  area  that  some  poorly 
run  agencies  may  be  tempted  to  exploit. 

It  may  be  difficult  to  demonstrate  that 
the  conditions  leading  to  condemnation 
by  the  health  department  were  either 
within  or  outside  of  a  PHA’s  control. 

Response:  The  Department  beUeves 
that  the  adjustments  are  not  a  function 
of  whether  a  PHA  is  a  high  or  poor 
performer,  but  a  recognition  that  there 
are  somecircumstances  and  actions  that 
impact  on  vacancies  that  are  beyond  the 
control  of  the  PHA,  such  as  a  natural 
disaster,  or  that  should  be  supported, 
such  as  modernization.  The  Department 
understands  that  there  are  often  good 
reasons  for  unit  vacancies,  and  that  a 
blanket  appraisal  of  unit  vacancies  as  a 
bad  condition  glosses  over  some  very 
real  and  explicable  conditions  that 
affect  management  of  low-income 
properties  in  the  real  world. 

Ine  Department  believes  that  it  has 
defined  the  categories  of  vacancies 
completely  enough  that  most  of  a  PHA’s 
vacancies  can  be  clearly  identified,  and 
that  a  PHA  has  a  fair  opportunity  to 
explain  its  situation.  Where  some 
number  of  unit  vacancies  cannot  be 
adequately  explained  in  terms  of  the 
acceptable  or  allowable  categories,  the 
PHA  will  be  held  strictly  accoimtable, 
but  where  the  unit  vacancies  are  within 
the  parameters  established  by  HUD, 
under  the  negotiated  rulemaking  for  the 
PFS  vacancy  rule,  for  example,  ffie 
Department  does  not  beUeve  it  fair  or 
reasonable  that  the  PHA  should  be 
penalized.  The  Department  agrees  that 
the  exemption  categories,  as  presented 
in  the  proposed  rule,  need  some 
clarification  and  the  new  rule  reflects 
that.  The  category  mentioned  by  some  of 
the  comments  is  duplicated  in  the 
proposed  rule  and  that  dupUcation  will 
be  eliminated  in  the  new  ^e.  The 
exemptions  will  remain  consistent  with 
the  nine  exemption  categories  used 
under  PFS. 
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Comment:  Two  comments  stated  that 
the  language  for  exemption  of  imits 
vacant  for  circumstances  and  actions 
beyond  the  PHA’s  control 
(§  901.10(9)(v))  provides  that 
insufficient  funding  for  otherwise 
approvahle  appUcations  made  for  QAP 
funds  (only  PHAs  with  less  than  250 
units  are  eligible  to  apply  and  compete 
for  QAP  funds)  are  exempted  from  the 
calculation  of  this  component.  It  further 
provides  that  this  definition  will  cease 
to  be  used  if  QAP  is  replaced  by  a 
formula  grant.  The  conunents  stated  that 
this  subsection  should  apply  to  CGP, 
particularly  now  with  the  budget 
reductions.  Also,  one  of  the  conunents 
stated  that  vacant  units  covered  in 
proposed  vmit  demolition  and 
disposition  appUcations  should  be 
excluded,  even  if  the  appUcations  have 
yet  to  be  acted  upon  by  HUD. 

Response:  The  Depmtment  disagrees 
and  has  retained  this  language  in  the 
new  rule.  The  provisions  referred  to  in 
the  comments  were  taken  directly  from 
the  new  Vacancy  Rule  pubUshed  in  the 
Federal  Register  on  February  28, 1996 
(61  FR  7586).  The  rule  incorporated 
recommendations  of  a  regulatoj^ 
negotiation  advisory  committee.  The 
committee  did  discuss  the  issue  of 
providing  reUef  to  PHAs  (and  RMCs) 
because  of  insufficient  funding  for  the 
QAP  and  CGP  programs.  The  reUef  was 
limited,  however,  to  insufficient 
funding  for  an  otherwise  approvable 
QAP  appUcation  (or  feiliue  of  a  PHA  to 
fund  an  otherwise  approvable  RMC 
request  for  CGP  funds  fit>m  its  PHA). 
The  QAP  is  a  competiUve  program  with 
insufficient  fundkg  to  cover  the  needs 
of  aU  approvable  fading  appUcations. 
When  the  funding  program  is 
competitive,  a  Pli\  eiffier  gets  the 
funding  appUed  for,  or  it  doesn’t. 
However,  since  the  CGP  is  a  formula 
grant  program,  with  guaranteed  yearly 
funding,  a  CGP  PHA  is  better  able  to 
plan  modernization  activities  in 
advance  and  make  crucial  repairs  as 
necessary. 

The  Department  does  not  agree  with 
the  suggekion  that  a  PHA  be  able  to 
assume  HUD  approval  of  a  pending 
appUcation  for  demoUtion  or 
disposition,  if  the  appUcation  has  not 
been  acted  upon  at  t)^  end  of  the  fiscal 
year  being  assessed.  There  are 
significant  differences  between 
initiating  the  appUcation  process  and 
receiving  approval  to  dispose  or 
demolish. 

Comment:  Six  comments  indicated 
that  vacancy  days  for  units  that  suffer 
casualty  danmge,  espedaUy  by  fire, 
should  not  be  counl^  until  the  unit  is 
turned  badr  over  to  the  PHA  after  the 
contractor  completes  the  repairs,  if 


appUcable,  instead  of  at  the  time  of 
insurance  claim  settlement.  It  is  more 
logical  to  include  casualty-damaged 
units  in  the  same  exemption  status  as 
units  undergoing  modernization  or  units 
docrimented  to  ^  uninhabitable  for 
reasons  beyond  the  PHA’s  control.  The 
exempted  vacancy  days  for  units  that 
suffer  casualty  damage  should  change  to 
read,  “vacant  units  that  have  sustained 
casualty  damage  imtil  the  unit  is  ready 
to  be  leased  or  90  days,  whichever  is 
earUer.’’ 

Response:  The  Department  disagrees 
with  the  comment.  The  indicator 
retained  the  current  provision  that 
already  allows  a  PHA  to  make  an 
adjustment  for  the  period  of  time  during 
wMch  the  claim  is  being  adjusted.  Since 
the  fire  damage  to  the  unit  may  be 
minimal  or  severe,  it  would  not  be 
appropriate  for  the  Department  to  allow 
an  automatic  additional  period  of  time 
of  up  to  90  days  to  repair  the  unit.  PHAs 
may  request  a  modification  to  the 
calculation  if  they  beUeve  they  have  a 
situation  (severe  damage)  that  warrants 
a  special  adjustment. 

Comment:  One  comment 
recommended  substituting  the  word 
“permits”  for  “requires”  in 
§  901.10(a)(4)  which  exempts  vacant 
units  in  which  resident  property  has 
been  abandoned,  but  only  if  State  law 
requires  the  property  to  be  left  in  the 
imit.  The  comment  added  that  when  a 
resident  abandons  a  unit,  leaving  their 
personal  property  therein,  many  small 
PHAs  have  no  other  appropriate  space 
to  store  such  property  during  the  period 
of  time  specified  by  State  law  before 
they  can  legally  dispose  of  the 
abandoned  property. 

Response:  The  Department  does  not 
concur  in  the  recommendation.  The 
point  of  this  provision  is  to  limit  the 
period  of  time  when  a  vacant  unit 
would  be  exempted  from  the  vacancy 
count  to  the  period  of  time  that  is 
beyond  the  PHA’s  control.  The 
proposed  change  would  expand  the 
provision  to  cases  in  which  State  law 
“permits”  a  unit  to  remain  encumbered 
by  abandoned  possessions.  HUD 
believes  that  the  existing  language — 
“requires” — ^is  more  spedfic  and  more 
limiting,  and  is  more  consistent  with  the 
intent  of  this  regulation  and  amilar 
recent  regulatory  efforts  to  reduce  unit 
vacancies. 

The  Department  recognizes  that  some 
small  PHAs  might  be  incxmvenienced  by 
having  to  store  abandoned  effects  for 
some  period  of  time  before  disposition, 
but  we  are  not  convinced  that  such 
inconvenience  is  sufficient  to  justify 
holding  a  residential  unit  off-line.  In 
most  cases,  laws  on  ahandmiment 
require  that  the  landlord  secure 


abandoned  property,  not  necessarily 
that  they  leave  such  property  in  place  in 
anticipation  of  the  abandoning  daily’s 
possible  return.  If  storage  space  is  at  a 
premium,  PHAs  have  the  option  of 
renting  a  storage  locker  and  either 
deducting  the  cost  of  the  rental  from  the 
proceeds  of  the  sale  of  the  goods,  if  any, 
or  collecting  that  cost  from  the  resident, 
should  he/she  re-appear. 

Comment:  One  comment  stated  that 
the  total  available  units  should  not 
include  units  that  are  being  modernized 
as  a  result  of  Federally  mandated  work 
projects  (such  as  a  lead-based  paint 
abatement  project)  that  require  that  the 
residents  be  relocated  while  the  work  is 
being  performed.  All  vacant  units  as  a 
result  of  Federally  mandated  woric  that 
requires  resident  relocation  should  be 
considered  not  available  for  the  period 
of  time  that  the  vmit  is  vacant  as  a  result 
of  the  required  work,  including  the  use 
of  the  unit  to  relocate  residents  dviring 
the  course  of  the  work.  Another 
comment  stated  that  the  exemptions 
should  include  a  category  for  vmits  held 
to  house  residents  relocated  due  to 
comprehensive  modernization.  When  a 
large  development  imdergoes 
comprehensive  modernization,  it  is 
difficult  to  quickly  find  units  to  transfer 
all  residents;  a  reasonable  time  limit 
should  be  included  in  the  exemption. 

Response:  The  Department  pt^ally 
agrees  with  the  conunent.  The  proposed 
methodology  for  calculating  the  vacancy 
rate  component  already  permits  a  PHA 
to  make  an  adjustment  to  its  vacancy 
days  for  vmits  vmdergoing 
modernization.  A  PHA  also  has  the 
option  of  requesting  a  modification  to 
the  calculation  of  this  component  that 
would  take  into  account  any  other 
special  factors  or  special  circvunstances 
that  are  out  of  the  control  of  the  PHA. 
The  Department  does  not  agree  with  the 
suggestion  that  PHAs  be  allowed  to 
adjust  their  vacancy  days  for  vmits  that 
are  not  vmdergoing  modernization  but 
are  being  held  vacant  for  relocation 
purposes. 

Comment:  One  comment  stated  that 
the  exemption  of  units  that  are 
uninhabitable  is  valuable  because  it 
allows  troubled  PHAs  to  work  on 
renovating  vmits  and  getting  them  back 
into  the  occupied  inventory  without 
being  penalu^  in  the  vacancy  rate 
calculations. 

Response:  The  Department  agrees  that 
this  exemption  category  is  valvule,  hut 
it  should  be  noted  that  the  category 
restricts  the  exempted  vmits  to  those 
uninhabitable  for  reasons  beyond  the 
PHA’s  control.  The  rule  further  defines 
these  reasons. 

Comment:  One  conunent  suggested 
that  the  rule  should  be  expanded  to 
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specifically  exempt  vacant  days  due  to 
transfer  of  residents  resulting  firom 
overhoused/underhoused  conditions 
and  when  for  security  reasons,  a 
resident  must  be  relocated  under  a 
witness  protection  program. 

Response:  The  Department  does  not 
agree  with  the  comment  that  the  new 
rule  include  adjustments  for  vacancy 
days  associated  with  relocation  of 
residents  because  of  over/underhoused 
circumstances.  This  is  a  situation  that 
shovdd  be  dealt  with  by  the  PHA  as  part 
of  its  normal  operations.  Adequate 
planning  on  the  part  of  the  PHA  can 
greatly  ^uce  the  amomit  of  time  that 
die  units  involved  in  the  transfer  remain 
vacant.  Vacancies  arising  as  a  result  of 
relocation  of  residents  for  security 
reasons  may  be  dealt  with  under  the 
modification  procedures. 

Comment:  One  comment  indicated 
that  the  rule  should  clarify  whether  the 
PHA  can. exclude  units  used  for  non¬ 
dwelling  purposes,  for  resident  services, 
or  that  are  occupied  by  PHA  employees 
even  if  HUD  has  not  specifically 
approved  their  conversion  for  non¬ 
dwelling  purposes. 

Response:  Tlie  E)epartment  believes 
that  the  relevant  rules  are  sufficienUy 
clear.  PHAs  may  not  use  dwelling  units 
for  qon-dwelling  purposes  without  ' 
explicit  authorization  for  the 
conversion,  and  there  should  be  no 
expectation  that  HUD  would  permit 
exemption  of  vacant  units  us^  for 
unaudiorized  purposes. 

Comment:  One  comment  indicated 
that  it  appears  that  §  901.10(a)(3) 
requires  that  to  be  exempted  under  this 
item,  imits  have  to  comply  with  the  two 
conditions  at  the  same  time.  The 
comment  added  that  the  exemption 
should  apply  if  either  one  of  the 
conditions:  high/imsafe  levels  of  toxic 
materials  or  structurally  unsoimd,  is 
present. 

Response:  The  Department  agrees 
with  die  comment  t^t  the  exemption 
should  apply  when  either  one  of  the . 
conditions  is  satisfied.  The  new  rule  has 
been  modified  to  conform  with  the 
Vacancy  Rule  and  the  subject  items  are 
now  covered  under  §§  901.10(b)(2)(ii) 
and  (b)(2)(iv). 

Comment:  Two  comments  observed 
that  there  are  several  categories  of  units 
exempted  “off-the-top”  when 
calculating  adjusted  vacancy  rate  and 
turnaround  time.  The  comments 
indicated  that  HUD  should  clarify  if  the 
exemption  of  units  vacant  for 
circumstances  beyond  the  PHA’s  control 
due  to  changing  market  conditions  is 
determined  by  the  PHA  (self-certified) 
or  reviewed  and  decided  by  HUD  as  a 
modification.  The  comments  also 
requested  HUD  to  clarify  the  exemption 


of  units  vacant  for  circumstances 
beyond  the  PHA  control  due  to  natural 
disasters  as  to  who  determines  or 
declares  the  natural  disaster  condition. 

The  comments  suggested  that, 
because  these  are  excluded  “off-the-top” 
and  using  a  PHA-certified  figure,  it  is 
left  entirely  to  the  PHA  to  decide  if 
these  circumstances  apply,  when  they 
apply,  and  then  to  subtract  them  out  of 
the  calculation.  As  currently  structured, 
a  PHA  could  unilaterally  adjust  the 
figures  they  report  under  “adjusted 
vacancy  rate”  and  “tumaroimd  time” 
because  they  believe  that  “changing 
market  conditions”  have  caused  their 
units  to  remain  vacant,  or  because 
“insufficient  CHAP  funding”  prevented 
the  PHA  from  occupying  &e  units.  All 
market  conditions  are  “changing”  to 
some  extent,  and  no  CIAP-fund^  PHA 
ever  receives  “sufficient  funding  for 
otherwise  approvable  applications”  to 
meet  all  of  their  needs,  llie  real 
question  is,  when  are  these 
circumstances  sufficiently  unique  and 
extensive  to  impact  a  PHA’s  ability  to 
occupy  its  units? 

The  comments  indicated  that  these 
two  conditions  are  so  subjective  and 
judgmental  that  they  should  be 
addressed  through  the  regular  PHMAP 
modification  process.  The  comments 
added  that  it  is  inappropriate  for  an 
allegedly  objective  assessment  process 
such  as  PHMAP  to  allow  the  entity 
being  assessed  (i.e.,  the  PHA)  to  exercise 
this  degree  of  unilateral  control  over 
their  own  assessment.  This  may  help  to 
improve  PHA  grades,  but  it  does 
nothing  for  the  integrity  of  the  PHMAP 
eissessment  process.  One  comment 
requested  that  exemptions  be  clearly 
defined,  leaving  as  little  subjective 
determination  as  possible  to  HUD  field 
staff.  Another  comment  requested  HUD 
to  clarify  if  the  PHA  may  exempt  the 
units  listed  when  preparing  the  PHMAP 
certification  or  if  it  should  request  a 
modification. 

Response:  The  Department  disagrees 
with  ffie  proposition  that  the  PHAs  have 
free  rein  to  define  away  unit  vacancies 
as  a  function  of  natural  calamities  and/ 
or  market  circmnstances  beyond 
control.  These  issues  were  a  major 
soiuce  of  discussion  during  the 
pegotiation  of  the  PFS  Vacancy  Rule, 
and  the  language  upon  which  the 
negotiated  ^emali^g  committee 
reached  agreement  is  faithfully 
reproduce  in  this  regulation.  For 
example,  the  committee  deemed  the 
term  “nqtiiral  disaster”  sufficiently . 
precise  for  purposes  of  establishing  a 
formula  for  determining  PFS  eligibility. 

In  the  case  of  a  claim  for  exemption 
under  any  of  these  “beyond-the-control” 
criteria,  the  PHAs  can  exclude  the  units 


when  preparing  the  PHMAP 
certification,  but  HUD  intends  that  the 
burden  of  proof  should  fall  on  the  PHA 
to  demonstrate  that  it  has  done  what  it 
can  to  remedy  the  reason(s)  for  the 
vacancy.  In  the  case  of  a  “natural  * 
disaster”  claim,  the  PHA  would  be 
expected  to  point  to  a  proclamation  by 
the  President  or  the  Governor  that  the 
county  or  other  local  area  in  question 
has,  in  fact,  been  declared  a  disaster 
area.  Where  a  PHA  claims  extraordinary 
market  conditions,  the  PHA  will  be 
expected  to  document  the  market 
conditions  to  which  it  refers  (the 
examples  of  changing  population  base 
and  competing  projects  are  the  simplest) 
and  the  explicit  efforts  that  the  PHA  has 
made  to  address  those  conditions. 

The  Department  does  not  believe  that 
it  can  draft  a  regulation  that  concretely 
defines  and  deUmits  all  the 
circumstances  that  could  affect  a  PHA’s 
capacity  to  maintain  high  occupancy 
levels,  nor  does  HUD  deem  it  advisable 
to  attempt  to  do  so.  The  PHAs  and  their 
parent  State  and  local  governments  are 
in  the  best  position  to  recognize  and 
appreciate  specific  local  circumstances. 
In  this  regulation,  and  in  the  supporting 
handbook  guidance,  we  will  expect  that 
PHAs  will  be  able  to  provide  data  with 
which  to  support  their  self- 
certifications,  and  upon  which  HUD 
reviewers  can  verify  such  self- 
certifications,  but  HUD  believes  that  it 
would  be  cormter-productive  to  attempt 
to  define  further  or  to  limit  the  scope  of 
PHAs’  capacity  to  describe  their  re^- 
world  situations. 

Comment:  One  comment  proposes 
that  an  adjustment  factor  be  added  for 
turnovers  delayed  because  the  applicant 
must  give  30  to  60  days  notice  (by  lease) 
to  their  current  landlord  before  moving. 

Response:  The  Department  does  not 
agree  with  the  proposed  addition.  PHAs 
should  know  local  conventions  on 
requirements  for  notice,  and  plan  their 
own  management  activities  accordingly, 
projecting  expected  turnovers  and 
providing  notice  to  applicants  that  a 
unit  is  expected  to  b^ome  available,  for 
example,  far  enough  in  advance  to  avoid 
delays  in  leasing.  In  those  cases  where 
special  local  circiunsfrmces  make  this 
imfeasible,  the  PHA  may  submit  a 
modification  request  to  the  indicator. 

Comment:  One  comment  requested 
guidance  on  HUD’s  interpretation  of 
units  that  are  vacant  “for  reasons 
beyond  the  PHA’s  control”  asking 
whether  this  category  includes  items 
such  as  termite  d^age,  vandalism,  or 
casualty  loss  that  may  not  be  covered  by 
insurance  if  there  is  a  high  deductible. 
Two  other  comments  asked  if  the 
exemption  would  include  units  delayed 
for  reoccupancy  as  a  result  of  heavy 
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vandalism  since  such  vandalism  is  often 
beyond  the  PHA’s  control. 

Response:  The  Department  does  not 
consider  that  the  examples  cited  in  the 
comment  fall  under  the  definition  of 
units  vacant  for  reasons  beyond  the 
PHA’s  control.  Termite  control  is 
similar  to  other  examples  of  pest  control 
and  is  considered  part  of  the  normal 
maintenance  operations  of  any  standard 
performance  PHA.  A  well  managed  PHA 
should  also  have  insurance  coverage  for 
casualty  loss  (including  vandalism) 
providing  enough  coverage  to  enable  the 
PHA  to  repair  the  units  in  case  of 
casualty  damage.  In  cases  where  special 
local  circumstances  may  make  this 
unfeasible,  the  PHA  should  submit  a 
modification  request  to  the  indicator. 

Definitions 

Comment:  One  comment  stated  that 
the  definition  of  “imder  construction*’ 
as  related  to  force  account  work  should 
be  changed  to  indicate  that  force 
accoimt  work  has  started  in  the  block 
(as  opposed  to  the  specific  unit). 

Response:  The  new  rule  has  been 
changed  to  indicate  that  force  accoimt 
work  has  started  either  in  the  unit(s)  or 
in  the  buildiim(s). 

Comment:  One  comment  stated  that 
the  term  “imits  available  for 
occupancy”  needs  to  be  clearly  defined. 
Some  troubled  PHAs  could  argue  that  a 
certain  number  of  their  units  are  not 
available  for  occupancy  because  of  the 
extremely  poor  condition  of  the  units. 

Another  comment  indicated  that  the 
term  “dwelling  rmit”  is  not  defined  in 
the  proposed  ^e.  It  should  be  defined 
as  a  unit  that  is  either  leased  or 
available  for  lease  to  eligible  low- 
income  residents.  Another  comment 
stated  that  the  term  "available  unit”  is 
defined  in  the  preamble  and  the  rule  but 
never  used  again.  Instead,  the  term 
“unit”  is  used  in  connection  to  the 
terms  "vacant  unit”  and  “vacancy  day”. 
The  tertn  "vmit  days  available”  is  used 
but  no  clear  connection  is  ever  drawn 
between  it  and  "available  imits”.  HUD 
should  clarify  and  substitute  where 
necessary. 

One  comment  stated  that  the  term 
"vacant  unit”  in  the  rule  is  different 
fit>m  the  term  as  used  in  the  preamble. 
The  preamble  indicates  that  "miits 
imder  lease  for  non-dwelling  uses 
should  not  be  included...”  In  other 
words,  these  units  should  be  excluded. 
The  rule  definition  states  that  units 
under  lease  for  police  substations,  social 
service  providers,  etc.,  are  treated  the 
same  as  units  under  lease  to  eligible 
femiUes.  If  an  occupant  vacates  the  imit, 
it  is  made  available  to  another  social 
service  provider.  These  imits  are  not 
available  for  lease  to  eligible  low- 


income  residents,  and  as  such,  should 
not  be  treated  the  same  as  units  which 
are  available  in  this  definition.  It  should 
be  clarified  whether  these  units  will  be 
excluded  firom  the  computation  of 
vacant  units  or  if  they  i^ll  be  counted 
as  occupied  units.  Another  conunent 
stated  t^t  units  used  for  non-dwelling 
purposes  and  dwelling  units  occupied 
by  PHA  employees  and  units  used  for 
resident  services  need  to  have 
additional  parameters  defined.  This 
adjustment  may  encourage  some  poorly 
run  PHAs  to  use  these  loopholes  to  get 
a  better  adjusted  vacancy  rate. 

Response:  The  Department  agrees  that 
dwelling  units  used  for  non-dwelling 
purposes  with  HUD  approval,  employee 
occupied  units,  and  vacant  units 
approved  for  demolition  or  disposition 
should  not  be  included  as  available 
units  in  the  determination  of 
occupancy/vacancy  rates  emd  the  new 
rule  reflects  that  change.  We  also  agree 
with  the  definition  of  a  "dwelling  unit” 
as  a  unit  that  is  either  leased  or 
available  for  lease  to  eligible  low- 
income  residents. 

Comment:  Two  comments  indicated 
that  while  the  use  of  the  total  unit  days 
available  as  the  denominator  in  both  the 
actual  and  adjusted  vacancy  rates 
provides  a  simple  procedure,  it  tends  to 
understate  the  adjusted  vacancy  rate.  A 
more  accurate  calculation  would 
exclude  the  adjusted  vacant  units  from 
both  the  numerator  and  denominator. 

Response:  The  calculation  of  the 
vacancy  rate  and  the  use  of  that  rate  to 
determine  a  given  grade  for  PHMAP 
purposes  has  been  and  continues  to  be 
closely  linked  to  the  methodology  and 
definitions  used  in  the  PFS.  Under  the 
PFS,  a  PHA,  when  calculating 
occupancy  or  vacancy  rates,  first 
determines  the  total  number  of  dwelling 
units  in  its  inventory  (the  denominator 
portion  of  the  rate  being  calculated). 
Regulations  then  permit  the  PHA  to 
exclude  units  that  have  been  approved 
for  deprogramming  (e.g.,  demolition  or 
disposition)  as  they  berame  vacant  and 
units  approved  for  non-dwelling  use. 
These  ej^usions  reflect  the  permanent 
nature  of  the  action.  Units  that  are 
undergoing  modernization  or  are  vacant 
because  of  circumstances  beycmd  the 
PHA’s  control  are  not  excluded  from  the 
denominator  because  these  actions  are 
not  permanent.  By  rmnaining  in  the 
denominator,  they  will  continue  to  be 
eli^ble  for  operating  subsidy. 

The  incluaon  of  units  undergoing 
modernization  or  units  vacant  because 
of  circumstances  beyond  the  PHA’s 
control  in  the  denominator  does  not 
make  the  calculation  of  the  PHMAP 
adjusted  vacancy  rate  either  “more” 
accurate  or  “less”  accurate.  What  is 


necessary  is  that  the  two  quantities  that 
comprise  the  rate  have  a  logical 
relationship  to  each  other.  In  this  case, 
the  relationship  is  between  a  PHA’s 
dwelling  unit  inventory  and  that  portion 
of  the  inventory  that  is  vacant  during 
the  PHA’s  fiscal  year.  Under  both 
PHMAP  and  PFS,  there  are  incentives  to 
minimize  the  portion  of  the  inventory 
that  is  vacant  and  both  approaches  start 
by  looking  at  the  proportion  of  total 
vacancies  to  the  dwelling  unit 
inventory.  If  that  rate  is  low  enough,  the 
PHA  will  maximize  its  PHMAP  grade 
and  its  operating  subsicfy  eligibility. 

Both  PHMAP  and  PFS  also  recognize 
that  not  all  vacancies  are  "equal.”  A 
PHA  with  a  high  number  of  vacant  units 
may  still  maximize  its  PHMAP  grade 
and  PFS  eligibility  if  it  can  show  that 
most  of  the  vacant  units  are  undergoing 
modernization.  When  one  makes  an 
adjustment  to  the  total  number  of 
vacancies  to  exclude  those  that  are 
undergoing  modernization,  the  PHA  is 
not  changing  the  feet  that  the  unit  is  still 
part  of  the  PHA’s  dwelling  unit 
inventory.  This  is  why  the  adjustment  is 
only  to  the  numerator  portion  of  the  rate 
and  not  to  the  denominator. 

Comment:  One  comment  indicated 
that  the  term  "vacancy  day”  definition 
uses  the  qualifying  statement  “...unless 
the  vacancy  day  is  exempted  for  an 
eligible  reason.”  A  “vacancy  day”  does 
not  lose  its  status  as  a  "vacancy  day” 
because  it  is  exempted.  It  simply 
becomes  a  “vacancy  day  that  is 
exempted”.  This  should  be  clarified 
because  other  terms  (like  “actual 
vacancy  rate”  and  “adjusted  vacancy 
rate”)  make  reference  to  it  in  their 
definitions.  Another  comment  proposed 
that  the  definition  for  vacancy  day 
should  be  modified  to  specify  that  it 
pertains  to  “dwelling”  units. 

Response:  The  Department  agrees 
with  me  comments  and  the  new  rule 
reflects  the  changes. 

Comment:  One  comment  indicated 
that  the  term  “units  available  for 
occupancy”  is  defined  as  the  number  of 
units  identified  on  a  PHA’s  ACC  times 
the  number  of  days  available  and  asked 
then  what  number  should  be  used  for 
units  acquired  or  buih  during  the 
assessment  year?  Two  comments  asked 
whether  occupied  units  that  have  not 
reached  Date  of  Full  Availability  * 
(DOFA)  are  counted  or  excluded  until 
th^  reach  DOFA  date. 

Response:  The  definition  of  number  of 
“units  available  for  occupancy”  has 
been  clarified  to  exclude  three 
categories  of  units  fit)m  the  number  of 
units  identified  in  the  PHA’s  ACC.  The 
units  acquired  or  built  during  an 
assessment  year  will  be  added  on  a 
prorated  basis  based  on  the  sum  of  the 
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number  of  days  available  of  each 
individual  unit  added  to  the  A(X.  The 
date  to  be  used  for  determining  days 
available  is  the  date  of  “End  of  Initial 
Operating  Period”  (EIOP)  for  the 
corresponding  project.  COMMENT:  One 
comment  stated  that  the  formula  used 
for  the  calculation  of  the  actual  vacancy 
rate  is  inconsistent  with  that  used  for 
the  completion  of  PHA  financial 
information  and  creates  the  potential  for 
errors  when  preparing  both  the  PHMAP 
certification  and  the  annual  budget 
dociunents.  The  actual  vacancy  rate 
should  be  consistent  throughout  all 
HUD  requirements  (i.e.,  form  HUD- 
51234  and  budget  forms). 

Response:  The  Department  agrees  that 
the  definitions  end  methodologies  for 
both  PFS  and  PHMAP  should  ^  the 
same  as  long  as  feasible,  and  the 
laiiguage  of  the  new  rule  reflects  that. 

Comment:  One  comment 
recommended  adding  to  the  list  of 
definitions  the  terms  “move-out  date,” 
which  is  when  the  PHA  regains 
possession  of  the  unit  by  the  legal 
expiration  of  the  lease;  and  “effective 
lease  date,”  which  is  the  date  from 
which  rent  is  due  and  payable  and  all 
other  provisions  of  the  lease  are 
enforceable. 

Response:  The  Department  partially 
agrees  with  the  comment  and  the  new 
rule  includes  the  definitions.  The 
“effective  lease  date”  is  the  date  when 
the  execute  lease  contract  becomes 
effective  and  rent  is  due  and  payable 
and  all  other  provisions  of  the  lease  tue 
enforceable.  On  the  other  hand,  the 
“move-out  date”  is  the  actrial  date  when 
the  resident  vacates  the  unit,  which  may 
or  may  not  coincide  with  the  legal 
expiration  of  the  lease  agreement. 

Component  #2,  Unit  Tumaroimd 

Comment:  Two  comments  stated  that 
if  the  tumarotmd  calculation  is  retained, 
it  should  be  kept  as  a  separate  indicator. 
Two  comments  suggested  the 
elimination  of  this  component,  because 
unit  tumarotmd  measures  efficiency  of 
scheduling  maintenance  activities, 
which  should  be  covered  by  indicators 
#4  and  #5. 

Response:  The  Department  disagrees 
with  both  of  these  suggestions.  The 
requirement  to  meastire  a  PHA’s  ability 
to  turn  around  its  vacant  units  is 
statutory,  whether  the  statutory 
requirement  is  carried  out  by 
establishing  a  separate  indicator  for  unit 
turnaround  or  by  including  unit 
turnaround  as  a  component  of  a 
different  indicator.  'Die  Department 
agrees  with  the  assiunption  that  if 
vacancies  are  at  a  grade  C  or  above,  a 
PHA  does  not  have  a  problem  with 
turning  around  vacant  units.  The 


Department  also  disagrees  that  vmit 
turnaround  solely  measures  a  PHA’s 
efficiency  of  schooling  maintenance 
activities.  The  calculation  of  unit 
turnaround  also  includes  down  time, 
which  is  the  time  between  when  the 
unit  is  vacated  and  a  work  order  is 
issued  for  the  repair  of  the  unit;  and 
lease-up  time,  which  is  the  time  from 
when  maintenance  completes  the  repair 
of  the  unit  and  a  new  lease  takes  effect. 

Comment:  Three  comments  stated 
that  this  component  does  not  accurately 
measure  a  PHA’s  performance  in 
maintaining  and  leasing  their  units 
because  nothing  in  the  component 
shows  how  many  units  the  PHA  had  to 
turn  around  during  the  year.  These 
commenters  believed  the  percentage  of 
units  that  are  trimed  arotmd  during  the 
year  should  be  included  in  the  formula. 
For  example,  if  a  PHA  has  a  turnaround 
time  of  20  days,  and  turned  over  45% 
of  their  units,  and  you  multiply  the 
tumaroimd  time  (20  days)  times  the 
percentage  of  turnover  (45%),  it  equals 
20  times  45%,  or  nine  days.  You  then 
subtract  nine  days  from  the  20  days  to 
equal  a  turnaround  of  11  days.  The 
commenters  felt  that  this  is  a  more 
accurate  measure  of  a  PHA’s  ability  to 
manage  and  turnaround  per  unit.  A 
PHA  with  a  high  yearly  turnaround  is 
unduly  taxed  under  the  current  formula. 

Response:  The  Department  disagrees 
with  this  suggestion  because  this 
component  is  measuring  the  annual 
average  of  time  it  takes  a  PHA  to  turn 
around  its  vacant  units,  rather  than 
measuring  the  turnover  rate,  which 
takes  into  account  how  many  units  the 
PHA  had  to  turn  around  during  the  year. 

Comment:  Three  comments  stated 
that  the  calculation  of  unit  turnaround 
includes  vacancy  days  from  prior  fiscal 
years,  offering  little  incentive  (scoring) 
imder  the  proposed  rule  for  re- 
occupying  older  units.  It  is 
recommended  that  unit  tumaroimd  time 
be  capped  at  one  year  or  360  days. 

Response;  The  Department  disagrees  - 
because  to  do  so  would  result  in  an 
inaccurate  assessment  of  a  PHA’s  ability 
to  turnaround  all  vacant  units  and 
would  provide  no  incentive  for  PHAs  to 
ensure  that  long-tem  vacant  units  are 
turned  around  and  reoccupied.  In 
addition,  if  these  units  are  not  included 
in  the  calculation  of  this  component,  it 
would  result  in  a  skewed  perception  of 
a  PHA’s  ability  to  manage  its  total 
maintenance/re-leasing  activities. 
Furthermore,  “turnaround  time”  is  a 
term  of  art  and  means  all  the  days  that 
elapse  between  one  tenancy  and  the 
next.  In  the  event  that  unusual  or 
special  circumstances  exists,  a  PHA  may 
request  a  modification  to  the  calculation 
of  this  component. 


Comment:  Two  comments  feel  that 
this  component  should  be  given  the 
same  exemptions  as  in  component  #1. 

Response:  The  Department  agrees  and 
stated  so  in  both  the  preamble  and  the 
regulation  of  the  proposed  rule,  as  well 
as  in  the  new  rule. 

Comment:  Two  comments  stated  that 
unit  tmnaround  time  should  exempt 
seven  days  for  each  PHA-required 
transfer  because  one  resident  has  two 
rmits  tied-up  for  a  week  and  sometimes 
longer. 

Response:  The  Department  disagrees 
with  this  suggestion.  Although  the  total 
time  it  todc  the  two  units  mentioned  in 
the  conunent  to  be  turned  around  may 
have  been  a  week  or  longer,  each  unit 
was  turned  around  on  different  days, 
with  different  individual  total 
tmnaround  time.  The  intent  of  this 
component  is  to  measure  the  annual 
average  nrunber  of  days  it  takes  a  PHA 
to  turn  arotmd  its  vacant  units,  which 
includes  for  each  vacant  unit  a  total  of 
down  time,  inake  ready  time,  and  lease 
up  time. 

Comment:  Two  Comments  questioned 
the  definition  which  states  that  units  are 
exempted  from  the  vacancy  calculation 
if  special  conditions  exist  that  are 
beyond  control  of  the  PHA.  They 
inquired  whether  this  definition 
includes  imits  delayed  for  reoccupancy 
as  a  result  of  heavy  vandalism.  They 
contend  that  it  should  because  such 
vandalism  is  often  beyond  the  PHA’s 
control. 

Response:  The  Department  has  ' 
determined  not  to  specifically  include 
heavy  vandalism  as  part  of  conditions 
beyond  a  PHA’s  control  in  this 
definition  since  circumstances  for 
individual  PHAs  will  differ.  In  such  a 
case,  a  PHA  may  submit  a  modification 
request  to  exclude  such  units  in  the 
calculation  of  this  component, 
accompaniedfoy  justifj^g 
documentation. 

Comment:  One  Comment  stated  that 
unit  tumaroimd  is  assessed  based  on 
calendar  days  rather  than  working  days 
(25%  of  the  time  in  20  calendar  days  is 
non-working  time).  Tlie  Commenter 
contended  that  it  should  be  based  on 
regular  working  days  since  most  PHAs 
caimot  afford  to  pay  overtime  salary 
rates. 

Response:  The  Department  disagrees 
and  will  continue  to  use  calendar  days 
as  the  standard  for  all  of  the  PHMAP 
indicators.  Vacancies,  rent  collection, 
etc.,  are  not  based  on  working  days,  and 
it  would  be  unrealistic  to  do  so.  In 
addition,  it  is  easier  to  calculate 
calendar  days,  especially  when  using  an 
automated  system,  due  to  the  necessity 
of  factoring  in  holidays  and  weekends 
when  using  working  days. 
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Comment:  One  Comment  stated  that 
unit  turnaround  operates  against 
thorough  tenant  screening  and 
complimce  with  city  code  requirements 
and,‘therefore,  against  the  reputation  of 
public  housing.  These  other  factors  that 
affect  unit  tumaroimd  should  be 
considered,  including  strict  lease 
compliance,  terminating  residencies  or 
relocating  over  or  imderhoused'families. 
The  Commenter  said  that  conscientious 
implementation  of  HUD  policy  can 
create  large  turnovers,  stress 
maintenance  resources  and  result  in 
poor  ratings,  vdiile  a  PHA  with  no 
turnovers  or  even  lack  of  attention  to 
over  and  under-housing  can  maintain  an 
excellent  rat^. 

Response:  The  Department  disagrees’ 
with  ^s  statement  because  the 
enforcement  of  and/or  compliance  with 
these  factors  is  part  of  the  ongoing 
management  responsibility  of  all  PHAs. 
Using  good  management  practices,  a 
PHA  should  not  ^ve  a  higher 
turnaround  time  due  to  ei^rcement 
and/or  compliance  with  the  other 
factors  mentioned  in  the  Comment.  For 
example,  a  PHA  that  strictly  enforces 
rent  collection  procedures  will  typically 
have  fewer  evictions  since  more 
residents  will  pay  rent  in  a  timely 
maimer.  This  normally  will  eliminate 
the  need  for  evictions  or  situations 
where  huge  balances  are  built  up  and 
the  resident  vacates  as  a  resvdt  of  not 
being  able  to  pay  off  the  indebtedness 
once  court  action  is  taken:  If  a  PHA 
enforces  the  lease  clauses  regarding  the 
upkeep  of  the  unit  by  occupants  tl^ugh 
informing  the  resident  of  the  family’s 
responsibility,  providing  instruction  as 
necessary,  and  through  inspections, 
repair,  and  properly  instituted  resident 
charges,  units  will  tend  to  be  in  better 
condition  when  vacated,  thereby 
reducing  needed  repairs  and 
subsequently  reducing  vacant  unit 
tumaroxmd  time.  Additionally,  a  lack  of 
attention  to  over  and  underhoused 
residents  will  affect  a  PHA’s  turnover 
rate,  rather  than  its  tumaroimd  time. 

Comment:  One  Ckimment  requested 
that  the  Department  consider  the 
implementation  of  an  exception  to  the 
component  whereby,  if  all  but  one  unit 
turns  over  in  a  timely  manner,  a  PHA 
can  request  an  exception  for  a 
circumstance  that  was  beyond  its 
controL  Even  one  exception  can  have  a 
big^impact  in  a  small  PHA. 

Response:  The  Department  agrees, 
and  in  the  event  a  truly  unusud  or 
special  drcumstance  exists,  a  PHA  may 
submit  a  modification  request  that 
addresses  the  circumstance(s)  beyond 
its  control. 

Comment:  One  Ckimment  stated  that 
assessing  this  component  based  on  how 


the  PHA  fared  in  the  first  component  is 
appropriate  and  the  grading  is  eqvdtable. 

Response:  The  Department  agrees, 
and  will  continue  to  examine  imit 
turnaroimd  as  the  second  component 
under  this  indicator. 

Comment:  One  Comment  stated  that  if 
the  cvurent  turnaround  method  stays,  it 
should  be  a  measure  of  when  the  unit 
is  ready  physically  for  rental  and  the 
new  tenant  has  committed  to  the  unit, 
not  necessarily  when  physical 
occupancy  occurs. 

Response:  The  Department  disagrees 
with  the  Ccmunent  for  several  reasons. 
First,  there  is  no  guarantee  that 
maintenance  staff  will  start  renovations 
as  soon  as  possible  after  the  imit  is 
vacated.  Srcondly,  there  is  no  guarantee 
that  the  first  applicant  that  is  offered  the 
unit  will  accept,  thereby  leaving  the 
unit  vacant  for  a  longer  period  of  time. 
Thirdly,  the  Department  beheves  that 
the  definition  of  turnaround  time  takes 
into  account  the  concerns  expressed  in 
the  Department’s  first  two  reasons  for 
disagreeing.  A  well  managed  PHA 
coordinates  maintenance  and  resident 
selection  activities  to  ensvire  that  as 
many  units  as  possible  are  available  for 
occupancy  as  soon  as  possible  by 
planning  move-ins  in  advance  and 
notifying  applicants  as  soon  as  possible. 
Since  the  PHMAP  assesses  management 
performance,  it  is  appropriate  to  include 
the  management  of  the  total 
maintenance/re-leasing  activities  in  this 
component. 

Comment:  One  Comment  (1)  disagrees 
that  unit  turnaround  is  an  unnecessary 
component  for  high  performers;  (2)  feels 
that  this  component  should  be  weighted 
as  proposed;  (3)  believes  that  an 
adjusted  tvimaround  time  exceeding  30 
days  is  unacceptable  performance  for ' 
any  management  £^ency  regardless  of 
the  vacancy  rate;  and  (4)  believes  that 
the  need  for  a  turnaround  time  of  50 
days  or  less  to  score  on  this  component 
is  a  poor  standard  and  would  not  show 
the  results  of  what  may  be  clear  and 
significant  p^ormance  improvements. 

Response:  The  Department  disagrees 
with  the  first  statement  because 
normally,  a  PHA  (whether  a  standard  or 
high  performer)  t^t  achieves  at  least  a 
grade  of  C  for  component  #1  does  not 
have  a  problem  with  turning  around 
vacant  units,  i.e.,  unit  tumaroxmd  is  not 
a  factor  in  a  high  vacancy  rate.  ’The 
Department  agrees  with  the  second 
statement  because  the  vacancy  rate  is  a 
clear  manifestation  of  management 
effort  and  embodies  the  essence  of  a 
PHA’s  mission;  therefore,  it  is  weighted 
more  heavily  than  the  process-oriented 
unit  turnaround  component  It  is  not 
clear  what  the  Comment  meant  in  the 
third  statement  by  “adjusted  tiumaround 


time.’’  This  term  was  not  referred  to  in 
the  proposed  rule,  was  not  included  as 
a  definition,  nor  was  it  used  in  the  text 
of  the  component.  The  Department  also 
disagrees  with  the  fourth  statement  and 
believes  that  the  range  between  the 
grades  in  this  component  is  equitable 
for  the  new  rule. 

Comment:  One  Comment  stated  that 
the  proposed  rule  provides  that  the 
calculation  of  tiumaroimd  time  for 
newly  modernized  units  starts  when  the 
unit  is  turned  over  to  the  PHA  from  the 
contractor  and  ends  when  the  lease  is 
effective  for  the  new  or  returning 
resident.  'This  provision  eliminates  a 
level  playing  field  for  measuring  the 
norm^  tumaroxmd  time  required  by  a 
PHA  to  restore  vacant  xmits  to 
occupancy.  The  Commenter  alleges  that 
this  gives  xmfair  advantage  to  PHAs  that 
did  not  need  to  vacate  units  for 
modernization  and  it  doubly  penalizes 
PHAs  that  modernize  xmits  for 
completing  modernization  on  large 
nxunbers  of  xmits  concxirrently.  The 
Commenter  felt  that  this  component 
shoxild  measxire  the  time  it  takes  PHAs 
to  restore  xmits  to  occupancy  when  they 
vacate  for  normal  move-out  reasons. 

Response:  The  Department  disagrees 
with  this  Comment  and  believes  that 
this  method  of  calculating  xmit 
txunaroxmd  does  provides  a  level 
playing  field  for  PHAs  because  it 
provides  a  standard  method  that  xvill  be 
used  by  all  PHAs.  The  Deptulment  does 
not  beUeve  that  this  method  of 
calculating  xmit  txunaroxmd  gives  an 
xmfair  advantage  to  any  PHA,  regardless 
of  the  scope  or  type  of  modernization. 

A  xmit  that  is  modernized  xvith  the 
resident  in  place  is  not  included  in  the 
calcxilation  of  this  indicator  becaxise  it 
has  not  been  vacated  and  subsequently 
txuned  aroxmd;  therefore,  there  is  no 
advantage  to  be  considered.  If  a  PHA 
vacates  a  xmit  to  modernize,  the  time  it 
took  to  modernize  the  xmit  is  not 
included  in  xmit  txunaroxmd  time 
regardless  of  the  number  of  xmits 
completing  modernization  concxirrently. 
A  PHA  should  benble  to  plan  for  move- 
ins  in  advance  and  notify  applicants  in 
sufficient  time  to  coincide  with  the 
availability  of  xmits.  This  component 
xvill  continue  to  measure  xmit 
txunaroxmd  for  whatever  reason  the  xmit 
is  vacated  and  tximed  aroxmd. 

Comment:  One  Comment 
recommended  that  average  txunaroxmd 
time  be  defined  as,  “the  annual  average 
of  the  total  nxunber  of  txunaroxmd  days 
between  the  legal  expiration  date  of  the 
immediate  past  lease  (whenever  that 
occxured,  including  in  some  prexdoxis 
fiscal  year)  and  the  date  a  new  lease 
takes  effect,  that  being  the  date  fiom 
which  rent  is  due  and  payable  and  all 
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other  provisions  of  the  lease  are 
enforceable.”  This  allows  PHAs  to  take 
into  consideration  the  wide  variety  of 
local  ordinances  and  State  statues  that 
effect  the  termination  of  a  lease  and  date 
the  PHA  thereby  regains  possession  of 
the  unit. 

Response:  The  Department  agrees,  in 
part,  with  this  recommendation,  and 
will  change  the  definition  of  average 
tiunaround  time  to  read,  “...the  annual 
average  of  the  total  number  of 
tumaroimd  days  between  the  latter  of 
the  legal  expiration  date  of  the 
imme^ate  past  lease  or  the  actual 
move-out  date  of  the  former  tenant 
(whenever  that  occurred,  including  in 
some  previous  fiscal  year)  and  the  date 
a  new  lease  takes  effect.”  This  change 
will  take  into  consideration  the  wide 
variety  of  State  and  local  laws  that  effect 
the  termination  of  a  lease.  By  retaining 
the  actual  move-out  date  of  the  former 
tenant  in  the  definition,  a  PHA  is  not 
penalized  for  doing  evictions,  since  in 
such  cases,  the  resident  usually  vacates 
after  the  legal  expiration  date  of  the 
lease.  It  should  Im  noted  that  in  the  rare 
case  where  an  applicant  executes  a  lease 
and  moves  into  the  imit  prior  to  the 
completion  of  minor  repairs,  the 
calculation  of  turnaround  time 
continues  imtil  the  repairs  to  the  unit 
have  been  completed  by  the  PHA. 

Indicator  #2,  Modernization — §  901.15 

The  weight  for  this  indicator  has  been 
increased  to  xl.5  in  the  new  rule  to 
reflect  the  importance  of  planning  for 
and  allocating  scarce  modernization 
funding. 

Comment:  Ten  Comments  supported 
the  greater  emphasis  being  given  to 
obligation  of  funds  in  relation  to 
expenditure  of  funds  for  components  #1 
and  #2. 

Response:  The  Department  concurs 
that  by  assigning  more  weight  to  fund 
obligation,  and  less  to  fund  expenditure, 
the  rule  largely  removes  the 
disincentive  for  PHAs  to  accept  inferior 
work  products  firom  contractors. 

Comment:  Two  comments 
recommended  that  there  should  be 
intermediate  grades  fur  components  #1 
and  #2  that  allow  for  varying  times 
beyond  the  reqiiired  deadlines  (e.g., 
within  one  year  after  deadline  =  C,  two 
years  =  D,  etc.).  Interim  grades  should 
be  adopted  to  recognize  that  capacities 
vary  between  PHAs  and  the  size  of  their 
modernization  programs.  One  method 
would  be:  A  for  100%,  B  for  90-99.9%, 
C  for  8a--89.9%,  D  for  70-79.9%,  and  F 
for  below  70%.  If  the  Department 
remains  adamant  that  these  are  too 
many  grades,  then  at  least  a  grade  of  C 
should  be  available  for  >  80%  but  < 
100%.  Another  comment  suggested  that 


components  #1  and  #2  should  have 
more  grades  (A-F)  to  allow  small 
amounts  of  funds  to  be  expended/ 
obligated  without  scoring  an  F.  For 
example,  99%  of  fimds  obhgated/ 
expended  would  receive  a  score  of  B, 
and  95%  of  fimds  obligated/expended 
would  receive  a  score  of  C.  Another 
comment  recommended  that  all 
components  should  have  grades  A-F; 
larger  PHAs  may  have  multiple 
modernization  projects  being  run 
simultaneously.  A  problem  with  just 
one  such  project  should  not  be  the  cause 
of  a  failing  grade.  In  addition,  another 
comment  recommended  that  an 
intermediate  grade  of  C  should  be 
created  for  components  #1  and  #2  for 
PHAs  that,  for  example,  are  one  year 
behind  the  expenditure  or  obligation 
time.  Some  PHAs  may  need  to 
accumulate  funds  over  several  years  in 
order  to  fully  carry  out  their  strategic 
plans.  Another  comment  recommended 
that  large  PHAs  that  administer 
complex,  multi-year  programs  that 
exce^  $100  million  in  a  single  year,  be 
given  more  flexible  standards  than  are 
proposed  for  components  #1  and  #2. 

The  proposed  rule  refers  to  the  HUD- 
approved  original  implementation 
schedule,  and  the  previous  interim  rule 
refers  to  the  HUD-approved  revised 
schedule.  HUD  should  allow  a  grade  of 
A  for  these  two  components  where  the 
HUD-approved  original  or  revised 
implementation  schedule  allows  longer 
than  three  years  to  expend  all  fimds, 
and  the  PHA  is  either  in  compliance 
with  that  schedule  or  has  timely  self- 
executed  an  extension  of  the  HUD- 
approved  deadline  for  valid  reasons 
beyond  its  control. 

Response:  The  Department  does  not 
agree  with  these  comments  since 
components  #1  and  #2  adequately  take 
into  account  situations  where  longer 
times  are  appropriate  in  the  original 
implementation  schedule  or  are 
necessary  in  the  revised  implementation 
schedule  due  to  reasons  outside  of  the 
PHA’s  control.  The  Department  believes 
that  it  is  appropriate  to  distinguish 
between  time  extensions  due  to  reasons 
outside  of  the  PHA’s  control  (which 
have  no  adverse  impact  on  the  PHA’s 
score  on  components  #1  and  #2)  and 
time  extensions  due  to  reasons  within 
the  PHA’s  control  (which  avoid  fund 
recapture,  but  have  an  adverse  impact 
on  the  PHA’s  score  on  components  #1 
and  #2).  'The  Department  notes  that  the 
need  to  use  leftover  funds  is  a  reason  for 
a  time  extension  outside  of  the  PHA’s 
control.  In  addition,  the  Department 
notes  that  while  larger  PHAs  have  more 
funds  to  obligate  and  expend,  such  ^ 
PHAs  also  have  greater  resources  and 


capacity  to  implement  their  programs; 
therefore,  size  of  program  is  not 
appropriate  in  measuring  fund 
obligation  and  expenditure 
performance. 

Comment:  Six  comments  expressed 
concern  about  how  HUD  will  define 
“significant  findings”  for  components 
#3  and  #4  in  the  new  rule.  This  is  a  very 
critical  issue  since  HUD  staff  judgments 
vary  widely  from  city  to  city.  Significant 
findings  should  be  really  significant. 
PHAs  should  have  the  opportunity  to 
see  and  comment  on  the  definition. 

Response:  The  Department  has 
revis^  components  #3  and  #4  to 
include  a  defibaition  of  “findings.”  The 
Department  has  eliminated  the  term 
“significant”  since,  by  definition,  all 
findings  made  in  connection  with  HUD 
monitoring  or  an  audit  are  significant.' 
Items  that  are  not  significant  are 
considered  to  be  obrarvations  and  are 
not  designated  as  findings. 

Comment:  Two  comments  disagreed 
that  obligation  of  funds  should  be 
weighted  higher  than  expenditure  of 
fun^.  Often  it  is  easier  to  enter  into  a 
contract  than  it  is  to  complete  one. 
Emphasis  should  be  on  a  PHA’s 
planning  efforts  and  its  record  of 
delivering  promised  work. 

Response:  The  Department  does  not 
{igree  with  this  comment.  The 
Department  believes  that  the  more  time- 
consmning  part  of  implementation 
involves  the  design  work,  the  bid 
process,  and  the  award  of  contract.  In 
the  overwhelming  majority  of  cases, 
fund  expenditure  occurs  routinely  after 
fund  obligation,  in  accordance  with  the 
schedule  for  periodic  payments. 

Comment:  Two  comments  were 
unclear  about  the  reporting 
requirements  for  a  self-executed  time 
extension  for  obligation  of  funds  and 
suggested  that  the  Department  provide  a 
short  list  of  examples  of  the  types  of 
drcvunstances  “out  of  the  control  of  the 
PHA”  which  would  warrant  a  seif¬ 
executing  extension. 

Response:  'The  Department  has 
revis^  components  #1  and  #2  to 
provide  additional  examples  which  are: 
imforeseen  delays  in  contracting  or 
contract  administration;  and  need  to  use 
left-over  funds  from  a  completed 
modernization  program  for  additional 
work.  Additional  examples  will  be 
provided  in  the  revised  PHMAP 
Handbook  7460.5. 

Comment:  One  comment  stated  that  it 
was  not  clear  what  data  were  being  used 
to  score  components  #1,  #2  and  #5,  and 
suggested  that  HUD  needs  to  develop  a 
procedure  reflecting  PHA  performance 
in  the  same  fiscal  year  as  other  PHMAP 
grades. 
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Response:  The  Department  scores 
components  #1  and  #2  on  the  basis  of 
Federal  Fiscal  Year  (FFYl,  not  PHA 
fiscal  year,  in  order  to  proAdde  a  uniform 
measurement  for  all  PHAs,  without 
regard  to  the  relationship  between  the 
construction  season  and  PHA  fiscal 
year.  The  Department  scores 
components  #3,  #4,  and  #5  based  on  the 
status  of  the  PHA’s  modernization 
program(s)  as  of  the  PHA’s  fiscal  year 
end.  The  Department  intends  to 
continue  these  bases  for  scoring. 

Comment:  One  comment  noted  that 
the  components  are  well  described  and 
the  grading  is  eqvdtable. 

Response:  The  comment  is  noted  by 
the  Department. 

Comment:  One  comment 
recommended  that  only  fund  obligation 
should  be  measiored  since  in  fact  diis  is 
the  only  activity  really  imder  a  PHA’s 
control,  with  expenditures  affected  by 
contractor  progress,  litigation,  and  other 
outside  factors. 

Response:  Fund  expenditure  is  a 
performance  measiure  mandated  by  the 
1992  Appropriations  Act  and,  therefore, 
must  be  included. 

Comment:  One  comment 
recommended  that  the  modernization 
indicator  be  changed  for  the  assessment 
of  the  CGP.  Requirements  for 
measurements  should  be  in  large 
percentages  rather  than  items  of  work 
(i.e.,  33%  of  all  funds  three  years  old  6r 
less  should  be  obligated).  Further  detail 
should  not  be  required.  HUD  should 
model  these  reporting  requirements  on 
those  of  the  CDBG  program.  There 
should  be  flexibility  for  expenditure  rate 
requirements  based  on  circumstances 
beyond  PHA  control,  such  as  contractor 
default,  the  discovery  of  hidden 
conditions,  etc. 

Response:  The  Department  believes 
that  the  component  on  fund  obligation 
appropriately  assesses  performance 
under  the  CGP.  The  CGP  provides 
annual  formula  funding  for 
modernization.  Accordingly,  such  stable 
and  predictable  funding  should  enable 
CGP  PHAs  to  plan  and  implement  their 
modernization  programs  m  an 
exp)editious  manner.  'The  Department 
strongly  believes  that  two  years  is 
adequate  time  for  most  PHAs  to  obligate 
all  funds,  but  provides  for  a  longer  time 
period  where  appropriate. 

Comment:  comment 

recommended  that  fimd  obligation  be 
extended  to  three  years  rather  than  the 
two  proposed. 

Response:  The  Department  believes 
that  two  years  is  a  more  appropriate 
measure  of  p)erformance.  However,  the 
Dep)artment  notes  that  the  PHA  may 
prop>ose,  and  HUD  may  approve, 
implementation  schedules  with  fund 


obligation  deadlines  of  longer  than  two 
years  due  to  local  differences  in  work 
scop>e  and  complexity,  construction 
seasons,  material  or  equipment  supply, 
or  State/local  contracting  requirements. 

Comment:  One  comment  questioned 
how  HUD  will  know  whether  the  PHA 
extended  the  target  date  within  30 
calendar  days  after  the  deadline  and 
whether  su^  extensions  were  for 
reasons  outside  of  the  PHA’s  control. 
These  components  are  not  certified  by 
the  PHA,  but  are  graded  by  HUD  based 
on  HUD  in-house  information.  HUD  will 
only  know  what  it  can  gather  from 
LXXX^  and  fiom  on-site  reviews. 
Assessments  will  be  very  inconsistent 
and  of  questionable  accuracy. 

Response:  A  PHA  is  currently 
reqiiired  to  inform  HUD  if  it  has 
extended  the  target  date  for  fund 
obligation  so  that  HUD  may  enter  the 
revised  date  into  the  line  of  Credit 
Control  System  (LOCCS).  A  PHA  also  is 
ciirrently  requir^  to  report  on  all  time 
extensions  t^t  it  issued  and  the  reasons 
for  those  extensions  in  its  eumual  CGP 
performance  and  evaluation  report  for 
the  program  year  ending  June  30.  If  a 
PHA  issues  a  time  extension  between 
Jvme  30  and  September  30,  it  will  be 
required  to  inform  HUD  so  that 
components  #1  and  #2  may  be  scored 
correctly.  If  the  State/ Area  Office  fails  to 
take  into  accoimt  a  time  extension  made 
by  the  PHA,  the  PHA  may  app)eal  its 
score  to  the  State/ Area  Office  so  that  the 
corrected  information  may  be  used  in 
rescoring. 

Comment:  One  comment  stated  that 
component  #1  is  an  example  of 
excessive  flexibility,  in  that  a  PHA  can 
miss  the  p)erformance  target  but  still 
receive  a  grade  A  by  executing  a  self- 
impmsed  time  extension  with^  30 
calendar  days  after  the  expenditure 
deadline  so  long  as  the  extension  is  for 
conditions  whi^  the  PHA  determines  is 
beyond  its  control.  A  PHA  also  can 
manage  this  requirement  by  simply 
including  in  its  original  implementation 
schedule,  a  time  period  longer  than 
three  years  to  exp>end  its  m^emization 
funds.  The  same  options  are  available  in 
connection  with  component  #2. 

Response^  The  Department  believes 
that  PHA  flexibility  to  issue  time 
extensions  for  reasons  outside  of  the 
PHA’s  control  is  critical  to  streamlining 
program  requirements  and  is  an 
important  tool  in  expediting  program 
implementation.  Hlfi)  still  approves  the 
original  implementation  schedule  and 
may  require  a  shorter  time  period  if  a 
PHA  proposes  a  time  period  that  is  too 
long.  Al^,  HUD  reviews  the  basis  on 
which  the  PHA  issues  a  time  extension 
and,  if  inappropriate,  may  withdraw  the 
PHA’s  authority  to  do  so,  thereby 


requiring  that  all  future  time  extensions 
be  submitted  for  prior  HUD  approval. 

Comment:  One  comment  questioned 
the  term  “modernization”  as  used  in 
components  #1  and  #2.  Does  it  mean 
CIAP/CGP  only,  or  the  larger  definition 
of  “modernization”  foimd  in  the  term 
“approved  funded,  on-schedule  annual 
modernization  program?”  The  comment 
contended  that  the  rule  uses  two 
different  definitions  of  the  term 
“modernization”:  one  that  is  CIAP/CGP 
only;  and  one  that  includes  more  than 
just  CIAP/CGP. 

Response:  All  components  apply  to 
both  the  CGP,  the  QAP  and  lead  based 
paint  risk  assessment  (1992-1995).  Only 
components  #3.  #4  and  #5  apply  to 
funding  under  the  HOPE  VI  Ingram 
and  the  Vacancy  Reduction  Program  for 
the  assessment  of  this  indicator.  The 
new  rule  has  been  revised  to  include 
this  language. 

Comment:  One  comment 
recommended  that  HUD  decouple  the 
fund  obligation  deadline  from  specific 
modernization  projects.  This  is  in 
keeping  with  HUD’s  approach  in  the 
community  development  program  arena 
where  HUD  tracks  a  specified  amoimt  of 
funds  obligated  each  year  regardless  of 
the  year  in  which  HUD  allocated  the 
funds  to  a  locality. 

Response:  The  Department  does  not 
agree  with  this  comment  since  each 
annual  grant  must  be  individually 
tracked  and  closed  out. 

Comment:  One  comment  stated  that 
components  #1  and  #2  do  not  measure 
the  adequacy  of  modernization  efforts  or 
address  the  adequacy  of  the  overall 
maintenance  prosam  of  the  PHA. 

Response:  The  Department  points  out 
that  both  components  are  mandated  by 
statute.  The  Department  believes  that 
component  #2,  fund  obligation,  is  a 
critical  indicator  of  modernization 
performance.  Neither  component  is 
intended  to  address  the  adequacy  of  the 
PHA’s  overall  maintenance  program. 

Comment:  One  comment  stated  that  a 
PHA’s  potential  score  for  components 
#3  and  #4  seems  to  be  subject  to  the 
timing  of  a  HUD  monitoring  visit.  A 
PHA  should  not  be  graded  on  these 
components  imless  at  least  three  months 
have  elapsed  between  the  date  of  HUD’s 
monitoring  report  to  the  PHA  and  the 
end  of  the  PHA’s  fiscal  year;  also,  the 
time  frame  for  HUD  reviews  should  be 
clarified. 

Response:  The  Department  agrees  that 
a  minimvun  time  should  be  specified 
between  the  date  of  HUD’s  monitoring 
report  or  audit  is  provided  to  the  PHA 
and  the  end  of  the  PHA’s  fiscal  year  in 
order  to  give  the  PHA  sufficient  time  to 
correct  all  findings.  Accwdingly,  the 
Department  has  revised  components  #3 
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and  #4  to  reflect  a  minimum  time  of  75 
calendar  days. 

Comment:  One  comment  stated  that  a 
clearer  distincdon  should  be  established 
between  an  “A”  and  a  “C”  grade  for 
components  #3  and  #4;  i.e.,  that  a  PHA 
must  “have  corrected"  all  findings 
versus  “be  in  the  process  of  correcting” 
all  findings. 

Response:  The  phrase  the  “PHA  has 
corrected”  all  findings  means  that  HUD 
concurs  in  the  PHA’s  determination  that 
the  violation  no  longer  exists  and  that 
HUD  is  ready  to  close  the  finding  or  has 
already  closed  it.  The  phrase  the  “PHA 
is  in  the  process  of  correcting”  all 
findings  means  that  the  violation  still 
exists  and  the  finding  is  not  yet  ready 
to  be  closed. 

Comment:  One  comment  supports  an 
appeal  process  in  the  event  a  PHA  and 
HUD  differ  on  what  constitutes 
“significant  findings." 

Response:  As  stated,  above,  this 
language  has  been  changed  and  the  term 
“significant”  has  been  eliminated.  In 
edition,  the  PHMAP  rule  at  §  901.125 
sets  forth  the  PHA’s  right  of  appeal. 

Comment:  One  comment 
recommended  that  HUD  use  qualified 
building  inspection  firms  or  inspectors, 
in  combination  with  qualified  HUD 
engineers  as  they  are  available  to 
inspect  the  physical  work  that  is 
completed  rather  than  the  Corps  of 
Engineers. 

Response:  The  Department  intends  to 
use  all  resources  available  to  it, 
including  the  U.S.  Army  Corps  of 
Engineers,  for  inspection  of  approved 
modernization  programs. 

Comment:  One  comment 
recommended  that  component  #5  be 
covered  under  indicator  #6,  financial 
management,  since  financial 
management  of  the  modernization 
program  is  part  of  the  overall  financial 
management  Of  the  PHA’s  programs. 

Response:  The  Department  rejects  this 
comment  since  the  modernization 
budget  controls  are  so  integral  to 
implementation  performance  by  a  PHA. 

Comment:  One  comment  supported 
the  change  to  component  #5  that  reflects 
the  flexibility  recently  provided  to  CGP 
PHAs  to  move  work  items  between 
approved  annual  statements  and  the 
five-year  action  plan  and  to  address 
emergency  items  not  reflected  in  either 
document  Another  comment  noted  that 
emergency  CGP  woric  does  not  require 
prior  HUD  aj^roval. 

Response:  'The  Department  agrees  that 
emergency  CGP  work  does  not  require 
prior  HUD  approval  and  has  revised 
component  #5  to  specifically  exclude 
emergency  work. 

Comment:  One  comment  proposed  a 
new  component  related  to  the 


incorporation  of  work  orders,  which  are 
identified  by  yearly  inspections  of 
systems  and  units  and  deferred  for 
modernization,  in  the  modernization 
plan. 

Response:  The  Department  does  not 
agree  with  this  comment  because  all 
work  orders  are  tracked  under  indicator 
#4  in  the  new  rule.  A  work  order 
deferred  for  modernization  is  any  work 
order  that  is  combined  with  similar 
work  items  as  defined  in  §  901.5. 

Indicator  #3  Rents  Uncollected — 

§  901.20 

Comment:  Ten  comments  supported 
the  simplification  of  the  indicator  and 
the  grading  method,  without  further 
comment. 

Response:  'The  comments  are  noted  by 
the  Department. 

Comment:  Ten  comments  sought  a 
variety  of  additional  exclusions  from 
“dwelling  rent”  such  as  charges  for 
amoimts  that  cannot  be  collected  by  the 
PHA  without  stopping  the  eviction 
process,  amounts  owed  by  tenants  no 
longer  in  possession,  disputed  amoimts, 
amounts  written  ofi,  or  amounts  abated. 
One  PHA  thought  that  the  indicator  was 
inconsistent  with  the  one  strike  policy 
in  indicator  #8  because  a  resident 
evicted  for  selling  drugs  would  be 
charged  dwelling  rent  that  could  not  be 
collected  during  the  eviction  process. 

Response:  The  Department  does  not 
agree.  The  reasons  for  nonpayment  of 
rent  are  varied  and  the  specific 
conditions  mentioned  are  not  unique. 
The  purpose  of  the  indicator  is  to  assess 
a  PHA’s  ability  to  deal  with  conditions 
•  for  nonpayment  effectively  to  collect  the 
rent  due;  excluding  the  charges  related 
to  all  possible  reasons  for  noncollection 
would  defeat  the  purpose  of  the 
indicator.  A  PHA  may  request  a 
modification  or  exclusion  to  this 
indicator  due  to  highly  imusual  or 
unique  circumstances. 

Comment:  Five  comments  pointed  out 
inconsistencies  in  terminology  in  the 
indicator  that  they  believed  made  the 
indicator  unclear.  One  comment  stated 
that  the  terminology  in  §  901.20  doesn’t 
have  the  same  specificity  as  the 
siunmary.  The  language  in  §  901.20 
needs  to  be  revised  to  conform  with  the 
smnmary  and  the  definitions.  There 
were  four  comments  regarding  the 
definition  of  the  terms  “current 
dwelling  rent  billed,”  “current  dwelling 
rent  imcoUected,”  “percent  of  current 
dwelling  rent,”  and  “rents  uncollected.” 

Response:  'The  terminology  referred  to 
in  the  comments  has  been  changed  in 
the  new  rule  to  be  consistent. 

Comment:  Four  comments  stated  that 
uncollected  rent  of  2%  or  less  for  a 
grade  of  A  was  imduly  restrictive  and 


not  in  line  with  the  private  market 
stimdard.  'The  comments  requested  that 
the  2%  be  changed  to  5%  to  conform  to 
industry  standaj^. 

Response:  The  Department  believes 
that  the  percentage  for  grade  A  is  fair 
since  this  grade  represents  the  truly 
outstanding  PHA,  rather  than  the 
industry  standard.  'The  industry 
standard  of  5%  is  reflected  in  grade  C 
of  this  indicator,  and  denotes  standard 
performance. 

Comment:  Two  comments  noted  that 
the  indicator  is  not  as  simple  as  it  seems 
since  data  required  by  the  indicator  is 
not  readily  available  in  the  accovmting 
system.  One  comment  stated  that  the 
method  should  not  be  changed  from  the 
interim  method. 

Response:  'The  Department  recognizes 
that  accounting  systems  do  not  usually 
collect  or  compile  the  specific  tenant 
accounts  receivable  information 
required  for  indicator  #3  as  proposed; 
therefore,  the  proposed  indicator  has 
been  changed  to  incorporate 
information  that  is  collected  by  PHAs  to 
compile  other  tenant  accoimts 
receivable  and  financial  reports.  The 
major  change  between  the  new  indicator 
and  the  current  method  is  that  the  new 
indicator  includes  only  informatioh  for 
tenants  in  residence  durii^  the  assessed 
fiscal  year. 

Comment:  One  PHA  commented  that 
rent  collections  are  so  important  that  the 
indicator  should  have  a  weight  of  x3. 

Response:  The  Department  agrees  that 
rent  collections  are  important  to  the 
financial  health  of  the  PHA,  and  it  has 
the  second  highest  weight  of  all  the 
indicators.  'The  weighting  has  been 
simplified  to  a  ten  point  scale,  with  only 
indicator  #1,  vacancy  rate  and  unit 
tumaroimd,  having  a  weight  of  x2. 

Indicator  #4,  Work  Orders  §  901.25 
General  Comments 

Comment:  Many  comments  received 
were  generally  supportive  of  the  revised 
requirements  of  tUs  indicator.  Most 
invested  that  the  changes  made  to  this 
indicator  will  create  a  management  tool 
that  is  more  equitable  and  provide  a 
more  accurate  measxuement  of  work 
order  completion. 

Response:  The  comments  are  noted  by 
the  Department 

Comment  Four  comments  stated  that 
recording  the  dme  for  completing 
emergency  and  non-emergency  work 
(nders  is  xmnecessary  and  unproductive. 
’The  extra  administrative  expense  to 
record  the  time  of  processing  work 
orders  is  not  justified.  One  comment 
stated  that  this  change  will  put  an 
excessive  burden  on  small  PHAs  in 
tracking  the  time  involved  on  routine 
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(non-emergency)  work  orders  due  to  the 
many  factors  which  can  effect  how  long 
it  takes  to  do  a  work  order. 

Response:  The  Department  does  not 
agree  with  this  statement.  This  indicator 
is  a  statutory  requirement  imder  the 
PHMAP.  The  preamble  to  the  PHMAP 
rule  and  the  new  rule  state  that 
“implicit  in  this  indicator  is  the 
adequacy  of  the  PHA’s  work  order 
system  in  terms  of  how  a  PHA  accoimts 
for  and  controls  its  work  orders,  and  its  • 
timeliness  in  preparing/issuing  work 
orders."  Therefore,  there  should  not  be 
substantial  additional  administrative 
expense  since  an  adequate  work  order 
system  must  be  able  to  track  and  control 
work  orders  from  the  dates/timfis  of 
when  the  work  orders  were  initiated  to 
the  dates/times  when  they  were 
completed. 

Comment  Two  comments  stated  that 
emergency  work  orders  should  be  at 
least  equal  in  weight  to  non-emergency 
work  orders. 

Response:  The  Department  believes 
that  since  emergency  conditions  must 
be  abated  imm^ately  or  no  longer  than 
24  hours  firom  when  first  reported,  the 
tracking  and  controlling  of  non¬ 
emergency  work  orders  would  provide 
more  accurate  information  of  PHA  work 
order  performance.  Hence,  more  weight 
is  given  to  the  PHAs’  non-emergency 
work  order  activities.  However,  the 
weight  of  the  toUil  indicator  in  the  new 
rule  is  xl. 

Comment  Two  comments  stated  that 
the  definitions  for  cyclical  work  orders 
and  preventive  maintenance  are  very 
similar,  which  is  especially  distressing 
because  the  propos^  rule  is  very  clear 
in  its  requirement  that  the  two  not  be 
confused. 

Response:  The  Department  agrees  that 
there  are  many  instances  in  wMch  PHAs 
might  not  use  the  woik  order  process  to 
do  general  cleaning  activities,  pick  up 
trash  or  change  lig^t  bulbs.  When  they 
do,  these  work  orders  are  classified  as 
cyclical  work  orders  and  are  excluded 
^m  component  #2,  non-emergency 
work  order,  calculation.  Other  examples 
of  cyclical  work  orders  might  be  work 
orders  that  are  routinely  written  each 
year  to  replace  furnace  filters,  clean  out 
site  and  roof  storm  drains  or  raking 
leaves  in  the  fall.  Preventive 
maintenance  work  orders  are  usually 
generated  fiom  preventive  maintenance 
inspections.  They  are  primarily  related 
to  the  modification  or  repair  of  physical 
systems  of  units,  buildings  and  groimds. 
The  Department  will  include  examples 
of  cyclical  and  preventive  work  orders 
in  the  revision  of  the  PHMAP  Handbook 
7460.5. 

Comment  Two  comments  stated  that 
for  work  orders  done  by  outside 


contractors,  which  may  take  longer  to 
complete  or  that  require  special  parts,  if 
a  vendor  has  difficiUty  in  securing  a 
part,  the  PHA  would  be  penalized  even 
though  the  living  conditions  in  the  unit 
aren’t  compromised. 

Response:  The  Department  does  not 
agree  with  this  comment.  The 
Department  has  provided  up  to  25  days 
for  the  average  time  to  complete  non¬ 
emergency  work  orders  in  order  for  a 
PHA  to  ac^eve  a  grade  A  for  this 
component.  This  is  quite  liberal  as 
compared  to  the  private  sector.  The  few 
cases  that  might  exceed  the  25  day 
period,  due  to  a  wait  on  a  special  part, 
should  not  significantly  impact  a  final 
PHMAP  score.  In  regards  to  emergency 
work  orders,  if  the  emergency  condition 
in  a  particular  unit  cannot  be  corrected 
or  abated  within  the  24  hour  time  frame, 
the  resident(s)  could  be  moved  out  of 
the  imit,  which  would  abate  the 
emergency  situation. 

Comment  Two  comments  wants  to 
know  if  the  reduction  of  days  needed  to 
complete  work  orders  affect  grades  A 
and  B,  or  is  it  only  taken  into 
consideration  when  the  grade  is  C  or 
less.  Under  what  conditions  may  a  PHA 
make  such  an  election?  To  this,  the  rule 
ears  to  be  silent. 
esponse:  The  reduction  of  days 
needed  to  complete  non-emergency 
work  orders  is  only  taken  into 
consideration  when  the  grade  is  C  or 
less.  The  Department  has  revised  the 
reduction  of  days  needed  to  complete 
non-emergency  work  orders  during  the 
preceding  three  years  to  conform  with 
other  changes  in  the  new  rule. 

Comment  One  comment  stated  that 
this  indicator  is  poorly  written  and 
needs  additional  clarification. 

Response:  The  comment  is  not 
specific  as  to  where  the  clarifications 
are  needed.  The  Department  wants  a 
new  PHMAP  rule  that  is  clear,  concise 
and  easy  to  imderstand,  and  welcomes 
any  and  all  suggestions  on  how  it  can 
achieve  that  goal.  If  some  areas  o(  the 
rule  are  imclear  to  a  reader,  or  needs 
further  interpretation,  he/she  can 
contact  the  local  State/ Area  Office  for 
assistance. 

Comment  One  comment  stated  that 
PHAs  may  need  technical  assistance  to 
construct  an  effective  tracking  system 
without  spending  scarce  funds  on 
additional  software  or  special  tracking 
systems. 

Response:  'The  Depeirtment  agrees 
with  this  comment  and  maintains  that 
PHAs  must  have  in  place  an  adequate 
work  order  system  that  tracks  and 
controls  work  orders  from  the  dates  that 
they  were  initially  entered  into  the 
system  to  the  dates  when  they  were 
completed.  The  necessary  information 


to  grade  emergency  and  non-emergency 
work  orders  should  be  readily  accessible 
from  the  data  in  the  PHA’s  work  order 
system.  However,  if  the  PHA’s  existing 
system  cannot  perform  the  necessary 
tracking  function,  it  should  be  a  priority 
of  the  PHA  to  up-date  the  existing 
system  or  replace  it  with  one  that  can. 

To  that  end,  HUD  is  always  available  to 
provide  appropriate  technical 
assistance. 

Comment  One  comment  stated  that 
there  should  be  a  one  year  delay  in 
implementation. 

Response:  'The  Department  has 
determined  that  the  revisions  in  the  new 
PHMAP  rule  will  apply  to  PHAs  with 
fiscal  years  ending  the  quarter  after  the 
new  PHMAP  rule  is  published  in'the 
Federal  Register. 

Comment  One  comment  stated  that 
this  indicator  does  not  provide  any 
means  for  measuring  the  effectiveness  of 
a  PHA’s  response  to  deficiencies 
identified  in  inspections. 

Response:  The  Department  agrees. 
Measuring  the  effectiveness  of  PHA 
response  to  deficiencies  is  too  subjective 
and  would  not  necessarily  be  the  same 
firom  PHA  to  PHA;  PHMAP  measures 
performance. 

Comment  One  comment  stated  that  a 
confirmatory  review  should  be  required 
each  year  by  qualified  HUD  staff  or 
building  inspection  firms. 

Response:  The  Department  disagrees 
due  to  the  lack  of  resources.  Risk 
mahagement  is  qsed  to  determine  where 
confimatory  reviews  are  most  needed. 

Component  #1,  Emergency  Work  Orders 

>  Comment  One  comment  stated  that 
the  evaluation  for  grading  emergency 
work  orders  imder  component  #1,  is  too 
tight,  i.e.,  99%  of  the  emergency  work 
orders  completed  or  abated  within  24 
hours  for  a  grade  A  and  down  to  95% 
completed  or  abated  for  a  grade  F. 

Response:  The  Department  does  not 
agree.  The  Department  defines 
emergency  as  physical  work  items  that 
pose  an  immediate  threat  to  the  life, 
health  and  safety  of  residents  or  that  are 
related  to  fire  safety.  If  emergency  work 
items  cannot  be  completed  or  abated 
within  24  hours,  the  PHA  could  move 
the  resident  out  of  the  unit  until  the 
emergency  work  is  completed  or  abated. 
The  removal  of  the  resident(s)  from  the 
emergency  condition  is  considered 
abatement.  Therefore,  correcting  or 
abating  an  emergency  situation  should 
never  exceed  24  hours. 

Comment  One  comment  stated  that  a 
more  specific  definition  of  emergency 
work  orders  should  be  given,  possibly 
including  examples. 

Response:  Emergency  means  physical 
work  items  that  pose  an  IMMEDIA'TE 
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threat  to  life,  health,  safety,  of  property, 
or  that  are  related  to  fire  safety.  Some 
of  the  more  easily  definable  emergency 
situations  would  be:  (1)  an  unhealthy  or 
undrinkable  water  supply;  (2)  a  gas  leak; 
(3)  a  broken  sanitary  sewer  line  where 
sewage  is  ponding  on  the  surface  of  the 
ground;  (4)  failed  heating  systems  in 
colder  winter  climates;  (5)  hazardous 
electrical  systems;  non-working  smoke 
detector  or  fire  alarm  system;  and  (7) 
toxic  material  situations  such  as 
exposure  to  asbestos  or  defective  lead- 
b^d  paint.  Situations  ^ch  as  le^y 
roofs,  broken  windows  or  stairways 
might  be  classified  as  an  emergency 
depending  on  specific  circumstances 
and  the  degree  to  which  the  situation  is 
an  immediate  threat  to  tenant  health, 
safety  or  to  property.  Temporarily 
covering  a  hole  in  die  roof  or  broken 
window,  or  closing  off  a  stairwell  until 
the  condition  can  be  corrected  would  be 
considered  emergency  abatement  and 
would  change  these  types  of  work 
orders  finm  emergency  to  regular  (non¬ 
emergency)  work  orders.  The 
Department  will  include  examples  of 
emergency  and  non-emergency  work 
orders  in  the  revision  of  ^e  PHMAP 
Handbook  7460.5. 

Component  #2,  Non-Emergency  Work 
Orders 

Comment  Two  comments  stated  that 
excluding  cyclical  work  orders  from  the 
calculation  of  this  indicator  serves  to 
create  what  must  be  an  unintentional 
,  disincentive  to  devote  staff  resource 
time  to  routine  daily  maintenance  work. 
The  PHA  that  devotes  all  of  its 
maintenance  resources  to  competing 
PHMAP  measured  work  orders  while 
ignoring  trash  on  the  grounds  and  in  the 
l^lways  will  score  higher  than  a  PHA 
that  devotes  its  resources  to  daily 
maintenance  as  well  as  inspection  and 
resident  initiated  work  orders.  Unless 
the  PHMAP  rule  intends  to  cause  PHAs 
to  place  a  very  low  priority  on  the 
completion  of  daily  maintenance  work 
orders,  wod(  orders  generated  to 
accomplish  this  work  should  not  be 
excluded  frnm  the  calculation  of  this 
indicator. 

Response:  The  Department  disagrees 
with  this  suggestion  since  this 
component  was  designed  to  only 
measure  PHA  performance  in 
completing  work  orders  and  was  never 
intended  to  place  daily  maintenance 
work  at  a  low  priority  or  ignore  trash  on 
the  grounds  and  in  the  hallways. 
Normally,  tasks  such  as  picking  up 
trash,  etc.,  are  performed  by  laborers 
and  would  not  be  covered  by  a  work 
order.  Work  orders  exempted  for 
modernization,  issued  to  prepare  a 
vacant  unit  for  re-rental,  or  issued  for 


the  performance  of  cyclical  maintenance 
are  not  necessarily  the  same  frnm  PHA 
to  PHA  and  consequently,  would  tend 
to  skew  the  performance  grade  results 
from  PHA  to  PHA  if  they  were  not 
exempted. 

Comment  One  comment  stated  that 
preventive  midntenance  work  orders  are 
not  exempted  from  the  calculation  of 
this  component  and  should  be.  This 
PHA  issues  over  3,000  work  orders  for 
preventive  maintenance  to  be  performed 
on  the  heating  systems  over  the  period 
of  the  three  to  four  month  non-heating 
season.  If  these  are  included  in  the 
coimt,  there  is  no  possible  way  for  this 
PHA  to  obtain  a  high  score  for  this 
component  since  the  work  could  never 
be  completed  in  25  days  or  less. 

Response:  It  appears  that  the  work 
orders  described  above  should  be 
classified  as  cyclical  work  orders,  which 
are  excluded  from  the  non-emergency 
calculation.  If  this  is  not  the  case,  the 
PHA  does  have  the  option  to  request 
HUD’s  approval  of  either  a  modification 
or  exclusion  of  this  indicator. 

Comment  One  comment  stated  that  to 
divide  work  orders  among  routine  and 
emergency,  then  determine  average 
niunber  of  days  it  took  to  complete  them 
assrimes  that  only  closed  woric  orders 
will  be  coimted  under  this  indicator, 
and  any  work  order  that  is  not  closed 
will  be  counted  against  the  following 
fiscal  year  as  we  ciurently  do  with 
vacant  units.  Please  clarify. 

Response:  The  calculation  of  this 
indicator  includes:  the  nrunber  of  days 
in  the  assessed  fiscal  year  it  takes  to 
close  active  non-emergency  work  orders 
carried  over  from  the  previous  fiscal 
year;  the  munber  of  days  it  takes  to 
complete  non-emergency  work  orders 
issued  and  closed  during  the  assessed 
fiscal  year;  and  the  number  of  days  all 
active  non-emergency  work  orders  are 
open  in  the  assessed  fiscal  year,  but  not 
completed.  The  new  rule  includes  a 
defijdtion  of  the  average  number  of  days 
for  non-emergency  work  orders  to  be 
completed. 

Comment  One  comment  stated  that 
this  indicator  should  specifically  state 
that  HUD  wants  all  preventive 
maintenance  work  orders  tracked  rather 
than  focusing  on  exclusions  and  thus, 
place  proper  emphasis  on  preventive 
maintenance. 

Response:  The  Department  agrees  and 
has  added  specific  language  to  the  new 
rule  stating  that  all  preventive 
maintenance  work  orders  are  to  be 
tracked,  as  well  as  which  type  of  work 
orders  are  exempted  from  the 
calculation  of  this  indicator. 


Section  901 .30  Indicator  *5.  Annual 
Inspection  of  Units  and  Systems 

General  Comments 

Comment:  Three  comments  support 
the  improvements  in  this  indicator, 
particularly  reducing  the  components 
frnm  four  to  two  and  eliminating 
redundancies. 

Response:  HUD  agrees  that  it  is  more 
appropriate  to  track  all  work  orders, 
including  inspection  generated  work 
orders,  under  indicator  #4.  Indicator  #5 
now  focuses  more  on  a  PHA’s  ability  to 
determine  short-term  maintenance 
needs  and  long-term  modernization 
needs. 

Comment:  Three  comments  expressed 
concern  about  the  possible  subjective 
interpretation  of  the  adequacy  of  a 
PHA’s  inspection  system  by  HUD  field 
staff.  A  clear  and  reasonable  description 
of  an  adequate  inspection  system  should 
be  included  in  the  rule. 

Response:  The  preamble  to  the 
proposed  rule  stated  that  the  adequacy 
of  a  PHA’s  inspection  program  will  be 
part  of  the  confirmatory  review  in  terms 
of  the  quality  of  a  PHA’s  inspections, 
and  how  a  PHA  tracks  both  inspections 
and  needed  repair,  and  the  adequacy  of 
a  PHA’s  inspection  system  is  also 
included  in  the  new  rule.  The 
Department  recognizes  that  what  is 
adequate  for  one  PHA  may  not  be 
adequate  for  another  PHA,  thereby 
making  this  term  general  in  concept. 
Examples  of  inspection  systems  will  he 
included  in  a  guidebook  on  the  conduct 
of  confirmatory  reviews  and  in  the 
revised  PHMAP  Handbook  7560.5. 

Comment:  Two  comments  stated  that 
the  two  components  are  well  described 
and  are  graded  equitably.  However,  it 
should  be  clarifi^  if  damages  caused  by 
residents  that  are  not  reported  to 
maintenance  for  prompt  repair  could  be 
exempted  and  considered  as  repairs  for 
code  compliance. 

Response:  If  a  unique  or  imusual 
circumstance  were  to  occur,  a  PHA 
could  request  a  modification  to  this 
indicator  to  avoid  being  penalized  for 
circumstances  beyond  its  control. 
However,  one  of  &e  purposes  of  an 
annual  rmit  inspection  is  for  a  PHA  to 
be  able  to  identify,  at  least  annually,  the 
condition  of  its  housing  stock.  Since 
this  indicator  no  longer  measures  the 
amount  of  time  it  takes  to  correct  unit/ 
system  deficiencies,  the  annual 
inspection  would  simply  initiate 
corrective  action. 

Comment:  One  comment  stated  that 
this  indicator  is  poorly  written  and 
needs  additional  clarification. 

Response:  The  comment  is  not 
specific  as  to  where  the  clarifications 
are  needed.  The  Department  wants  a 
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new  PHMAP  rule  that  is  clear,  concise 
and  easy  to  understand,  and  welcomes 
any  and  all  suggestions  on  how  it  can 
acMeve  that  goal.  If  some  areas  of  the 
rule  are  unclear  to  a  reader,  or  needs 
further  interpretation,  he/she  may 
contact  the  local  State/ Area  Office  for 
assistance. 

Comment:  One  comment  stated  that 
PHAs  must  have  adequate  time  to 
change  the  manner  in  which  they  track 
annuid  inspections  and  needed  repairs. 

Response:  The  Department  agrees, 
and  the  new  rule  will  apply  to  PHAs 
whose  fiscal  year  ends  the  quarter  after 
the  publication  of  this  rule  in  the 
Federal  Register. 

Comment:  One  comment 
recommended  that  a  confirmatory 
review  of  this  indicator  be  requir^  each 
year  by  HUD  or  qualified  building 
inspection  firms  that  would  track 
whether  each  item  was  completed  or 
whether  it  was  referred  to  a  work  order 
and  when  the  work  order  was 
completed. 

Response:  The  Department  disagrees 
because  these  issues  are  more  properly 
examined  under  indicator  #4,  work 
orders.  Also,  due  to  the  lack  of 
resources,  risk  management  is  used  to 
determine  where  confirmatory  reviews 
are  most  needed.  However,  when  HUD 
conducts  a  confirmatory  review  of 
indicator  #4,  the  items  mentioned  in  the 
comment  are  verified  and  confirmed. 

Comment:  One  comment  stated  that 
component  #2  should  have  a  higher 
wei^t.  The  commenter  suggested  that 
there  should  be  a  new  component  that 
requires  a  monthly  walk  through  of  the 
common  areas,  with  the  results  of  these 
inspection  being  available  for  HUD 
monitoring. 

Response:  The  Department  disagrees 
with  both  parts  of  the  comment.  HUD 
believes  that  the  inspection  of  units  and 
the  inspection  of  systems  are  equally 
important  to  the  quality  of  a  PHA’s 
hovising  stock  and,  therefore,  each 
compcment  is  weighted  equally.  The 
Department  believes  that  adding  a  new 
component  that  requires  a  monffily  walk 
through  of  the  common  areas  would 
result  in  the  micromanagement  of  PHAs. 

Comment:  One  comment  asked  why 
the  proposed  certification  form  asks  the 
question,  “Percent  of  units  meeting 
HQS.” 

Response:  This  question  has  always 
been  on  the  certification  form.  The 
Department  requests  this  information 
for  trending  and  statistical  purposes. 

Comment:  One  comment  felt  that  this 
indicator  has  been  severely  weakened. 
Poor  property  management  may  be 
rewaMed  simply  berause  inspections 
have  been  conducted.  The  necessary 
follow-up  to  correct  identified 


deficiencies  is  not  addressed  in  the 
proposed  rule. 

Response:  The  Department  disagrees 
with  ^s  comment  because  inspection 
generated  repair  items  are  tracked  under 
indicator  #4,  work  orders. 

Comment:  One  comment  suggested 
that  units  imder  proposed  demolition 
and  disposition  applications  that  are 
vacant  should  be  excluded  from  this 
indicator. 

Response:  The  Department  does  not 
agree  with  this  comment.  There  have 
b^n  and  will  continue  to  be  significant 
differences  between  initiating  ffie 
application  process  and  receiving 
approval  to  dispose  or  demolish. 

Comment:  One  comment  does  not 
agree  with  the  exemption  of  occupied 
units  that  the  PHA  has  made  two 
documented  attempts  to  inspect  because 
this  could  become  an  excuse  for  PHAs 
with  poor  infection  programs. 

Response:  The  Department  disagrees 
that  such  a  situation  is  likely  to  happen 
because  the  language  of  the  exemption 
goes  on  to  state  that  PHAs  may  claim 
this  exemption  only  if  it  can  docvunent 
that  appropriate  legal  action  (up  to  and 
including  eviction  of  the  legal  or  illegal 
occupant(s)),  has  been  taken  under  the 
provisions  of  the  lease  to  ensure  that  the 
unit  can  be  subsequently  inspected. 

Comment:  One  comment  observed 
that  the  expanded  definition  of  what 
units  are  excluded  from  the  calculations 
are  an  improvement.  It  seems  logical  to 
exclude  units  in  the  same  category  as  in 
the  vacancy  indicator.  However,  ffiere  is 
concern  about  the  exclusion  of  “units 
vacant  for  circumstances  and  actions 
beyond  the  PHA’s  control.”  The  concept 
is  too  vague.  There  will  be  situations 
cited  that  may  arguably  be  within  an 
agency’s  control.  HUD  should, 
minimally,  identify  a  short  list  of 
examples  as  a  guide  to  PHAs  and  HUD 
State/ Area  Offices. 

Response:  The  Department  agrees  and 
this  rule  has  been  revised  to  specifically 
state  the  allowable  exemptions  for 
indicator  #5. 

Comment:  One  comment  agrees  with 
excluding  units  documented  as 
uninhabitable,  but  feels  the  term  should 
be  defined  (e.g.,  condemned  by  local 
health  department).  In  addition,  PHAs 
with  uninhabitable  units  should 
indicate  what  plans  they  have  to 
demolish  and  dispose  of  such  units. 

Response:  The  language  for  this 
indicator  already  states  that  units  that 
are  documented  to  be  vminhabitable  by 
order  of  the  local  health  department 
may  be  exempted.  To  further  enumerate 
all  of  the  possible  Federal,  State  or  local 
agencies  that  could  be  involved  in  such 
a  process  is  vmnecessary  since  situations 
differ  from  PHA  to  PHA.  However,  if 


units  have  been  determined  to  be  in 
such  a  state  as  to  be  designated 
uninhabitable.  HUD  strongly 
recommends  that  PHAs  at  least  inspect 
these  units  annually  to  verify  the 
structural  integrity  of  the  building.  This 
is  particxdarly  important  for  scattered 
site  vuuts  and  long-term  vacant 
bviildings.  In  addition,  a  (XP  PHA  has 
to  address  the  physical  needs  of  all  of 
its  developments  in  its  Comprehensive 
Plan. 

Component  #1,  Annual  Inspection  of 
Units 

Comment:  Three  comments  stated 
that  HQS  should  remain  as  the  standard, 
with  the  PHA  expanding  on  the  HQS 
reqviirements  to  include  local  code 
items.  Otherwise,  HUD  would  need 
knowledge  of  many  different  local  codes 
to  properly  assess  PHA  actions.  The 
commenters  added  that  it  would  be 
necessary  to  adapt  HQS  at  the  highest 
local  standard  or  a  PHA  would  have  to 
modify  inspection  standards  based  on 
where  the  imit  was  located. 

Response:  The  Department  requires 
that  HQS  be  used  as  the  inspection 
criteria  for  PHAs  only  if  there  are  no 
local  occupancy  and/or  housing  codes 
that  cover  a  PIL\’s  jurisdiction.  'The 
PHMAP  Hfmdbook  7460.5  requires  that 
a  PHA  comply  with  local  occupancy 
and/or  housing  codes.  Rather  than 
expand  on  the  HQS  requirements  to 
include  local  code  items,  a  PHA  should 
expand  upon  local  code  requirements  to 
include  omitted  HQS  items.  If  a  PHA  is 
dealing  with  more  than  one  local 
occupancy/housing  code  within  its 
jurisffiction,  the  PHA  should 
incorporate  HQS  items  into  the  local 
occupancy /housing  inspection  forms  for 
each  locality. 

Comment:  Two  comments  stated  that 
incorporating  maintenance  long-term 
planning  into  annual  inspections  would 
greatly  compromise  the  ability  of  a  PHA 
to  abate  common  problems.  In  addition, 
it  is  difficult  to  determine  if  completion 
of  long-term  preventive  maintenance 
functions  (exterior  painting,  etc.)  would 
be  included. 

Response:  The  Department  disagrees 
with  this  comment  and  believes  that  just 
the  opposite  is  likely  to  occur.  A  PHA’s 
ability  to  abate  common  problems 
shoidd  be  greater  when  a  PHA  is  able 
to  plan  for  short-term  maintenance 
needs  and  long-term  modernization 
needs.  Such  planning  will  allow  a  PHA 
to  budget  appropriate  expenditures  from 
its  operating  budget  and  modernization 
program,  thereby  avoiding  possible 
budget  short  falls.  With  su(±  planning 
done  on  an  on-going  basis,  a  PHA  can 
focus  more  resources  on  day-to-day 
operations  and  the  abatement  of 
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common  problems.  In  addition,  the 
completion  of  long-term  preventive 
maintenance  items  are  included  at  the 
discretion  of  each  PHA.  A  PHA  may 
decide  to  fund  all  exterior  painting  out 
of  its  operating  budget,  painting  “X” 
amovmt  of  imits/buildings  each  year  on 
a  rotating  basis.  Or,  a  PHA  may  decide 
to  include  50%  of  its  exterior  painting 
imder  its  modernization  program,  and 
fund  the  exterior  painting  of  the 
remaining  units  out  of  its  operating 
budget. 

Comment:  One  comment  felt  that  the 
proposed  indicator  does  not  exempt 
occupied  units  scheduled  for 
modernization  this  year  or  the  next. 
Inspection  of  occupied  units  scheduled 
for  imminent  modernization  should  be 
limited  to  an  inspection  of  emergency 
conditions  only.  It  seems  wasted  to 
take  the  time  to  write  up  deficiencies  on 
a  unit  when  specifications  have  been 
developed  and  possibly  even  bid  for  the 
modernization  of  the  unit.  One 
comment  stated  that  the  term  “referred 
the  deficiency  to  the  current  year’s  or 
next  year’s  modernization  program”  is 
an  incredible  loophole  simply 
permitting  the  existence  of  non- 
compliant  conditions. 

Response:  This  indicator  does  exempt 
a  vacant  vmit  imdergoing  modernization 
as  stated  in  the  preamble  language  and 
the  proposed  nue.  The  Department  has 
added  new  language  to  the  new  rule  in 
order  to  clarify  the  circmnstances  under 
which  work  orders  can  be  deferred  to 
modernization.  As  stated  in  the 
definition  for  this  term,  only  similar 
items  can  be  deferred  by  a  PHA  to  be 
completed  in  the  current  year’s 
modemi2»tion  program,  or  to  be 
completed  in  next  year’s  modernization 
program  if  there  are  less  than  three 
months  remaining  before  the  end  of  the 
PHA  fiscal  year  when  the  work  order 
was  generated. 

However,  before  an  item  is  deferred  to 
modernization,  it  should  be  (1)  similar 
to  a  work  item  that  is  in  the  current 
year’s  modernization  program,  (2) 
similar  to  a  work  item  that  is  in  next 
year’s  modernization  program,  or  (3) 
similar  to  deficiencies  noted  in  other 
vmits/buildings  and  the  correction  of 
such  deficiencies  has  not  been  included 
in  the  cvurent  or  next  year’s  ’ 
modernization  program,  but  the  current 
or  next  year’s  Annual  Statement  is 
revised  to  include  the  new  work  item. 

If  the  similar  deficiency  that  was 
deferred  for  modernization  is  not 
corrected  in  the  current  or  next  year’s 
modernization  program,  the  work  item 
may  no  longer  be  exempted  fi-om  the 
calculation  of  this  indicator  and  the 
deficiency  reverts  back  to  being  tracked 
through  the  work  order  system. 


Occupied  units  shall  be  inspected, 
particularly  for  detection  and  repair  of 
emergency  conditions,  as  long  as  they 
remain  occupied.  Non-emergency  work 
orders  generated  diuing  inspection  of 
occupied  units  scheduled  for  imminent 
modernization  (this  year  or  the  next) 
should  be  classified  as  deferred  for 
modernization  and  not  included  in  the 
computation  of  this  indicator  as  long  as 
the  identified  deficiencies  are  part  of  the 
work  items  included  in  the 
modernization  project. 

Comment:  One  comment  stated  that  it 
is  not  clear  whether  preventive 
maintenance  items,  such  as  repairs  to 
stoves  and  plumbing,  etc.,  wo^d  be 
recorded  or  tracked.  How  are  they 
recorded  if  completed  during  the 
infection? 

Response:  All  preventive  maintenance 
items  should  be  recorded  and  tracked 
through  the  work  order  tracking  system. 
This  formation  will  enable  a  PHA  to 
plan  for  short-  and  long-term 
maintenance  needs.  If  a  minor 
deficiency  is  corrected  during  an 
inspection,  the  PHA  should  not 
retroactively  issue  a  work  order  for  that 
work  item.  A  minor  deficiency  that  is 
corrected  during  the  inspection  is  no 
longer  a  deficiency,  and  there  is  no  need 
to  issue  a  work  order.  However,  any 
parts  used  to  complete  minor  repairs 
made  during  the  course  of  an  annual 
inspection  should  be  tracked  through 
inventory  control. 

Comment:  One  comment  was 
concerned  that  many  PHAs  may 
misinterpret  the  indicator  as  suggesting 
that  a  PHA  must  use  only  local  housing/ 
occupancy  code  or  HQS,  and  nothing 
else. 

Response:  A  PHA  should  use  local 
housing  and/or  occupancy  codes,  and 
should  Expand  upon  local  code 
requirements  to  include  omitted  HQS 
items,  when  applicable.  In  cases  where 
there  is  no  local  occupancy  and/or 
housing  code  or  the  local  code  is  less 
stringent  than  HQS,  the  PHA  should  use 
HQS. 

Component  #2,  Aimual  Inspection  of 
Systems 

Comment:  One  comment  stated  that 
there  is  no  definition  provided  for  the 
term  “maintenance  plan”  and  yet  it  is 
used  as  a  factor  of  measure  for  indicator 
#5,  component  #2.  The  use  of  this  term 
appears  to  be  with  an  appropriate  intent 
to  allow  for  the  fact  that  a  major  system 
that  has  been  inspected  and  . 
docvunented  to  be  in  good  repair  does 
not  require  another  inspection  in  the 
following  year.  An  effective  PHA 
systems  maintenance  plan  could 
appropriately  reschedule  the  system  for 
inspection  three  years  later.  If  the 


system  is  new,  after  the  first  year  of 
operation,  testing  it  might  not  need  to  be 
rescheduled  until  five  years  later.  A 
maintenance  plan  would  document  the 
performance  of  appropriately  scheduled 
preventive  maintenance  on  systems. 

Only  safety  systems  and  those  required 
to  be  inspected  and  certified  aimually 
by  State  law  for  safety  reasons  should 
reqviire  annual  inspection.  If  the  intent 
of  this  provision  is  the  use  of  the  term 
“maintenance  plan”  is  to  allow  for  this 
fact,  it  should  be  clearly  stated  as  such. 
Otherwise,  different  Field  Offices  will 
be  left  to  subjectively  interpret  the 
meaning  of  tMs  term  and  its 
applicability  in  the  determination  of 
PHA  performance  under  indicator  #5. 

Response:  The  Department  agrees  that 
the  term  “maintenance  plan”  ^ould  be 
defined.  It  is  defined  in  the  rule  as  a 
comprehensive  annual  plan  of  a  PHA’s 
maintenance  operation  by  providing  the 
total  year’s  estimated  work  schedule 
supported  by  a  staffing  plan,  contract 
schedule,  materials  and  procurement 
plan,  training,  and  approved  budget. 

’The  plan  should  establish  a  strategy  for 
meeting  the  goals  and  time  fiames  of  the 
facilities  management  planning  and 
execution,  capital  improvements, 
utilities,  and  energy  conservation 
activities.  The  Department  disagrees 
with  the  rest  of  the  comment  because 
this  component  examines  whether  a 
PHA  inspects  all  of  its  systems  at  least 
annually  io  ensure  the  viability  of  the 
units/buildings  and  the  provision  of 
safe,  sanitary  and  decent  housing. 

Section  901 .35  Indicator  #6,  Financial 
Management 

Component  #1,  Cash  Available 

Comment:  Eight  comments 
specifically  approved  of  combining  the 
cash  and  energy/utility  consiunption 
components;  three  more  comments 
specifically  approved  of  the  cash 
available  component. 

Response:  The  comments  are  noted  by 
the  Department. 

Comment:  Three  comments  objected 
to  the  combination  of  cash  available 
with  energy/utility  consvunption  and/or 
to  the  use  of  one  or  the  other  as  a 
measure  of  financial  management. 
Commenters  stated  that  energy  is  not  a 
measiue  of  financial  management  and 
that  available  cash  is  not  a  measiire  of 
energy  management. 

Response:  The  Department  disagrees. 
Although  the  amoimt  of  cash  on  hand 
is  not  by  itself  a  measure  of  energy 
management,  efficiencies  in  operation 
and  in  energy/utility  consumption  will 
reduce  expenditures  and  thereby  affect 
cash  available. 


68916  Federal  Register  /  Vol.  61.  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations 


Comment:  Nine  comments  stated  that 
the  indicator  should  include  other 
factors  such  as  ratio  of  reserves  to 
expenses  over  a  period  of  time,  an 
assessment  of  audit  findings,  average 
monthly  cash  reserves  instead  of  a 
“snapshot”  of  cash  available  at  fiscal 
year  end,  ability  to  maintain  expenses 
within  budget,  ability  to  maintain  an 
adequate  reserve  level  for  contingencies, 
or  that  the  existing  interim  indicators 
should  be  retained. 

Response:  The  Department  does  not 
disagree  that  there  are  a  number  of 
additional  factors  that  could  be 
measiued  as  an  indication  of  good 
financial  management.  However,  the 
review  of  existing  PHMAP  procediues 
was  done  with  the  intent  of  streamlining 
and  of  limiting  the  number  and  content 
of  the  indicators  to4he  basic 
information  that  could  be  used  for 
performance  measurement.  This  review 
process  intentionally  resulted  in  fewer, 
not  more,  indicator  measmements. 
Maintaining  a  mmimum  level  of 
liquidity  was  determined  to  be  a  basic 
requirement  for  fimmcial  management 
that  shovdd  be  an  essential  part  of 
performance  measurement. 

Comment:  Nine  comments  expressed 
concern  that  the  terms  “cash  available,” 
“cash  reserves,”  and  “routine  operating 
expenses”  were  not  adeqiiately  defined 
and  would  lead  to  inconsistent 
reporting  on  the  part  of  PHAs.  One 
comment  stated  that  the  sample 
woilcsheet  should  be  revised  to  be 
computer  friendly.  One  comment  stated 
that  the  “Analysis  of  General  Fund  Cash 
Balance”  should  be  used  in  lieu  of  the 
sample  worksheet.  One  comment  stated 
that  the  sample  worksheet  should  match 
the  information  on  form  HlJD-52595, 
Balance  Sheet,  because  it  would  be 
difficult  for  small  PHAs  to  identify 
accounts  receivable/payable  that  would 
be  active  within  30  days. 

Response:  The  Department  notes  that 
the  sample  worksheet  is  intended  as 
guidance  to  the  PHA  in  determining  the 
cash  available  to  meet  routine  operating 
expenditures,  but  its  iise  is  optional. 
“Routine  operating  expenses”  are 
identified  on  the  worksheet  as  being 
those  reported  on  form  HUD-52599, 
Statement  of  Operating  Receipts  and 
Expenditures,  Line  520,  Total  Routine 
Expense.  If  a  PHA  experiences  one-time 
expenditures  in  a  given  year  that  would 
distort  the  use  of  Line  520  information 
for  the  indicator,  the  PHA  may  request 
a  modification.  If  PHAs  follow  the 
practice  of  aging  their  accounts 
receivable/payable,  determining  those 
that  would  be  active  within  30  days 
shorild  not  be  a  problem,  and  if  the 
accrual  information  is  immaterial  to  .the 
computation,  it  need  not  be  included. 


The  use  of  information  directly  from 
form  HUD-52595,  Balance  Sheet,  would 
be  possible  only  in  the  case  of  a  PHA 
with  no  programs  other  than  the 
management  of  PHA-owned  rental.  For 
the  same  reason,  the  Department  does 
not  think  that  the  “Analysis  of  General 
Fimd  Cash  Balance,”  wffich  is  based  on 
form  HUD-52595,  is  a  substitution  for 
the  sample  worksheet  since  the  Analysis 
does  not,  without  further  calculation, 
provide  the  user  with  the  amoimt  of 
cash  specifically  available  for  PHA- 
owned  rental  operations,  hi  any  case, 
the  sample  worksheet  is  optional  and  a 
PHA  may  choose  to  develop  its  own 
format  and  procedures,  as  long  as  its 
results  are  the  same  a&  would  be  derived 
by  utilizing  the  optional  worksheet. 

Comment:  Five  comments  stated  that 
the  indicator  penalizes  PHAs  for  using 
reserve  dollars  to  operate,  and  two 
comments  express^  concern  that  small 
PHAs  will  never  be  able  to  accvunulate 
sufficient  cash  to  score  well  on  the 
indicator. 

Response:  The  Department  recognizes 
that  PHAs  must  make  choices  in  the  use 
of  funds  and  that  there  are 
circumstances  that  may  make  it  difficvdt 
to  achieve  or  to  sustain  a  given  level  of 
cash,  or  that  may  reduce  available  cash 
on  a  short  term  basis.  However,  HUD 
also  recognizes  that  in  order  to  function 
in  a  financially  responsible  manner  a 
PHA  must  have  a  minimum  amount  of 
cash  on  hand  to  cover  day-to-day 
routine  expenditures.  Available  cash  to 
cover  one  month’s  routine  expenditiires 
would  be  8.33%  of  total  routine 
expenditures;  a  PHA  does  not  fail  this 
infficator  imless  the  percentage  is  less 
than  5%.  In  order  to  meet  its  monitoring 
responsibilities,  it  is  important  that  the 
Department  take  note  of  such  PHAs  and 
of  the  circumstances  that  are  affecting 
their  cash  flow  situation. 

Comment:  Three  comments  asked  if 
the  cash  available  calculation  was  to  be 
adjusted  for  subsidy  proration  or  year 
end  adjustments  for  subsidy. 

Response:  The  sample  worksheet  for 
indicator  #6  has  provision  for  including 
year  end  adjustments  for  subsidy  in 
determining  cash  availabiUty.  The 
difference  between  subsidy  eligibility 
emd  the  prorated  subsidy  amoimt  is  not 
included  because  the  amoimt  of  the 
difference  will  not  be  realized  in  cash 
payments. 

Comment:  One  comment  stated  that 
percentages  should  be  applied  to  PHAs 
of  all  sizes  since  $3  million  in  cash  for 
a  large  PHA  might  not  be  enough  to 
cover  unexpected  financial  difficulties. 
One  comment  stated  that  dollars,  not 
percentages,  should  be  applied  to  all 
PHAs. 


Response:  The  indicator  measures 
cash  available  to  cover  routine 
expenditures,  not  unexpected  cash 
needs  for  emergencies.  The  new 
indicator  is  measured  in  percentages 
because  a  percent  gives  a  more  flexible 
basis  for  evaluation  than  a  flat  dollar 
amount. 

Comment:  One  comment  expressed 
concern  that  the  indicator  would 
encourage  PHAs  to  exercise  poor 
financial  judgment  by  deferring  needed 
maintenance  expenditures  in  order  to 
maintain  a  large  cash  balance  and  score 
well  on  indicator  #6. 

Response:  The  Department  disagrees. 
Indicator  #6  is  but  one  indicator  in  a 
group  of  indicators  intended  to  measure 
PHA  performance;  two  other  indicators 
(#4  and  #5)  measure  the  PHA’s 
performance  in  the  area  of  maintenance. 

Comment:  One  comment  stated  that 
the  available  cash  should  take  into 
consideration  funds  that  might  be 
available  fix>m  local  government  to  help 
the  PHA. 

Response:  The  Department  disagrees 
that  the  PHA  potential  to  tap  the  local 
government  for  funds  should  be 
automatically  included  in  determining 
the  amount  of  cash  available.  Unless  the 
local  government  is  legally  required  to 
subsiffize  the  operation  of  the  PHA, 
there  is  no  assurance  that  the  local 
government’s  willingness  or  ability  to 
provide  funds  to  the  PHA  will  continue 
in  the  future. 

Component  #2,  Energy  Consumption 

In  the  proposed  rule,  the  Department 
indicated  particular  interest  in  receiving 
comments  firom  PHAs  as  to  whether 
they  preferred  Option  A,  Option  B  or 
the  choice  of  being  able  to  use  either 
option  for  their  PHMAP  certification 
and  assessment.  Option  A  compares 
energy/utility  consumption  expenses  to 
the  average  of  those  computed  on  a 
three  year  rolling  base  and  Option  B 
measures  whether  or  not  a  PHA  has 
conducted  an  energy  audit  and 
implemented  the  improvements 
recommended  as  a  result  of  the  energy 
audit. 

Comment:  Nine  comments  preferred  a 
choice  of  either  Option  A  or  Option  B. 
Four  comments  stated  a  preference  for 
Option  B. 

Response:  The  Department  adopts  the 
preferred  approach  of  the  majbrity  of 
comments,  which  offers  PHAs  required 
to  be  assessed  on  this  component  a 
choice  of  either  Option  A  or  Option  B. 

Comment:  Five  comments  stated  that 
the  energy/utilities  component.  Option 
A,  should  be  based  on  consumption 
instead  of  dollars  expended  since  PHAs 
don’t  have  any  control  over  the  utility 
rate  charged  by  local  utility  companies. 
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Response:  The  Department  agrees  and 
the  proposed  PHMAP  energy /utilities 
component.  Option  A,  does  measure 
energy/utilities  consiunption  rather  than 
dollars.  The  sample  worksheet  for 
computing  Option  A  compares  a  PHA’s 
current  consiunption  to  its  rolling  base 
period  consumption.  In  comparing  Line 
17  to  Line  13  of  form  HIJD-.52722B, 
Adjustment  for  Utilities  Consumption 
and  Rates,  the  rolling  base  period 
consumption  is  adjusted  prior  to  the 
comparison  with  the  ciurent  year  to 
reflect  the  current  year’s  rates.  Since  the 
same  rates  are  used,  the  only  difference 
in  the  amounts  compared  is  due  to 
consiunption.  The  wording  of  the 
proposed  rule  regarding  Option  A  in  the 
preamble  may  have  been  confusing  in 
this  regard  and  this  option  has  been 
revised  to  refer  to  energy/utility 
consumption  expenses. 

Comment:  Thm  comments  stated 
that  the  upgrading  of  equipment,  e.g., 
the  addition  of  security  lifting,  affects 
consumption  and  that  PHAs  should  not 
be  penalized.  One  comment  stated  that 
PP^s  should  not  be  penalized  for 
positive  initiatives,  such  as  increased 
utilization  by  resident  initiatives  and 
family  self-sufficiency  participants,  that 
result  in  increased  consumption  for 
office  buildings. 

Response:  The  Department  agrees  that 
a  PHA  should  not  be  penalized  for 
increased  energy/utility  consumption 
due  to  upgrades  of  equipment  such  as 
'  adding  security  lighting  for  safety,  etc., 
and  resident  initiatives  programs. 
Therefore,  with  sufficient  supporting 
documentation,  a  PHA  may  request  a 
modification  to  exempt  the  excess 
euergy/utility  consumption  from  the 
calculation  of  the  energy/utility 
component.  Option  A.  The  Department 
anticipates  the  issuance  of  a  revised 
PHMAP  Handbook  7460.5  subsequent  to 
the  effective  date  of  the  new  rule. 
Examples  of  eligible  modification 
requests  and  required  supporting 
documentation  will  be  induded  in  the 
Handbook. 

Comment:  One  comment  stated  that 
-  the  component  should  be  named 
“utility  consumption”  rather  than 
“energy  consumption”  since  water  and 
sewer  charges  are  a  utility  expense  for 
PHAs,  not  an  energy  source. 

Response:  The  name  of  the 
component  was,  in  fact,  changed  from 
“energy”  to  “energy/utility”  in  the 
proposed  rule  to  reflect  the  fact  that 
water  and  sewer  charges,  which  are  now 
included  in  the  consumption 
measiuement,  are,  as  the  comment 
states,  a  utility  expense  for  PHAs,  not  an 
energy  source.  This  component  is 
referred  to  as  “energy  consumption”  in 
the  new  rule,  with  Option  A  referred  to 


as  “energy/utility  consumption 
exronses.” 

Comment:  One  comment  stated  that 
the  cost  of  utilities,  in  comparison  with 
other  operating  expenses,  is  not 
sufficient  to  justify  a  PHMAP  indicator 
when  other  expenses  are  not  measured 
at  all  under  the  PHMAP. 

Response:  The  Department  disagrees. 
Ciurently,  PHA  utility  expenses  exceed 
$1  billion  annually  and  represent  over 
one-quarter  of  PHA  operating  expenses. 

It  is  clear  that  the  cost  of  utiUties  is  a 
major  operating  expense  that  must  be 
addressed  on  an  on-going  basis  by 
management.  Congress  recognized  the 
importance  of  this  issue  by  including  it 
in  the  statute  as  one  of  the  mandatory 
indicators.  Therefore,  the  cost  of 
utilities  must  be  included  in  the 
PHMAP  assessment. 

Comment:  One  Comment  supported 
the  elimination  of  measuring  energy/ 
utility  consumption  for  those  PHAs 
scoring  C  or  higher  for  component  #1, 
but  stated  that  the  energy  audit  rule  at 
§  905.302  should  be  revised  to  require 
an  audit  every  five  years  only  for  PHAs 
that  score  lower  than  C.  Otherwise,  the 
Comment  states,  comparing  energy  and 
utility  cost  to  the  average  of  a  thi^  year 
rolling  base  should  be  eliminated  as 
unnecessary. 

Response:  The  Department  disagrees. 
The  Department  addressed  this  concern 
regarding  audits  for  standard  and  high 
performers  at  the  time  it  issued  the  ^al 
rule  at  24  CFR  part  965  earlier  this  year. 
At  that  time,  it  was  noted  that  PHA 
utility  expenses  exceed  $1  billion 
annually,  and  the  appropriation  for 
operating  subsidy  for  fiscal  years  1994 
and  1995  was  sufficient  to  fund  PHAs 
at  95%  and  96%,  respectively.  In  fiscal 
year  1996,  the  appropriation  for 
operating  subsidy  was  only  sufficient  to 
fund  PHAs  at  89%.  It  is  not  guaranteed 
that  future  appropriations  will  result  in 
a  higher  percentage  of  funding.  Hence, 
the  Department  must  ensure  ^t  PHAs 
conduct  audits  as  one  means  of  holding 
down  operating  costs,  including  the  cost 
of  utilities,  and  ensuring  that  the  limited 
funds  available  for  operations  are  used 
as  efficient^  as  possible. 

HUD’S  Omce  of  Inspector  General 
(OIG)  recently  completed  an  Audit 
Report  entitle  “Review  of 
Opportunities  to  Reduce  Utility  Costs  At 
Public  Housing  Authorities.”  The  OIG 
report  was  based  on  visits  to 
approximately  63  PHAs  that  manage 
41%  of  the  1.3  million  public  housing 
units  nationally.  The  OIG  indicated  that, 
despite  past  efforts,  opportunities  for 
reducing  utility  costs  continue  to  exist 
and  are  cost  effective  in  many  instances 
due  to  ongoing  improvements  in 
technology.  PHA  managers  need  to  be 


aware  of,  evaluate,  and  give  maximum 
consideration  to  these  ongoing  and  new 
opportimities  when  managing  their 
utility  costs.  The  OIG  further  states, 
that,  because  of  improvements  in 
technology,  managing  utilities  is  a 
continuous  process  that  requires  an 
ongoing  ener^  management  proraram. 

Comment:  One  Comment  stated  that 
the  rule  needs  a  definition  of  “energy 
audit”  and  “cost  effective”  so  that  PHAs 
know  how  to  determine  what  is  “cost 
effective”  and  what  is  not.  In  addition, 
the  Comment  stated  that  the  rule  should 
also  cross-reference  the  location  of  any 
applicable  HUD  guidance  on  the  matter. 

Response:  The  terms  referenced  by 
the  Commehter  have  previously  been 
defined  at  24  CFR  965.303,  PHA-Owned 
or  Leased  Projects-Maintenance  and 
Operation.  However,  as  a  result  of 
P^ident  Clinton’s  regulatory 
reinvention  efforts  and  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
issued  by  President  Clinton  on 
Septeml^r  30, 1993,  HUD  commenced  a 
comprehensive  review  of  all  of  its 
regulations  to  determine  which 
regulations  could  be  eliminated  and 
streamlined.  One  such  review  was  with 
respect  to  24  CFR  part  965.  The 
DepMUtment  favor^  providing  PHAs 
with  more  flexibility  to  meet  local 
custom  and  eliminated  those 
definitions.  The  Department  still 
believes  that  those  definitions  still 
represent  a  reasonable  description  for 
those  terms  and  may  be  used  by  PHAs. 
The  revised  PHMAP  Handbook  7460.5 
will  include  cross-references  to 
applicable  HUD  issuances  as 
appropriate. 

Comment:  One  Comment  stated  that 
the  energy/utility  component  could  be 
greatly  improved  by  lowering  the 
stand^s  and  recommended  adopting  a 
standard  of  a  10%  increase  for  a  grade 
C  level  performance  and  a  4%-5% 
increase  for  agrade  A. 

Response:  Tne  Department  believes 
that  the  current  percentage  ranges  are 
equitable  and  that  a  choice  of  using 
Option  A  or  Option  B,  which  the 
Department  has  decided  to  adopt,  offers 
PHAs  much  greater  latitude  wiUi  regard 
to  the  energy/utilities  component 

Comment:  One  Comment  stated  a 
preference  to  let  Option  A  stand  as  a 
separate  indicator  as  it  does  now  since 
Option  B  (energy  audits)  is  not  funded 
by  the  Department. 

Response:  The  Department  disagrees 
with  ffiis  rationale  on  the  basis  of  its 
belief  that  a  sound  energy  management 
program  is  fundamental  to  good 
property  management  and  that  energy 
auffits  are  a  cost  of  doing  business  that 
should  be  included  as  a  part  of  an 
agency’s  budget 
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Comment:  One  Comment  stated  that, 
for  purposes  of  PHMAP,  Option  A 
should  be  modified  to  reinstate  the  HDD 
factor.  One  Comment  stated  that  if 
HDDs  are  not  considered  for  PHMAP, 
the  rolling  base  period  should  be 
extended  so  as  not  to  distort  energy 
expenditure  trend  data  due  to  abnormal 
weather.  One  Comment  stated  that  the 
elimination  of  the  HDD  factor  no  longer 
oRers  adjustments  for  imusually  harsh 
winters. 

Response:  The  Department  agrees  that 
HDDs  should  be  considered  for 
purposes  of  PHMAP  if  an  HDD 
adjustment  would  significantly  affect  a 
niA’s  assessment.  For  purposes  of 
PHMAP,  therefore,  a  PHA  may  request 
a  modification  to  adjust  consumption 
using  an  HDD  adjustment  for  space 
heating  utilities  provided  that  the  same 
data  source  is  used  for  the  current  year 
as  well  as  the  three  year  rolling  base 
period.  The  HDD  factors  used  by  a  PHA 
are  subject  to  HUD  State/ Area  Office 
approval. 

Comment:  One  Comment 
recommended  the  elimination  of  Option 
A  due  to  conditions  beyond  the  control 
of  the  PHA  (e.g.,  rate  increases)  or 
positive  initiatives  (e.g.,  increased 
resident  programs  that  have  resulted  in 
increased  consumption  to  provide 
facihties  for  these  activities). 

Response:  As  previously  discussed,  ' 
Option  A  measures  only  consiunption, 
not  rate,  increases  and  increased 
consumption  due  to  special 
circumstances,  e.g.,  resident  initiatives 
programs,  will  be  addressed  in  a  revised 
PHMAP  Handbook  7460.5. 

Comment:  One  Comment  proposed 
that  Option  B  be  modified  to  permit  a 
passing  grade  for  PHAs  that  have 
conducted  an  energy  audit  and  have  an 
implementation  plan  for  all  items  in  the 
auffit  in  that  it  may  not  be  feasible  to 
implement  all  recommendations  given 
insufficient  funding  and  other  priorities 
relating  to  health  and  safety. 

Response:  The  Department  agrees.  A 
PHA  may  achieve  a  grade  C  under 
Option  B  if  it  has  completed  the  energy 
audit,  developed  an  implementation 
plan  and  is  on  schedule  with  its 
implementation  schedule,  based  on 
available  funds.  The  implementation 
plan  should  identify  at  least  the  items 
bom  the  audit,  the  estimated  cost,  the 
planned  funding  source  (e.g.,  funds 
bom  1998  operating  budget,  1998  CGP, 
etc.)  and  the  anticipated  date  of 
completion  for  eadr  item.  The 
Department  has  changed  the  language  in 
the  new  rule  to  reflect  this  comment. 

Comment:  One  Comment  expresses 
concern  that  at  the  time  of  a  PHMAP 
self-certification,  an  audit  report  may 
have  just  been  issued  or  may  be  five 


years  old.  The  Comment  states  that  this 
would  give  some  PHAs  an  advantage 
and  force  others  into  an  F  grade.  The 
Comment  also  questions  whether  a  PHA 
should  implement  all  cost  efiective 
recommendations,  e.g.,  it  may  be  cost- 
efi^ective  to  use  gas  appliances  rather 
than  electric,  but  could  create  a  carbon 
monoxide  danger  in  units  of  a  certain 
design.  Other  recommendations  may  be 
cost-effective  over  a  very  long  payback 
period  but  there  may  be  higher  priority 
needs.  The  Comment  recommends  that 
Option  B  refer  to  an  energy  audit 
completed  at  least  two  years  earlier  and 
implementation  of  all  recommendations 
with  a  payback  period  of  five  years  or 
less  imless  the  PHA  has  established 
good  cause  for  not  implementing  them. 

Response:  The  Comment  lacks 
specificity  as  to  exactly  how  the 
Conunenter  believes  that  the  existence 
of  an  audit  just  issued  or  which  may  be 
five  years  old  will  give  any  PHA  an 
advantage.  Not  all  PHAs  are  going  to  do 
audits  at  the  same  time,  nor  would  the 
Department  dxpect  them  to.  As  such, 
some  PHAs  will  be  completing  work 
bom  a  previous  audit  while  odier  PHAs 
are  planning  new  work  firom  a  recently 
completed  audit.  The  Department  does 
not  have  a  problem  with  this  sequence 
as  it  expects  energy  management  to  be 
a  constant,  ongoing  and  evolutionary 
process.  Therefore,  HUD  has  determined 
not  to  revise  Option  B  to  refer  to  an 
energy  audit  completed  at  least  two 
years  earlier,  and  not  to  adopt  the 
suggestion  that  PHAs  implement  all 
recommendations  with  a  payback 
period  of  five  years  or  less  unless  the 
PHA  has  established  good  cause  for  not 
implementing  them. 

The  Department  has  no  problem  with 
eliminating  an  otherwise  cost  effective 
energy  conservation  measure  (ECM)  if 
the  existing  design  would  render  the 
measiue  hazardous.  Issues  such  as  this 
should  be  a  consideration  during  the 
development  of  the  audit  itself.  At  that 
point,  consideration  would  have  to  be 
given  to  the  cost  of  work  necessary  to 
make  the  ECM  safe.  If  all  costs  are 
considered,  including  the  additional 
hazard,  the  ECM  would  likely  not  be 
cost  effective. 

The  Department  believes  that  a  two 
year  audit  period  is  excessively  short 
and  unnecessarily  biudensome  on 
PHAs.  and  has  included  in  this 
component  the  existing  five  year 
frequency  contained  in  24  CFR  part  965. 
As  noted  above,  during  HUD’s 
streamlining  process  of  24  CFR  part  965, 
the  definition  of  cost  effective  (a  pay 
back  period  of  15  years  or  less)  was 
eliminated.  HUD  favors  giving  PHAs  the 
flexibility  to  determine  what  is  cost 
effective.  Therefore,  HUD  will  not  adopt 


the  recommendation  of  requiring 
incorporation  of  EMCs  with  a  five  year 
payback.  The  revised  PHMAP 
Handbook  7460.5  will  include  cross- 
references  to  applicable  HUD  issuances, 
as  appropriate. 

Indicator  #7,  Resident  Services  and 
Commimity  Building — Section  901.40 

General  Comments 

Comment:  One  comment  stated  that 
this  indicator  combines  several  distinct 
elements  with  the  grading  system, 
requiring  a  PHA  to  score  an  A  on  each 
element  in  order  to  score  an  A  on  the 
indicator.  The  comment  added  that 
these  elements  should  be  reorganized  as 
separate  components  within  the 
indicator  and  the  indicator  grade  should 
be  a  composite  of  the  component  scores, 
as  is  the  pattern  in  the  other  PHMAP 
indicators. 

Response:  The  Department  agrees 
with  the  comment  and  the  new  rule 
reflects  the  changes.  The  new  resident 
services  and  community  building 
indicator  is  now  subdivided  into  four 
equally  weighted  components,  and  the 
indicator  or  the  individual  components 
are  subject  to  exclusion  based  on  the 
particular  circumstances  of  each  PHA. 
The  name  of  this  indicator  has  been 
renamed  “Resident  Services  and 
Conummity  Building”  to  place  a  more 
accurate  emphasis  upon  the  specific 
role  of  PHAs  for  these  functions. 

Comment:  One  comment  suggested 
that  the  criteria  for  this  indicator  should 
recognize  innovations  in  program 
design  or  implementation  beyond  the 
traditional  grant  programs  that  often 
require  considerable  effort  and 
resourcefulness. 

Response:  The  Department  agrees  that 
PHAs  should  promote  innovation  in  the 
implementation  of  resident  programs, 
especially  if  this  results  in  linkages  to 
additional  resources  and  measurable 
results.  The  subdivision  of  the  indicator 
into  four  components  will  provide  more 
flexibility  to  recognize  this  type  of 
innovation  when  assessing  the 
indicator.  The  Department  will  provide 
further  guidance,  in  the  form  of 
examples  of  activities  that  PHAs  could 
get  credit  under  each  one  of  the 
components,  in  the  revision  of  the 
PHMAP  Handbook  7460.5. 

Comment:  One  comment  indicated 
agreement  with  the  reduction  of  weight 
factor  from  triple  weight  but  suggested 
that  a  reduction  to  a  weight  of  xl.5 
would  be  more  appropriate. 

Response:  The  Department  disagrees 
with  the  comment.  A  weight  of  xl  in  the 
new  100  point  system  represents  10%  of 
the  score.  A  weight  of  x3  in  the  current 
220  point  system  represents  13.6%  of 
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the  score.  It  shoiild  eQso  be  considered 
that  some  elements  of  the  current 
resident  initiatives  indicator  are  now 
covered  in  the  new  security  indicator. 
The  Department  feels  that  the  weight 
assigned  to  the  new  resident  services 
and  community  building  indicator  is 
adequate. 

Comment:  One  comment  stated 
support  for  a  PHMAP  indicator 
measuring  resident  involvement,  but 
expressed  disappointment  with  the 
language  of  the  proposed  rule  and 
indicated  that  the  current  rule  gives 
more  flexibility  and  offers  a  broader 
base  for  resident  participation.  Another 
comment  stated  that  the  proposed 
scoring  aspects  of  the  indicator  appear 
imrealistic.  Both  comments  suggested 
HUD  retain  the  current  indicator. 

Response:  The  Department  disagrees 
that  the  current  resident  initiatives 
indicator  should  be  retained,  without 
changes,  in  the  new  rule.  The 
Department  agrees  that  the  indicator 
required  some  clarification  in  order  to 
m^e  it  easier  to  assess  and  score  and 
the  new  rule  reflects  those  changes. 

Comment:  Two  comments  requested 
that  the  term  “on-going  management 
issues”  be  defined.  The  conunents 
argued  that  this  is  a  very  bread  term  and 
could  create  problems  if  PHAs  are 
required  to  pa^  all  on-going 
management  i^ues  by  the  residents 
because  business  delays  would  be  very 
costly.  The  comments  stated  that  this  is 
not  a  practical  requirement  and  that  the 
term  “ample  opportunity”  is  too  vague. 
Another  comment  requested  that  the 
terms:  “Section  3  program,”  “monitors 
progress,”  “issues  reports,” 

“encouraged  the  formation  of  a  resident 
council,”  “mechanisms  to  ensure 
residents  have  ample  opportimity  for 
input,”  and  “percent  of  goals  met  under 
implementation  plan”  be  defined  in  the 
rrde. 

Response:  Many  of  these  terms  have 
either  been  revised,  or  the  term  is 
defined  elsewhere  in  the  Code  of 
Federal  Regulations.  The  Department 
will  add  any  applicable  guidance 
regarding  such  terms  in  the  revised 
PHMAP  Handbook  7460.5. 

Comment:  The  Department  received 
several  conunents  regarding 
applicability  of  this  indicator  to  small 
PHAs.  One  comment  stated  that  it  is 
impossible  for  small  PHAs  to  organize  a 
workable  resident  initiatives  program 
with  part-time  staff  and  that  the 
indicator  imposes  too  much  extra  work 
and  is  an  administrative  burden  for 
small  PHAs.  Another  comment 
indicated  that  small  PHAs  don’t  have 
the  resources  to  handle  this  workload 
and  residents  don’t  have  the  interest. 
Five  comments  proposed  that  PHAs 


with  100  rmits  or  less  be  exempted  from 
this  indicator  and  that  only  large  PHAs 
be  assessed  imder  it. 

Three  comments  suggested  that  the 
indicator  be  removed  for  cdl  housing 
authorities,  or  revised  to  consider  only 
PHAs  of  250  or  more  vmits.  The 
comments  proposed  that  as  a  miniTniim, 
PHAs  with  249  or  less  units  should  be 
exempted.  'The  comments  argued  that 
HUD  has  used  249  or  less  units  as 
criterion  for  “small  housing  authorities” 
for  nearly  all  aspects  of  funding  such  as 
CIAP  vs.  CGP,  Youth  Build  Grants, 
Vacancy  Reduction  Grants,  or  Tenant 
Opportimity  Program  grants.  Another 
comment  indicated  that  maybe  this 
indicator  exclusion  should  be  for  all 
PHAs  with  lesf^an  500  units. 

One  comment  stated  that  small  PHAs 
should  be  assessed  under  the  indicator 
because  residents  of  these  PHAs  also 
have  a  right  to  involvement  in  PHA 
management.  One  comment  indicated 
that  under  the  proposed  changes,  HUD 
has  the  appearance  that  it  no  longer 
cares  what  these  smaller  PHAs  are 
doing.  Another  comment  added  that  all 
PHAs  should  be  assessed  under  the 
indicator  in  order  to  ensiue  that  they  are 
informed  of  the  programs  available  and 
are  conforming,  to  the  best  of  t^eir 
ability,  to  the  Section  3  program.  One 
other  comment  stated  that  since  many 
PHAs  over  the  past  three  years  have 
gotten  extensively  involved  in  aspects  of 
resident  initiatives,  it  seems  unfair  to 
automatically  exclude  the  efforts  of 
those  who  have  performed  and  earned 
merit.  Another  comment  suggested  that 
PHAs  with  100%  elderly  units  be 
excluded  from  this  indicator. 

Response:  The  Department  agrees  that 
since  it  has  used  fewer  than  250  units 
as  a  threshold  for  “small  housing 
authorities”  for  nearly  all  aspects  of 
funding,  the  same  criterion  should  and 
is  being  used  for  applicability  of  this 
indicator.  This  poUcy  is  consistent  with 
the  Tenant  Participation  and  Tenant 
Opportunities  regulation  (24  CFR  part 
964)  which  has  a  participating  thr^hold 
of  250  units,  and  it  is  also  utilized  in  the 
CGP.  In  addition,  PHA’s  with  100% 
elderly  developments  will  not  be 
assessed  under  this  indicator.  To  avoid 
pmializing  small  PHAs  with  active 
programs,  PHAs  with  fewer  than  250 
units  or  with  100%  elderly 
developments  may  request  to  be 
assessed  under  the  indicator  at  the  time 
of  PHMAP  certification  submission. 

Comment:  Two  comments  indicated 
that  what  this  indicator  measures  is  not 
a  property  management  issue,  but  a 
social  issue  related  to  PHAs.  The 
provision  of  social  service  support  is  not 
a  ftmction  of  PHA  management  any 
more  than  it  is  a  function  of  privately 


owned  or  Section  8  residential  property 
management. 

Response:  The  Department 
understands  that  active  resident 
participation  and  involvement  have  a 
direct  affect  on  property  management 
and  are  a  key  element  to  a  successful, 
well  managed  public  housing 
community.  The  Department  provided  a 
separate  resident  initiatives  indicator 
and  component  on  resident  involvement 
in  PHMAP  because  there  is  considerable 
evidence  that  resident  services  programs 
can  help  to  promote  and  sustain 
housing  au^ority  management 
successes.  Various  tenant  participation 
initiatives  (patrols,  neighborhood  clean¬ 
ups,  etc.)  can  reduce  vandalism  and 
project  maintenance.  Resident 
employment  initiatives  get  residents 
involved  in  positive  pursuits  and 
employed  residents  can  act  as  role 
models  for  others.  Overall,  involving 
residents  in  the  various  facets  of 
property  management — as  trainees  in  a 
landscaping  project  or  as  participants  in 
screening  prospective  residents — can 
showcase  self-improvement  and 
individual  responsibility  and  contribute 
substantially  to  building  positive  and 
strong  public  housing  communities. 

Comment:  Two  comments  requested 
HUD  to  clarify  if  the  indicator  intends 
to  “examine  efforts”  or  to  “require 
efforts”  and  argued  that  it  seems  that  it 
has  been  prescribed  to  require  PHAs  to 
develop  and  administer  programs  that  at 
times  are  not  funded  by  HUD,  are  not 
long-term  commitments  by  HUD,  and  in 
most  cases,  the  results  of  performance 
are  predicated  on  the  residents’ 
willhigness  to  participate.  It  is  not 
equitable  to  score  a  PHA  on  items  that 
are  beyond  the  PHA’s  control.  It  is 
equitable  to  request  PHAs  to  adopt 
resolutions  encouraging  participation. 
Another  comment  indicated  that  this  is 
an  unfunded  mandate. 

One  comment  stated  that  the 
performance  message  has  now  been 
confused  with  compliance  items. 
Another  comment  indicated  that 
PHMAP  is  intended  to  be  a 
performance-based  assessment  system 
in  which  indicators  must  be  written  so 
that  standards  and  criteria  are  clear, 
measurable,  and  capable  of  being 
duplicated  from  one  PHA  to  another. 
The  comment  added  that  too  much  of 
this  indicator  is  process-oriented,  not 
performance-bas^  and  that  adopting 
programs  and  “mechanisms”  is 
administrative  process  and  offers  no 
guarantee  or  measure  of  results.  One 
other  comment  stated  that  the  indicator, 
as  currently  structured,  will  be  very 
difficult  to  grade  and  will  produce  very 
inconsistent  results.  Three  comments 
recommended  that  this  indicator  be 
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deleted  entirely  because  it  measures 
process  and  not  outcomes. 

Response:  This  indicator  has  been 
revised  to  hold  PHAs  accountable  only 
for  the  functions  they  perform  in 
operating  resident  services  programs, 
llie  indicator  has  been  sub^vided  into 
four  separate  components  to  make  it 
easier  to  assess  and  grade:  economic 
uplift  and  self-improvement;  resident 
organization,  resident  involvement:  and 
resident  programs  management.  Each 
has  been  reaped  to  address  the  pubUc 
comments,  especially  to  focus  solely  on 
the  PHA’s  responsibilities  for  resident 
services.  The  indicator  has  been 
renamed  “Resident  Services  and 
Community  Building”  to  place  a  more 
accurate  emphasis  upon  the  specific 
roles  of  PHAs  for  these  functions. 

In  response  to  concerns  about  short¬ 
term  resident  initiatives  funding,  it 
shoidd  be  emphasized  that  PHAs  would 
only  be  assessed  for  programs  for  which 
it  has  been  fimded.  PHAs  cotild  also  get 
credit  for  programs  implemented 
through  a  partnership,  for  which  the 
funding  was  made  available  through 
another  of  the  partners. 

Comptonent  #1,  Economic  UpUft  and 
Self-Improvement 

Comment:  One  comment  stated  that 
imder  the  proposed  changes,  HUD  adds 
a  Section  3  requirement  that  has  mixed 
adherence  throughout  the  country. 
Another  comment  indicated  that  in 
small  communities  there  are  very  few 
Section  3  programs  and  if  there  is  one 
and  the  contractor’s  contract  calls  for 
them  to  hire  Section  3  people,  all  a  PHA 
can  do  is  inform  the  residents  that  they 
may  apply.  One  other  comment  argued 
that  the  implementation  of  Section  3 
programs  and  the  number  of  residents 
hir^  by  the  PHA  is  not  a  measiue  of  its 
management.  The  comment  concluded 
that  resident  self-sufficiency  and  related 
programs  don’t  have  any  place  in  a 
management  assessment  program. 

One  comment  indicated  that  to 
implement  Section  3  training,  you  must 
have  residents  willing  to  participate.  It 
stated  that  most  of  their  residents  are 
elderly,  handicapped  or  have  very  small 
children  and  many  are  not  able  to  work. 
Another  comment  stated  that  the 
Section  3  program  may  be 
disadvantageous  to  large  municipalities 
facing  a  hi^g  freeze.  Another  comment 
stated  that  Section  3  is  a  mandate  for 
any  department  using  federal  funds,  and 
should  not  be  a  centralized  program,  as 
indicator  #7  seems  to  require.  It  added 
that  there  seems  to  be  no  final  rule  for 
Section  3  in  Public  Housing  (24  CFR 
part  135)  and  its  status  seems  in  doubt. 

One  comment  mentioned  that  it  does 
not  have  a  concern  with  the  Section  3 


program  emphasis  because  it  has  a  great 
program  now,  biit  it  is  concerned  with 
future  funding  and  the  impact  if  no  new . 
funding  is  available  to  continue  the 
program.  One  comment  agreed  with  the 
Department’s  efforts  to  emphasize  the 
Se^on  3  program  and  another 
comment  recommended  that  PHAs  be 
required  to  show  results  in  employment 
efforts  in  subsequent  years  to  add  to  the 
results  oriented  focus.  One  other 
comment  stated  that  it  is  difficult  to  be 
consistently  abreast  of  a  PHA 
performance  under  Section  3  and 
resident  employment  and  suggested  that 
it  must  be  a  PHA  requirement  to  report 
resident  employment  to  the  HUD  office 
in  order  to  assess  this  criteria.  Another 
comment  stated  that  Sect^n  3  is  already 
a  requirement  and  argued  that  PHAs 
should  not  get  credit  for  something  they 
are  already  required  to  implement.  It 
further  suggested  that  credit  be  given 
only  for  those  things  that  PHAs  do  that 
are  over  and  above  HUD  requirements 
such  as  internship  programs  or  on  the 
job  training  plans  and  also  for  using 
CGP  funds  to  assist  resident  groups  and 
develop  security  measiires. 

Response:  The  inclusion  of  an 
employment-related  subcomponent  in 
the  resident  initiatives  indicator  reflects 
the  Department’s  emphasis  on  economic 
uplift  as  a  proactive  means  to  reducing 
dependency,  and  as  mandated  by  the 
recent  welfare  reform  legislation.  The 
Department  imderstands  that  there  is 
considerable  evidence  that  the  increase 
in  working  famifies  is  very  beneficial  to 
property  management.  Because  of  the 
importance  of  this  area,  the  Department 
wishes  to  give  PHAs  credit  for  the 
leadership  role  they  can  perform  in 
employment-related  initiatives.  The 
Department  has  expanded  the  definition 
to  include  all  employment-related 
initiatives,  not  just  Section  3  or  those  in 
the  pubhc  sector.  Section  3  is  effective 
as  €m  interim  rule  and  should  be  viewed 
as  one  tool  in  employment  related 
initiatives. 

In  response  to  comments  that  the 
indicator  be  strengthened,  language  has 
been  added  to  the  indicator  to  require 
the  PHA  to  provide  evidence  that  they 
have  one  or  more  economic  uplift  and 
self-improvement  programs  and 
partnerships  for  economic  uplift, 
including  but  not  limited  to.  Section  3 
initiatives.  Such  opportunities  can  be 
provided  either  directly  or  through  non- 
PHA  partners.  The  Department  believes 
it  is  important  for  PHAs  to  get  credit  for 
their  initiatives  in  promoting 
employment  opportunities  for  residents. 
It  is  expected  that  PHAs  will  provide 
data  on  the  number  of  residents  by 
development  in  employment-related 
programs  as  well  as  evidence  of  the 


number  of  residents  obtaining 
employment.  PHAs  can  use  Multifamily 
Tenant  Characteristics  System 
information  to  measure  employment. 

While  the  Department  is  supportive  of 
PHAs  efforts  to  measiire  employment, 
the  indicator  only  requires  that  PHAs 
implement  programs  (HUD  funded  or 
non-HUD  funded  through  partnerships) 
in  its  family  occupied  developments 
and  set  up  and  implement  a  system  for 
measuring  progress.  The  Department  is 
not  trying  to  dictate  specific  numeric 
employment  goals  but  rather 
emphasizing  activities  that  help 
measure  PHA  effort  in  implementing 
these  programs. 

Component  #2,  Resident  Organization 

Comment:  One  comment  stated  that 
HUD’s  encouragement  of  a  resident 
council  at  each  family  development  site 
assumes  that  resident  coimcils  are  an 
absolute  for  every  family  development, 
regardless  of  the  size  of  the 
development.  Resident  councils  for 
some  small  developments  are  not  only 
not  necessary,  but  impractical.  Another 
comment  infficated  that  family 
developments  are  often  built  on 
scatter^  sites  throughout  a  wide 
geographical  area.  The  comment  added 
that  it  is  next  to  impossible  to  establish 
a  resident  council  under  these 
conditions  and  that  this  goal  should  be 
voluntcuy  in  these  situations. 

Response:  Current  HUD  requirements 
give  PHAs  and  resident  communities 
ffie  flexibility  to  determine  how  resident 
coimcdls  are  organized.  There  is  no 
specific  requirement  for  a  resident 
coimcil  at  each  development.  The  local 
public  housing  community  should 
determine  what  kind  of  representation 
system  suits  its  needs  and  makes  the 
most  sense.  In  larger  developments,  a 
separate  resident  council  is  merited.  In 
smaller  PHAs,  a  city-wide  council  may 
be  more  appropriate. 

Comment:  One  comment  stated  that 
the  current  rule  is  supportive  of  resident 
coimcils  and  other  resident  groups 
while  the  proposed  rule  is  too  restrictive 
because  it  only  makes  reference  to 
resident  councils.  The  comment  added 
that,  while  highly  desirable,  it  is  not 
always  possible  to  organize  end  conduct 
development-wide  elections  and  it 
mged  the  Department  to  reinstate  the 
“or  other  resident  groups”  language  of 
the  current  rule.  Three  comments 
suggested  that  the  indicator  reference  to 
resident  councils  at  each  PHA  family 
development  should  be  changed  to 
specify  “HUD  recognized  resident 
coimdls.” 

Response:  HUD  is  supportive  of  all 
resident  organizations  that  work  to 
benefit  the  residents,  but  the  indicator 
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does  not  pretend  to  cover  all  possible 
forms  of  resident  organization.  The 
Department  considers  that  resident 
councils,  as  official  vehicles  of  resident 
representation,  should  be  encouraged 
and  the  indicator  measures  PHA  efforts 
to  promote  this  goal.  In  regards  to  thd 
issue  of  "HUD-recognized  resident 
councils,”  the  Department  understand 
that  it  is  not  HUD’s  role  to  certify 
resident  coimcils  and  that  it  is  the 
PHA’s  responsibility  to  certify  if  such 
organizations  have  been  formed  in 
compliance  with  approved  regulations, 
policies  and  procedures. 

Component  #3,  Resident  Involvement 

Comment:  Four  comments  stated  that 
PHAs  should  not  be  penalized  for  lack 
of  participation  by  the  residents 
provided  the  PHA  promotes  self- 
sufficiency  programs  and  community 
involvement.  The  comments  indicated 
that  PHAs  may  offer  a  variety  of 
programs  and  training  for  residents,  but 
they  caimot  make  residents  attend  and 
participate.  Another  two  comments 
recommended  that  an  exclusion  of  the 
indicator  be  permitted  in  such  cases 
where  a  PHA  can  show  that  the 
residents  are  not  interested  in  forming  a 
resident  coimcil  and  do  not  want  to  be 
involved  in  any  of  the  programs  covered 
by  this  indicator.  One  other  comment 
also  recommended  to  make  each 
component  potentially  able  to  be 
excluded,  based  upon  PHA’s  situation. 
Two  comments  stated  that  this  indicator 
cannot  accurately  establish  levels  of 
participation,  interest,  etc.,  of  the 
residents,  it  only  measures  the  level  of 
opportimities  the  PHA  makes  available 
to  its  residents.  Therefore,  it  caimot 
measure  performance. 

Response:  The  Department  agrees  that 
PHAs  cannot  be  made  responsible  for 
lack  of  interest  by  residents  in 
organizing  resident  councils,  but  PHAs 
can  be  assessed  on  their  efforts  to 
promote  and  facilitate  the  organization 
of  resident  councils  by  activities  such 
as:  facilitating  space  for  meetings, 
providing  training,  access  to  bulletin 
boards,  helping  to  schedule  and 
promote  meetings,  approving  Board 
policies  and  developing  PHA 
procedures  for  certifying  resident 
coimcils. 

In  response  to  some  of  the  concerns 
expressed  in  the  comments,  the 
Department  changed  the  indicator  to 
subdivide  it  into  four  components.  This 
component  measures  PHA  efforts 
regarding  resident  councils,  and  PHA 
collaboration  and  support  to  existing 
resident  councils  or  to  those  that  are  in 
the  process  of  being  organized.  A  PHA 
is  not  responsible  for  the  formation  or 
continuation  of  resident  councils  as 


these  functions  are  the  responsibility  of 
the  resident  councils.  The  Department  is 
making  the  indicator  and  each  of  its 
components  subject  to  exclusion.  This 
would  certainly  apply  to  cases  where 
the  PHA  can  show  evidence  that  it  has 
predominately  scattered  site  units  and 
that  residents  are  not  interested  in  these 
programs.  The  Department  will  provide 
additional  guidance  to  PHAs  on  this 
issue  in  the  revision  of  the  PHMAP 
Handbook  7460.5. 

Comment:  Three  comments  indicated 
that  resident  involvement  is  simply  not 
an  appropriate  measure  of  a  PHA’s 
management  capability. 

Response:  The  Department  disagrees 
and  as  mentioned  earlier,  believes  that 
active  resident  participation  and 
involvement  have  a  direct  affect  on 
property  management  and  are  key 
elements  to  a  successful,  well  managed 
PHA.  In  addition,  there  is  considerable 
evidence  that  resident  involvement  and 
resident  services  programs  can  help  to 
promote  and  sustiun  housing  authority 
management  successes. 

Resident  Surveys 

Comment:  One  comment  stated  that 
resident  surveys  would  be  time 
consuming,  but  may  be  helpful.  Another 
comment  suggested  that  PHAs  should 
he  required  to  complete  a  resident 
survey  on  the  fear  of  crime  and  the 
measure  of  disorder  in  each  community 
once  a  year. 

Two  comments  stated  that  resident 
surveys  are  most  important  in  order  to 
establish  programs  in  which  the 
residents  are  interested  and  suggested 
that  PHAs  be  required  to  report  on 
whether  they  conduct  resident  surveys 
for  modernization  or  whether  the  PHA 
attempts  to  conduct  resident  surveys  or 
commimicates  with  newsletters.  Five 
other  comments  expressed  support  for 
resident  surveys,  with  one  proposing  an 
annual  standardized  survey  used  as  a 
learning  tool  by  PHAs  and  another  three 
arguing  that  standardized  surveys 
should  only  be  used  as  models  for  PHAs 
to  develop  locally  oriented  surveys. 

One  comment  suggested  that  resident 
surveys  be  optional  for  well  managed 
PHAs  and  required  under  the  MOA  for 
troubled  PHAs.  Another  comment  stated 
that  conducting  resident  surveys  is  a 
good  idea,  but  HUD  should  allow  PHAs 
to  complete  regular  surveys  in  lieu  of 
HUD’s  mandated  ideas  of  what  resident 
involvement  means. 

Two  comments  indicated  that  PHAs 
should  be  encouraged,  but  not  required, 
to  conduct  such  surveys,  with  HUD 
assisting  in  the  development  of  survey 
formats  and  data  analysis  models  that  . 
PHAs  may  use  for  this  purpose.  The 
comments  argued  that  if  HUD  wishes  to 


use  customer  satisfaction  as  the  basis  for 
the  PHMAP  score,  then  HUD  should 
conduct  the  survey  itself  using  some 
type  of  sampling  technique  that 
employs  consistent  and  statistically 
reliable  methods.  Another  comment 
expressed  concern  with  the  feasibility  of 
implementing  this  measure  in  small 
PHAs  with  a  majority  of  elderly  and 
residents  with  disabilities. 

Another  comment  stated  that 
consumer  satisfaction  is  critical  in 
public  housing  and  a  survey  of  residents 
may  be  a  way  to  gauge  satisfaction. 
Surveys  should  not  be  conducted  by 
PHAs;  that  would  add  too  much 
paperwork  and  residents  would  feel 
inhibited  to  express  their  true  feelings. 
Surveys  should  be  conducted  by  private 
contractors,  using  a  standardized  form 
on  a  statistically  significant  sample  of 
residents  (using  MTCS  data  to  assure  a 
diverse  and  representative  group)  fittm 
each  PHA.  The  results  would  be  shared 
with  HUD  and  the  PHA. 

Ten  comments  stated  that  resident 
surveys  as  suggested  would  only 
'  amount  to  more  paperwork  with  few,  if 
any,  tangible  results.  A  survey 
completed  by  the  resident  council  or 
advisory  board  would  be  more  accurate 
and  more  useful.  Another  three 
comments  stated  that  the  present 
contact  with  rasidents  is  sufficient  to 
adequately  assess  their  level  of 
satisfaction.  One  comment  indicated 
that  no  new  unfunded  tasks  should  be 
imposed  on  PHAs  through  PHMAP. 

Four  comments  indicated  that 
surveys,  by  their  natiure,  are  subjective 
in  orientation  and  often  reflect  the  goals 
of  the  entity  doing  the  survey.  There  are 
too  many  variables  which  would  affect 
the  responses.  To  direct  PHAs  to  design 
and  implement  their  own  surveys 
would  be  a  self-serving  exercise  of  little 
real  value.  For  HUD  to  develop  a 
standard  survey  to  be  used  by  every 
PHA,  each  with  its  own  set  of  problems 
and  capabilities,  would  result  in  a 
document  devoid  of  any  real  meaning. 
Another  two  comments  stated  that 
surveys  are  complex  to  develop  and  can 
be  resented  or  distrusted  by  residents. 
Four  comments  expressed  concern  with 
the  cost  to  PHAs  of  implementing 
resident  surveys  and  indicated  tlut  a 
national  format  is  not  a  good  idea 
because  of  the  special  local  conditions. 
Another  comment  stated  that  PHAs 
shouldn’t  be  penalized  for  lack  of 
resident  response  to  these  surveys. 

Two  other  comments  argued  that  total 
consumer  satisfaction  is  impossible  to 
achieve  and  even  more  difficult  to 
measure.  Requiring  PHAs  to  conduct 
periodic  surveys  for  this  purpose  is  an 
undue  burden,  especially  on  large  PHAs 
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where  bousing  pro)ects  are  distant  from 
one  another  and  from  the  PHA. 

One  comment  recommended  that  this 
be  a  voluntary  activity  and  that  it  not  be 
included  in  performance  measmements. 
Another  comment  requested  HUD  to 
provide  technical  assistance  in  the  area 
of  assessing  consumer  satisfaction,  but 
discoiuaged  the  creation  of  a  new 
reporting  requirement.  HUD  could 
distribute  information  to  PHAs  on  how 
to  desi^,  develop  and  implement 
resident  satisfaction  surveys.  It  is 
unrealistic  to  expect  that  a  single 
resident  survey  instrument  Will 
necessarily  be  meaningful  to  every  PHA 
and  every  resident  population.  In  times 
of  diminishing  operating  subsidies, 

HUD  should  not  force  PHAs  to  conduct 
such  surveys  only  for  the  sake  of 
PHMAP. 

Response:  In  response  to  the 
comments,  the  Department  decided  not 
to  require  the  implementation  of 
resident  siuveys  as  part  of  the  PHMAP 
process.  Although  it  is  not  required, 
PHAs  may  consider  the  voluntary  use  of 
this  optional  tool  to  obtain  resident 
input  and  to  measure  resident 
involvement  and  satisfaction. 

The  Tenant  Participation  and  Tenant 
Opportunities  regulation  (24  CFR  §  964) 
stipulates  that  PHAs  shall  encourage 
full  resident  participation  and 
partnership  with  the  PHA.  The 
Department  does  not  want  to  provide 
overly  specific  instructions  to  PHAs,  but 
instead  wants  to  offer  options  for 
alternative  approaches  for  promoting 
constructive  resident  participation  and 
customer  satisfaction.  Therefore,  the 
component  on  resident  participation  has 
been  changed  to  require  a  PHA  to 
provide  evidence  that  the  PHA  is 
providing  meaningful  ways  to 
communicate  and  partner  with  residents 
concerning  the  quality  of  life  and 
hoiising  management  services  (such  as 
screening,  relocation,  capital 
improvements),  but  is  not  prescribing 
the  specific  method(s). 

Possible  methods  used  by  PHAs 
would  include,  but  not  be  limited  to: 
resident  membership  on  the  PHA  Board 
of  Commissioners  or  on  specific  policy 
committees  that  contribute  substantially 
in  planning  and  implementing  PHA 
programs;  regular  resident  consultation 
through  ongoing,  scheduled  meetings 
wdth  the  PHA-certified  duly-elected 
resident  councils;  regular 
communication  mechanisms  with 
residents,  such  as  a  newsletter,  as  well 
as  other  means  such  as  customer 
surveys  and  focus  groups. 


Component  #4,  Resident  Programs 
Management 

Comment:  Several  comments  stated 
that  PHA  performance  should  not  be 
assessed  based  on  grants  and  activities 
that  are  not  imder  the  control  of  the 
PHA.  Sixteen  comments  indicated  that 
TOP  and  TAG  are  controlled  by  the 
resident  organization  and  not  by  the 
PHAs  and  &at  it  would  be  vmfair  of 
HUD  to  hold  PHAs  accotmtable  for 
tenant  organization  grants  that  are  not 
under  the  PHA’s  control.  One  of  the 
comments  suggested  that  HUD  eliminate 
this  component.  Another  comment 
asked  if  a  PHA  would  get  credit  if  its 
resident  organization  implements  a  TOP 
grant  training. 

Response:  The  Department  agrees  that 
PHAs  should  not  be  held  responsible  for 
resident  activities  or  grants  that  are  not 
under  their  control  and  th6  new  rule 
reflects  these  changes.  The  indicator  has 
been  revised  in  order  to  assess  PHAs  for 
the  functions  they  perform  in  operating 
resident  services  programs  and  for 
resident  management  or  TOP 
{>erformance  only  when  the  PHA  is  the 
contract  administrator  for  the  program. 

Comment:  One  comment  stated  that 
in  order  to  meet  90%  of  the  goals  as 
defined  in  the  grants,  a  PHA  would 
need  to  adjust  those  goals  under  various 
circumstances,  i.e.,  numbers  versus 
percentages;  either  the  grant  plan 
should  allow  for  a  percentage  versus  an 
exact  number  to  be  included,  or  the  goal 
must  be  flexible  enough  to  change  when 
circumsUmces  dictate. 

Another  two  comments  indicated  that 
this  indicator  requires  the 
documentation  of  achievement  of  a 
certain  percentage  of  goals  imder 
resident  initiative  programs,  but  goals 
tend  to  be  few  and  somewhat 
unquantifiable;  such  program  goals 
should  not  be  measured  by  PHMAP 
iinless  the  goals  had  been  articulated 
with  the  understanding  that  they  were 
to  be  quantifiable  and  achievable  within 
the  grant  term;  progress  is  often  in  the 
hands  of  the  tenants  and  tenant  leaders. 

Two  comments  stated  that  there  is 
general  concern  that  measuring 
performance  in  meeting  grant  goals  may 
be  difficult  to  evaluate  and  may  not  be 
representative  of  performance.  There  is 
a  clear  incer^tive  for  PHAs  to  establish 
easily  attainable  goals  to  protect  a  good 
PHMAP  score.  We  believe  the  goals  for 
such  programs  should  be  set  as  high  as 
possible  and  used  as  targets  for 
achievement.  Some  other  system  of 
measurement  should  be  found.  This 
should  be  measured  in  the  criteria  used 
to  determine  management  capability  in 
the  competition  to  receive  grants. 


One  comment  argued  that  HUD 
shouldn’t  ask  PHAs  to  document  goals 
met  under  resident  initiatives  programs. 
Those  programs  already  have  exhaustive 
rerorting  requirements. 

One  comment  stated  that  the  standard 
defined  as  90%  and  60%  of  goal 
attainment  imder  the  implementation 
plan  for  any  and  all  of  the  grant 
programs  are  too  stringent  and  perhaps 
inappropriate  to  the  goals  being 
measur^.  The  measure  of  goal 
attainment  based  on  implementation 
strategies  is  at  best  subjective  and  at 
times  affected  by  conditions  beyond  the 
control  of  the  PHA. 

One  comment  indicated  concern  with 
the  indicator  measviring  resident 
involvement  via  any  resident  related 
grants  received  hy  ^e  agency.  The 
comment  argued  that  HUD  would  do 
better  to  leave  grant  measurements  with 
the  specific  grant  processes  and  perhaps 
rate  PHAs  on  whether  they  have  a 
system  to  become  inform^  about 
resident  related  grant  opportunities  or  if 
they  have  appli^,  assuming  they  have 
resources  to  do  so. 

Another  comment  indicated  that 
§  901.40(a)(4)  attempts  to  measure 
compliance  in  many  categorical  funding 
programs  in  which  PHAs  are  voluntary 
participants  and  that  have  their  own 
contractual  reqiiirements  and 
enforcement  mechanisms.  If  HUD  were 
to  grade  compliance  with  these 
contracts  under  PHMAP,  HUD  would  be 
unilaterally  imposing  new  contractual 
provisions  that  substantially  alter  the 
cons^uences  of  performance  or  non¬ 
performance.  Provisions  of  this  nature 
should  not  take  effect  unless  and  until 
they  are  subject  to  negotiation  between 
the  contracting  parties. 

One  comment  stated  that  applying  for 
social  service  grants  is  a  PHA  option, 
not  a  requirement.  PHAs  that  do  not 
elect  to  apply  are  appropriately  not 
penalized.  How  can  evaluation  of  a 
PHA’s  performance  of  optional  activities 
be  used  as  a  basis  to  rate  the  PHA’s 
management  performance? 

Response:  The  Department  included 
resident  grant  progress  as  a  component 
of  the  resident  initiatives  indicator 
because  it  is  critical  that  any  available 
categorical  grant  funding  be  utilized 
effectively  to  meet  the  defined  woric 
plan  objectives  of  the  specific  programs. 
This  component  would  only  apply  if  the 
PHA  has  responsibility  for 
administering  one  or  more  grant 
programs. 

By  applying  to  these  programs,  a 
participating  PHA  accepts 
implementation  requirements  attached 
to  &em.  Goals  for  these  programs  are 
developed  by  the  PHA  and  shovild 
reflect  realistic  expectations  of  what  the 
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PHA  proposes  to  accomplish.  The  rule 
reflects  some  margin  of  flexibility  in 
grading  the  percentage  of  goals 
achieved.  Assessing  PHAs  on 
performance  in  managing  grant 
programs  is  not  new  to  PHMAP.  PHAs 
are  assessed  under  other  areas  of  their 
management,  including  performance  in 
managing  grant  programs  (competitive 
or  formula)  such  as  modernization.  In 
addition,  the  Department  has  revised 
the  regulation  to  eliminate  assessment 
of  the  resident  management  or  TOP 
unless  the  PHA  acts  as  the  contract 
administrator  for  the  resident  grantee. 

Section  901 .45  Indicator  #8,  Security 
General  Comments 

Comment:  There  were  fifteen 
comments  recommending  that  indicator 
#8  not  apply  to  smaller  PHAs,  described 
variously  as  those  PHAs  with  fewer  than 
500  units,  fewer  than  250  vinits,  and 
fewer  than  100  units.  One  comment  felt 
that  all  PHAs,  regardless  of  size,  should 
be  assessed  under  this  indicator  because 
crime  and  drugs  exists  everywhere. 

Response:  In  response  to  the 
comments  received,  the  Department  has 
determined  that  indicator  #8  will  apply 
to  PHAs  with  250  or  more  units  under 
management.  To  avoid  penalizing  small 
PHAs  with  active  programs,  PHAs  with 
fewer  than  250  units  can  request  to  be 
assessed  under  the  indicator  at  the  time 
of  the  PHMAP  certification  submission. 
However,  PHAs  with  fewer  than  250 
units  should  be  keeping  records  of 
crime,  reporting  it  to  local  law 
enforcement,  administering  rigorous 
screening  criteria,  evicting  residents 
who  engage  in  criminal  activity,  and 
meetiqg  the  goals  specified  by 
categorical  grants  as  good  management 
practices,  even  thou^  they  are  not 
reqviired  to  be  measured  on  this  activity. 

Comment:  There  were  two  comments 
specifically  supporting  ‘‘One  Strike  and 
You’re  Out”  and  screening  and  eviction 
policies  through  indicator  #8.  Two 
commenters  mentioned  that  constraints 
in  existing  State  law  or  the  local  court 
system  have  made  it  difficult  to  comply 
with  the  intent  of  the  one  strike  policy. 
Two  other  commenters  indicated  that 
PHAs  should  be  required  to  submit 
evidence  that  they  have  implemented 
eviction  policies  that  could  be 
monitored  through  tracking  systems. 

Response:  The  Department  is  pleased 
that  there  is  a  positive  response  to  its 
one  strike  policies  which  are  established 
pursuant  to  the  ‘‘Housing  Opportunity 
Program  Extension  Act  of  1996”  and 
pm  implementing  guidance  (Notice  Pm 
96-27),  which  provided  additional 
guidance  to  PHAs  in  the  areas  of 
screening,  lease  enforcement  and 


eviction  in  order  to  help  PHAs  fight 
crime.  The  one  strike  policy  must  be 
implemented  within  the  context  of  the 
applicable  State  laws  and  court  systems. 
PHAs  will  not  be  required  to  submit 
documentation  at  the  time  of 
certification;  rather,  PHAs  are  required 
to  m6untain  supporting  docmnentation 
for  all  of  the  indicators  it  certifies  to  for 
HUD  post  review.  To  assist  PHAs  in 
setting  up  and  operating  successful 
programs,  the  Department  tvill  provide 
examples  of  best  practices  in  the 
forthcoming  revised  PHMAP  Handbook 
7460.5. 

Comment:  There  were  four  comments 
that  felt  that  this  indicator  would  place 
unnecessary  administrative  biudens  on 
a  small  PHA  that  does  not  have  a  crime 
problem  and  is  already  cooperating  with 
the  local  police  department.  In  addition, 
small  PHAs  do  not  have  the  resources 
(funds  and  personnel)  to  perform  the 
security  measures  required  by  this 
indicator. 

Response:  Current  practices  by  PHAs 
show  that  the  cooperation  of  PHAs  and 
local  law  enforcement  for  the  collection 
and  reporting  of  PHA  crime  information 
is  not  always  a  cost  issue.  Please  note 
that  the  Extension  Act  permits  PHAs  to 
request  criminal  conviction  records  of 
adult  applicants  fit>m  the  National 
Crime  ^formation  Center  (NCIC),  police 
departments  and  other  law  enforcement 
agencies.  The  Public  Housing  Drug 
Elimination  Technical  Assistance 
Program  can  be  used  to  assist  PHAs  in 
developing  appropriate  collection 
systems  and  data  bases.  The  Department 
anticipates  that  the  use  of  NQC  and 
other  data  sources  in  addition  to  the 
technical  assistance  from  HUD  will 
enable  PHAs  to  obtain  necessary 
information  in  a  timely  manner. 

Comment:  Three  comments  felt  that 
there  should  be  a  policy  designed  for 
small  PHAs  and  one  for  large  PHAs.  It 
will  be  very  difficult  for  a  small  PHA 
with  no  security  problem  and  no 
resident  involvement  to  make  a  passing 
grade  in  this  indicator. 

Response:  Rather  than  have  a  separate 
security  indicator  for  small  and  large 
PHAs,  the  Department  has  determined 
that  PHAs  virith  fewer  than  250  imits 
shall  be  exempted  fiom  this  indicator 
unless  the  PHA  requests  to  be  assessed 
under  the  indicator  at  the  time  of  the 
PHMAP  certification  submission. 

Comment:  Three  comments  stated 
that  the  criteria  listed  for  this  indicator 
are  measures  of  process  and  not 
necessarily  results.  A  more  appropriate 
measure  would  include  actual  crime 
data.  Also,  indicators  of  vacancy 
percentage  and  financial  management 
are  directly  related  to  the  degree  of 
security  in  the  developments. 


Response:  This  indicator  has  been 
revised  to  reflect  the  comments  received 
and  its  components  now  more 
accurately  measure  resviits.  The 
Department  agrees  that  vacancies  and 
financial  management  are  directly 
related  to  security  in  the  developments, 
but  performance  in  these  areas  are 
measured  rmder  indicators  #1  and  #6. 

Comment  One  comment  suggested 
that  this  indicator  shouldn’t  apply  until 
adequate  time  is  provided  for  PHAs  to 
establish  the  proper  documentation, 
reporting,  and  tracking  criteria  to 
successffilly  score  in  this  indicator. 
Another  comment  strongly  requested 
that  HUD  reqriire  data  be  provided 
beginning  with  the  next  fiscal  year  after 
the  eflective  date  of  the  provisions  of 
this  indicator  because  it  would  be  very 
difficult  to  seciire  data  firom  January  1, 
1996,  to  the  ^sent. 

Response:  The  E)epartment  has 
determined  that  the  new  rule  will  apply 
to  PHAs  with  fiscal  ye€u«  ending  the 
quarter  after  the  new  rule  is  published 
in  the  Federal  Register. 

Comment  One  comment  stated  that 
this  indicator  combines  several  distinct 
elements  with  the  grading  system, 
requiring  a  PHA  to  score  an  A  on  each 
element  to  score  an  A  on  the  indicator. 
These  elements  should  be  reorganized 
as  separate  components  within  the 
indicator  and  the  indicator  grade  should 
be  a  composite  of  the  component  scores, 
as  is  the  pattern  in  the  other  PHMAP 
indicators. 

Response:  The  Department  will  grade 
this  indicator  as  a  composite  of  the  sub¬ 
component  scores,  as  is  the  pattern  in 
other  PHMAP  indicators. 

Comment  One  comment  felt  that 
security  is  not  a  property  management 
issue,  but  a  socid  issue  related  to  PHAs, 
and  was  outside  of  the  PHA’s  control. 
Another  comment  stated  that  reducing 
crime  and  drugs  was  an  appropriate 
property  management  issue. 

Response:  In  Doth  public  and  private 
property  management,  crime  and  drug 
problems  have  a  direct  affect  on 
property  management.  Because  of  this, 
the  Department  has  determined  it  is 
critical  that  this  indicator  apply  to  all 
PHAs  with  250  units  or  more  imder 
management. 

Comment  One  comment  stated  that 
this  indicator  will  be  very  difficult  to 
grade  objectively  and  consistently.  The 
terms  ‘‘mechanism  to  track  crime- 
related  problems”  and  ‘‘system  for 
taking  action”  are  vague  and  imdefined 
and  need  clarification.  Two  comments 
questioned  the  meaning  of  “document 
results  in  screening  out”  various 
applicants.  One  comment  felt  the 
proposed  measure  of  PHA  actions  to 
appropriately  screen  out  applicants  and 
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evict  residents  who  engage  in  criminal, 
activity  is  the  only  appropriate  measure 
of  PHA  management  performance  imder 
this  indicator. 

Response:  The  Department  has 
rephrased  this  component  and  the  first 
two  phrases  mentioned  are  no  longer 
included  in  the  new  rule.  The  third 
phrase  commented  on  has  been  revised 
to  say,  “can  document  that  it 
successfully  screens  out  and  denies 
admission  to  a  public  housing  applicant 
who  *  *  *”  and  “can  document  that  it 
successfully  evicts  a  public  housing 
resident  who*  *  *”  This  new  language 
more  clearly  embodies  the  intent  of  the 
one  strike  policy.  The  Department 
^rees  with  the  last  comment. 

Comment  One  comment  felt  that  the 
term  “crime”  should  be  defined  to  avoid 
wasting  time  on  crimes  that  do  not 
afiect  the  saf^/seciuity  of  residents. 

Response:  The  Department  has  not 
established  one  vmiform  national 
definition  of  crime,  since  different  types 
of  crime  represent  different  threats,  and 
vary  among  communities.  HUD  believes 
eadi  PHA  should  decide  what 
constitutes  criminal  violations  that  are 
imacceptable  to  the  local  community.  In 
general,  the  crimes  against  which  PHAs 
should  screen  applicants  are  those  that 
would  pose  a  threat  to  the  health  or 
safety  of  other  residents  or  PHA  staff,  or 
a  financial  risk  to  the  PHA.  These 
crimes  would  be  lease  violations.  These 
are  the  crimes  against  which  applicants 
should  be  screened  and  for  which 
violators  be  evicted. 

Comment  One  comment  stated  that 
§  901.110(e)  should  state  that  indicator 
#8  should  be  excluded  automatically  for 
PHAs  with  100  or  fewer  units. 

Response:  The  Department  agrees 
with  ^s  comment  and  the  rule  has 
been  changed  to  state  that  this  indicator 
does  not  apply  to  PHAs  with  fewer  than 
250  imits  under  management  unless  the 
PHA  requests  to  be  assessed  imder  the 
indicator  at  the  time  of  the  PHMAP 
certification  submission. 

Comment  One  comment  reflected 
that  criteria  #2  and  #3  deal  with 
screening  and  evictions.  If  HUD  is  to 
allow  a  PHA  to  self-certify  on  this 
indicator,  the  PHA  should  be  required 
to  submit  evidence  of  policies  and 
leases  to  support  the  certification. 

Response:  The  Department  disagrees 
and  is  requiring  that  a  PHA  maintain 
supporting  documentation  for  all  of  the 
in^cators  it  certifies  to  for  post  review 
by  HUD  or  the  independent  auditor 
rather  than  submit  additional 
documentation  at  the  time  of 
certification. 

Comment  One  comment  felt  that  too 
many  communities  already  have  police 
departments  that  avoid  their 


responsibilities  in  public  housing 
“projects”  for  reasons  that  include  the 
perception  that  public  housing  is  a  . 
Fedei^  rather  than  local  responsibility. 
This  indicator  plays  into  that  mind  set, 
and  therefore,  hurts  the  crime  fighting 
goals  PHAs  and  HUD  share. 

Response:  The  Department  believes 
that  the  establishment  of  one  strike 
leasing,  eviction  and  related  processes 
have  already  proven  to  be  effective  in 
crime/dru^  reduction.  This  indicator 
has  been  designed  to  measure  the 
implementation  of  mechanisms  that 
many  PHAs  have  already  used 
successfully  in  developing  safe  and 
secure  enviromnents  for  public  housing 
residents. 

Comment  One  comment  believes  that 
this  is  the  most  important  indicator  for 
large  PHAs  where  crime  is  a  critical 
problem,  and  should  have  a  greater 
weight  than  xl. 

Response:  The  Department  agrees  that 
this  is  a  very  important  indictor.  This 
indicator  and.  indicator  #7,  resident 
involvement,  have  a  combined  total  of 
20  points  in  a  100  point  scale.  The 
Department  feels  that  this  is  an 
equitable  distribution  when  the 
importance  of  all  of  the  indicators  are 
considered  as  a  whole. 

Comment  One  conunent  thought  that 
PHAs  should  request  help  fit>m  ^e 
HUD  State  Coordinator  in  getting 
assistance  firom  law  enforcement 
agencies. 

Response:  The  Department 
recommends  that  a  PHA  first  contact  its 
State/Area  Office  for  technical 
assistance  in  obtaining  assistance  finm 
law  enforcement  agencies,  and  to 
explore  alternative  solutions.  HUD 
agrees  that  the  State  Coordinator  and  the 
Area  Representative  should  be  advised 
of  ujoresolved  difficulties  in 
implementing  the  one  strike  policy.  The 
Department  vi^  provide  assistance,  as 
appropriate,  to  further  the 
implementation  of  the  one  strike  policy. 

Comment  One  comment  suggested 
that  additional  criteria  should  be 
considered  that  would  give  recognition 
to  PHAs  that  have  made  tremendous 
progress  in  arresting  crime  and/or  have 
established  resident  patrols  to  assist  in 
crime  reduction. 

Response:  The  Department 
appreciates  the  su^estion,  but  feels  that 
the  appropriate  vehicle  for  such 
recognition  is  its  Performance  Awards 
Ceremony. 

Comment  One  comment  suggested 
there  be  a  criterion  that  measures  e 
PHA’s  efforts  to  get  resident 
involvement  in  citizen  patrols. 

Response:  The  Department  agrees  that 
citizen  patrols  are  very  effective  in 
helping  to  reduce  incidence  of  crime  in 


a  community,  and  this  criterion  is 
indirectly  measured  imder  components 
#1  and/or  #4  of  this  indicator. 

Component  #1,  Tracking  and  Reporting 
Crime  Related  Problems 

Comment  Thirty  comments  felt  that 
PHAs  should  not  be  held  accountable 
under  indicator  #8  for  cooperation  vdth 
local  police  departments  and  other 
community  agencies,  as  this  partnership 
was  beyond  their  control.  At  least  one 
commenter  expressed  concern  about 
being  able  to  access  criminal  data. 
Another  commenter  indicated  that 
PHAs  do  not  have  the  authority  to 
address  crime  problems. 

Response:  As  a  result  of  these 
concerns,  the  Department  has 
determined  that  PHAs  will  not  be 
assessed  for  partnwships  with  the  local 
police  departments  and  other  local 
agencies,  with  the  exception  of  grade  A. 
Grade  A  of  this  component  has  been 
revised  to  assess  a  PHA’s  cooperative 
system  for  tracking  and  reporting 
incidents  of  crime  to  local  police 
authorities.  Grades  below  an  A  assess 
only  the  reporting  of  incidents  of  crime 
to  local  pohce  authorities.  Although 
PHAs  will  not  be  measured  under  this 
criterion  for  grades  below  an  A,  it  is 
essential  for  PHAs  to  work  closely  with 
local  and  State  agencies  in  order  to 
operate  effective  crime  and  drug 
prevention  programs.  Also,  while  PHAs 
do  not  spedfic^ly  have  the  authority 
for  arrests,  they  can  utilize  one  strike  to 
deny  admission  or  evict  known  criminal 
violators. 

Comment'  Five  comments  thought 
that  documentation  from  local  law 
enforcement  agencies  might  be  a 
method  of  reporting  crime  in  small 
housing  authorities. 

Response:  The  Department  couldn’t 
agree  more.  All  PHAs  are  encouraged  to 
develop  partnership  relationships  with 
local  law  enforcement  entities,  and  all 
PHAs  should  be  keeping  records  of 
crime,  reporting  it  to  lo^  law 
enforcement,  administering  rigorous 
screening  criteria,  and  evicting  residents 
who  engage  in  criminal  activity. 

Comment:  One  comment  stated  that 
HUD  shouldn’t  ask  PHAs  to  try  to 
require  their  municipal  police 
departments  to  act  beyond  the  scope  of 
the  Cooperation  Agreement. 

Response:  It  is  not  intended  that 
trackffig  and  reporting  crime-related 
problems  would  in  any  way  mandate 
PHAs  to  require  their  municipal  police 
departments  to  act  beyond  the  scope  of 
the  Cooperation  Agreement.  A  PHA 
should  always  act  within  the  scope  of 
the  Cooperation  Agreement  and  should 
never  require  anoffier  agency  to  act 
beyond  the  scope  of  the  Agreement. 
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Comment:  One  comment  stated  that 
PHAs  that  complain  that  they  cannot 
negotiate  obtaining  monthly  calls  for 
service  confirm  that  they  have  poor 
relations  with  their  local  police 
departments. 

Response:  Although  this  may  be.  true, 
it  is  not  necessarily  through  lack  of 
trying.  A  PHA  should  continue  to 
negotiate  working  relationships  with 
local  law  enforcement  entities. 

Component  #4,  Grant  Program  Goals 

Comment:  Five  comments  reflected 
that  this  indicator  requires  the 
documentation  of  acUevement  of  a 
certain  percentage  of  goals  under 
resident  initiative  programs,  but  goals 
tend  to  be  few  and  somewhat 
unquantifiable.  Such  program  goals 
should  not  be  measvir^  by  PHMAP 
unless  the  goals  had  been  articulated 
with  the  imderstanding  that  they  were 
to  be  quantifiable  and  achievable  within 
the  grant  term.  There  is  general  concern 
that  measuring  performance  in  meeting 
grant  goals  may  be  difficult  to  evaluate 
and  may  not  be  representative  of 
performance.  There  is  a  clear  incentive 
for  PHAs  to  establish  easily  attainable 
goals  to  protect  a  good  PHMAP  score. 
Four  of  these  commenters  felt  that  some 
other  system  of  measurement  should  be 
found,  or  the  indicator  eliminated.  One 
commenter  proposed  that  the  goals  be 
set  as  high  as  possible  and  used  as  a 
target  for  achievement.  Seven 
commenters  indicated  that  PHAs  should 
not  be  rated  on  this  indicator  unless 
there  was  specific  funding  for  all  PHAs, 
and  therefore,  this  program  area  was  an 
unfunded  mandate.  One  commenter 
stated  that  PHAs  should  only  be  rated 
on  resident  initiatives,  not  security.  One 
commenter  questioned  why  the  goal  did 
not  track  progress  in  goal  achievement 
under  the  Elimination  procram. 

Response:  Tne  Department  believes 
that  the  establishment  of  one  strike 
leasing,  eviction  and  related  processes 
have  already  proven  to  be  effective  in 
crime/drug  reduction.  This  indicator 
haa  been  designed  to  measure  the 
implementation  of  mechanisms  that 
many  PHAs  have  already  used 
successfully  in  developing  safe  and 
secure  environments  for  pubUc  housing 
residents.  Grant  goals  are  part  of  the 
overall  evaluation  of  an  application  for 
funding.  If  a  PHA  has  unrealistic  goals, 
they  are  either  renegotiated,  or  the  PHA 
does  not  receive  funding. 

The  Department  has  determined  that 
security  will  continue  to  be  a  separate 
indicator  because  it  is  integral  to  good 
management  and  can  be  accomplished 
without  additional  funding,  or  with 
operating  subsidy  and  comprehensive 
grant  funds.  PHAs  should  make  use  of 


these  or  other  allowable  funding  sources 
to  address  crime  and  security  problems. 
The  Department  cannot  restrict  factors 
to  those  in  the  Drug  Elimination 
Program  since  crime  problems  affect  all 
PHAs.  not  only  those  that  have 
successfully  competed  for  drug 
elimination  grants. 

Comment:  One  comment  stated  that 
goal  achievement  should  be  measured 
in  terms  of  program  implementation 
(which  it  is  within  the  power  of  the 
PHA),  not  impact  on  crime  (which  is 
beyond  the  control  of  the  PHA).  A  range 
from  85%  to  100%  should  be  establish 
for  achieving  an  A  grade. 

Response:  The  Department  has 
determined  that  a  PHA  will  achieve  a 
grade  A  for  this  indicator  if  it  is  meeting 
at  least  90%  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

Data  Collection — §  901.100 

Comment:  Thirty  comments  stated 
that  45  days  to  submit  the  certification 
is  a  concern  because  PHAs  are  bus^ 
completing  their  year  end  work.  It 
would  cause  a  problem  for  small  PHAs 
that  have  limited  human  resources  to 
complete  all  other  fiscal  ye€ir  end 
reports  required.  The  time  to  submit 
should  remain  90  days.  Two  comments 
stated  that  45  days  to  submit  its 
certification  woiild  be  sufficient  time  as 
long  as  there  was  a  quorum  for  the 
Board  meeting,  and  as  long  as  the 
process  works  smoothly.  Seven 
comments  recommended  that 
certifications  should  be  submitted  60 
days  following  the  end  of  a  PHA’s  fiscal 
year. 

Response:  HUD  is  attempting  to 
balance  the  need  to  make  the  PHMAP 
scoring  as  quick  and  timely  as  possible, 
so  that  it  more  accurately  reflects  a 
PHA's  ciurent  status,  with  the 
additional  year  end  burden  it  represents 
to  both  PHAs  and  HUD  itself.  In  light  of 
the  above  comments,  the  E)epartment 
has  determined  that  a  better  balance  is 
achieved  with  a  60,  rather  than  45,  day 
submission  period,  and  the  rule  is 
amended  accordingly. 

Comment:  Two  comments  pointed  out 
that  PHAs  that  request  and  receive  an 
extension  to  submit  their  fiscal  year  end 
financial  reports  should  also  be  granted 
an  extension  to  file  their  PHMAP 
certification.  Large  PHA’s  must 
routinely  ask  for  extensions  to  submit 
their  year  end  financial  statements. 

Response:  The  Department  agrees 
with  the  comment.  To  satisfy 
administrative  requirements,  PHAs 
must  submit  extension  requests  or 
waiver  requests  for  both  their  fiscal  year 
end  financial  reports  and  their  PHMAP 
certification.  However,  a  State/ Area 


Office  may  grwt  an  extension  for  the 
submission  of  year  end  financial 
statements  for  a  period  of  no  more  than 
90' calendar  days.  Requests  for 
extensions  for  more  than  90  calendar 
days,  or  requests  for  extensions  in 
addition  to  the  initial  90  calendar  days, 
shall  be  approved  by  the  Assistant 
Secretary,  as  well  as  waivers  for  the 
submission  of  a  PHA’s  PHMAP 
certification. 

Comment:  Two  comments  felt  that 
PHMAP  should  be  more  flexible  so  as 
not  to  discciirage  otherwise  outstanding 
performance  due  to  late  submission  of 
required  reports  or  a  PHA’s  inahiUty  to 
review  and  approve  submissions  more 
quickly.  Lateness  should  no)  have  the 
efiect  of  decimating  the  performance 
ratings  in  all  areas  rated  by  PHMAP. 

Response:  The  Department  disagrees 
with  ^s  comment,  and  will  retain  the 
option  which  permits  State/ Area  Offices 
to  award  a  presiunptive  rating  of  failure ' 
in  all  of  the  PHMAP  indicators  if 
required  reports  have  not  been 
submitted  to  HUD  in  a  timely  manner. 
HUD  beUeves  that  outstanding 
performance  includes  a  PHA’s  ability  to 
submit  in  a  timely  manner  required 
reports  that  are  used  to  calculate  the 
PHA’s  PHMAP  score. 

Comment:  Two  comments  felt  that  the 
revisions  to  the  rule  may  require  major 
changes  in  the  systems  used  to  maintain 
records  related  to  PHMAP.  Changes  in 
a  PHA’s  information  systems  will  be 
both  costly  and  biudensome.  It  will 
require  PHAs  to  focus  important 
resources  on  administrative  areas  that 
will  not  improve  the  manner  in  which 
quahty  housing  is  provided  to  low- 
income  families. 

Response:  HUD  recognizes  that,  at 
least  initially,  the  changes  made  by  this 
rule  to  improve  PHMAP  will  impose  a 
burden  on  PHAs  who  will  have  to  make 
necessary  adjustments  in  their 
information  systems.  As  was  the  case  for 
the  previous  rule,  it  is  expected  that  as 
the  collection  and  organization  of  the 
data  will  become  more  routine 
following  the  first  submission,  the 
associated  burden  will  also  decrease. 

Comment:  One  comment  felt  that  the 
time  fiame  for  submission  should  relate 
to  the  size  of  the  PHA. 

Response:  HUD  disagrees  with  this 
comment.  The  Department  has  received 
comments  fium  small  PHAs  citing  small 
staffs  and  from  large  PHAs  citing  large 
administrative  burdens  to  justify 
changes  in  the  time  fiame  for 
submission.  The  Department  has 
concluded  that,  until  experience 
demonstrates  otherwise,  the  same  time 
fiame  for  submissions  should  apply  to 
all  PHAs. 
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elimination  programs.  The  Department  objectives  of  maximizing  reli^ility  and 
feels  that  60  days  for  State/ Area  Offices  minimizing  the  administrative  bri^en. 

to  complete  a  PHMAP  assessment  is  The  Department  realizes  that  the 
equitable  in  view  of  other  workload  extensive  demands  upon  both  its  own 
requirements.  and  PHAs’  resources  limit  what  may  be 

Comment:  One  comment  reflected  appropriately  imposed  upon  PHAs  and 
that  in  the  preamble  to  the  proposed  adequately  monitored  by  the 
rule,  HUD  states  that  it  will  require  Department.  HDD’s  reliance  upon  PHA- 
State/ Area  Offices  to  give  PHAs  their  rartified  data  is  backed  up  by  the 

PHMAP  scores  within  45  days  from  admittedly  small  number  of  on-site 
certification,  but  the  propos^  rule’s  reviews  HUD  is  able  to  conduct,  but 
text  does  not  contain  that  requirement.  these  reviews  do  indicate  substantial. 
The  cpmmenter  suggests  that  HUD  good  faith  compliance.  HUD  attempts  to 

include  that  requirement  in  the  text.  target  its  monitoring  resources  as 
Response:  State/ Area  Offices  will  be  efficiently  as  possible  by  focusing  on 

required  to  meet  the  60  day  notification  troubled  or  near  troubled  PHAs  or  PHAs 
period  by  an  internal  directive  that  will  in  which  the  factors  identified  in 
be  as  binding  upon  them  as  a  regulatory  §  goi.ii5(k)  of  the  rule  are  present  The 
requirement.  ‘  required  supplement  to  the  independent 

Comment:  One  comment  observed  audit  requires  a  PHA’s  independent 
that  §  901.100(b)(5)  stipulates  that  a  audit  to  ascertain  whether  the  PHA 
PHA’s  certification  will  be  post-  maintains  the  data  necessary  to  support 

reviewed  by  HUD  during  the  next  on-  its  PHMAP  certification  and  whether 
site  review,  but  is  subject  to  verification  the  PHMAP  data  are  consistent  with  the 
at  any  time.  What  does  this  mean?  It  PHA’s  other  records.  HUD  will  continue 
suggests  that  verification  could  be  to  consider  ways  in  which  the  reliability 

accomplished  by  Mme  means  other  than  of  PHMAP  may  be  improved.  In 
on-site  review.  It  is  critical  to  clearly  addition,  the  new  rule  has  been  revised 
stipulate  in  the  rule  a  standard  and  to  state  that  a  PHA  may  not  appeal  its 

consistent  approach  that  must  be  PHMAP  score  to  the  State/Area  Office  if 

followed  by  all  HUD  State/ Area  Offices  the  reason  the  PHA  received  a  failing  in 

in  order  to  validate,  document  and  any  indicator  or  component  was  due  to 

justify  a  conclusion  that  a  PHMAP  score  the  fact  that  the  PHA  did  not  provide 
certified  by  a  PHA  should  be  changed.  justifying  documentation  to  the 
Response:  On-site  reviews  are  usually  independent  auditor  for  the  indicatorfs) 
conducted  pursuant  to  risk  the  PHA  certified  to. 

management,  and  §  901.100(b)(9)  simply  Comment:  One  comment  stated  that 
provides  that  certification  verification  the  clause  that  allows  PHAs  to  include 
can  take  place  at  any  time  in  their  PHMAP  certifications  “any 

notwithstanding  the  regularly  scheduled  information  bearing  on  the  accuracy  or 
on-site  reviews.  In  addition,  the  rule  completeness  of  the  data  being  used  by 
does  clearly  stipulate  a  stwdard  and  hUD  in  grading  an  indicator’’  is 

confusing.  A  PHA  should  certify  to  the 
correct  data  in  exactly  the  manner 
prescribed  by  the  PHMAP  process.  If  a 

should  be  changed.  The  verification  PHA  believes  that  the  data  does  not 
language  in  §  901.100(b)(9)  is  related  to  fairly  represent  its  performance,  it 
the  provision  at  §  901.115(k),  that  should  submit  a  “modification”  request, 

permits,  in  exceptional  circumstances  but  the  data  in  the  certification 
that  constitute  a  standard  and  consistent  shouldn’t  be  changed, 
approach,  a  State/ Area  Office  to  Response:  The  rule,  at  §  901.100(b)(3), 

reinstate  any  review  as  necessary  to  provides  that  a  PHA  may  include  such 
address  particular  deficiencies,  or  deny  information  in  its  certification,  rather 
or  rescind  incentives  or  high  performer  than  through  an  exclusion  or 
status,  even  though  a  PHA  has  satisfied  modification  request,  and  that  HUD  will 
all  of  the  indicators  for  high  or  standard  consider  the  information  in  grading  the 
performer  designation.  affected  indicator.  The  intent  is  not  to 

Comment:  One  comment  asked  encourage  a  result  that  the  certified 

exactly  what  information  does  HUD  information  would  be  changed,  but  to 
expect  to  derive  from  “existing  encourage  a  PHA  to  submit  corrected 

reporting  and  data  forms?”  As  written,  data,  late  reports,  or  previously  omitted 
monitor  other  program  areas  in  addition  only  indicator  #2  can  be  scored  by  HUD  required  data  at  ffie  time  it  submits  its 
to  the  PHMAP,  which  is  just  one  facet  without  complete  and  total  reliance  on  PHMAP  certification.  This  provision 
of  the  Department’s  overall  affordable  PHA  self-certified  data.  This  is  an  allows  more  flexibility  in  the  PHMAP 

rental  housing  efforts.  In  addition  to  the  enormous  flaw  in  any  allegedly  process,  and  helps  ensure  that  the  most 

section  8  program.  State/ Area  Offices  objective  assessment  process,  including  recent  data  is  available  to  use  in 
must  adntimster  such  efforts  as  PHMAP.  completing  the  PHMAP  assessment, 

modernization  programs,  resident  Response:  The  assessment  process  is  Comment:  One  comment  felt  that  the 

initiative  programs,  and  drug  the  result  ofbalancing  the  two  provision  that  suggests  a  PHA  could  get 


.  Comment:  One  comment  felt  that  the 
certification  form  is  cumbersome  and 
includes  requests  for  information 
currently  available  to  HUD,  specifically 
financial  data  required  to  be  provided  to 
HUD  by  all  PHAs,  or  more  information 
than  currently  required.  It  appears  to  ■ 
require  inclusion  of  data  necessary  for 
HUD  to  perform  or  confirm  the 
calculations  made  by  the  PHA,  and  this 
is  repetitive  since  PHA  audits  ensure 
accuracy  in  reporting.  This  is  contrary 
to  HUD’s  intent  to  require  PHAs  to 
certify  to  information  otherwise  not 
available. 

Response:  The  worksheet  and 
certification  form  have  been  redesigned 
to  make  them  more  user  friendly,  as 
applicable.  HUD  welcomes  additional, 
specific  recommendations  to  improve 
these  docriments  further.  The 
Department  disagrees  that  the 
certification  form  requests  information 
currently  available  to  HUD.  For 
example,  the  new  certification  form 
financial  management  question  for 
indicator  #6  requests  the  dollar  amount 
of  a  PHA’s  cash  reserve  available  for 
operations.  The  requested  financial 
information  is  not  reported  on  any  other 
required  reporting  submission.  The 
Department  cannot  rely  totally  on  audit 
report  confirmation  because  audit 
reports  are  not  normally  available  imtil 
after  the  PHMAP  process  has  been 
completed  for  the  assessed  fiscal  year. 

The  certification  form  requires  a  PHA  to 
state  the  raw  data  that  are  used  to 
calculate  the  score  of  specific  indicators 

to  ensure  accurate  calculation.  _  _  . 

Comment:  One  comment  stated  that  if  on-site  reviews.  In  addition,  the  rule 
the  purpose  is  to  shorten  the  time  it 
takes  for  a  PHA  to  learn  its  status/score,  consistent  approach  to  validate, 
it  may  be  more  appropriate  to  reduce  document  and  justify  a  conclusion  that 
the  amount  of  time  that  HUD  has  to  a  PHMAP  score  certified  by  a  PHA 
respond.  It  should  not  take  any  more  '  ^ 

than  two  weeks  to  review  the  PHA 
submission  (one  page)  and  to  perform 
any  analysis  or  calculations  for 
infficators  that  HUD  scores. 

Response:  HUD  is  attempting  to 
balance  the  need  to  make  the  PHMAP 
scoring  as  qvuck  and  timely  as  possible, 
so  that  it  more  accurately  reflects  a 
PHA’s  current  status,  with  the 
additional  year  end  biutien  it  represents 


Federal  Register  /  Vol.  61,  No.  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations  68927 


a  presumptive  F  in  all  PHMAP 
indicators  if  the  certification  is  not 
submitted  on  time  should  be  clarified. 
Does  this  mean  all  indicators  or  only 
those  which  rely  on  the  certification? 

Response:  The  language  states  all 
indicators.  This  provision  at  §  901.100 
(b)(4)  gives  HUD  a  direct  and  timely 
way  of  enforcing  the  certification 
requirement.  Although  compliance  with 
PHMAP  is  the  norm  among  PHAs,  if 
failure  to  provide  the  certification 
would  only  result  in  failing  grades  for 
the  indicators  subject  to  certification,  a 
PHA  may  decide  to  forgo  submitting  the 
certification  when  a  passing  grade  could 
be  achieved  without  it.  This  would 
defeat  the  purpose  of  PHMAP  to  assess 
the  performance  of  a  PHA  on  all  of  the 
indicators. 

Computing  Assessment  Score — 
§901.105 

Comment:  Two  comments  agree  that 
the  establishment  of  clear-cut 
adjustment  guidelines  is  a  good  addition 
to  PHMAP. 

Response:  The  comment  is  noted  by 
the  Department. 

Comment:  One  comment  stated  that 
the  physiod  condition  of  a  project 
reflects  not  only  the  care  and 
maintenance  provided  by  the  PHA,  it 
also  reflects  the  attitudes  and  behavior 
of  residents  in  some  commimities. 

Those  cases  where  the  physical 
condition  of  the  project  does  not 
improve  regardless  of  a  PHA’s  efforts  to 
improve  and  maintain  the  project  in  safe 
and  sanitary  condition  should  be 
considered  6is  a  condition  beyond  the 
PHA’s  control,  and  a  modification  or 
exclusion  should  be  allowed  for  this 
reason. 

Response:  The  Department  disagrees 
with  this  comment.  If  a  resident’s 
attitudes  and  behavior  cause 
maintenance  or  other  physical 
problems,  it  then  becomes  a  lease 
enforcement  issue  rather  than  automatic 
grounds  for  a  modification  or  exclusion 
request  due  to  conditions  beyond  a 
PHA’s  control.  However,  HUD  considers 
modification  and  exclusion  requests 
individually,  and  on  a  case  by  case 
basis,  and  grants  or  denies  them  as 
appropriate. 

Comment:  One  comment  stated  that 
the  definition  of  neighborhood  is  based 
on  census  tract  and  proposed  that  HUD 
permits  also  the  option  of  census  block 
groups.  Census  blocks  allows  for  more 
specific  definition  of  demographic 
diaracteristics. 

Response:  The  Department  agrees  that 
PHAs  may  use  census  blocks  as  well  as 
census  track  data,  as  appropriate. 

Comment:  One  comment  stated  that 
the  proposed  rule  excludes 


developments  that  received 
comprehensive  modernization  within 
the  past  ten  years  from  receiving 
additional  weight  for  the  physical 
condition  factor.  Some  PHAs  receive 
comprehensive  modernization  for  a 
portion  of  a  larger  community.  When 
that  happens,  some  proportional 
additional  weight  should  be  allowed  for 
the  physical  condition  factor. 

Response:  The  Department  has 
determined  that  if  only  certain  units  or 
developments  received  substantial 
rehabilitation,  the  additional  weight 
would  be  prorated  to  exclude  the  units 
or  developments  with  substantial 
rehabilitation.  The  revision  to  the 
PHMAP  Handbook  7460.5  will  include 
examples  of  proration. 

Comment:  One  comment  suggested 
that  an  alternative  for  weighting  could 
be  to  provide  extra  credit  for  PHAs  that, 
because  of  aggressive  efforts  to  develop 
joint  programs,  are  able  to  mitigate  the 
adverse  conditions  in  the  gene^ 
vicinity  of  the  developments  as  well  as 
within  them. 

Response:  The  Department  may  not 
provide  an  alternative  to  the  physical 
condition  and  neighborhood 
environment  factors  because  they  are 
statutory.  A  PHA’s  efforts  to  mitigate  the 
adverse  conditions  in  the  general 
vicinity  of  the  developments  will  be 
recognized  by  the  resident  involvement 
indicator  to  ^e  extent  the  PHA  involves 
residents  in  such  efforts.  In  general,  it  is 
expected  that  a  well-managed  PHA 
would  have  a  positive  influence  on  the 
adverse  cmditions  in  its  general 
vicinity,  but  the  PHA’s  primary 
responsibility  is  to  conditions  within  its 
developments,  and  this  remains  the 
focus  of  PHMAP. 

Comment:  One  comment  felt  that 
adjustments  for  physical  condition  and 
neighborhood  environment  are  too 
liberal  and  can  result  in  artificially 
inflated  scores. 

Response:  The  Department  disagrees 
with  this  comment,  since  the 
adjustments  for  physical  condition  and/ 
or  their  neighborhood  environment 
apply  to  the  following  three  indicators 
only:  indicator  #1,  vacancy  percentage 
and  unit  tumaroimd;  indicator  #4,  work 
orders;  and  indicator  #5,  annual 
inspection  and  condition  of  units  and 
systems. 

Comment:  One  comment  reflected 
that  §  901.105(d)(3)(ii)  states  that 
developments  that  have  received 
comprehensive  modernization  within 
the  past  ten  years  are  not  eligible  for  a 
weighted  score  for  the  physical 
condition  factor.  Are  these 
developments  eligible  for  the 
neighborhood  factor? 


Response:  Yes,  these  developments 
are  eligible  for  the  neighboiho^ 
environment  factor. 

Comment:  One  comment  reflected 
that  §  901.105(d)(3)(ui)  states  that  a  PHA 
that  receives  a  grade  of  A  under 
indicators  #4  and  #5  may  not  claim  the 
additional  weight  for  indicator  #1  since 
the  physical  condition  of  its 
developments  is  not  applicable.  Is  a 
PHA  eligible  for  the  additional  weight 
for  indicator  #1  using  the  neighborhood 
environment  factor? 

Response:  Yes,  such  a  PHA  is  eligible 
for  the  neighborhood  environment 
factor. 

Comment:  One  comment  disagreed 
that  a  PHA  that  receives  a  grade  of  A 
imder  indicators  #4  and  #5  may  not 
claim  the  additional  weight  for  indicator 
#1  since  the  physiced  condition  of  its 
developments  is  not  applicable.  The 
ability  of  management  to  lease  a  vacant 
imit  bears  a  dii^  relationship  to  its  age 
and  neighborhood  environment.  A 
PHA’s  ability  to  market  a  unit  and  a 
housing  applicant’s  decision  to  rent  a 
unit  is  influenced  by  the  neighborhood 
conditions  and  environment  in  wlqch 
the  development  is  located. 

Accordingly,  the  additional  wei^t  for 
indicator  #1  should  be  permitted. 
Another  comment  stated  that  a  PHA 
could  be  doing  a  good  job  of  inspecting 
units  and  responding  to  work  orders 
and  still  have  a  high  vacancy  rate  at  one 
or  more  of  its  developments  due  to 
neighborhood  environment  (if  not  also 
physical  condition).  A  PHA  has  the 
right  to  qualify  under  either  one  or  both. 

Response:  The  Department  disagrees 
with  this  comment,  and  maintains  that 
if  a  unit  is  in  good  physical  condition, 
the  age  of  the  unit  has  little  bearing  on 
the  ability  to  rent  the  unit.  HUD  believes 
that  well  maintained  units,  as  evidenced 
by  an  outstanding  rating  in  the  areas  of 
work  orders  and  the  condition  of  imits 
and  systems,  are  not  eligible  for  the 
additional  weight  for  physical 
condition,  since  indicators  #4  and  #5 
account  for  the  physical  condition  of  a 
PHA’s  units.  The  additional  weight 
based  upon  neighborhood  environment 
for  indicator  #1  is  permitted  in  such  a 
case. 

Comment:  One  comment  stated  that 
since  PHAs  already  have  the  right  to 
seek  modifications  or  exclusions, 
rewarding  PHAs  with  bonus  points' 
seems  lu^crous. 

Response:  The  additional  weight 
given  the  factors  of  physical  condition 
and  neighborhood  environment 
represents  the  Department’s 
implementation  of  the  statutory 
mandate  to  have  the  weights  assigned  to 
various  indicators  reflect  these  factors. 
The  use  of  exclusion  and  modification 
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requests  implements  the  statutory 
mandate  that  PHAs  not  be  penalized  as 
a  result  of  circumstances  beyond  their 
control. 

Comment:  One  comment  stated  that 
the  additional  points  made  available  to 
PHAs  that  demonstrate  a  significant 
number  of  units  subject  to  adverse 
physical  conditions  or  neighborhood 
environment,  seem  significant.  If  over 
50%  of  a  PHA’s  units  are  subject  to  such 
conditions,  a  PHA  may  get  no  more  than 
one  additional  point  for  each  of  the 
three  indicators  that  can  be  adjusted 
under  the  rule. 

Response:  This  comment  is  correct, 
and  the  Department  believes  that  this 
represents  a  fair  and  equitable 
adjustment  for  the  physical  condition 
and  neighborhood  environment  of  a 
PHA’s  developments. 

Comment:  One  conunent  stated  that 
the  proposed  rule  also  excludes 
“developments  that  have  received 
comprehensive  modernization  fun.ds 
within  the  past  ten  year”  from  eligibility 
for  the  adjustment  based  on  physical 
condition.  This  should  be  levis^  to 
make  it  clear  that  “comprehensive 
modernization”  does  not  simply  mean 
the  use  of  any  CGP  money,  but 
contemplates,  for  example,  “significant 
capital  investments  that  address  more 
than  80%  of  a  development’s  assessed 
capital  need.  ” 

Response:  The  Department  has 
defined  modernization  to  include  not 
only  the  C3AP  and  CX^P,  but  also  the 
Vacancy  Reduction  Program,  Hope  VI 
Program,  and  any  successor  program(s) 
to  the  CGP  or  the  ClAP.  For  indicator  #2, 
modernization,  all  components  apply  to 
both  the  CGP  and  the  QAP.  Only 
components  #3,  #4  and  #5  apply  to 
fundmg  under  the  Hope  VI  Prc^ram  and 
the  Vacancy  Reduction  Program  for  the 
assessment  of  indicator  #2. 

Comment:  One  conunent  thought  this 
section  should  be  more  explicit  in  order 
to  allow  anyone  to  actually  compute  a 
PHA’s  score  following  the  instructions, 
and  examples  should  be  provided. 

Response:  The  Department  agrees, 
and  examples  of  how  to  compute  a 
PHA’s  score  will  be  included  in  the 
revision  to  the  PHMAP  Handbook 
7460.5. 

Comment:  One  conunent  stated  that 
the  provision  for  “adjustment  for 
physical  condition  and  neighborhood 
environment”  makes  reference  to  imits 
located  in  developments  over  10  years 
old  that  require  major  capital 
investment.  HUD  needs  to  clarify  how 
that  applies  to  scattered-site  projects 
where  the  age  of  the  units  and  buildings 
will  vary  greatly. 

Response:  For  scattered  site  projects, 
where  the  age  of  the  units  and  buildings 


vary,  the  Date  of  Full  Availability 
(DOFA)  should  be  applied.  Normally, 
when  a  PH^.  purchases  scattered  site 
units,  they  are  rehabilitated  prior  to 
occupancy.  DOFA  also  applies  in  cases 
where  scattered  site  units  are  built 
under  new  construction. 

Comment:  One  comment  pointed  out 
that  HUD  needs  to  define  how  to 
compute  the  5%  (of  the  imits)  to  which 
the  limitiTig  conditions  apply  for  the 
“adjustment  for  physical  condition  and 
nei^borhood  environment.”  Is  it 
individually  computed  or  cumulative 
(i.e.,  5%  of  physi^  condition  vs.  3%  of 
physical  condition  plus  2%  of 
neighborhood  environment  conditicm). 

Response:  The  percent  of  units  to 
which  the  limiting  conditions  apply  is 
computed  as  the  total  number  for 
physical  condition  (PC)  and 
neighborhood  environment  (NE)  with 
eadl  unit  counted  only  once  if  both 
apply  to  it  (so  that  a  PHA  with  10  units 
both  PC  and  NE  5  units  PC  only  5 
units  NE  only  would  have  20  eligible 
units  that  would  be  used  for  purposes 
of  computing  the  percent  applicable  tq 
indicators  #1,  #4  and  #5;  unless  the  PHA 
received  a  grade  of  A  in  indicators  #4 
and  #5,  then  indicators  #4  and  #5  would 
have  zero  eligible  units,  and  indicator  # 

1  would  have  15  eligible  units  for 
purposes  of  computing  the  percent). 

This  procediue  of  adding  the  number  of 
units  to  which  both  conations  apply  to 
the  niunber  of  units  to  which  only  one 
condition  applies  is  followed  because 
the  rule  reads,  “Any  PHA  with  5%  or 
more  of  its  units  subject  to  either  or  both 
of  the  above  conditions  shall,  if  they  so 
choose,  be  issued  a  weighted  PHMAP 
score  in  addition  to  the  regular  score 
based  solely  upon  the  cer^cation  of 
the  PHA.” 

Comment:  One  comment  stated  that 
the  provision  for  “adjustment  for 
physical  condition  and  neighborhood 
environment”  states  that  PHAs  will 
certify  to  “which  of  the  indicators  the 
extra  scoring  will  be  added.”  How  is  the 
PHA  to  make  this  determination?  What 
would  preclude  the  PHA  to  add  the 
points  to  all  three  indicators?  The 
sample  certification  form  offers  no 
clarification  of  this  issue,  nor  does  the 
rule.  'The  PHA  should  be  required  to 
certify  the  data  used  to  claim  the 
“adjustment.” 

Response:  A  PHA  does  certify  to  the 
adjustment  for  physical  condition  (PC) 
and  neighborhood  environment  (NE).  It 
could  and  should  add  the  points  to  each 
of  the  three  indicators  to  which  the 
weights  apply.  Example:  a  100  unit 
(scattered  site)  PHA  has  10  units  both 
PC  and  NE  +  10  units  PC  only  +  10  units 
NE  only.  In  this  case  .8  is  added  to 
indicators  #1,  #4  and  #5  (because  both 


or  either  conditions  apply  to  at  least 
30%  but  less  than  40%  of  the  units,  and 
.8  is  the  weight  added  for  this 
percentage  range),  except  if  indicators 
#4  and  #5  get  grades  of  A,  zero  is  added 
to  indicators  #4  and  #5,  and  .7  is  added 
to  indicator  #1  (because  PC  does  not 
apply  for  purposes  of  indicator  #1  when 
in^cators  #4  and  #5  get  grades  of  A,  and 
so  the  10  units  would  not  be  counted  for 
indicator  #1,  leaving  20  eligible  units, 
20%  of  the  total,  for  which  .7  is  the 
added  weight). 

Comment:  One  comment  suggested 
that  §  901.105(d)(3)(ii)  should  read: 

Units  in  developments  that  have 
received  comprehensive  modernization 
within  the  past  ten  years  are  not  eligible 
to  be  included  in  the  calculation  of  total 
PHA  units  subject  to  “management 
difficulties”  due  to  physical  condition 
only. 

Response:  The  Department  agrees  and 
has  rephrased  that  section  to  read:  Units 
in  developments  that  have  received 
substanti^  rehabilitation  within  the 
past  ten  years  are  not  eligible  to  be 
included  in  the  calculation  of  total  PHA 
units  due  to  physical  condition  only. 

Comment:  One  comment  felt  that 
§  901.105(d)(3)(iv)  should  be  clarified 
since  it  is  confusing. 

Response:  The  Department  agrees, 
and  this  has  been  clarified  in  the  new 
rule  to  state  that  a  PHA’s  score  for 
indicators  #1,  #4  and/or  #5,  after  any 
adjustment(s)  for  physical  condition 
and/or  nei^borhood  environment,  may 
not  exceed  the  maximum  potential 
weighted  points  assigned  to  the 
respective  indicator(s). 

PHA  Request  for  Exclusion  or 
Modification — §  901.110 

Comment:  Two  comments  stated  that 
the  previous  interim  rule  permits  a  PHA 
to  submit  a  request  if  the  PHA  were  to 
discover  and  demonstrate  “highly 
unusual  circiunstances.”  The 
commenters  urge  HUD  to  retain  this 
mechanism  to  permit  consideration  of 
first-time  exclusion/modification 
requests  at  the  appellate  level.  It  is 
recognized  and  expected  that  HUD 
would  subject  such  requests  to  strict 
scrutiny,  but  there  is  no  reason  why 
such  matters  cannot  be  solved  by  State/ 
Area  Office  Directors  of  Public  Housing 
as  part  of  the  appellate  process  rather 
than  at  the  Assistant  Sectary  level. 

Response:  This  stipulation  was 
eliminated  because  it  restricted  the 
grounds  for  appeal. 

Comment:  One  conunent  reflected 
that  this  section  requires  that  a  request 
for  an  exclusion  or  modification  be 
submitted  at  the  time  of  certification. 
There  has  been  no  understanding  frrom 
HUD  on  how  it  grades  certain  items  or 
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what  time  periods  are  considered  for  the 
indicators  that  HUD  grades.  PHAs 
should  have  the  right  to  request  an 
exclusion  or  modification  on  the  HUD- 
graded  indicators  after  HUD  has 
announced  the  preliminary  grades  on 
them. 

Response:  The  indicators  scored  by 
HUD  are  based  on  information  that  a 
PHA  submits  to  HUD  on  other  reports. 
Therefore,  a  PHA  should  know  what  its 
HUD  graded  scores  are  based  on.  The 
interim  and  proposed  rules  clearly  state 
“annual”  and  “immediate  past  fiscal 
year,”  except  for  components  #2-1  and 
#2-2,  where  they  clearly  state  Feder^ 
fiscal  year. 

PHA  Score  and  Status — §  901.115 

Comment:  Seventeen  comments  felt 
that  denying  high  performer  status  to  a 
PHA  if  it  scores  below  a  C  on  any 
indicator  is  not  a  good  chemge.  It  does 
not  make  sense  to  punish  a  PHA  for 
only  one  low  score;  the  total  nvunerical 
rating  should  be  the  only  determination 
in  high/standard/troubled  performer. 

The  commenters  noted  that  under  the 
proposed  rule,  PHAs  with  the  same 
overall  score  could  receive  different 
ratings;  this  does  not  seem  equitable. 

The  overall  performance  of  the  PHA 
operation  is  being  graded,  not  an 
indicator.  Denying  high  performer  status 
to  a  PHA  that  gets  less  than  a  C  in  any 
indicator  shoidd  be  dropped  fiom  the 
rule.  Two  other  comments  felt  that  a 
system  that  really  identifies  and  rewards 
outstanding  performance  is  much  more 
desirable. 

Response:  The  Department  believes 
that  high  performer  designation  should 
identify  outstanding  management 
performance,  and  thus  stipulates  that  a 
PHA  shall  not  be  designated  as  a  high 
performer  if  it  receives  less  than  a  C  for 
any  indicator.  The  intent  in  not  to 
punish  a  PHA,  but  rather  to  recognize 
PHAs  foii^utstanding  management 
performance.  It  has  adways  bemi 
possible  for  PHAs  to  have  the  same 
score,  but  a  different  designation,  when 
high  performer  designation  was 
awarded  or  when  troubled  designation 
was  withheld. 

Conunent:  One  comment  notes  that 
§  901.115(gKl)  stipulates  that  PHMAP 
incentives  or  Ugh  performer  status 
could  be  rescinded  in  the  case  of  a  PHA 
that  is  operating  under  a  special 
agreement  with  HUD.  The  commenter 
asks  what  a  special  agreement  is  and 
how  does  it  b^  on  a  PHA’s  actual 
performance  rating  under  PHMAP? 
Three  additional  comments  strongly 
opposes  sections  901.115(g)(2)  and  (3), 
wUch  would  allow  the  State/ Area  HUD 
Office  to  deny  or  rescind  incentives  or 
high  performer  status  for  PHAs  either 


involved  in  litigation  that  bears  directly 
upon  the  management  of  PHAs  or  are 
operating  imder  a  court  order.  HUD 
should  require  that  the  “specific 
explanation”  referred  to  in  §  901.115(g) 
include,  at  least,  a  summary  of  proven 
fraud,  misconduct,  or  substantial 
noncompliance.  PHAs  that  can  achieve 
high  performer  status  while  operating 
under  these  conditions  should  not  be 
penalized  by  HUD  for  continuing  to 
manage  operations  efficiently  and 
demonstrate  positive  effort  to  eliminate 
obstacles  while  improving  housing 
conditions  for  families. 

Response:  Section  901.115(k)  only 
delineates  the  exceptional 
circumstances  vinder  which  State/Area 
Offices  may  deny  or  rescind  initiatives 
or  high  performer  status.  Such  actions 
are  not  automatic  when  these 
exceptional  circumstances  are  present, 
but  are  determined  on  a  case  by  case 
basis  with  consideration  of  the  specific 
circumstances  involved.  In  addition, 
these  determinations  may  be  appealed 
to  the  Assistant  Secretary,  providing  an 
additional  safeguard  that  they  will  not 
be  made  without  due  deliberation. 

Comment:  One  comment  suggested 
that  HUD  should  submit  a  written 
explanation  of  any  PHMAP  score  of  C  or 
below  on  any  indicator  not  directly 
certified  by  the  PHA  because  PHAs  are 
required  to  submit  an  Improvement  Plan 
for  indicators  with  mdes  under  C. 

Response:  The  inoicators  scored  by 
HUD  are  based  on  information  that  a 
PHA  submits  to  HUD  on  other  reports. 
Therefore,  a  PHA  should  know  on  what 
its  HUD  graded  scores  are  based. 
Improvement  plans  are  only  required  for 
a  grade  of  F  and  a  State/ Ar^  Office  may 
reqriire  it  for  every  indicator  with  a 
grade  of  D  or  E. 

Comment:  One  comment  observed 
that  in  the  preeunble  to  the  previous 
interim  rule,  HUD  stated  that  it  would 
address  how  the  State/ Area  Offices  will 
determine  at  which  PHAs  it  would 
conduct  confirmatory  reviews  in 
handbook  guidance.  HUD  should  at 
least  provide  handbook  guidance  on  the 
factors  that  the  State/ Area  Office  will 
consider  to  select  a  PHA  for  a 
confirmatory  review. 

Response:  The  Department  has 
provided  such  guidance  in  the  Field 
Office  Monitoring  of  Public  Housing 
Agencies  (PHAs)  Handbook  7460.7 
REV-2. 

Comment:  One  comment  stated  that 
§  901.115(e)  suggests  that  a  “small” 

PHA  (100  units  or  less)  will  not  be 
designated  as  mod-troubled,  no  matter 
how  bad  their  program  is.  This  is  not 
reasonable. 

Response:  Section  901.115(e)  of  the 
proposed  rule  reads,  “PHAs  with  more 


than  100  units  that  achieve  a  total 
weighted  score  of  less  than  60%  on 
indicator  (2),  modernization,  shall  be 
designated  as  mod-troubled.”  The 
Department  agrees  that  these  “small” 
PI^s  should  also  be  assessed  on  their 
modernization  program,  and  will  amend 
this  section  accordingly. 

Comment:  One  comment  stated  that 
in  §  901.115(h).  the  reference  to 
“paragraph  (e)”  should  be  a  reference  to 
“paragraph  (g).” 

Response:  HUD  agrees  and  has 
amended  §  901.115(1)  to  reference 
§901.115(k). 

Posting  of  PHA  PHMAP  Scores 

Comment:  Four  comments  felt  that 
the  posting  of  PHA  PHMAP  scores 
should  be  required  at  all  offices,  rather 
than  in  all  developments,  since  many 
developments  are  too  small  to  have  an 
office  or  any  other  building  where  such 
notice  could  be  posted,  and  it  is 
virtually  impossible  to  do  with  scattered 
site  projects.  Notice  can  be  mailed  to 
residents  where  it  is  impractical  or 
inappropriate  to  post  the  notice. 

Response:  The  Department  agrees  and 
has  amended  this  section  accordingly. 

Comment:  Three  comments  felt  that  it 
was  not  clear  why  the  posting  of 
PHMAP  scores  is  necessary,  or  why  are 
PHAs  being  singled  out  when  reviews  of 
other  public  entities  are  not  held  up  for 
public  scrutiny.  To  post  a  score  with  no 
explanation  is  silly  and  there  would  be 
no  way  to  post  an  explanation.  By  the 
same  token,  to  publish  in  the  Federal 
Register  is  not  really  fair  without 
offering  a  PHA  an  opportvmity  to 
explain  why  they  may  have  scored 
poorly  in  a  particular  area. 

Response:  This  provision  was 
recommended  by  the  Office  of 
Management  wd  Budget  in  the  course 
of  its  review  of  the  proposed  rule  in 
accordance  with  Executive  Order  12866. 
These  requirements  are  intended  to 
make  the  community,  and  tenants  in 
particular,  aware  of  their  PHA's 
management  score  and  to  encourage 
dialogue  among  the  PHA,  resident's  and 
the  community. 

Comment:  C3ne  comment  felt  that  the 
rule  should  make  clear  that  PHAs  are 
only  required  to  post  and  report  out 
find  PHMAP  scores  and  do  not  have  to 
post  and  report  any  score  that  is 
appealed  in  a  timely  basis  and  is  under 
consideration  by  HUD. 

Response:  The  Department  agrees  and 
has  amended  this  section  accordingly. 

Comment:  One  comment  observed 
that  §  901.120(b)  references  a 
“handicapped”  score.  This  term  is  not 
used  elsewhere  in  the  rule.  It  should  be 
changed  to  “adjustment  for  physical 
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condition  and  neighborhood 
environment”. 

Response:  The  Department  agrees  and 
will  amend  this  section  accordin^y. 

Comment:  One  comment  statea  that 
§  901.120(c)  should  explicitly  state  that 
a  normal  “confirmatory  review”  is  to  be 
conducted  prior  to  the  issuance  of  the 
initial  notification  letter.  This  way,  the 
statement  in  paragraph  (c)(1)  about 
"exceptional  cirtnimstance”  will  make 
sense. 

Response:  The  Department  agrees  and 
has  added  appropriate  language  to  the 
rule. 

Comment:  One  comment  reflects  that 
§  901.120(c)(1)  states  that  the  results  of 
a  confirmatory  review  should  be 
explained  in  writing  if  the  review  is 
conducted  after  the  issuance  of  the 
initial  notification  letter.  The  results  of 
confirmatory  reviews  should  always  be 
explained  in  writing  to  the  PHA, 
regardless  of  when  conducted. 

Response:  The  Department  agrees  and 
has  added  appropriate  language  to  the 
rule. 

Making  the  Right  Decision 
The  Department  specifically 
expressed  its  interest  in  receiving 
comments  concerning  ways  in  which 
PHAs  can  receive  positive  recognition 
within  the  context  of  this  regulation  for 
making  the  ri^t  decision. 

Comment:  One  comment  stated  that  it 
is  unreasonable  to  put  forth  an 
assessment  system  which  rewards 
highly  graded  performance  and  not 
expect  actions  to  be  guided  by  that 
system. 

Response:  The  Department  recognizes 
that  PHMAP  scores  should  not  be 
interpreted  as  the  sole  determinant  of  a 
PHA’s  performance,  nor  should  actions 
be  solely  guided  by  the  PHMAP.  Good 
management  recognizes  and  balances  aU 
variables  in  the  day-to-day  operations  of 
a  PHA. 

Comment:  One  comment  agrees  with 
a  PHA  doing  the  right  thing.  If  doing  the 
right  thing  is  important  for  the  PHA, 
then  HUD  should  also  do  the  right 
thing.  HUD  should  ensure  that  PHMAP 
scores  can  be  adjusted  appropriately  for 
any  situation  that  results  in  lower 
grading  of  any  indicator  that  occurs 
while  doing  the  right  thing.  Recognition 
is  nice,  but  PHMAP  should  be  designed 
in  such  a  way  as  to  actually  reward 
PHAs  for  right  decisions,  not  simply 
recognize  them  outside  the  program 
structure. 

Response:  The  Department  believes 
th^  the  ability  to  request  a  modification 
or  exclusion  of  any  indicator  will 
usually  result  in  the  appropriate 
adjustments  for  making  the  right 
decision.  The  Department  will  continue 


to  explore  ways  to  provide  incentives  to 
PHAs  for  mali^g  the  right  decisions  that 
result  in  the  long-term  improvement  of 
overall  PHA  operations  and  of  a  PHA’s 
housing  stock.  In  addition,  the 
Department  will  recognize  such  PHAs  at 
the  Performance  Aw^s  Ceremony. 

State/ Area  Office  Functions — §901.120 

Comment  One  comment  reflected 
that  §  901.120(2)(c)  states  the  purpose  of 
on-site  confirmatory  reviews  but  does 
not  provide  a  standard  applied 
circumstance  under  which  or  maimer  in 
which  they  will  be  carried  out.  The  new 
rule  should  stipulate  that  an  on-site 
confirmatory  review  is  required  before  a 
State/ Area  Office  can  decide  to  change 
the  PHMAP  score  certified  by  a  PHA, 
and  should  include  specific^ly  what 
documentation  State/Area  Offices  must 
review  as  a  basis  for  determining  the 
validity  of  PHA  performance 
certifications.  The  confirmatory  review 
documentation  requirements  ^ould  be 
adequate  to  meet  HUD’s  verification 
needs  while  at  the  same  time  comply 
with  the  Paperwork  Reduction  Act. 

Response:  State/Area  Offices  conduct 
confinnatory  reviews  on  a  risk 
management  basis,  as  discussed  in  the 
Field  Office  Monitoring  of  Public 
Housing  Agencies  (PHAs)  Handbook 
7460.7  REV-2.  The  cpnfimatory  review 
guidebook  and  the  revised  PHMAP 
Handbook,  which  will  be  issued 
subsequent  to  the  publication  of  the 
new  rule,  will  include  appropriate 
guidance  regarding  the  conduct  of 
confirmatory  reviews.  The  rule  requires 
confirmatory  reviews  of  PHAs  with  100 
or  more  units  before  removing  a 
designation  of  troubled  or  mc^- 
Iroubled.  In  addition,  the  rule  reqviires 
a  confirmatory  review  of  any  PHA  that 
scores  less  thw  60%  for  its  total 
weighted  score,  or  less  than  60%  on 
indicator  #2,  modernization,  before  the 
designation  of  a  PHA  as  troubled  or 
mod-troubled.  Although  troubled  or 
mod-troubled  pre-designation 
confirmatory  iwiews  were  not 
previously  mandatory,  the  Department 
has  determined  that  such  reviews  can  be 
significant  elements  of  its  risk 
management  approach  to  PHMAP  and 
can  maximize  the  efficient  use  of  its 
limited  resources. 

Appeals — §  901.125 
Comment  One  comment  urged  HUD 
to  extend  the  deadline  for  appeals  to  the 
State/ Area  to  the  30th  calendar  day  after 
the  PHMAP  initial  notification  letter  is 
received.  The  deadline  in  the  proposed 
rule  of  15  days  after  mailing  is  not 
sufficient  time  to  file  a  car^lly  crafted 
appeal,  nor  should  the  time  to  appeal  be 
measrued  from  the  date  of  mailing.  The 


losing  party  in  a  Federal  lawsuit  has  30 
days  to  appeal.  HUD  should  provide  no 
less  time  to  a  PHA  that  contends  it  has 
not  been  fairly  or  accurately  assessed. 

Response:  The  Department  has 
determined  not  to  change  the  time  fiame 
for  a  PHA  to  submit  an  appeal.  The 
experience  of  HUD  has  b^n  that 
appeals  received  in  Headquarters  are 
well  thought  out  and  presented.  A  PHA 
that  submits  an  appeal  should  not  have 
to  go  through  a  lengthy  process  in  order 
to  appeal;  ffie  dociunentation  and 
information  should  be  readily  available 
since  the  PHA  would  have  researched 
the  information  in  order  to  submit  its 
certification. 

Comment  One  comment  stated  that 
the  proposed  rule  does  not  specifically 
permit  an  appeal  from  a  State/ Area 
Office  rejection  of  a  claim  for  additional 
scoring  adjustment  that  is  based  on  the 
physical  condition  or  neighborhood 
environment  of  housing  developments. 
Although  the  proposed  rule  appears  to 
cover  disputes  over  the  analysis  or 
accuracy  of  data  submitted  in  support  of 
the  claim,  it  would  not  cover  disputes 
over  whether  a  PHA  maintained 
adequate  documentation  to  support  its 
claim.  The  proposed  rule  covers  this 
type  of  dispute  as  it  relates  to  denials  of 
exclusion  or  modification  requests  but 
does  not  extend  to  a  dispute  over 
weighted  scoring.  This  appears  to  be  an 
unintended  oversight  and  should  be 
corrected. 

Response:  HUD  agrees  and  has 
amended  this  section  accordingly. 

Comment:  One  comment  urges  HUD 
to  reconsider  the  amorphous  term  “data 
errors”  that  the  proposed  rule  would 
carry  over  from  the  previous  interim 
rule  or  in  the  PHMAP  Handbook  7460.5. 
HUD’s  failure  to  explain  the  meaning  of 
this  term  could  result  in  ad  hoc,  overly 
narrow  interpretations  by  State/ Area 
Offices  in  individual  ratings.  HUD 
should  revise  this  ground  for  appeal  to 
encompass  any  dispute  over  the 
accuracy,  calculation,  or  interpretation 
of  data  employed  in  the  grading  process 
that,  if  resolved  in  the  PHA’s  favor, 
would  affect  its  regular  or  weighted 
score. 

Response:  The  Department  has 
changed  the  language  to  read,  “any 
dispute  over  the  accuracy,  calculation, 
or  interpretation  of  data  employed  in 
the  grading  process  that  would  affect  a 
PHA’s  PHMAP  score.” 

Comment  One  comment  stated  that 
according  to  §  901.125(a),  a  PHA  could 
appeal  the  denial  of  an  exclusion/ 
modification  request  if  that  denial  has 
any  effect  on  their  total  score.  This  is 
different  from  the  5%  threshold  in  the 
current  rule.  If  this  is  the  intent,  it 
should  be  explicitly  stated. 
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Response:  The  Department  believes 
that  it  is  stated  explicitly:  “A  PHA  may 
appeal...the  denial  of  exclusion  or 
modification  requests  when  their  denial 
aflects  a  PHA’s  total  weighted  score, 

*  *  *”  As  stated  previously,  a  PHA 
should  have  the  right  to  appeal  its 
PHMAP  score  with  as  few  restrictions  as 
possible. 

Comment  One  comment  thought 
§  901.125(a)(3)  should  specify  how  long 
the  State/Field  Offices  have  to  nile  on 
an  appeal. 

Response:  State/ Area  Offices  will  be 
reqiiired  to  meet  the  30  day  period  for 
responding  to  appeals  by  an  internal 
directive  that  will  be  as  binding  upon 
them  as  a  regulatory  requirement. 

Comment  One  comment  stated  that 
§  901.125(a)(5)  is  duplicative  of 
paragraph  (a)(l)(ii). 

Response:  llie  Department  agrees  and 
has  deleted  §  901.125(a)(5)  from  the  new 
rule. 

Incentives — §  901.130 

Comment:  Five  comments  stated  that 
HUD  should  specify  the  actual  HUD 
requirements  that  it  intends  to  waive  for 
hi^  and  standard  performers  and 
supports  the  extension  of  any  such 
incentives  to  standard  performers,  as  the 
proposed  rule  accomplishes.  The 
proposed  rule  falls  short  of  offering  any 
true  incentives  that  would  encoiuage 
more  PHAs  to  improve  their 
performance.  Besides  a  certificate,  the 
only  other  incentives  mentioned  are 
being  relieved  from  imspecified 
procedural  requirements.  But  the  rule 
also  states  that  the  State/ Area  Office  has 
the  discretion  to  continue  to  hold  PHAs 
accoimtable  for  those  same 
requirements.  HUD  must  grant 
additional  flexibility,  on  the  record,  to 
standard  and  high  performing  agencies. 
In  the  p{ist,  there  seems  to  have  been 
recognition,  but  little  or  no  actual  relief 
fiom  administrative  burdens. 

Response:  The  Department  will  cite 
specific  incentives  for  high  and 
standard  performers  in  the  revision  of 
the  PHMAP  Handbook  7460.5. 
Incentives  are  presented  in  the 
handbook  rather  than  the  regulation  to 
enable  the  Department  to  revise  the 
incentives  more  quickly  as  conditions 
and  circmnstances  warrant. 

Comment:  One  comment  felt  that  the 
administrative  burden  on  PHAs  is 
growing  and  requested  HUD  to  consider 
measurable  relief  such  as  the 
elimination  of  Davis-Bacon  or  project- 
based  accounting  for  well-managed 
PHAs. 

Response:  The  Department  cannot 
eliminate  administrative  burdens  that 
are  separate  statutory  requirements, 
such  as  Davis-Bacon  and  project-based 


accounting  (applicable  to  PHAs  with 
500  or  more  units).  However,  the 
Department’s  Labor  Relations  Office  is 
intending  to  implement  a  provision  that 
will  allow  PHAs  to  obtain  only  one 
HUD-determined  wage  rate 
determination  for  a  PHA’s  entire  fiscal 
year. 

Comment:  One  comment  suggested 
that  HUD  exempt  PHAs  with  three 
consecutive  years  of  standard  or  high 
performing  determinations  from  having 
to  calculate  and  certify  their  PHMAP 
indicators.  Rather,  the  indicators  could 
be  subject  to  the  independent  public 
audit  (EPA).  If,  and  when,  the  n*A 
indicates  that  a  PHA  is  experiencing 
significant  management  problems,  it 
could  again  be  subject  to  yearly 
certifications. 

Response:  The  Department  disagrees 
with  this  suggestion  because  the 
independent  audit  only  checks  the 
existence  and  consistency  of  a  PHA’s 
PHMAP  documentation;  it  does  not 
award  a  score.  In  addition,  a  well 
managed  PHA  should  have  little  or  no 
troubled  certifying  on  an  annual  basis. 

Comment:  One  comment  proposes 
that  PHAs  designated  as  hi^ 
performers  for  a  minimum  of  three 
consecutive  years  be  required  to  certify 
to  PHMAP  only  every  other  year  imless 
and  until  they  are  designated  as 
something  less  than  high  performers.  In 
the  event  that  their  PHMAP  score  slips 
to  standard  performer  or  below,  PHAs 
would  revert  to  annual  certifications 
vmtil  they,  once  again,  have  established 
themselves  as  hi^  performers  for  three 
consecutive  years.  'This  would  not  only 
be  a  good  incentive  for  PHAs,  but  also 
would  reduce  workload  of  the  HUD 
offices. 

Response:  As  stated,  above,  a  well 
managed  PHA  should  have  little  or  no 
troubled  certifying  on  an  annual  basis. 

Comment:  One  comment  feels  that 
HUD’s  proposal  that  representatives  of 
high-performing  PHAs  may  be  requested 
to  serve  on  a  Departmental  group 
working  with  troubled  PHAs  is  not  of 
sufficient  benefit  to  most  PHAs.  HUD 
must  be  willing  to  provide  real  cash 
incentive  to  the  PHAs  that  perform  well,, 
not  just  pat  them  on  the  back.  For 
instance,  if  high-performing  PHAs  are 
able  to  enter  into  ventvues  diat  provide 
monies  in  excess  of  100%  PFS  subsidy, 
they  should  be  able  to  keep  most,  if  not 
all,  of  it.  The  ability  of  hi^-performing 
PHAs  to  generate  revenue  should  not  ^ 
used  to  reward  low-perfonning  PHAs. 

Response:  The  Department  {^ady 
permits  the  retention  of  “other  income,’’ 
as  stipulated  in  Notice  PIH  96-24, 
Performance  Funding  System  Policy 
Revision  to  Encourage  Public  and 
Indian  Housing  Authorities  to  Facilitate 


Resident  Employment  and  Undertake 
Entrepreneurial  Initiatives,  issued  April 
3. 1996. 

Comment:  One  comment  stated  that 
the  proposed  rule  limits  incentives  to 
mod  high  performers  that  are  also 
overall  hi^  performers.  This  appears  to 
be  a  change  frnm  the  previous  interim 
rule,  and  is  vmfair.  Mod  high  performers 
that  are  overall  standard  performers 
should  be  able  to  benefit  from  mod 
incentives. 

Response:  The  Department  disagrees 
with  ^s  comment  and  believes  that 
only  outstanding  performance  overall 
and  in  modernization  warrants  the  high 
performer  designation. 

Comment:  One  comment  encourages 
HUD  to  permit  the  State/ Area  Offices  to 
add  incentives  to  the  extent  practical 
and  as  deemed  aimropriate. 

Response:  The  I^partment  agrees  and 
has  amended  the  new  rrile  to  permit 
State/ Area  Offices  to  add  incentives  to 
the  extent  practical  and  as  deemed 
appropriate,  with  prior  concurrence  of 
such  action  by  the  Assistant  Secretary. 

Comment:  One  comment  stated  that 
§  901.130(g)  of  the  proposed  rule  states  * 
that  the  State/ Area  Office  will  have 
discretion  to  subject  a  PHA  to  any 
requirement  that  would  otherwise  be 
omitted  imder  the  specified  relief  in 
accordance  with  §  901.115.  What  does 
this  mean?  It  reads  like  an  attempt  to 
catch  anything  that  the  rule  makers 
forgot  without  specifying  what. 

Anything  significant  that  might  be 
recognized  at  some  later  date  as  omitted 
should  be  addressed  as  an  amendment 
to  the  rule  for  consistent  application 
nationwide. 

Response:  This  section  refers  to  cases 
where  the  specified  imusual 
drcrunstances  listed  in  §  901.115  exist 
at  a  PHA  and  the  State/ Area  Office 
determines  the  necessity  of  reinstating 
any  review  or  requirement. 

Comment:  One  comment  stated  that 
according  to  §  901.130(a),  both  high 
performers  and  standard  performers  will 
receive  incentives.  If  so,  will  these 
incentives  be  different  for  each  group? 

If  not,  what  is  the  advantage  of 
.  achieving  high  performer  status? 

Response:  The  Department  agrees, 
and  will  provide  separate  incentives  for 
both  standard  and  high  performers. 

Memorandum  of  Agreement — §  901.135 

Comment:  One  comment  stated  that 
an  independent  assessment  team  is  not 
discussed  or  defined  anywhere  else  in 
the  rule.  What  is  it?  What  are  its 
functions?  How  is  it  assembled?  The 
requirement  for  an  “independent 
assessment”  prior  to  “troubled” 
designation  should  be  thoroughly 
discussed  somewhere  in  the  rule. 
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Response:  The  Department  went 
through  the  procurement  process  to 
contract  with  the  two  conkiltants  that 
conduct  the  independent  assessments. 
The  function  of  the  two  consiiltants  is 
to  conduct  an  assessment  of  problem 
areas  independent  of  HUD,  issue  a 
report  of  ^dings,  and  perhaps 
participate  in  MOA  negotiations.  Since 
the  inctependent  assessment  is  separate 
from  the  PHMAP  scoring  process,  the 
independent  assessment  is  addressed 
only  in  §  901.135,  Memorandum  of 
Agreement,  in  the  new  rule. 

Improvement  Plan — §  901.145 

Comment:  One  comment  stated  that 
the  phrase. "  *  *  *  as  well  as  other 
performance  and/or  compliance 
deficiencies  as  may  be  identified  as  a 
result  of  an  on-site  review  of  the  PHA’s 
operations  *  *  *,  is  too  broad  and 
loose.  The  Improvement  Plan  shouldn’t 
try  to  cover  everything:  this  muddies  the 
Improvement  Plm  and  the  PHMAP 
process.  This  section  should  specify  that 
additional  issues  may  be  added  to  the 
Improvement  Plan  c^y  if  HUD  and  the 
.  PHA  agree  that  they  are  directly  related 
to  PHA  non-performance  in  the  PHMAP 
deficiencies. 

Response:  The  Department  disagrees 
with  this  suggestion  and  believes  that 
the  rule  should  provide  the  flexibility  to 
permit  identified  deficiencies  to  be 
addressed  as  soon  as  possible,  whether 
they  are  related  to  PHMAP  or  not  This 
provision  allows  all  identified 
deficiencies  to  be  addressed  in  one 
document. 

PHMAP  Public  Record— §  901.155 

Comment:  One  comment  raised 
several  questions,  such  asrhow  do  FOIA 
requirements  apply  to  PHMAP  records, 
if  at  all;  how  do  these  requirements 
complement  each  other,  are  all  internal 
HUD  records  on  the  PHMAP  tissessment 
included  in  the  “open  public  record,” 
including  those  that  wovild  be  excluded 
from  the  normal  FOIA  request?  This 
should  be  clarified. 

Response:  The  FOIA  does  apply  to 
PHMAP.  The  items  listed  in  §  901.155 
(“certifications,  the  records  of  exclusion 
and  modification  requests,  appeals,  and 
designations  of  status  based  on  physical 
condition  and  neighborhood 
environment”)  are  all  public  records, 
and  do  not  make  an  exclusive  or 
exhaustive  list.  Also  included  would  be 
such  items  as  the  notification  to  the 
PHA.  and  the  State/ Area  Office  scoring 
sheet.  Exemptions  authorized  under 
FOIA  by  5  U.S.C.  552(b)  would  still 
apply.  This  section  is  clarified  to  read, 
“...as  open  records,  available  for  public 
inspection  for  three  years  consistent 
wiffi  the  Freedom  of  Information  Act  (5 


U.S.C  552)  and  in  accordance  with  any 
procedures  established  by  the  State/ 

Area  Office  to  minimize  disruption  of 
normal  office  operations.” 

Substantial  Default — §  901.200 

Comment:  One  comment  observed 
that  §  901.200  requires  HUD  to 
determine  a  PHA  in  “substantial 
default”  if  that  PHA  has  been 
designated  as  troubled  and  does  not 
show  significant  improvement  (i.e.,  10 
point  increase)  in  its  PHMAP  score 
within  one  year.  The  preamble  notes 
that  the  rationale  for  this  is  that 
“troubled  PHAs  have  already  had  more 
than  adequate  time  to  implement 
corrective  action,  or  will  have  at  least 
one  year  frnm  the  time  of  its  initial 
troubled  designation.”  This  is  not 
correct.  Because  of  the  PHMAP  score 
notification  process,  a  PHA  would  have 
less  than  a.year  to  correct  deficiencies 
once  it  is  notified  and  before  the  next 
assessment.  The  time  frame  established 
for  improvement  is  arbitrary  and  too 
short  for  real  improvement  to  take  place. 
It  may  be  reasonable  for  some  PHAs  but 
not  for  others.  Improvement  in 
performance  is  the  function  of  many 
factors.  This  time  frame  should  be 
changed. 

Response:  The  rule  is  modified  to 
stipulate  one  year  after  final 
notification. 

Notice  and  Response — §  901.205 

Comment:  One  comment  stated  that 
section  (a)  stipulates  that  if  information 
from  any  other  credible  source  indicates 
that  there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default.  HUD  shall  advise  a  PHA  of  such 
information.  Before  taking  further 
action,  except  in  cases  of  apparent  fraud 
or  criminality,  and/or  if  emergency 
conditions  exist  posing  an  imminent 
threat  to  the  life,  health  or  safety  of 
residents.  HUD  shall  afford  the  PHA  a 
timely  opportunity  to  initiate  corrective 
action.  This  provision  lends  itself  to 
unintentional  abuse.  The  use  of 
unidentified  credible  somx;es  as  the 
basis  for  action  on  imverified  conditions 
could  leave  PHAs  viilnerable  to 
’becoming  the  victims  of  political  witch 
himts.  Even  emergency  conditions  allow 
24  hours  for  corrective  action.  At 
minimum,  a  PHA  should  be  afforded  24 
hours  for  emergencies  and  longer  as 
appropriate  for  non-emergency 
conditions  to  respond  with  verification 
that  the  condition  does  or  does  not 
exist.  This  provision  should  be  modified 
accordingly. 

Response:  “Timely  opportunity” 
varies  due  to  possible  individual 
situations  and  the  Department  will 
provide  for  a  reasonable  amount  of  time 


for  a  PHA  to  initiate  corrective  action. 

The  Department  will  consider  each 
situation  individually,  and  on  a  case  by 
case  basis,  as  appropriate. 

Resident  Participation  in  Competitive 
Proposals — §  901.220  and  Resident 
Petitions  for  Remedial  Action — 

§901.225 

Comment:  One  comment  stated  that 
§  901.220(b)  and  §  901.225  require  at 
least  5%  of  the  residents  at  a  PHA  in 
substantial  default  to  indicate  to  HUD 
their  interest  in  participating  in  the 
competitive  proposal  process.  This 
percentage  is  imreasonably  low.  There 
isn’t  a  PHA  in  the  country  that  doesn’t 
have  at  least  five  people  out  of  100  eager 
to  get  rid  of  the  current  PHA 
management.  This  doesn’t  necessarily 
mean  that  they  know  what  they  are 
talking  about  or  are  right.  The 
Department  needs  to  seriously  consider 
a  threshold  of  interest  that  is  high 
enough  to  ensure  true  interest  by  the 
resident  population,  not  just  a  handful 
of  disgruntled  residents. 

Response:  The  Department  agrees, 
and  has  changed  the  percentage  in  the 
new  rule  to  require  that  20%  of  the 
residents  at  a  PHA  in  substantial  default  . 
indicate  to  HUD  their  interest  in 
participating  in  the  competitive 
propo^  process. 

Technical  Assistance — §  901.235 

Comment:  One  comment  felt  that  this 
section  is  confusing  and  gives  the 
impression  that  it  is  designed  to  limit 
HUD’s  ability  to  offer  tedbnical 
assistance  and  should  be  clarified. 

Response:  The  Department  disagrees 
and  thinks  this  sectibn  very  specifically 
states  and  authorizes  under  what 
circvunstances  HUD  may  provide 
technical  assistance  to  troubled  or  near 
troubled  PHAs. 

m.  Findings  and  Certifications 
Justification  for  Interim  Rulemaking 

Although  this  rule  could  have  been 
published  as  a  final  rule  because  it  was 
first  published  as  a  proposed  rule  for 
prior  notice  and  comment  on  May  6, 

1996  (61  FR  20358),  it  is  being 
published  as  an  interim  rule  to 
communicate  HUD’s  intention  to 
continue  to  revise  and  improve  the  rule. 
Following  a  period  of  implementation 
and  experience  with  this  rule,  HUD  will 
again  solicit  public  comment  to  further 
refine  the  PHMAP  process. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  the  Public  Housing 
Management  Assessment  Program  have 
been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
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with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520),  and 
assigned  OMB  control  niunber  2577- 
0156.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  displays  a  valid 
control  niunber. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  local  and  tribal 
govenunents  and  the  private  sector. 

This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  within 
die  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment,  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implements 
§  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969,  was 
prepared  for  the  proposed  rule  emd 
remains  applicable.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  the  rule 
only  establishes  management 
assessment  criteria  wMch  will  be 
utilized  by  State/ Area  Offices  for 
monitoring  purposes  and  the  provision 
of  technical  assistance  to  PHAs. 

Federalism 

The  General  Coimsel,  as  the 
Designated  Official  under  Exeaitive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  will  not  have  substantial 
direct  effects  on  States  or  their  political 
subdivisions,  or  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  ^tribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The  rule 
is  intended  to  promote  good 
management  practices  by  including,  in 
HUD’s  relationship  with  PHAs, 
continuing  review  of  PHAs’  compliance 
with  already  existing  requirements.  In 
addition,  the  rule  carries  out,  as 
unobtrusively  as  possible,  a  Federal 


statutory  mandate.  The  rule  does  not 
create  any  new  significant  requirements 
of  its  own.  As  a  result,  the  rule  is  not 
subject  to  review  under  the  Order. 

Family  Impact.  The  General  Coimsel, 
as  the  Designated  Official  imder 
Executive  Order  12606,  The  Family,  has 
determined  that  this  rule  does  not  have 
potential  for  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being,  and,  thus,  is  not 
subject  to  review  imder  the  Order.  The 
rule  involves  requirements  for 
management  assessment  of  PHAs.  Any 
effect  on  the  family  would  be  indirect. 

To  the  extent  families  in  public  housing 
will  be  affected,  the  impact  of  the  rule’s 
requirements  is  expect^  to  be  a 
positive  one. 

List  of  Subjects  in  24  CFR  Part  901 

Public  housing,  reporting  and 
recordkeeping  requirements. 

Accordingly,  part  901  of  title  24  of  the 
Code  of  Federal  Regulations  is  revised  ' 
to  read  as  follows: 

PART  901— PUBLIC  HOUSING 
MANAGEMENT  ASSESSMENT 
PROGRAM 

Sec. 

901.1  Purpose,  program  scope  and 
applicability. 

901.5  Definitions. 

901.10  Indicator  #1,  vacancy  rate  and  unit 
turnaround  time. 

901.15  Indicator  #2,  modernization. 

901.20  Indicator  #3,  rents  uncollected. 
901.25  Indicator  #4,  work  orders. 

901.30  Indicator  #5,  annual  inspection  of 
units  and  systems. 

901.35  Indicator  #6,  financial  management 
901.40  Indicator  #7,  resident  services  and 
commimity  building. 

901.45  Indicator  #8,  security. 

901.100  Data  collection. 

901.105  Computing  assessment  score. 
901.110  PHA  request  for  exclusion  or 
modification  of  an  indicator  or 
component 

901.115  PHA  score  and  status. 

901.120  State/ Area  Office  functions. 

901.125  PHA  right  of  appeal. 

901.130  Incentives. 

901.135  Memorandum  of  Agreement. 
901.140  Removal  from  troubled  status  and 
mod-troubled  status. 

901.145  Improvement  Plan. 

901.150  PHAs  troubled  with  respect  to  the 
program  under  section  14  (mod-troubled 
PHAs). 

901.155  PHMAP  public  record. 

901.200  Events  or  conditions  that  constitute 
substantial  default. 

901.205  Notice  and  response. 

901.210  Interventions. 

901.215  Contracting  and  funding. 

901.220  Resident  participation  in 

competitive  proposals  to  manage  the 
housing  of  a  PHA.' 

901.225  Resident  petitions  for  remedial 
action. 


901.230  Receivership. 

901.235  Technical  assistance. 

Authority:  42  U.S.C.  1437d(j);  42  U.S.C 
3535(d). 

§  901.1  Purpose,  p^ram  scope  and 
applicability. 

(a)  Purpose.  This  part  establishes  the 
Public  Housing  Management 
Assessment  Program  (PHMAP)  to 
implement  and  augment  section  6(j)  of 
the  1937  Act.  PHMAP  provides  policies 
and  procedures  to  identify  public 
housing  agency  (PHA),  resident 
management  corporation  (RMC),  and 
alternative  management  entity  (AME) 
management  capabilities  and 
deficiencies,  recognize  high-performing 
PHAs,  designate  criteria  for  defining 
troubled  PHAs  and  PHAs  that  are 
troubled  with  respect  to  the  program 
under  section  14  (Public  Housing 
Modernization  Program),  and  improve 
the  management  practices  of  troubled 
PHAs  and  mod-troubled  PHAs. 

(b)  Program  scope.  The  PHMAP 
reflects  only  one  aspect  of  PHA 
operations,  i.e.,  the  results  of  its 
management  peiformance  in  specific 
program  areas.  The  PHMAP  should  not 
be  viewed  by  PHAs,  the  Department  or 
other  interested  parties  as  an  all- 
inclusive  and  encompassing  view  of 
overall  PHA  operations.  When  viewing 
overall  PHA  operations,  other  criteria, 
including  but  not  limited  to,  the  quality 
of  a  PHA’s  housing  stock,  compliance 
issues.  Fair  Housing  and  Equal 
Opportunity  issues.  Board  knowledge 
and  oversi^t  of  PHA  operation,  etc., 
even^thou^  not  covered  under  the 
PHMAP,  are  necessary  in  order  to 
determine  the  adequacy  of  overall  PHA 
operations.  The  PHMAP  can  never  be 
designed  to  be  the  sole  method  of 
viewing  a  PHA’s  overall  operations.  A 
PHA  should  not  manipulate  the  PHMAP 
system  in  the  short-term  in  order  to 
achieve  a  higher  PHMAP  score,  thereby 
delaying  or  negating  long-term 
improvement.  Making  a  correct  and 
viable  long-term  decision  (doing  the 
right  thin^  may  hurt  a  PHA  in  ffie 
short-term  (i.e.,  lower  PHMAP  score), 
but  will  result  in  improved  housing 
stock  and  better  overall  management  of 
a  PHA  over  the  long-term  and  a  higher 
sustainable  PHMAP  score. 

(c)  Applicability.  (1)  The  provisions  of 
this  part  apply  to  PHAs  and  RMC/AMEs 
as  noted  in  the  sections  of  this  part.  The 
management  assessment  of  an  RMC/ 
AME  differs  horn  that  of  a  PHA. 

Because  an  RMC/ AME  enters  into  a 
contract  with  a  PHA  to  perform  specific 
management  functions  on  a 
development-by-development  or 
program  basis,  and  because  the  scope  of 
the  management  that  is  undertaken 
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varies,  not  every  indicator  that  applies 
to  a  PHA  would  be  applicable  to  each 
RMC/AME. 

(2)  Due  to  the  fact  that  the  PHA  and 
not  the  RMC/AME  is  ultimately 
responsible  to  the  Department  imder  the 
ACC,  a  PHA’s  score  \^1  be  based  on  all 
of  the  developments  covered  by  the 
ACC,  including  those  with  management 
functions  assumed  by  an  RMC  or  AME 
(pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable). 
This  is  necessary  because  of  die  limited 
nature  of  an  RMC/AME’s  management 
functions  and  the  regulatory  emd 
contractual  relation^ps  among  the 
Department,  PHAs  and  RMC/AME^. 

(3)  A  significant  feature  of  RMC  ' 
management  is  that  24  CFR  §§  964.225 
(d)  and  (h)  provide  that  a  PHA  may 
enter  into  a  management  contract  with 
an  RMC,  but  a  PHA  may  not  contract  for 
assumption  by  the  RMC  of  the  PHA’s 
imderlying  responsibilities  to  the 
Department  imder  the  Aimual 
Contributions  Contract  (ACC). 

(4)  When  a  FHA’s  management 
functions  have  been  assumed  by  an 
AME: 

(i)  If  the  AME  assumes  only  a  portion 
of  the  PHA’s  management  functions,  the 
provisions  of  this  part  that  apply  to 
RMCs  apply  to  the  AME  (pursuant  to  a 
court  ordered  receivership  agreement,  if 
applicable);  or 

(ii)  If  the  AME  assumes  all,  or 
substantially  all,  of  the  PHA’s 
management  functions,  the  provisions 
of  this  part  that  apply  to  PHAs  apply  to 
the  AME  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable). 

(5)  To  ensure  quality  management 
results  fiom  a  contract  between  an  AME 
and  a  PHA,  or  between  an  AME  and 
HUD,  minimum  performance  criteria 
that  relate  to  the  PHMAP  indicators,  as 
applicable,  should  be  included  in  such 
contract.  Failure  to  meet  the 
performance  criteria  would  be  a  basis 
for  termination  of  the  contract. 

However,  even  in  the  absence  of  explicit 
contractual  provisions,  this  part  applies 
to  AMEs  in  accordance  with  paragraph 
(h)(4)  of  this  section,  above. 

f901.5  Definitions. 

Actual  vacancy  rate  is  the  vacancy 
rate  calculated  by  dividing  the  total 
number  of  vacancy  days  in  the  fiscal 
year  by  the  total  number  of  unit  days 
available  in  the  fiscal  year. 

Adjusted  vacancy  rate  is  the  vacancy 
rate  calculated  after  excluding  the 
vacancy  days  that  are  exempted  for  any 
of  the  eligible  reasons.  It  is  calculated  by 
dividing  the  total  number  of  adjusted 
vacancy  days  in  the  fiscal  year  by  the 
total  number  of  unit  days  available  in 
the  fiscal  year. 


Alternative  management  entity  (AME) 
is  a  receiver,  private  contractor,  private 
manager,  or  any  other  entity  that  is 
imder  contract  with  a  PHA,  or  that  is 
otherwise  duly  appointed  or  contracted 
(for  example,  by  court  order,  pursuant  to 
a  court  ordered  receivership  agreement, 
if  applicable,  or  agency  action),  to 
manage  all  or  part  of  a  PHA’s 
operations.  Depending  upon  the  scope 
of  PHA  management  fimctions  assumed 
by  the  AME,  in  accordance  with 
§  901.1(b)(2),  the  AME  is  treated  as  a 
PHA  or  an  RMC  for  purposes  of  this  part 
and,  as  appropriate,  the  terms  PHA  and 
RMC  include  AME. 

Assessed  fiscal  year  is  the  PHA  fiscal 
year  that  has  been  reviewed  for 
management  performance  using  the 
PHMAP  indicators.  Unless  otherwise 
indicated,  the  assessed  fiscal  year  is  the 
immediate  past  fiscal  year  of  a  PHA. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  of  the  Department. 

Available  units  are  dwelling  units, 
(occupied  or  vacant)  under  a  PHA’s 
Annual  Contributions  Contract,  that  are 
available  for  occupancy,  after  excluding 
or  adjusting  for  units  approved  for  non¬ 
dwelling  use,  employee-occupied  units, 
and  vacant  units  approved  for 
deprogramming  (units  approved  for 
demolition,  disposition  or  units  that 
have  been  combined). 

Average  number  of  days  for  non- 
emergency  work  orders  to  be  completed 
is  calculated  by  dividing  the  total  of  the; 

(1)  Number  of  days  in  the  assessed 
fiscal  year  it  takes  to  close  active  non¬ 
emergency  work  orders  carried  over 
firom  the  previous  fiscal  year; 

(2)  The  number  of  days  it  takes  to 
complete  non-emergency  work  orders 
issued  and  closed  during  the  assessed 
fiscal  year;  and 

(3)  The  number  of  days  all  active  non¬ 
emergency  work  orders  are  open  in  the 
assessed  fiscal  year,  but  not  completed, 
by  the  total  number  of  non-emergency 
work  orders  used  in  the  calculation  of 
paragraphs  (1),  (2)  and  (3),  of  this 
defi^tion. 

Average  turnaround  time  is  the 
annual  average  of  the  total  number  of 
turnaround  days  between  the  latter  of 
the  legal  expiration  date  of  the 
immediate  past  lease  or  the  actual 
move-out  date  of  the  former  tenant 
(whenever  that  occurred,  including  in 
some  previous  fiscal  year)  and  the  date 
a  new  lease  takes  efi^.  Each  time  an 
individual  unit  is  re-occupied  (turned 
around)  during  the  fiscal  year,  the 
turnaround  days  for  that  unit  shall  be 
counted  in  the  turnaround  time. 
Average  turnaround  time  is  calculated 
by  dividing  the  total  turnaround  days 
for  all  units  re-occupied  during  the 


assessed  fiscal  year  by  the  total  number 
of  units  re-occupied  during  the  assessed 
fiscal  year. 

Cash  reserve  is  the  amount  of  cash 
available  for  operations  at  the  end  of  an 
annual  reporting  period  after  all 
necessary  expenses  of  a  PHA  or 
development  have  been  paid  or  funds 
have  b^n  set-aside  for  such  payment. 
The  cash  reserve  computation  takes  into 
conside]^tion  both  short-term  accounts 
receivable  and  accounts  payable. 

Confirmatory  review  is  an  on-site 
review  for  the  purposes  of  State/ Area  ' 
Office  verification  of  the  performance 
level  of  a  PHA,  the  accuracy  of  the  data 
certified  to  by  a  PHA,  and  the  accuracy 
of  the  data  derived  fi-om  State/ Area 
Office  files. 

Correct  means  to  improve 
performance  in  an  indicator  to  a  level  of 
grade  C  or  better. 

Cyclical  work  orders  are  work  orders 
issued  for  the  performance  of  routine 
maintenance  work  that  is  done  in  the 
same  way  at  regular  intervals.  Examples 
of  cyclical  work  include,  but  are  not 
limited  to,  mopping  hallways;  picking 
up  litter;  cleaning  a  trash  compactor; 
changing  light  bulbs  in  an  entryway;  etc. 
(Cyclical  work  orders  should  not  be 
confused  with  preventive  maintenance 
work  orders.) 

Deficiency  means  any  grade  below  C 
in  an  indicator  or  component. 

Down  time  is  the  number  of  calendar 
days  a  unit  is  vacant  between  the  later 
of  the  legal  expiration  date  of  the 
immediate  past  lease  or  the  actual 
move-out  date  of  the  former  resident, 
and  the  date  the  work  order  is  issued  to 
mahitenance. 

Dwelling  rent  refers  to  the  resident 
dwelling  rent  charges  refiected  in  the 
monthly  rent  roll(s)  and  excludes  utility 
reimbursements,  retroactive  rent 
charges,  and  any  other  charges  not 
specifically  identified  as  dwelling  rent, 
such  as  maintenance  charges,  excess 
utility  charges  and  late  charges. 

Dwelling  rent  to  be  collected  means 
dwelling  rent  owed  by  residents  in 
possession  at  the  beginning  of  the 
assessed  fiscal  year,  plus  dwelling  rent 
charged  to  residents  during  the  assessed 
fiscal  year. 

Dwelling  rent  uncollected  means 
unpaid  resident  dwelling  rent  owed  by 
any  resident  in  possession  during  the 
assessed  fiscal  year,  but  not  collected  by 
the  last  day  of  ffie  assessed  fiscal  year. 

Dwelling  unit  is  a  unit  that  is  either 
leased  or  available  for  lease  to  eligible 
low-income  residents. 

Effective  lease  date  is  the  date  when 
the  executed  lease  contract  becomes 
effective  and  rent  is  due  and  payable 
and  all  other  provisions  of  the  lease  are 
enforceable. 


Federal  Register  /  Vol.  61,  No,  251  /  Monday,  December  30,  1996  /  Rules  and  Regulations  68935 


Emergency  means  physical  work 
items  that  pose  an  immediate  threat  to 
life,  health,  safety,  or  property,  or  that 
are  related  to  fire  safety. 

Emergency  status  abated  means  that 
an  emergency  work  order  is  either  fully 
completed,  or  the  emergency  condition 
is  temporarily  eliminated  and  no  lon^r 
poses  an  immediate  threat.  If  the  work 
cannot  be  completed,  emergency  status 
can  be  abated  by  transferring  the 
resident  away  ^m  the  emergency 
situation. 

Emergency  work  order  is  a  work 
order,  ^m  any  source,  that  involves  a 
circumstance  &at  poses  an  immediate 
threat  to  life,  health,  safety  or  property, 
or  that  is  related  to  fire  safety. 

Employee  occupied  units  refers  to 
imits  that  are  occupied  by  employees 
who  are  required  to  live  in  public 
housing  as  a  condition  of  their  job, 
rather  than  the  occupancy  being  subject 
to  the  normal  resident  selection  process. 

HQS  means  Housing  Quality 
Standards  as  set  forth  at  24  CFR 
§  882.109  and  amended  by  the  Lead- 
Based  Paint  regulation  at  *24  CFR  §  35. 

Improvement  Plan  is  a  document 
developed  by  a  PHA,  specifying  the 
actions  to  be  taken,  including 
timetables,  that  may  be  required  to 
correct  deficiencies  where  the  grade  for 
an  indicator  is  a  grade  D  or  E,  and  shall 
be  required  to  correct  deficiencies  of 
failed  indicators,  identified  as  a  result  of 
the  PHMAP  assessment  when  an  MOA 
is  not  required. 

Indicators  means  the  major  categories 
of  PHA  management  functions  that  are 
examined  under  this  program  for 
assessment  purposes.  The  list  of 
individual  indicators  and  the  way  they 
are  graded  is  provided  in  §  901.10 
through  §901.45. 

Lease  up  time  is  the  nrunber  of 
calendar  days  between  the  time  the 
repair  of  a  imit  is  completed  and  a  new 
lease  takes  effect. 

Local  occupancy/housing  codes  are 
the  minimum  standards  for  human 
occupancy,  if  any,  as  defined  by  the 
local  ordinance(s)  of  the  jurisdiction  in 
which  the  housing  is  located. 

Maintenance  plan  is  a  comprehensive 
aimual  plan  of  a  PHA’s  maintenance 
operation  that  contains  the  fiscal  year’s 
estimated  work  schedule  and  which  is 
supported  by  a  staffing  plan,  contract 
schedule,  materials  and  procurement 
plan,  training,  and  approved  budget. 

The  plan  should  establish  a  strategy  for 
meeting  the  goals  and  time  firames  of  the 
facilities  management  plarming  and 
execution,  capital  improvements, 
utilities,  and  energy  conservation 
activities. 

Major  systems  include,  but  are  not 
limited  to,  stmctural/building  envelopes 


which  include  roofing,  walls,  windows, 
hardware,  flashing  and  caulking; 
mechanical  systems  which  include 
heating,  ventilation,  air  conditioning, 
plumbing,  dr^age,  imdergroimd 
utilities  (gas,  electrical  and  water),  and 
fuel  storage  tanks;  electrical  systems 
which  include  undergrmmd  systems, 
above  groimd  systems,  elevators, 
emergency  generators,  door  bells, 
electronic  security  devices,  fire  alarms, 
smoke  alarms,  outdoor  lighting,  and 
indoor  lighting  (halls,  stairwells,  public 
areas  and  exit  signs);  and  transformers. 

Make  ready  time  is  the  number  of 
calendar  days  between  the  date  the  vmit 
is  referred  to  maintenance  for  repair  by 
a  work  order  and  occupwcy  is  notified 
that  the  unit  is  ready  for  re-occupancy. 

Memorandum  of  Agreement  (MOA)  is 
a  binding  contractual  agreement 
betw'een  a  PHA  and  HUD  that  is 
reqriired  for  each  PHA  designated  as 
troubled  and/or  mod-troubled.  The 
MOA  sets  forth  target  dates,  strategies 
and  incentives  for  improving 
management  performance;  and  provides 
sanctions  if  performance  does  not  result. 

Move-out  date  is  the  actual  date  when 
the  resident  vacates  the  unit,  which  may 
or  may  not  coincide  with  the  legal 
expiration  of  the  lease  agreement. 

Non-emergency  work  order  is  any 
work  order  that  covers  a  situation  that 
is  not  an  immediate  threat  to  life, 
health,  safety,  or  property,  or  that  is 
unrelated  to  fire  safety. 

Percent  of  dwelling  rent  uncollected  is 
calculated  by  dividing  the  amount  of 
dwelling  rent  uncollected  by  the  total 
dwelling  rent  to  be  collected. 

PHA  means  a  public  housing  agency. 
As  appropriate  in  accordance  wi^ 

§  901.1(b)(2),  PHA  also  includes  AME. 

Percentage  of  emergency  work  orders 
completed  within  24  hours  is  the  ratio 
of  emergency  work  orders  completed  in 
24  hours  to  ^e  total  number  of 
emergency  work  orders.  The  formula  for 
calculating  this  ratio  is:  total  emergency 
work  orders  completed  (or  emergency 
status  abated)  in  24  hours  or  less, 
divided  by  the  total  munber  of 
emergency  work  orders. 

PHA-generated  work-order  is  any 
work  Older  that  is  issued  in  response  to 
a  request  from  within  the  PHA 
administration. 

Preventive  maintenance  program  is  a 
program  under  which  certain 
maintenance  procedures  are 
systematically  performed  at  regular 
intervals  to  prevent  premature 
deterioration  of  biiildings  and  systems. 
The  program  is  developed  and  regularly 
updated  by  the  PHA,  and  fully 
documents  what  work  is  to  be 
performed  and  at  what  intervals.  The 
program  includes  a  system  for  tracking 


the  performance  of  preventive 
maintenance  work. 

Preventive  maintenance  work  order  is 
any  work  done  on  a  regularly  scheduled 
basis  in  order  to  prevent  deterioration  or 
brecikdowns  in  individual  units  or  major 
systems. 

Reduced  actual  vacancy  rate  within 
the  previous  three  years  is  a  comparison 
of  the  vacancy  rate  in  the  PHMAP 
assessment  year  (the  inunediate  past 
fiscal  year)  with  the  vacancy  rate  of  that 
fiscal  year  which  is  two  years  previous 
to  the  assessment  year.  It  is  calculated 
by  subtracting  the  vacancy  rate  in  the 
assessment  year  from  the  vacancy  rate 
in  the  earlier  year.  If  a  PHA  elects  to 
certify  to  the  reduction  of  the  vacancy 
rate  within  the  previous  three  years,  the 
PHA  shall  retain  justifying 
dociimentation  to  support  its 
certification  for  HUD  post  review. 

Reduced  the  average  time  it  took  to 
complete  non-emergency  work  orders 
during  the  previous  three  years  is  a 
comparison  of  the  average  time  it  took 
to  complete  non-emergency  work  orders 
in  the  PHMAP  assessment  year  (the 
immediate  past  fiscal  year)  with  the 
average  time  it  took  to  complete  non¬ 
emergency  work  orders  of  that  fiscal 
year  which  is  two  years  previous  to  the 
assessment  year.  It  is  calculated  by 
subtracting  the  average  time  it  took  to 
complete  non-emergency  work  orders  in 
the  PHMAP  assessment  year  from  the 
average  time  it  took  to  complete  non- 
emergency  work  orders  in  the  earlier 
year.  If  a  PHA  elects  to  certify  to  the 
reduction  of  the  average  time  it  took  to 
complete  non-emergency  work  orders 
during  the  previous  three  years,  the 
PHA  ^all  retain  justifying 
docmnentation  to  support  its 
certification  for  HUD  post  review. 

Resident-generated  work  order  is  a 
work  order  issued  by  a  PHA  in  response 
to  a  request  from  a  lease  holder  or 
family  member  of  a  lease  holder. 

Resident  management  corporation 
(RMC)  means  the  entity  that  proposes  to 
enter  into,  or  that  enters  into,  a 
management  contract  with  a  PHA  in 
accordance  with  24  CFR  964.120.  As 
appropriate  in  accordance  with 
§  901.1(b)(2),  RMC  also  includes  AME. 

Routine  operating  expenses  are  all 
expenses  which  are  normal,  recurring 
fis^  year  expenditures.  Routine 
expenses  exclude  those  expenditures 
that  are  not  normal  fiscal  year 
expenditures  and  those  that  clearly 
represent  work  of  such  a  substantial 
nature  that  the  expense  is  clearly  not  a 
routine  occurrence. 

Standards  equivalent  to  HQS  are 
housing/occupancy  inspection 
standees  that  are  equal  to  HUD’s 
Section  8  HQS. 
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Substantial  default  means  a  PHA  is 
determined  by  the  Department  to  be  in 
violation  of  statutory,  regulatory  or 
contractual  provisions  or  requirements, 
whether  or  not  these  violations  would 
constitute  a  substantial  default  or  a 
substantial  breach  under  explicit 
provisions  of  the  relevant  Aimual 
Contributions  Contract  (ACC)  or  a 
Memorandum  of  Agreement. 

Unit  days  available  are  the  number  of 
days  that  the  available  units  were 
available  for  occupancy  in  a  PHA  fiscal 
year.  Unit  days  available  are  calculated 
by  adding  the  number  of  days  that  each 
unit  was  available  for  occupancy  in  the 
year. 

Units  approved  for  non-dwelling  use 
refers  to  units  approved  for  non¬ 
dwelling  status  for  use  in  the  provision 
of  social  services,  charitable  purposes, 
public  safety  activities  and  resident 
services,  or  used  in  the  support  of 
economic  self-sufficiency  and  anti-drug 
activities. 

Units  vacant  due  to  circumstances 
and  actions  beyond  the  PHA’s  control 
are  dwelling  units  that  are  vacant  due  to 
circumstances  and  actions  that  prohibit 
the  PHA  from  occupying,  selling, 
demolishing,  rehabilitating, 
reconstructing,  consolidating  or 
modernizing  the  units.  For  purposes  of 
this  definition,  circumstances  and 
actions  beyond  the  PHA’s  control  are 
limited  to: 

(1)  Litigation.  The  effect  of  court 
litigation  such  as  a  court  order  or 
settlement  agreement  that  is  legally 
enforceable.  An  example  would  be  units 
that  are  required  to  remain  vacant 
because  of  fire/police  investigations, 
coroner’s  seal,  or  as  part  of  a  court- 
ordered  or  HUD-approved  desegregation 
effort. 

(2)  Laws.  Federal  or  State  laws  of 
general  applicability,  or  their 
implementing  regulations.  This  category 
does  not  include  units  vacant  only 
because  they  do  not  meet  minimum 
housing  and  building  code  standards 
pertaining  to  construction  or 
habitability  under  Federal,  State,  or 
local  laws  or  regulations,  except  when 
these  code  violations  are  caus^  for 
reasons  beyond  the  control  of  the  PHA, 
rather  than  as  a  result  of  management 
and/or  maintenance  failures  by  the 
PHA.  Examples  of  exempted  units 
under  this  category  are:  vacant  units 
that  are  documented  to  be  uninhabitable 
for  reasons  beyond  the  PHA’s  control 
due  to  high/unsafe  levels  of  hazardous/ 
toxic  materials  (e.g.,  lead-based  paint  or 
asbestos),  by  order  of  the  local  health 
department  or  directive  of  the 
Enviroiunental  Protection  Agency, 
where  the  conditions  causing  the  order 
are  beyond  the  control  of  the  PHA,  and 


units  kept  vacant  because  they  became 
structurally  imsound  (e.g.,  buildings 
damaged  by  shrinking/swelling  subsoil 
or  similar  situations).  Other  examples 
are  vacant  units  in  which  resident 
property  has  been  abandoned,  but  only 
if  State  law  reqviires  the  property  to  be 
left  in  the  imit  for  some  period  of  time, 
and  only  for  the  period  stated  in  the  law 
and  vacant  units  required  to  renutin 
vacant  because  of  fire/police 
investigations,  coroner’s  seal,  or  court 
order. 

(3)  Changing  market  conditions. 
Example  of  units  in  this  category  are 
small  PHAs  that  are  located  in  areas 
experiencing  population  loss  or 
economic  dislocations  that  face  a  lack  of 
demand  in  the  foreseeable  future,  even 
€dter  the  PHA  has  taken  aggressive 
marketing  and  outreach  measures. 

Where  a  PHA  claims  extraordinary 
market  conditions,  the  PHA  will  be 
expected  to  document  the  market 
conditions  to  which  it  refers  (the 
examples  of  changing  population  base 
and  competing  projects  are  the 
simplest),  the  explicit  efforts  that  the 
PHA  has  made  to  address  those 
conditions,  the  likelihood  that  those 
conditions  will  be  mitigated  or 
eliminated  in  the  near  term,  and  why 
the  market  conditions  are  such  that  the 
PHA  is  prevented  finm  occupying, 
selling,  demolishing,  rehabilitating, 
reconstructing,  consolidating  or 
modernizing  the  vacant  units.  In  order 
to  justify  the  adjustment,  the  PHA  will 
need  to  document  the  specific  market 
conditions  that  exist  and  document 
marketing  and  outreach  efforts.  'The 
PHA  will  need  to  describe  when  the 
downturn  in  market  conditions 
occurred,  the  location(s)  of  the  unit(s) 
effected,  the  likelihood  that  these 
circumstances  will  be  mitigated  or 
eliminated  in  the  near  term  and  why  the 
market  conditions  are  such  that  they  are 
preventing  the  PHA  from  occupying, 
selling,  demolishing,  rehabilitating, 
reconstructing,  consolidating,  or 
modernizing  the  vacant  units. 

(4)  Naturm  disasters.  'These  are  vacant 
units  that  are  documented  to  be 
uninhabitable  because  of  damaged 
suffered  as  a  result  of  natural  disasters 
such  as  floods,  earthquakes,  hurricanes, 
tornadoes,  etc.  In  the  case  of  a  "natural 
disaster’’  claim,  the  PHA  would  be 
expected  to  point  to  a  proclamation  by 
the  President  or  the  Governor  that  the 
county  or  other  local  area  in  question 
has,  in  fact,  been  declared  a  disaster 
area. 

(5)  Insufficient  funding.  Lack  of 
funding  for  otherwise  approvable 
applications  made  for  Comprehensive 
Improvement  Assistance  Program 
(CL\P)  funds  (only  PHAs  wiffi  less  than 


250  units  are  eligible  to  apply  and 
compete  for  CLAP  funds).  'This 
definition  will  cease  to  ^  used  if  CIAP 
is  replaced  by  a  formula  grant. 

(6)  Casualty  Losses.  Vacant  units  that 
have  sustained  casualty  damage  and  are 
pending  resolution  of  insurance  claims 
or  settlements,  but  only  imtil  the 
insurance  claim  is  adjusted,  i.e.,  funds 
to  repair  the  unit  are  received.  'The 
vacancy  days  exempted  are  those 
include  in  the  period  of  time  between 
the  casualty  loss  and  the  receipt  of 
funds  from  the  insurer  to  cover  the  loss 
in  whole  or  in  part. 

Vacancy  day  is  a  day  when  an 
available  unit  is  not  imder  lease  by  an 
eligible  low-income  resident.  'The  ' 
maximum  number  of  vacancy  days  for 
any  unit  is  the  number  of  days  in  the 
year,  regardless  of  the  total  amount  of 
time  the  unit  has  been  vacant.  Vacancy 
days  are  calculated  by  adding  the  total 
niimber  of  days  vacant  from  ^1  available 
units  that  were  vacant  for  any  reason 
during  the  PHA’s  fiscal  year. 

Vacant  unit  is  an  available  unit  that 
is  not  under  lease  to  an  eligible  low- 
income  family. 

Vacant  unit  turnaround  work  order  is 
a  work  order  issued  that  directs  a  vacant 
unit  to  be  made  ready  to  lease  to  a  new 
resident  and  reflects  all  work  items  to 
prepare  the  unit  for  occupancy. 

Vacant  unit  undergoing 
modernization  as  defined  in  24  CFR 
§  990.102.  In  addition,  the  following 
apply  when  computing  time  period^  for 
a  vacant  imit  undergoing 
modernization: 

(1)  If  a  imit  is  vacant  prior  to  being 
included  in  a  HUD-approved 
modernization  budget,  those  vacancy 
days  that  had  accrunulated  prior  to  the 
unit  being  included  in  the 
modernization  budget  must  be  included 
as  non-exempted  vacancy  days  in  the 
calculation. 

(2)  The  calcvilation  of  turnaround  time 
for  newly  modernized  units  starts  when 
the  unit  in  turned  over  to  the  PHA  from 
the  contractor  and  ends  when  the  lease 
is  effective  for  the  new  or  returning 
resident.  Thus,  the  total  tumcuound 
time  would  be  the  sum  of  the  pre¬ 
modernization  vacancy  time,  and  the 
post-modernization  vacancy  time, 

(3)  Unit-by-unit  documentation, 
showing  when  a  vacant  unit  was 
included  in  a  HUD-approved 
modernization  budget,  when  it  was 
released  to  the  PHA  by  the  contractor, 
and  when  a  new  lease  is  effective  for  the 
new  or  returning  resident,  must  be 
maintained  by  the  PHA. 

(4)  Units  remaining  vacant  more  than 
two  FFYs  after  the  F^  in  which  the 
modernization  funds  are  approved,  may 
no  longer  be  exempted  from  the 
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calculation  of  the  adjusted  vacancy  rate 
if  the  construction  contract  has  not  been 
let.  These  units  may  be  exempted  again, 
but  only  after  a  contract  is  let. 

Vacant  units  approved  for 
deprogramming  exist  when  a  PHA’s 
application  for  the  demolition  and/or 
disposition  of  public  housing  imits  has 
received  written  approval  from  HUD;  or 
when  a  PHA’s  application  to  combine/ 
convert  has  received  written  approval 
from  HUD. 

Work  order  is  a  directive,  containing 
one  or  more  tasks  issued  to  a  PHA 
employee  or  contractor  to  perform  one 
or  more  tasks  on  PHA  property.  This 
directive  describes  the  location  and  the 
type  of  work  to  be  performed;  the  date 
and  time  of  receipt;  date  and  time 
issued  to  the  person  or  entity 
performing  the  work;  the  date  and  time 
the  work  is  satisfactorily  completed;  the 
parts  used  to  complete  the  repairs  and 
the  cost  of  the  parts;  whether  the 
damage  was  caused  by  the  resident;  and 
the'charges  to  the  resident  for  resident- 
caused  damage.  The  work  order  is 
entered  into  a  log  which  indicates  at  all 
times  the  status  of  all  work  orders  as  to 
type  (emergency,  non-emergency),  when 
issued,  and  when  completed. 

Work  order  completed  during  the 
inunediate  past  fiscal  year  is  any  work 
order  that  is  completed  during  the 
PHA’s  fiscal  year  regardless  of  when  it 
may  have  been  received. 

Work  order  deferred  for 
modernization  is  any  work  order  that  is 
combined  with  similar  work  items  and 
completed  within  the  current  PHMAP 
assessment  year,  or  will  be  completed  in 
the  following  year  if  there  are  less  than 
three  months  remaiiung  before  the  end 
of  the  PHA  fiscal  year  when  the  work 
order  was  generated,  imder  the  PHA’s 
modernization  program  or  other  PHA 
capital  improvements  program. 

§901.10  Indicator  *1,  vacancy  rate  and 
unit  turnaround  time. 

This  indicator  examines  the  vacancy 
rate,  a  PHA’s  progress  in  reducing 
vacancies,  and  unit  tumaroimd  time. 
Implicit  in  this  indicator  is  the 
adequacy  of  the  PHA’s  system  to  track 
the  duration  of  vacancies  and  unit 
tiunaroimd,  including  down  time,  make 
ready  time,  and  lease  up  time.  This 
indicator  has  a  weight  of  x2. 

(a)  For  the  calculation  of  the  actual 
and  adjusted  vacancy  rate  (and,  if 
applicable,  imit  turnaround  time),  the 
following  three  categories  of  units  (as 
defined  in  the  rule  at  §  901.5),  that  are 
not  considered  available  for  occupancy, 
will  be  completely  excluded  from  the 
computation: 

(1)  Units  approved  for  non-dwelling 
use. 


(2)  Employee  occupied  imits. 

(3)  Vacant  units  approved  for 
deprogramming  (i.e.,  demolition, 
disposition  or  units  that  have  been 
combined). 

(b)  For  ^e  calculation  of  the  adjusted 
vacancy  rate  and  tiumaround  time,  the 
vacancy  days  for  imits  in  the  following 
categories  (fully  defined  in  the  rule  at 
§  901.5)  shall  bie  exempted: 

(1)  Vacant  units  undergoing 
modernization  as  defined  in  §  901.5. 

(1)  Only  vacancy  days  associated  with 
a  vacant  unit  that  meets  the  conditions 
of  being  a  unit  undergoing 
modernization  will  be  exempted  when 
calculating  the  adjusted  vacancy  rate  or, 
if  necessary,  the  imit  turnaround  time. 
Neither  vacancy  days  associated  with  a 
vacant  unit  prior  to  that  unit  meeting 
the  conditions  of  being  a  imit 
undergoing  modernization  nor  vacancy 
days  associated  with  a  vacant  unit  after 
construction  work  has  been  completed 
or  after  the  time  period  for  placing  the 
vacant  unit  under  construction  has 
expired  shall  be  exempted. 

'  (ii)  A  PHA  must  maintain  the 
following  documentation  to  support  its 
determination  of  vacancy  days 
associated  with  a  vacant  unit  that  meets 
the  conditions  of  being  a  unit 
undergoing  modernization: 

(A)  The  date  on  which  the  unit  met 
the  conditions  of  being  a  vacant  unit 
undergoing  modernization:  and 

(B)  The  date  on  which  construction 
work  was  completed  or  the  time  period 
for  placing  the  vacant  unit  under 
construction  expired. 

(2)  Units  vacant  due  to  circumstances 
and  actions  beyond  the  PHA’s  control  as 
defined  in  §  901.5.  Such  circumstances 
and  actions  may  include: 

(i)  Litigation,  such  as  a  court  order  or 
settlement  agreement  that  is  legally 
enforceable. 

(ii)  Federal  or,  when  not  preempted 
by  Federal  requirements.  State  law  of 
general  applicability  or  their 
implementing  regulations. 

(iii)  Changing  market  conditions. 

(iv)  Natui^  disasters. 

(v)  Insufficient  funding  for  otherwise 
approvable  applications  made  for  CIAP 
funds.  This  definition  will  cease  to  be 
used  if  CLAP  is  replaced  by  a  formula 
grant. 

(vi)  Vacant  units  that  have  sustained 
casualty  damage  and  are  pending 
resolution  of  insurance  claims  or 
settlements,  but  only  until  the  insurance 
claim  is  adjusted,  A  PHA  must  maintain 
at  least  the  following  documentation  to 
support  its  determination  of  vacancy 
days  associated  with  units  vacant  due  to 
circumstances  and  actions  beyond  the 
PHA’s  control: 


(A)  The  date  on  which  the  unit  met 
the  conditions  of  being  a  unit  vacant 
due  to  circumstances  and  actions 
beyond  the  PHA’s  control; 

(B)  Documentation  identifying  the 
specific  conditions  that  distinguish  the 
unit  as  a  unit  vacant  due  to 
circumstances  and  actions  beyond  the 
PHA’s  control  as  defined  in  §  901.5; 

(C)  The  actions  taken  by  the  PHA  to 
eliminate  or  mitigate  these  conditions; 
and 

(D)  The  date  on  which  the  unit  ceased 
to  meet  such  conditions  and  became  an 
available  unit. 

(E)  This  supporting  documentation  is 
subject  to  review  and  may  be  requested 
for  verification  purposes  at  any  time  by 
HUD. 

(c)  Component  #1,  vacancy 
percentage  and  progress  in  reducing 
vacancies.  A  PHA  may  choose  wheffier 
to  use  the  actual  vacancy  rate,  the 
adjusted  vacancy  rate  or  a  reduction  in 
the  actual  vacancy  rate  within  the  past 
three  years.  This  component  has  a 
weight  of  x2. 

(1)  Grade  A:  The  PHA  is  in  one  of  the 
following  categories: 

(1)  An  actual  vacancy  rate  of  3*^  or 
less;  or 

(ii)  An  adjusted  vacancy  rate  of  2%  or 
less. 

(2)  Grade  B:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  3%  and  less  than  or  equal  to  5%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  2%  and  less  than  or  equal 
to  3%. 

(3)  Grade  C:  Tlie  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater, 
than  5%  and  less  than  or  equal  to  7%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  3%  and  less  than  or  equal 
to  4%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  15  percentage 
points  within  the  past  three  years  and 
has  an  adjusted  vacancy  rate  of  greater 
than  4%  and  less  than  or  equal  to .5%. 

(4)  Grade  D;  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  of  greater 
than  7%  and  less  than  or  equal  to  9%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  4%  and  less  than  or  equal 
to  5%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  10  percentage 
points  within  the  past  three  years  and 
has  an  adjusted  vacancy  rate  of  greater 
than  5%  and  less  than  or  equal  to  6%. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 
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(i)  An  actual  vacancy  rate  of  greater 
thm  9%  and  less  than  or  equal  to  10%; 
or 

(ii)  An  adjusted  vacancy  rate  of 
greater  than  5%  and  less  than  or  equal 
to  6%;  or 

(iii)  The  PHA  has  reduced  its  actual 
vacancy  rate  by  at  least  five  percentage 
points  within  the  past  three  years  and 
has  an  adjusted  vacancy  rate  of  greater 
than  6%  and  less  than  or  equal  to  7%. 

(6)  Grade  F:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  An  actual  vacancy  rate  greater  than 
10%;  or 

(ii)  An  adjusted  vacancy  rate  greater 
thm  7%;  or 

(iii)  An  adjusted  vacancy  rate  of 
greater  than  6%  and  less  than  or  equal 
to  7%  and  the  PHA  has  not  reduced  its 
actual  vacancy  rate  by  at  least  five 
percentage  points  within  the  past  three 
years. 

(d)  Component  §2,  unit  turnaround 
time.  This  component  is  to  be 
completed  only  by  PHAs  scoring  below 
a  grade  C  on  component  #1.  This 
component  has  a  weight  of  xl. 

(1)  Grade  A:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  assessed  fiscal  year,  is  less  than 
or  equal  to  20  calendar  days. 

(2)  Grade  B:  The  average  munber  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  imits  re-occupied  during  the 
PHA’s  assessed  fiscal  year,  is  greater 
than  20  calendar  days  and  less  than  or 
equal  to  25  calendar  days. 

(3)  Grade  C:  The  average  nvunber  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  dining  the 
PHA’s  assessed  fiscal  year,  is  greater 
than  25  calendar  days  and  less  than  or 
equal  to  30  calendeir  days. 

(4)  Grade  D:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  assessed  fiscal  year,  is  greater 
than  30  calendar  days  and  less  than  or 
equal  to  40  calendar  days. 

(5)  Grade  E:  'The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  dining  the 
PHA’s  assessed  fiscal  year,  is  greater 
than  40  calendar  days  and  less  than  or 
equal  to  50  calendar  days. 

(6)  Grade  F:  The  average  number  of 
calendar  days  between  the  time  when  a 
unit  is  vacated  and  a  new  lease  takes 
effect  for  units  re-occupied  during  the 
PHA’s  assessed  fiscal  year,  is  greater 
than  50  calendar  days. 


§  901.15  Indicator  modernization. 

'This  indicator  is  automatically 
excluded  if  a  PHA  does  not  have  a 
modernization  program.  This  indicator 
examines  the  amount  of  unexpended 
funds  over  three  Federal  fiscal  years 
(FFY)  old.  the  timeliness  of  fund 
obligation,  the  adequacy  of  contract 
administration,  the  quality  of  the 
physical  work,  and  the  adequacy  of 
budget  controls.  All  components  apply 
to  both  the  Comprehensive  Grant 
Program  (CGP),  the  Comprehensive 
Improvement  Assistance  Program 
(QAP)  and  lead  based  paint  risk 
assessment  funding  (1992-1995),  and 
any  successor  program(s)  to  the  CGP  or 
the  CIAP.  Only  components  #3,  #4  emd 
#5  apply  to  funding  under  the  Hope  VI 
Program  and  the  Vacancy  Reduction 
Program  for  the  assessment  of  this 
indicator.  This  indicator  has  a  weight  of 
xl.5. 

(a)  Component  mi,  unexpended  funds 
over  three  Federal  fiscal  years  (FFYs) 
old.  This  component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  has  no 
unexpended  funds  over  three  FFYs  old 
or  is  able  to  demonstrate  one  of  the 
following; 

(1)  The  unexpended  funds  are  leftover 
funds  and  will  be  recaptured  after  audit; 

(ii)  There  are  no  unexpended  funds 
past  the  original  HUD-approved 
implementation  schedule  deadline  that 
allowed  longer  than  three  FFYs;  or 

(iii)  The  PHA  has  extended  the  time 
within  30  calendar  days  after  the 
expenditme  deadhne  and  the  time 
extension  is  based  on  reasons  outside  of 
the  PHA’s  control,  such  as  need  to  use 
leftover  funds,  imforeseen  delays  in 
contracting  or  contract  administration, 
litigation,  material  shortages,  or  other 
non-PHA  institutional  delay. 

(2)  Grade  F:  The  PHA  has 
imexpended  funds  over  three  FFYs  old 
and  is  imable  to  demonstrate  any  of  the 
above  three  conditions;  or  the  PHA 
requests  HUD  approval  of  a  time 
extension  based  on  reasons  within  the 
PHA’s  control. 

(b)  Component  #2,  timeliness  of  fund 
obligation.  This  component  has  a  weight 
of  x2. 

(1)  Grade  A:  'The  PHA  has  no 
unobUgated  funds  over  two  FFYs  old  or 
is  able  to  demonstrate  one  of  the 
following: 

(i)  'There  are  no  imobligated  funds 
past  the  original  HUD-approved 
implementation  schedule  deadline  that 
allowed  longer  than  two  FFYs;  or 

(ii)  The  PHA  has  extended  the  time 
within  30  calendar  days  after  the 
obligation  deadline  and  the  time 
extension  is  based  on  reasons  outside  of 
the  PHA’s  control,  such  as  need  to  use 
leftover  funds,  unforeseen  delays  in 


contracting  or  contract  administration, 
litigation,  material  shortages,  or  other 
non-PHA  institutional  delay. 

(2)  Grade  F:  The  PHA  has  imobligated 
funds  over  two  FFYs  old  and  is  unable 
to  demonstrate  any  of  the  above  two 
conditions;  or  the  PHA  requests  HUD 
approval  of  a  time  extension  based  on 
reasons  within  the  PHA’s  control. 

(c)  Component  m3,  adequacy  of 
contract  administration.  For  the 
purposes  of  this  component,  the  term 
“findings”  means  a  violation  of  a 
statute,  regulation.  Annual 
Contributions  Contract  or  other  HUD 
requirement  in  the  area  of  contract 
'administration.  This  component  has  a 
weight  of  xl.5. 

(1)  Grade  A:  Based  on  HUD’s  latest 
on-site,  inspection  and/or  audit,  where  a 
written  report  was  provided  to  the  PHA 
at  least  75  calendar  days  before  the  end 
of  the  PHA’s  fiscal  year,  there  were  no 
findings  related  to  contract 
administration  or  the  PHA  has  corrected 
all  such  findings. 

(2)  Grade  C:  Based  on  HUD’s  latest 
on-site  inspection  and/or  audit,  where  a 
written  report  was  provided  to  the  PHA 
at  least  75  calendar  days  before  the  end 
of  the  PHA’s  fiscal  year,  there  were 
findings  related  to  contract 
administration  and  the  PHA  is  in  the 
process  of  correcting  all  such  findings. 

(3)  Grade  F:  Based  on  HUD’s  latest  on¬ 
site  inspection  and/or  audit,  where  a 
written  report  was  provided  to  the  PHA 
at  least  75  calendar  days  before  the  end 
of  the  PHA’s  fiscal  year,  there  were 
findings  related  to  contract 
administration  and  the  PHA  has  failed 
to  initiate  corrective  actions  for  all  such 
findings  or  those  actions  which  have 
been  initiated  have  not  resulted  in 
progress  toward  remedying  all  of  the 
findings. 

(d)  Component  m4,  quality  of  the 
physical  work.  For  the  purposes  of  this 
component,  the  term  “findings”  means 
a  violation  of  a  statute,  regulation. 
Annual  Contributions  Contract  or  other 
HUD  requirement  in  the  area  of  physical 
work  quality.  This  component  has  a 
weight  of  x3. 

(1)  Grade  A:  Ba.sed  on  HUD’s  latest 
on-site  inspection,  where  a  written 
report  was  provided  to  the  PHA  at  least 
75  calendar  days  before  the  end  of  the 
PHA’s  fiscal  year,  there  were  no 
findings  related  to  the  quality  of  the 
physical  work  or  the  PHA  has  corrected 
{dl  such  findings. 

(2)  Grade  C:  Based  on  HUD’s  latest 
on-site  inspection,  where  a  written 
report  was  provided  to  the  PHA  at  least 
75  calendar  days  before  the  end  of  the 
PHA’s  fiscal  year,  there  were  findings 
related  to  the  quality  of  the  physical 
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work  and  the  PHA  is  in  the  process  of 
correcting  all  such  findings. 

(3)  Grade  F:  Based  on  HUD’s  latest  on¬ 
site  inspection,  where  a  written  report 
was  provided  to  the  PHA  at  least  75 
calendeir  days  before  the  end  of  the 
PHA’s  fiscal  year,  there  were  findings 
related  to  the  quality  of  the  physical 
work  and  the  PHA  has  failed  to  initiate 
corrective  actions  for  all  such  findings 
or  those  actions  which  have  been 
initiated  have  not  resulted  in  progress 
toward  remedying  all  of  the  findings. 

(e)  Component  #5,  adequacy  of  budget 
controls.  This  component  has  a  weight 
of  xl. 

(1)  Grade  A:  The  CX5P  PHA  has 
expended  modernization  funds  only  on 
work  in  HUD-approved  CGP  Annual 
Statements,  CGP  Five-Year  Action  Plan, 
excluding  emergencies,  or  CLAP 
Budgets,  or  has  obtained  prior  HUD 
approval  for  required  budget  revisions. 
The  CLAP  PHA  has  expended 
modernization  funds  only  on  work  in 
HUD-approved  CLAP  Budgets  or  related 
to  originally  approved  work  or  has 
obtained  prior  HUD  approval  for 
required  budget  revisions. 

(2)  Grade  F:  The  CGP  PHA  has 
expended  modernization  funds  on  work 
that  was  not  in  HUD-approved  CGP 
Annual  Statements,  CGP  Five-Year 
Action  Plan,  excluding  emergencies,  or 
CLAP  Budgets,  and  did  not  obtain  prior 
HUD  approval  for  required  budget 
revisions.  The  CIAP  PHA  has  expended 
modernization  funds  on  work  that  was 
not  in  HUD-approved  CLAP  Budgets  or 
was  unrelated  to  originally  approved 
work  and  did  not  obtain  prior  HUD 
approval  for  required  budget  revisions. 

§  901 .20  Indicator  #3,  rents  uncollected. 

This  indicator  examines  the  PHA’s 
abihty  to  collect  dwelling  rent  owed  by 
residents  in  possession  during  the 
immediate  past  fiscal  year  by  measuring 
the  balance  of  dwelling  rents 
uncollected  as  a  percentage  of  total 
dwelling  rents  to  be  collected.  This 
indicator  has  a  weight  of  xl.5. 

(a)  Grade  A:  The  percent  of  dwelling 
rent  uncollected  in  the  immediate  past 
fiscal  year  is  less  than  or  equal  to  2% 
of  total  dwelling  rent  to  be  collected. 

(b)  Grade  B:  The  percent  of  dwelling 
rent  uncollected  in  the  immediate  past 
fiscal  year  is  greater  than  2%  and  less 
than  or  equal  to  4%  of  total  dwelling 
rent  to  be  collected. 

(c)  Grade  C:  The  percent  of  dwelling 
rent  uncollected  in  the  immediate  past 
fiscal  year  is  greater  than  4%  and  less 
than  or  equal  to  6%  of  total  dwelling 
rent  to  be  collected. 

(d)  Grade  D:  The  percent  of  dwelling 
rent  uncollected  in  the  immediate  past 
fiscal  year  is  greater  than  6%  and  less 


than  or  equal  to  8%  of  total  dwelling 
rent  to  be  collected. 

(e)  Grade  E:  The  percent  of  dwelling 
rent  uncollected  in  the  ipimediate  past 
fiscal  year  is  greater  than  8%  and  less 
than  or  equal  to  10%  of  total  dwelling 
rent  to  be  collected. 

(f)  Grade  F:  The  percent  of  dwelling 
rent  imcollected  in  the  immediate  past 
fiscal  year  is  greater  than  10%  of  total 
dwelling  rent  to  be  collected. 

§  901 .25  Indicator  #4,  work  orders. 

This  indicator  examines  the  average 
number  of  days  it  takes  for  a  work  order 
to  be  completed,  and  any  progress  a 
PHA  has  made  during  the  preceding 
three  years  to  reduce  the  period  of  time 
required  to  complete  maintenance  work 
orders.  Implicit  in  this  indicator  is  the 
adequacy  of  the  PHA’s  work  order 
system  in  terms  of  how  a  PHA  accounts 
for  and  controls  its  work  orders,  and  its 
timeliness  in  preparing/issuing  work 
orders.  This  indicator  has  a  weight  of 
xl. 

(а)  Component^!,  emergency  work 
orders  completed  within  24  hours  or 
less.  All  emergency  work  orders  should 
be  tracked.  This  component  has  a 
weight  of  xl. 

(1)  Grade  A:  At  least  99%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(2)  Grade  B:  At  least  98%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(3)  Grade  C:  At  least  97%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  diuing  the  PHA’s 
immediate  past  fiscal  year. 

(4)  Grade  D:  At  least  96%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  withha  24 
hours  or  less  dtiring  the  PHA’s 
immediate  past  fiscal  year. 

(5)  Grade  E:  At  least  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
immediate  past  fiscal  year. 

(б)  Grade  F:  L,es8  than  95%  of 
emergency  work  orders  were  completed 
or  the  emergency  was  abated  within  24 
hours  or  less  during  the  PHA’s 
inunediate  past  fiscal  year. 

(b)  Component  #2,  average  rmmber  of 
days  for  non-emergency  work  orders  to 
be  completed.  All  non-emergency  work 
orders  that  were  active  during  the 
assessed  fiscal  year  should  be  tracked 
(including  preventive  maintenance 
work  orders),  except  non-emergency 
work  orders  fiom  the  date  they  are 


deferred  for  modernization,  issued  to 
prepare  a  vacant  unit  for  re-rental,  or 
issued  for  the  performance  of  cyclical 
maintenance.  This  component  has  a 
wei^t  of  x2. 

(1)  Grade  A:  Ail  non-emergency  work 
orders  are  completed  within  an  average 
of  25  calendar  days. 

(2)  Grade  B:  All  non-emergency  work 
orders  are  completed  within  an  average 
of  greater  than  25  calendar  days  and  less 
than  or  equal  to  30  calendar  days. 

(3)  Grade  C:  The  PHA  is  in  one  of  the 
followihg  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than' 30  calendar  days  and  less  than  or 
equal  to  40  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  by  at  least  15  days  during 
the  past  three  years. 

(4)  Grade  D:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  40  calendar  days  and  less  than  or 
equal  to  50  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non  emergency 
work  orders  by  at  least  10  days  during 
the  past  three  years. 

(5)  Grade  E:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  50  calendar  days  and  less  than  or 
equal  to  60  calendar  days;  or 

(ii)  The  PHA  has  reduced  the  average 
time  it  takes  to  complete  non-emergency 
work  orders  by  at  least  5  days  during  the 
past  three  years. 

(6)  Grade  F:  The  PHA  is  in  one  of  the 
following  categories: 

(i)  All  non-emergency  work  orders  are 
completed  within  an  average  of  greater 
than  60  calendar  days;  or 

(ii)  The  PHA  has  not  reduced  the 
average  time  it  takes  to  complete  non¬ 
emergency  work  orders  by  at  least  5 
days  during  the  past  three  years. 

§  901 .30  Indicator  *5,  annual  Inspection  of 
units  and  systems. 

This  indicator  examines  the 
percentage  of  units  that  a  PHA  inspects 
on  an  annual  basis  in  order  to  determine 
short-term  maintenance  needs  and  long¬ 
term  modernization  needs.  Implicit  in 
this  indicator  is  the  adequacy  of  the 
PHA’s  inspection  program  in  terms  of 
the  quality  of  a  PLlA’s  inspections,  and 
how  a  PHA  tracks  both  inspections  and 
needed  repairs.  All  occupied  units  are 
required  to  be  inspected.  This  indicator 
has  a  weight  of  xl. 

(a)  Units  in  the  following  categories 
are  exempted  and  not  included  in  the 
calculation  of  the  total  number  of  imits. 
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and  the  number  and  percentage  of  imits 
inspected.  Systems  that  are  a  part  of 
individual  dwelling  imits  that  are 
exempted,  or  a  part  of  a  building  where 
all  of  the  dwelling  units  in  the  building 
are  exempted,  are  also  exempted  from 
the  calculation  of  this  indicator: 

(1)  Occupied  units  where  the  PHA  has 
made  two  documented  attempts  to 
inspect,  but  only  if  the  PHA  can 
document  that  appropriate  legal  action 
(up  to  and  including  eviction  of  the 
legal  or  illegal  occupant(s)),  has  been 
taken  under  provisions  of  the  lease  to 
ensure  that  the  unit  can  be  subsequently 
inspected. 

(2)  Units  vacant  for  the  full  immediate 
past  fiscal  year  for  the  following 
reasons,  as  defined  at  §  901.5: 

(i)  Vacant  units  undergoing 
modernization;  and 

(ii)  Vacant  units  that  are  documented 
to  be  uninhabitable  for  reasons  beyond 
a  PHA’s  control  due  to: 

(A)  High/unsafe  levels  of  hazardous/ 
toxic  materials; 

(B)  By  order  of  the  local  health 
department  or  a  directive  of  the 
Environmental  Protection  Agency; 

(C)  Natural  disasters;  and 

(D)  Units  kept  vacant  because  they 
became  structurally  unsound. 

(b)  Component  #1,  annual  inspection 
of  units.  Tiiis  component  refers  to  an 
inspection  using  either  the  local 
housing  and/or  occupancy  code,  or 
HUD  HQS  if  there  is  no  local  code  or  the 
local  code  is  less  stringent  that  HQS. 
This  component  has  a  weight  of  xl. 

(1)  Graae  A:  The  PHA  inspected 
100%  of  its  units  and,  if  repairs  were 
necessary  for  local  code  or  HQS 
compliance,  either  completed  the 
repairs  during  the  inspection;  issued 
work  orders  for  the  repairs;  or  referred 
similar  work  items  to  the  current  year’s 
modernization  program,  or  to  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  completed. 

(2)  Grade  B:  The  PHA  inspected  less 
than  100%  but  at  least  97%  of  its  units 
and,  if  repairs  were  necessary  for  local 
code  or  HQS  compliance,  ei&er 
completed  the  repairs  during  the 
inspection;  issued  work  orders  for  the 
repairs;  or  referred  similar  work  items  to 
the  current  year’s  modernization 
program,  or  to  next  year’s 
modernization  program  if  there  are  less 
than  three  months  remaining  before  the 
end  of  the  PHA  fiscal  year  when  the 
inspection  was  completed. 

(3)  Grade  C:  'The  PHA  inspected  less 
thw  97%  but  at  least  95%  of  its  imits 
and,  if  repairs  were  necessary  for  local 
code  or  HQS  compliance,  ei^er 
completed  the  repairs  during  the 


inspection;  issued  work  orders  for  the 
repairs;  or  referred  similar  work  items  to 
the  current  year’s  modernization 
program,  or  to  next  year’s 
modernization  program  if  there  are  less 
than  thr^  months  remaining  before  the 
end  of  the  PHA  fiscal  year  when  the 
inspection  was  conmleted. 

(4)  Grade  D:  The  PHA  inspected  less 
than  95*)^  but  at  least  93%  of  its  units 
and,  if  repairs  were  necessary  for  local 
code  or  HQS  comphance,  either 
completed  the  repairs  diuing  the 
inspection;  issued  work  orders  for  the 
repairs;  or  referred  simileu  work  items  to 
the  current  year’s  modernization 
program,  or  to  next  year’s 
modernization  program  if  there  are  less 
than  three  months  remaining  before  the 
end  of  the  PHA  fiscal  year  when  the 
inspection  was  coi^leted. 

(5)  Grade  E:  'The  PHA  inspected  less 
than  93%  but  at  least  90%  of  its  units 
and,  if  repairs  were  necessary  for  local 
code  or  HQS  compliance,  ei^er 
completed  the  repairs  during  the 
inspection;  issued  work  orders  for  the 
repairs;  or  referred  similar  work  items  to 
the  current  year’s  modernization 
program,  or  to  next  year’s 
modernization  program  if  there  are  less 
than  three  months  remaining  before  the 
end  of  the  PHA  fiscal  year  when  the 
inspection  was  completed. 

(6)  Grade  F:  TTie  PHA  has  failed  to 
inspect  at  least  90%  of  its  units;  or 
failed  to  correct  deficiencies  during  the 
inspection  or  issue  work  orders  for  the 
repairs;  or  failed  to  refer  simileu  work 
items  to  the  current  year’s 
modernization  program,  or  to  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  completed. 

(c)  Component  #2,  annual  inspection 
of  systems.  'This  component  examines 
the  inspection  of  buildings  and  sites 
according  to  the  PHA’s  maintenance 
plan,  including  performing  the  required 
maintenance  on  structures  and  systems 
in  accordance  with  manufacturer’s 
specifications  and  established  local/ 

PHA  standards,  or  issuing  work  orders 
for  maintenance/repairs,  or  including 
identified  deficiencies  in  this  year’s 
modernization  program,  or  in  next 
year’s  modernization  pro^am  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  performed. 
This  component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  inspected  all 
major  systems  at  100%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan.  The  inspection  included 
performing  the  required  maintenance  on 
stmctiues  and  systems  in  accordance 
with  manufactvuer’s  specifications  and 


established  local/PHA  standards,  or 
issuing  work  orders  for  maintenance/ 
rep&irs,  or  including  identified 
deficiencies  in  the  ciirrent  year’s 
modernization  program,  or  in  next 
year’s  modernization  program  if  there 
are  less  them  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  infection  was  performed. 

(2)  Grade  B:  The  PHA  inspected  all 
major  systems  of  at  least  a  minimmn  of 
90%  but  less  them  100%  of  its  buildings 
and  sites,  according  to  its  meiintenemce 
plem.  The  inspection  included 
performing  the  required  metihtenance  on 
structures  and  systems  in  accordance 
with  manufactiuer’s  specifications  emd 
established  local/PHA  standards,  or 
issuing  work  orders  for  maintenance/ 
repairs,  or  including  identified 
deficiencies  in  the  ciurent  year’s 
modernization  program,  or  in  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  performed. 

(3)  Grade  C:  The  PHA  inspected  all 
major  systems  of  at  least  a  minimmn  of 
80%  but  less  than  90%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan.  The  inspection  included 
performing  the  required  maintenance  on 
structures  and  systems  in  accordance 
with  manufacturer’s  specifications  and 
estabUshed  local/PHA  standards,  or 
issuing  work  orders  for  maintenance/ 
repairs,  or  including  identified 
deficiencies  in  the  current  year’s 
modernization  program,  or  in  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  performed. 

(4)  Grade  D:  The  PHA  inspected  all 
major  systems  of  at  least  a  minimmn  of 
70%  but  less  than  80%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan.  The  inspection  included 
performing  the  required  maintenance  on 
structures  and  systems  in  accordance 
with  manufacturer’s  specifications  and 
estabUshed  local/PHA  standeuds,  or 
issuing  work  orders  for  maintenance/ 
repairs,  or  including  identified 
deficiencies  in  the  current  year’s 
modernization  program,  or  in  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  infection  was  performed. 

(5)  Grade  E:  The  PHA  inspected  all 
major  systems  of  at  least  a  minimmn  of 
60%  but  less  than  70%  of  its  buildings 
and  sites,  according  to  its  maintenance 
plan.  The  inspection  included 
performing  the  required  maintenance  on 
structm^s  and  systems  in  accordance 
with  manufacturer’s  specifications  and 
estabUshed  local/PHA  standards,  or 
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issuing  work  orders  for  maintenance/ 
repairs,  or  including  identified 
deficiencies  in  the  current  year’s 
modernization  program,  or  in  next 
year’s  modernization  program  if  there 
are  less  than  three  months  remaining 
before  the  end  of  the  PHA  fiscal  year 
when  the  inspection  was  performed. 

(6)  Grade  F:  The  PHA  failed  to  inspect 
all  major  systems  of  at  least  60%  of  its 
buildings  and  sites  and  perform  the 
required  maintenance  on  these  systems 
in  accordance  with  manufacturers 
specifications  and  established  local/ 
PHA  standards,  or  did  not  issue  work 
orders  for  maintenanco/repairs,  or  did 
not  include  identified  deficiencies  in 
the  current  year’s  modernization 
program,  or  in  next  year’s 
modernization  program  if  there  are  less 
than  three  months  remaining  before  the 
end  of  the  PHA  fiscal  year  when  the 
inspection  was  performed. 

§901.35  Indicator  #6,  financial 
management 

This  indicator  examines  the  amount 
of  cash  reserves  available  for  operations 
and,  for  PHAs  scoring  below  a  grade  C 
on  cash  reserves,  energy/  utility 
consumption  expenses.  This  indicator 
has  a  weight  of  xl. 

(a)  Component  #1,  cash  reserves.  This 
component  has  a  weight  of  x2. 

(a)  Grade  A:  Cash  reserves  available 
for  operations  are  greater  than  or  equal 
to  15%  of  total  actual  routine 
expenditures,  or  the  PHA  has  cash 
reserves  of  $3  million  or  more. 

(2)  Grade  B:  Cash  reserves  available 
for  operations  are  greater  than  or  equal 
to  12.5%,  but  less  than  15%  of  total 
actual  routine  expenditures. 

(3)  Grade  C:  Cash  reserves  available 
for  operations  are  greater  than  or  equal 
to  10%,  but  less  than  12.5%  of  total 
actual  routine  expenditures. 

(4)  Grade  D:  Cash  reserves  available 
for  operations  are  greater  than  or  equal 
to  7.5%,  but  less  than  10%  of  total 
actual  routine  expenditures. 

(5)  Grade  E:  Cash  reserves  are  greater 
than  or  equal  to  5%,  but  less  than  7.5% 
of  total  actual  routine  expenditures. 

(6)  Grade  F:  Cash  reserves  available 
for  operations  are  less  than  5%  of  total 
actud  routine  expenditures. 

(b)  Component  #2,  energy 
consumption.  Either  option  A  or  option 
B  of  this  component  is  to  be  completed 
only  by  PHAs  that  score  below  a  grade 
C  on  component  #1.  Regardless  of  a 
PHA’s  score  on  component  #1,  it  will 
not  be  scored  on  component  #2  if  all  its 
imits  have  tenant  paid  utilities.  Annual 
energy/utility  consumption  expenses 
includes  water  and  sewage  usage.  This 
component  has  a  weight  of  xl. 


(1)  Option  A,  annual  energy/utility 
consumption  expenses. 

(i)  Grade  A:  Annual  energy/utility 
consumption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consumption  expenses,  have  not 
increased. 

(ii)  Grade  B:  Annual  energy/utility 
consumption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consumption  expenses,  have  not 
increased  by  more  than  3%. 

(iii)  Grade  C:  Annual  energy/utility 
consumption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consumption  expenses,  have 
increased  by  more  than  3%  and  less 
than  or  equal  to  5%. 

(iv)  Grade  D:  Aimual  energy /utility 
consumption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consumption  expenses,  have 
increased  by  more  than  5%  and  less 
than  or  equal  to  7%. 

(v)  Graae  E:  Annual  energy/utility 
consumption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consumption  expenses,  have 
increased  by  more  than  7%  and  less 
than  or  equal  to  9%. 

(vi)  Grade  F:  Annual  energy /utility 
consmnption  expenses,  as  compared  to 
the  average  of  the  three  years’  rolling 
base  consvunption  expenses,  have 
increased  by  more  than  9%. 

(2)  Option  B,  energy  audit. 

(i)  Grade  A:  The  PHA  has  completed 
or  updated  its  energy  audit  within  the 
past  five  years  and  has  implemented  all 
of  the  recommendations  that  were  cost 
effective. 

(ii)  Grade  C:  The  PHA  has  completed 
or  updated  its  energy  audit  within  the 
past  five  years,  has  developed  an 
implementation  plan  and  is  on  schedule 
with  the  implementation  plan,  based  on 
available  funds.  The  implementation 
plan  identifies  at  a  minimum,  the  items 
from  the  audit,  the  estimated  cost,  the 
planned  funding  source,  and  the 
anticipated  date  of  completion  for  each 
item. 

(iii)  Grade  F:  The  PHA  has  not 
completed  or  updated  its  energy  audit 
within  the  past  five  years,  or  has  not 
developed  an  implementation  plan  or  is 
not  on  schedule  with  its 
implementation  plan,  or  has  not 
implemented  all  of  the 
recommendations  that  were  cost 
effective,  based  on  available  funds. 

§901.40  Indicator  *7,  Resident  Services 
and  Community  Building. 

This  indicator  examines  the  PHA’s 
efforts  to  deliver  quality  customer 
services  and  to  encourage  partnerships 
with  residents,  resident  organizations, 
and  the  local  commimity,  including 


non-PHA  service  providers,  that  help 
improve  management  operations  at  the 
PHA;  and  to  encourage  programs  that 
promote  individual  responsibility,  self 
improvement  and  community 
involvement  among  residents  and  assist 
them  to  achieve  economic  uplift  and 
develop  self-sufficiency.  Also,  if 
applicable,  this  indicator  examines  PHA 
performance  under  any  special  HUD 
grant(s)  administered  by  the  PHA.  PHAs 
can  get  credit  for  performance  under 
non-HUD  funded  programs  if  they 
choose  to  be  assessed  for  these 
programs.  PHAs  with  fewer  than  250 
units  or  with  100%  elderly 
developments  will  not  be  assessed 
imder  this  indicator  unless  they  request 
to  be  assessed  at  the  time  of  PHMAP 
certification  submission.  This  indicator 
has  a  weight  of  xl. 

(a)  Component#!,  economic  uplift 
and  self-improvement.  PHAs  will  be 
assessed  for  all  the  programs  that  the 
PHA  has  HUD  funding  to  implement. 
Also,  PHAs  can  get  cr^it  for 
implementation  of  programs  through 
partnerships  with  non-PHA  providers, 
even  if  the  programs  are  not  funded  by 
HUD  or  the  PHA,  if  they  choose  to  be 
assessed  for  them.  PHAs  must  select 
either  to  be  assessed  for  all  or  none  of 
the  non-HUD  funded  programs.  This 
component  has  a  wei^t  of  xl. 

(1  j  Grade  A:  The  PHA  Board  of 
Commissioners,  by  resolution,  has 
adopted  one  or  more  economic  uplift 
and  self-improvement  programs, 
examples  include  but  are  not  limited  to, 
the  S^tion  3  program,  homeownership, 
PHA  support  for  resident  education, 
training,  child-care,  job-placement 
programs.  Head  Start,  etc.,  and  the  PHA 
can  document  that  it  has  implemented 
these  programs  in  developments 
covering  at  least  90%  of  its  family 
occupied  vuiits,  either  directly  or 
through  partnerships  with  non-PHA 
providers,  and  the  PHA  monitors 
performance  under  the  programs  and 
issues  reports  concerning  progress, 
including  residents  receiving  services 
and  residents  employed,  under  these 
proems. 

(2)  Grade  C:  The  PHA  Board  of 
Commissioners,  by  resolution,  has 
adopted  one  or  more  economic  uplift 
and  self-improvement  programs, 
including  but  not  limited  to,  the 
programs  described  in  grade  A,  above, 
and  the  PHA  can  document  that  it  has 
implemented  these  programs  in 
developments  covering  at  least  60%  of 
its  family  occupied  units,  either  directly 
or  through  partnerships  with  non-PHA 
providers,  and  the  PHA  staff  monitors 
performance  under  the  programs  and 
issues  reports  to  the  Bo^  concerning 
progress,  including  residents  receiving 
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services  and  residents  employed,  under 
these  progprams. 

(3)  Grade  F:  The  PHA  Board  of 
Commissioners,  by  resolution,  has  not 
adopted  one  or  more  economic  uplift 
and  self-improvement  programs, 
including  but  not  limited  to,  the 
programs  described  in  grade  A,  above, 
or  the  PHA  has  not  implemented  these 
programs  in  developments  covering  at 
least  60%  of  its  family  occupied  imits, 
either  directly  or  through  partnerships 
with  non-PHA  providers. 

(b)  Component  *2,  resident 
organization.  This  component  has  a 
wei^t  of  xl. 

(IJ  Grade  A:  The  PHA  can  document 
formal  recognition  of,  a  system  of 
commimication  and  collaboration  with, 
and  support  for  resident  councils  where 
these  exist,  and  where  no  resident 
council  exists,  the  PHA  can  document 
its  encouragement  for  the  formation  of 
such  councils. 

(2)  Grade  F:  The  PHA  caimot 
document  formal  recognition  of,  or  a 
system  of  communication  and 
collaboration  with,  or  document  its 
support  for  resident  councils  where 
these  exist,  or  where  no  resident  council 
exists,  the  PHA  cannot  document  its 
encouragement  for  the  formation  of  such 
councils. 

(c)  Component  #3,  resident 
involvement.  Implicit  in  this  component 
is  the  need  to  ensure  a  PHA’s  delivery 
of  quality  customer  services  to 
residents.  This  component  has  a  weight 
of  xl. 

(1)  Grade  A:  The  PHA  Board  of 
Commissioners,  by  resolution,  provides 
for  resident  representation  on  the  Board 
and  committees,  and  the  PHA  has 
implemented  measures  that  ensure  the 
opportxmity  for  regular  resident  input 
into  plans  and  the  evaluation  for 
ongoing  quality  of  life  and  housing 
management  conditions,  including  but 
not  limited  to,  modernization  and 
development  programs,  screening  and 
other  occupancy  matters,  relocation,  the 
operating  budget,  resident  programs, 
security  and  maintenance  programs. 

(2)  Grade  C:  The  PHA  Boara  of 
Conunissioners,  by  resolution,  provides 
for  resident  representation  on  the  Board 
and  committees,  and  the  PHA  has 
implemented  measures  that  ensure  the 

•  opportunity  for  regular  resident  input 
into  plans  and  the  evaluation  for 
ongoing  quality  of  life  and  housing 
management  conditions  in  the 
modernization  and  development 
programs  and  at  least  three  of  the 
remaining  six  areas  described  in  grade 
A,  above. 

(3)  Grade  F:  The  PHA  Board  of 
Commissioners,  by  resolution,  did  not 
provide  for  resident  representation  on 


the  Board  and  committees,  or  the  PHA 
has  not  implemented  measures  that 
ensure  the  opportunity  for  regular 
resident  input  into  plans  and  the 
evaluation' for  ongoing  quality  of  life 
and  housing  management  conditions  in 
the  modernization  and  development 
programs  and  at  least  three  of  the 
remaining  six  areas  described  in  grade 
A,  above. 

(d)  Component  *4,  resident  programs 
management.  This  component  examines 
a  PHA’s  management  of  HUD  funded 
resident  programs.  However,  PHAs  can 
also  get  credit  for  performance  under 
non-HUD  funded  programs  if  they 
choose  to  be  assessed  for  them.  PHAs 
must  select  either  to  be  assessed  for  all 
or  none  of  the  non-HUD  funded 
programs.  This  component  has  a  weight 
of  xl. 

(1)  Grade  A;  If  the  PHA  has  any  HUD 
funded  special  programs  that  benefit  the 
residents,  including  but  not  limited  to, 
the  Family  Investment  Center  (FIC), 
Youth  Sports  (YS),  Food  Banks,  Health 
Clinics,  Youth  Apprenticeship  Program 
(YAP),  Family  Self-Sufficiency  (FSS),  or 
a  Resident  Management  (RM)  or  Tenant 
Opportunity  Programs  (TOP)  where  the 
PHA  is  the  contract  administrator,  the 
PHA  can  doounent  that  it  is  meeting  at 
least  90%  of  its  goals  imder  the 
implementation  plan  for  any  and  all  of 
these  programs. 

(2)  Grade  C:  If  the  PHA  has  any  HUD- 
funded  special  programs  that  benefit  the 
residents,  including  but  not  limited  to, 
the  programs  described  in  grade  A, 
above,  the  PHA  can  document  that  it  is 
meeting  at  least  60%  of  its  goals  under 
the  implementation  plan  for  any  and  all 
of  these  programs. 

(3)  Grade  F:  If  the  PHA  has  any  HUD- 
funded  special  programs  that  benefit  the 
residents,  including  but  not  limited  to, 
the  programs  described  in  grade  A, 
above,  the  PHA  cannot  document  that  it 
is  meeting  at  least  60%  of  its  goals 
under  the  implementation  plan  for  all  of 
these  programs. 

§  901 .45  indicator  #8,  security. 

This  indicator  evaluates  the  PHAs 
performance  in  tracking  crime  related 
problems  in  their  developments, 
reporting  incidence  of  crime  to  local  law 
enforcement  agencies,  the  adoption  and 
implementation  of  tough  applicant 
screening  and  resident  eviction  policies 
and  procedures,  and,  as  applicable,  PHA 
performance  under  any  HUD  drug 
prevention  or  crime  reduction  grant(s). 
PHAs  can  get  credit  for  performance 
under  non-HUD  funded  programs  if 
they  choose  to  be  assessed  for  these 
programs.  PHAs  with  fewer  than  250 
units  will  not  be  assessed  under  this 
indicator  vtnless  they  request  to  be 


assessed  at  the  time  of  PHMAP 
certification  submission.  This  indicator 
has  a  weight  of  xl. 

(a)  Component  #1,  Tracking  and 
Reporting  Crime  Related  Problems.  This 
component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procedures  and 
can  document  that  it  (1)  tracks  crime 
and  crime-related  problems  in  at  least 
90%  of  its  developments,  and  (2)  has  a 
cooperative  system  for  tracking  and 
reporting  incidents  of  crime  to  local 
police  authorities  to  improve  law 
enforcement  and  crime  prevention. 

(2)  Grade  C:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procedures  and 
can  document  that  it  (1)  tracks  crime 
and  crime-related  problems  in  at  least 
60%  of  its  developments,  and  (2)  reports 
incidents  of  crime  to  local  police 
authorities  to  improve  law  enforcement 
and  crime  prevention. 

(3)  Grade  F:  The  PHA  Board,  by 
resolution,  has  not  adopted  policies  and 
the  PHA  has  not  implemented 
procedmes  or  cannot  document  that  it 
(1)  tracks  crime  and  crime-related 
problems  in  at  least  60%  of  its 
developments,  or  (2)  reports  incidents  of 
crime  to  local  police  authorities  to 
improve  law  enforcement  and  crime 
prevention. 

(b)  Component  #2,  Screening  of 
Applicants.  This  component  has  a 
weight  of  xl. 

(1)  Grade  A:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procedures  and 
can  document  that  it  successfully 
screens  out  and  denies  admission  to  a 
public  housing  applicant  who: 

(i)  Has  a  recent  history  of  criminal 
activity  involving  crimes  to  persons  or 
property  and/or  other  criminal  acts  that 
would  adversely  aifect  the  health,  safety 
or  welfare  of  other  residents  or  PHA 
personnel; 

(ii)  Was  evicted,  because  of  drug- 
related  criminal  activity,  from  housing 
assisted  vmder  the  U.S.  Housing  Act  of 
1937,  for  a  minimum  of  a  three  year 
period  begiiming  on  the  date  of  such 
eviction,  unless  the  applicant  has 
successfully  completed,  since  the 
eviction,  a  rehabilitation  program 
approved  by  the  public  housing  agency; 

(iii)  The  PHA  has  reasonable  cause  to 
believe  is  illegally  using  a  controlled 
substance;  or 

(iv)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  a  way  that 
causes  behavior  that  may  interfere  with 
the  health,  safety,  or  right  to  peaceful 
enjoyment  of  the  premises  by  other 
residents  or  PHA  persormel. 
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(2)  Grade  C:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procedures,  but 
cannot  document  results  in  successfully 
screening  out  and  denying  admission  to 
a  public  housing  applicant  who  meets 
the  criteria  as  described  in  grade  A, 
above. 

(3)  Grade  F:  The  PHA  has  not  adopted 
policies  or  has  not  implemented 
procedures  that  result  in  screening  out 
and  denying  admission  to  a  public 
housing  applicant  who  meets  the 
criteria  as  described  in  grade  A,  above, 
or  the  screening  procedures  do  not 
result  in  the  denial  of  admission  to  a 
public  housing  applicant  who  meets  the 
criteria  as  described  in  grade  A,  above. 

(c)  Component  #3,  Lease  Enforcement. 
This  component  has  a  weight  of  xl. 

(1)  Grade  A:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procediues  and 
can  document  that  it  appropriately 
evicts  any  public  housing  resident  who: 

(1)  The  PHA  has  reasonable  cause  to 
believe  engages  in  any  criminal  activity 
that  threatens  the  health,  safety,  or  right 
to  peaceful  enjoyment  of  the  premises 
by  other  residents  or  PHA  persormel; 

(ii)  The  PHA  has  reason^le  cause  to 
believe  engages  in  any  drug-related 
criminal  activity  (as  defined  at  section 
6(1)  of  the  1937  Act  (42  U.S.C.  1437d(l)) 
on  or  off  the  PHA’s  property;  or 

(iii)  The  PHA  has  reasonable  cause  to 
believe  abuses  alcohol  in  such  a  way 
that  causes  behavior  that  may  interfere 
with  the  health,  safety,  or  right  to 
peaceful  enjoyment  of  the  premises  by 
other  residents  or  PHA  personnel. 

(2)  Grade  C:  The  PHA  Board,  by 
resolution,  has  adopted  policies  and  the 
PHA  has  implemented  procedures,  but 
cannot  document  results  in 
appropriately  evicting  any  public 
housing  resident  who  meets  the  criteria 
as  described  in  grade  A,  above. 

(3)  Grade  F:  Tne  PHA  has  not  adopted 
policies  or  has  not  implemented 
procedures  that  document  results  in  the 
evictioiA)f  any  public  housing  resident 
who  meets  the  criteria  as  described  in 
grade  A,  above,  or  the  eviction 
procedures  do  not  result  in  the  eviction 
of  public  housing  residents  who  meet 
the  criteria  as  described  in  grade  A, 
above. 

(d)  Component  #4,  Grant  Program 
Goals.  This  component  examines  a 
PHA’s  management  of  HUD-funded 
drug  prevention  or  crime  reduction 
programs.  However,  PHAs  can  also  get 
credit  for  performance  under  non-HUD 
funded  programs  if  they  choose  to  be 
assessed  for  them.  PHAs  must  select 
either  to  be  assessed  for  all  or  none  of 
the  non-HUD  funded  programs.  This 
component  has  a  weight  of  xl. 


(1)  Grade  A:  If  the  PHA  has  any 
special  drug  prevention  program  or 
crime  reduction  program  funded  by  any 
HUD  funds,  the  PHA  can  document  that 
the  goals  are  related  to  drug  and  crime 
rates,  and  it  is  meeting  at  least  90%  of 
its  goals  imder  the  implementation  plan 
for  any  and  all  of  these  program^. 

(2)  Grade  C:  If  the  PHA  has  any 
special  drug  prevention  program  or 
crime  reduction  program  funded  by  any 
HUD  funds,  the  PHA  can  document  that 
the  goals  are  related  to  drug  and  crime 
rates,  and  it  is  meeting  at  least  60%  of 
its  goals  imder  the  implementation  plan 
for  any  and  all  of  these  programs. 

(3)  Grade  F:  If  the  PHA  has  any 
special  drug  prevention  program  or 
crime  reduction  program  funded  by  any 
HUD  funds,  the  PHA  does  not  have  a 
system  for  documenting  or  cannot 
dociunent  that  the  goals  are  related  to 
drug  and  crime  rates,  or  cannot 
document  that  it  is  meeting  60%  or 
more  of  its  goals  under  the 
implementation  plan  for  any  and  all  of 
these  programs. 

§  901.100  Data  collection. 

(a)  Information  on  some  of  the 
investors  will  be  derived  by  the  State/ 
Area  Office  from  existing  reporting  and 
data  forms. 

(b)  A  PHA  shall  provide  certification 
as  to  data  on  indicators  not  collected 
according  to  paragraph  (a)  of  this 
section,  by  submitting  a  certified 
questionnaire  within  60  calendar  days 
after  the  end  of  the  fiscal  year  covered 
by  the  certification: 

(1)  The  certification  shall  be  approved 
by  PHA  Board  resolution,  and  signed 
and  attested  to  by  the  Executive 
Director. 

(2)  PHAs  shall  maintain 
documentation  for  three  years  verifying 
all  certified  indicators  for  HUD  on-site 
review. 

(3)  A  PHA  may  include  along  with  its 
certification  submission,  rather  than 
through  an  exclusion  or  modification 
request,  any  information  bearing  on  the 
accuracy  or  completeness  of  the  data 
used  by  HUD  (corrected  data,  late 
reports,  previously  omitted  required 
reports,  etc.)  in  grading  an  indicator. 
HUD  will  consider  this  assertion  in 
grading  the  affected  indicator. 

(4)  If  a  PHA  does  not  submit  its 
certification,  or  submits  its  certification 
late,  appropriate  sanctions  may  be 
imposed,  including  a  presumptive 
rating  of  failure  in  all  of  the  PHMAP 
indicators,  which  may  result  in  troubled 
and  mod-troubled  designations. 

(5)  A  PHA  that  cannot  provide 
justifying  documentation  to  HUD  during 
the  conduct  of  a  confirmatory  review,  or 
other  verification  review(s),  for  any 


indicator(s)  or  component(s)  certified  to, 
shall  receive  a  failing  grade  in  that 
indicator(s)  or  component(s),  and  its 
overall  PHMAP  score  shall  be  lowered. 

(6)  If  the  data  for  any  indicatorfs)  or 
component(s)  that  a  PHA  certified  to 
cannot  be  verified  by  HUD  during  the 
conduct  of  a  confirmatory  review,  or 
any  other  verification  review(s),  the 
State/ Area  Office  shall  change  a  PHA’s 
grade  for  any  indicatcr(s)  or 
component(s),  and  its  overall  PHMAP 
score,  as  appropriate,  to  reflect  the 
verified  data  obtained  during  the 
conduct  of  such  review. 

(7)  A  PHA  that  cannot  provide 
justifying  doemnentation  to  the 
independent  auditor  for  the  indicator(s) 
or  component(s)  that  the  PHA  certified 
to,  as  reflected  in  the  audit  report,  shall 
receive  a  grade  of  F  for  that  indicator(s) 
or  component(s),  and  its  overall  PHMAP 
score  shall  be  lowered. 

(8)  A  PHA’s  PHMAP  score  for 
individual  indicators  or  components,  or 
its  overall  PHMAP  score,  may  be 
changed  by  the  State/ Area  Office 
pursuant  to  the  data  included  in  the 
independent  audit  report,  as  applicable. 

(9)  A  PHA’s  certification  and 
supporting  documentation  will  be  post- 
reviewed  by  HUD  during  the.next  on¬ 
site  review  as  determined  by  risk 
management,  but  is  subject  to 
verification  at  any  time.  Appropriate 
sanctions  for  intentional  false 
certification  will  be  imposed,  including 
suspension  or  debarment  of  the 
signatories,  the  loss  of  high  performer 
designation,  a  lower  grade  for 
individual  indicators  and  a’  lower 
PHMAP  total  weighted  score. 

(c)  For  those  developments  of  a  PHA 
where  management  functions  have  been 
assumed  by  an  RMC,  the  PHA’s 
certification  shall  identify  the 
development  and  the  management 
functions  assiuned  by  the  ^4C.  The 
PHA  shall  obtain  a  certified 
questionnaire  from  the  RMC  as  to  the 
management  functions  undertaken  by 
the  RMC.  The  PHA  shall  submit  the 
RMC’s  certified  questionnaire  along 
with  its  own.  The  RMC’s  certification 
shall  be  approved  by  its  Executive 
Director  or  Chief  Executive  Officer  of 
whatever  title. 

§901.105  Computing  assessment  score. 

(a)  Grades  within  indicators  and 
components  have  the  following  point 
values: 

(1)  Grade  A  =  10.0  points; 

(2)  Grade  B  =  8.5  points; 

(3)  Grade  C  =  7.0  points; 

(4)  Grade  D  =  5.0  points; 

(5)  Grade, E  =  3.0  point;  and 

(6)  Grade  F  =  0.0  points. 

(b)  If  indicators  or  components  are 
designated  as  having  additional  weight 
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(e.g.,  xl.5  or  x2),  the  points  in  each 
grade  will  be  multiplied  times  the 
additional  weight. 

(c)  Indicators  will  be  graded 
individually.  Components  within  an 
indicator  will  be  graded  individually, 
and  then  will  be  used  to  determine  a 
single  grade  for  the  indicator,  by 
dividing  the  total  niunber  of  component 
points  by  the  total  niunber  of 
component  weights  and  rounding  off  to 
two  decimal  places.  The  total  number  of 
component  weights  for  this  purpose 
includes  a  one  for  components  that  are 
unweighted  (i.e.,  they  are  weighted  xl, 
rather  than  xl.5  or  x2). 

(d)  Adjustment  for  physical  condition 
and  nei^borhood  environment  The 
overall  PHMAP  score  will  be  adjusted 
by  adding  additional  points  that  reflect 
the  adjustment  to  be  given  to  the  ^ 
differences  in  the  difficulty  of  managing 
developments  that  result  ^m  physical 
condition  and  neighborhood 
environment; 

(1)  Adjustments  shall  apply  to  the 
following  three  indicators  only: 

(1)  Indicator  #1.  vacancy  rate  and  unit 
tiunaroimd; 

(ii)  Indicator  #4,  work  orders;  and 

(iii)  Indicator  #5,  annual  inspection 
and  condition  of  units  and  systems. 

(2)  Definitions  of  physical  condition 
and  neighborhood  environment  are: 

(i)  Physical  condition:  refers  to  units 
located  in  developments  over  ten  years 
old  that  require  major  capital 
investment  in  order  to  meet  local  codes 
or  minimum  HQS  standards,  whichever 
is  applicable.  This  excludes 
developments  that  have  been 
comprehensively  modernized. 

(ii)  Neighborhood  environment:  refers 
to  units  located  within  developments 
where  the  immediate  surrounding 
neighborhood  (that  is  a  majority  of  the 
census  tracts  or  census  blodc  groups  on 
all  sides  of  the  development)  has  at  least 
51%  of  families  with  incomes  below  the 
poverty  rate  as  documented  by  the  latest 
census  data. 

(3)  Any  PHA  with  5%  or  more  of  its 
units  subject  to  either  or  both  of  the 
above  conditions  shall,  if  they  so 
choose,  be  issued  an  adjusted  PHMAP 
score  in  addition  to  the  regular  score 
based  solely  upon  the  certification  of 
the  PHA.  The  adjusted  score  shall  be 
calculated  as  follows: 


Percent  of  units  subject  to  physical 
condHion  and/or  neighboihood 
environment 

Extra 

points 

At  least  5%  but  less  than  10% . 

.5 

At  least  10%  but  less  than  20% . 

.6 

At  least  20%  but  less  than  30% . 

.7 

At  least  30%  but  less  than  40% _ 

.8 

At  least  40%  but  less  than  50% . 

.9 

Percent  of  units  subject  to  physical 
coixftion  and/or  neighboihood  { 
environment 

points 

At  least  50%  . i 

I  1.0 

(i)  These  extra  points  will  be  added  to 
the  score  (grade)  of  the  indicator(s)  to 
which  these  conditions  may  apply.  A 
PHA  is  required  to  certify  on  form 
HUD-50072,  PHMAP  Certification,  the 
extent  to  which  the  conditions  apply, 
and  to  which  of  the  indicators  the  extra 
scoring  points  should  be  added. 

(ii)  Units  in  developments  that  have 
received  substantial  rehabilitation 
within  the  past  ten  years  are  not  eligible 
to  be  included  in  the  calculation  of  total 
PHA  units  due  to  physical  condition 
only. 

(iii)  A  PHA  that  receives  a  grade  of  A 
imder  indicators  #4  and/or  #5  may  not 
claim  the  additional  adjustment  for 
indicator  #1  based  on  physical 
condition  of  its  developments,  but  may 
claim  additional  adjustment  based  on 
neighborhood  environment. 

(iv)  A  PHA  that  receives  the 
maximum  potential  weighted  points  on 
indicators  #1,  #4  and/or  #5  may  not 
claim  any  additional  adjustment  for 
physical  condition  and/or  neighboihood 
environment  for  the  respective 
indicators). 

(v)  A  PHA’s  score  for  indicators  #1,  #4 
and/or  #5,  after  any  adjustment(s)  for 
physical  condition  and/or  neighborhood 
environment,  may  not  exceed  the 
maximum  potential  weighted  points 
assigned  to  the  respective  indicator(s). 

(4)  If  only  certain  units  or 
developments  received  substantial 
rehabilitation,  the  additional  adjustment 
shall  be  prorated  to  exclude  the  units  or 
developments  with  substantial 
rehabilitation. 

(5)  The  Date  of  Full  Availability 
(DOFA)  shall  apply  to  scattered  site 
imits,  where  the  age  of  imits  and 
buildings  vary,  to  determine  whether 
the  units  have  received  substantial 
rehabilitation  within  the  past  ten  years 
and  are  eUgible  for  a  adjusted  score  for 
the  physicd  condition  factor. 

(6)  PHAs  shall  maintain  supporting 
documentation  to  show  how  they 
arrived  at  the  number  and  percentage  of 
units  out  of  their  total  inventory  that  are 
subject  to  adjustment. 

(i)  If  the  basis  was  neighborhood 
environment,  the  PHA  shall  have  on  file 
the  appropriate  maps  showing  the 
census  tracts  or  census  block  groups 
surrounding  the  developments)  in 
question  with  supporting  census  data 
showing  the  level  of  poverty.  Units  that 
fall  into  this  category  but  which  have 
already  been  removed  fi'om 
consideration  for  other  reasons 


(permitted  exemptions  and 
modifications  and/or  exclusions)  shall 
not  be  counted  in  this  calculation. 

(ii)  For  the  physical  condition  factor, 
a  PHA  would  have  to  maintain 
documentation  showing  the  age  and 
condition  of  the  units  and  the  record  of 
capital  improvements,  indicating  that 
these  particular  units  have  not  received 
modernization  funds. 

(iii)  PHAs  shall  also  document  that  in 
all  cases,  imits  that  were  exempted  for 
other  reasons  were  not  included  in  the 
calculation. 

§901.110  PHA  request  for  exclusion  or 
modification  of  an  indicator  or  component 

(a)  A  PHA  shall  have  the  right  to 
request  the  exclusion  or  modification  of 
any  indicator  or  component  in  its 
management  assessment,  thereby 
excluding  or  modifying  the  impact  of 
those  indicator’s  or  component’s  grades 
in  its  PHMAP  total  wei^ted  score. 

.  (b)  Exclusion  and  moffification 
requests  shall  be  submitted  by  a  PHA  at 
the  time  of  its  PHMAP  certification 
submission  to  the  State/ Area  Office 
along  with  supporting  documentary 
justification,  rather  than  during  the 
appeal  process. 

(c)  Requests  for  exclusions  and 
modifications  that  do  not  include 
supporting  documentary  justification 
will  not  be  considered. 

(d)  Indicator  #2,  modernization,  shall 
be  automatically  excluded  by  the  State/ 
Area  Office  if  a  PHA  does  not  have  an 
open  modernization  program. 

(e)  Indicator  #7,  resident  services  and 
community  building,  shall  be 
automatic^y  excluded  by  the  State/ 
Area  Office  for  PHAs  with  fewer  than 
250  units,  or  with  100%  elderly 
developments,  unless  they  request  to  be 
assessed  at  the  time  of  the  PHMAP 
certification  submission. 

(f)  Indicator  #8,  security,  shall  be 
automatically  excluded  by  the  State/ 
Area  Office  for  PHAs  with  fewer  than 
250  units  unless  they  request  to  be 
assessed  at  the  time  of  the  PHMAP 
certification  submission. 

§  901.1 15  PHA  score  and  status. 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  shall  be 
designated  high  performers.  A  PHA 
shall  not  be  designated  as  a  high 
performer  if  it  scores  below  a  grade  of 

C  for  any  indicator.  High  performers 
will  be  afforded  incentives  that  include 
relief  firom  reporting  and  other 
requirements,  as  described  in  §  901.130. 

(b)  PHAs  that  achieve  a  total  weighted 
score  of  90%  or  greater  on  its  overall 
PHMAP  score  and  on  indicator  #2, 
modernization,  shall  be  designated 
mod-high  performers. 
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(c)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  90%  but  not  less  than 
60%  shall  be  designated  standard. 
Standard  performers  will  be  afforded 
incentives  that  include  relief  from 
reporting  and  other  requirements,  as 
described  in  §  901.130. 

(d)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  shall  be 
designated  as  troubled. 

(e)  PHAs  that  achieve  60%  of  the 
maximum  calculation  for  indicator  #2, 
modernization,  shall  be  designated  as 
mod-troubled. 

(f)  Each  PHA  shall  post  a  notice  of  its 
final  PHMAP  score  and  status  in 
appropriate  conspicuous  and  accessible 
locations  in  its  offices  within  two  weeks 
of  receipt  of  its  final  score  and  status.  In 
addition,  HUD  will  publish  every  PHA’s 
score  and  status  in  the  Federal  Register. 

(g)  A  PHA  that  cannot  provide 
justifying  documentation  to  HUD  during 
the  conduct  of  a  confirmatory  review,  or 
other  verification  review(s),  for  any 
indicatoifs)  or  component(s)  certified  to, 
shall  receive  a  failing  grade  in  that 
indicator(s)  or  component(s),  and  its 
overall  PHMAP  score  shall  be  lowered. 

(h)  If  the  data  for  any  indicatorfs)  or 
component(s)  that  a  PHA  certified  to 
cannot  be  verified  by  HUD  during  the 
conduct  of  a  confirmatory  review,  or 
any  other  verification  review(s),  the 
State/ Area  Office  shall  change  a  PHA’s 
grade  for  any  indicator(s)  or 
component(s),  and  its  overall  PHMAP 
score,  as  appropriate,  to  reflect  the 
verified  data  obtained  during  the 
conduct  of  such  review. 

(i)  A  PHA  that  cannot  provide 
justifying  doemnentation  to  the 
independent  auditor  for  the  indicator(s) 
or  component(s)  that  the  PHA  certified 
to,  as  reflected  in  the  audit  report,  will 
receive  a  grade  of  F  for  that  indicator (s), 
and  its  overall- PHMAP  score  will  be 
lowered. 

(j)  A  PHA’s  PHMAP  score  for 
inffividual  an  indicatorfs),  component(s) 
or  its  overall  PHMAP  score  may  be 
changed  by  the  State/ Area  Office 
pursuant  to  the  data  included  in  the 
independent  audit  report,  as  applicable. 

(kj  In  exceptional  circumstances,  even 
though  a  PHA  has  satisfied  all  of  the 
indicators  for  high  or  standard 
performer  designation,  the  State/ Area 
Office  may  conduct  any  review  as 
necessary,  including  a  confirmatory 
review,  and  deny  or  rescind  incentives 
or  high  performer  status,  as  described  in 
paragraphs  (a)  and  (b)  of  this  section  in 
the  case  of  a  PHA  that: 

(1)  Is  operating  under  a  special 
agreement  with  HUD; 

(2)  Is  involved  in  litigation  that  bears 
directly  upon  the  management  of  a 
PHA; 


(3)  Is  operating  imder  a  court  order; 

(4)  Demonstrates  substantial  evidence 
of  fraud  or  misconduct,  including 
evidence  that  the  PHA’s  certification  of 
indicators  is  not  supported  by  the  facts, 
resulting  from  such  sources  as  a 
confirmatory  review,  routine  reports 
and  reviews,  an  Office  of  Inspector 
General  investigation/audit,  an 
independent  auditor’s  audit  or  an 
investigation  by  any  appropriate  legal 
authority;  or 

(5)  Demonstrates  substantial 
noncompliance  in  one  or  more  areas 
(including  areas  not  assessed  by  the 
PHMAP).  Areas  of  substantial 
noncompliance  include,  but  are  not 
limited  to,  noncompliance  with  statutes 
(e.g..  Fair  Housing  and  Equal 
Opportunity  statutes);  relations  (e.g., 
24  (]FR  §  85);  or  the  Annual 
Contributions  Contract  (ACC)  (e.g.,  the 
ACC,  form  HUD-53012A,  Se^on  4, 
Mission  of  the  PHA).  Substantial 
noncompliance  would  cast  doubt  on  the 
PHA’s  capacity  to  preserve  and  protect 
its  public  housing  developments  and 
operate  them  consistent  with  Federal 
law  and  regulations. 

(l)  When  a  State/ Area  Office  Public 
Housing  Director  acts  for  any  of  the 
reasons  stated  in  paragraph  (k)  of  this 
section,  the  State/Area  Office  will  send 
written  notification  to  the  PHA  with  a 
specific  explanation  of  the  reasons.  An 
information  copy  will  be  forwarded  to 
the  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(m)  A  PHA  may  appeal  denial  of  high 
performer  status  in  accordance  with 
§901.125. 

§901.120  State/Area  Office  functions. 

(a)  The  State/ Area  Office  will  assess 
each  PHA  within  its  jurisdiction  on  an 
annual  basis: 

(1)  The  State/ Area  Office  will  make 
determinations  for  high-performing, 
standard,  troubled  PHAs  emd  mod- 
troubled  PHAs  in  accordance  with  a 
PHA’s  PHMAP  weighted  score. 

(2)  The  State/ Area  Office  will  also 
make  determinations  for  exclusion  and 
modification  requests. 

(b)  Each  State/ Area  Office  will  notify 
each  PHA  of  the  PHA’s  grade  and  the 
grade  of  the  RMC  (if  any)  assuming 
management  functions  at  any  of  the 
PHA’s  developments,  in  each  indicator; 
the  PHA’s  management  assessment  total 
weighted  score  and  status,  and  if 
appUcable;  its  adjustment  for  physical 
condition  and  neighborhood 
enviroiunent;  any  determinations 
concerning  exclusion  and  modification 
requests;  and  any  deadline  date  by 
which  appeals  must  be  received.  PHA 
notification  should  include  offers  pf 
pertinent  technical  assistance  in 


problem  areas,  suggestions  for  means  of 
improving  problem  areas,  and  areas  of 
relief  and  incentives  as  a  result  of  high 
performer  status.  The  PHA  must  notify 
the  RMC  (if  any)  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  of  the  RMC’s 
grades. 

(c)  An  on-site  confirmatory  review 
may  be  conducted  of  a  PHA  by  HUD. 

The  purpose  of  the  on-site  confirmatory 
review  is  ta  verify  those  indicators  for 
which  a  PHA  provides  certification,  as 
well  as  the  acciiracy  of  the  information 
received  in  the  State/ Area  Office 
pertaining  to  the  remaining  indicators. 

(1)  Whenever  practicable,  a 
confirmatory  review  should  be 
conducted  by  .HUD  prior  to  the  issuance 
of  a  PHA’s  initial  notification  letter.  The 
results  of  the  confirmatory  review  shall 
be  included  in  the  PHA’s  initial 
notification  letter. 

(2)  If,  in  an  exceptional  circumstance, 
a  confirmatory  review  is  conducted  after 
the  State/ Area  Office  issues  the  initial 
notification  letter,  the  State/ Area  Office 
shall  explain  the  results  of  the 
confirmatory  review  in  writing,  correct 
the  PHA’s  total  weighted  score,  as 
appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(3)  The  State/ Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
with  100  or  more  units  under 
management  that  scores  less  than  60% 
for  its  total  weighted  score,  or  less  them 
60%  on  indicator  #2,  modernization, 
before  initially  designating  the  PHA  as 
troubled  or  mod-troubled.  The  results  of 
the  confirmatory  review  shall  be 
included  in  the  PHA’s  initial 
notification  letter. 

(4)  'I^e  State/ Area  Office  shall 
conduct  a  confirmatory  review  on  a 
yearly  basis  of  all  troubled  and  mod- 
troubled  PHAs. 

(5)  The  State/ Area  Office  shall 
conduct  a  confirmatory  review  of  a  PHA 
with  100  or  more  units  imder 
management  prior  to  the  removal  of 
troubled  or  mod-troubled  desigpiation. 

(6)  Independent  confirmatory  reviews 
(team  members  fiem  other  State/  Area 
Offices)  shall  be  conducted  of  troubled 
PHAs  with  1250  or  more  imits  imder 
management  prior  to  the  removal  of 
troubled  desioiation. 

(d)  A  PHA  mat  cannot  provide 
justifying  documentation  to  HUD  during 
the  conduct  of  a  confirmatory  review,  or 
other  verification  review(s),  for  any 
indicator(s)  or  component(s)  certified  to, 
shall  receive  a  failing  grade  in  that 
indicator(s)  or  component(s),  and  its 
overall  PHMAP  score  shall  be  lowered 
by  the  State/ Area  Office.  The  State/ Area 
Office  shall  explain  to  the  PHA  the 
reason(s)  for  the  change(s)  in  writing. 
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correct  the  PHA’s  grade  for  an 
individual  component(s)  and/or 
indicator(s)  and  total  weighted  score,  as 
appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(e)  If  the  data  for  any  indicator(s)  or 
component(s)  that  a  PHA  certified  to 
cannot  be  verified  by  HUD  during  the 
conduct  of  a  confirmatory  review,  or 
any  other  verification  review(s),  the 
State/ Area  Office  shall  change  a  PHA’s 
grade  for  any  indicator(s)  or 
component(s),  and  its  overall  PHMAP 
score,  as  appropriate,  to  reflect  the 
verified  data  obtained  during  the 
conduct  of  such  review.  The  State/ Area 
Office  shall  explain  to  the  PHA  the 
reason(s)  for  the  change(s)  in  writing, 
correct  the  PHA’s  grade  for  an 
individual  component(s]  and/or 
indicator(s)  and  total  weighted  score,  as 
appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(f)  A  PHA  that  cannot  provide 
justifying  doounentation  to  the 
independent  auditor  for  the  indicatorfs) 
or  component(s)  that  the  PHA  certified 
to,  as  reflected  in  the  audit  report,  will 
receive  a  grade  of  F  for  that  indicator(s), 
and  its  overall  PHMAP  score  will  be 
lowered  by  the  State/ Area  Office.  The 
State/ Area  Office  shall  explain  to  the 
PHA  the  reason(s)  for  the  change(s)  in 
writing,  correct  the  PHA’s  grade  for  an 
individual  component(s)  and/or 
indicator(s)  and  total  weighted  score,  as 
appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

(g)  A  PHA's  PHMAP  score  for  an 
individual  indicatorfs),  component(s)  or 
its  overall  PHMAP  score  may  be 
changed  by  the  Area/State  Office 
pursuant  to  the  data  included  in  the 
independent  audit  report,  as  applicable. 
The  State/ Area  Office  shall  explain  to 
the  PHA  the  reason(s)  for  the  ^ange(s) 
in  writing,  correct  the  PHA’s  grade  for 
an  individual  component(s)  and/or 
indicatorfs)  and  total  weighted  score,  as 
appropriate,  and  reissue  the  initial 
notification  letter  to  the  PHA. 

fh)  Determinations  on  appeals  and  on 
petitions  to  remove  troubled  or  mod- 
troubled  status  will  be  made  by  the 
State/ Area  Office. 

fi>  Determinations  of  intentional  false 
certifications  will  be  made  by  the  State/ 
Area  Office.  State/ Area  Offices  shall 
consult  with  the  local  Office  of 
Inspector  General  for  guidance  in  cases 
of  determinations  of  intentional  false 
certification. 

f  j)  In  exceptional  circumstances,  the 
State/ Area  Office  may  deny  or  rescind  a 
PHA’s  status  as  a  standard  or  high 
performer,  in  accordance  with 
§  901.115fi),  so  that  it  will  not  be 
entitled  to  any  of  the  areas  of  rehef  and 
incentives. 


fk)  The  State/ Area  Office  will 
maintain  PHMAP  files  for  public 
inspection  in  accordance  with 
§901.155. 

§901.125  PHA  right  of  appeal 

fa)  A  PHA  has  the  right  to  appeal  its 
PHMAP  score  to  the  State/ Area  Office, 
including  a  troubled  designation  or  a 
modrtroubled  designation.  A  PHA  may 
appeal  its  management  assessment 
rating  on  the  basis  of  data  errors  fany 
dispute  over  the  accuracy,  calculation, 
or  interpretation  of  data  employed  in 
the  grading  process  that  would  affect  a 
PHA’s  PHMAP  score),  the  denial  of 
exclusion  or  modification  requests 
when  their  denial  affects  a  PHA’s  total 
weighted  score,  the  denial  of  an 
adjustment  based  on  the  physical 
condition  and  neighborhood 
environment  of  a  PHA’s  developments, 
or  a  determination  of  intentional  false 
certification: 

fl)  A  PHA  may  appeal  its 
management  assessment  rating  to  the 
State/ Area  Office  only  for  the  reasons 
stated  in  paragraph  fa)  of  this  section: 

fi)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  imless  it 
has  submitted  its  certification  to  the 
State/ Area  Office. 

fii)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  State/ Area  Office  if  the 
reason  the  PHA  received  a  deficient 
grade  in  any  indicator  or  component 
was  due  to  the  fact  the  PHA  did  not 
submit  a  required  report  in  a  timely 
manner  or  without  an  approved  time 
extension. 

fiii)  A  PHA  may  not  appecd  its 
PHMAP  score  to  the  State/Area  Office  if 
the  reason  the  PHA  received  a  failing 
grade  in  any  indicator  or  component 
was  due  to  the  fact  that  the  PI^  did  not 
provide  justifying  documentation  to  the 
independent  auffitor  for  any  indicatorfs) 
or  co^onentfs)  the  PHA  certified  to. 

f2)  The  appeal  shall  be  submitted  to 
the  State/ Area  Office  and  shall  include 
supporting  documentary  justification  of 
the  reasons  for  the  appeal. 

f3)  'The  State/ Area  Office  will  make 
determinations  on  initial  appeals  and 
will  transmit  the  determination  of  the 
appeal  to  the  PHA  in  a  notification  letter 
that  will  also  include  the  date  and  place 
for  submitting  any  further  appeal. 

f4)  Appeals  submitted  to  the  State/, 
Area  Office  without  appropriate 
documentation  will  not  be  considered 
and  will  be  rehimed  to  the  PHA. 

fb)  Appeals  of  rescission  of  high 
performer  designation  shall  be  made 
directly  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing. 

fc)  A  PHA  may  appeal  me  denial  of 
an  initial  appeal  by  ffie  State/ Area 
Office  to  the  Assistant  Secretary  for 


Public  and  Indian  Housing  for  the 
following  reasons: 

fl)  Initial  appeals  denying  high 
performer  designation; 

f2)  Initial  appeals  denying  the 
removal  of  troubled  designation; 

f3)  Initial  appeals  denying  the 
removal  of  mod-troubled  designation; 

f4)  The  denial  of  an  appeal  of  a 
determination  of  intentional  false 
certification; 
f5)  Data  errors; 
f6)  The  denial  of  exclusion  or 
modification  requests  when  their  denial 
affects  a  PHA’s  total  weighted  score; 

f7)  The  denial  of  an  adjustment  beised 
on  the  physical  condition  and 
neighborhood  environment  of  a  PHA’s 
develraments; 

f8)  Ine  refusal  of  a  petition  in 
accordance  with  §  901.140  to  remove 
troubled  or  mod-troubled  designations. 

fd)  A  PHA  may  appeal  its 
management  assessment  rating  to  the 
Assistant  Secretary  for  Public  and 
Indian  Housing  only  for  the  reasons 
stated  in  paragraph  fc)  of  this  section. 

fe)  A  PHA  may  not  appeal  its  PHMAP 
score  to  the  Assistant  Secretary  imless  it 
has  submitted  its  certification  to  the 
State/ Area  Office. 

ff)  Appeals  submitted  to  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
without  appropriate  documentation  will 
not  be  considered  and  will  be  retmmed 
to  the  PHA. 

fg)  The  date  and  place  by  which  any 
appeal  must  be  submitted  will  be 
specified  in  the  letter  from  the  State/ 
Area  Office  notifying  the  PHA  of  any 
determination  or  action.  For  example, 
the  State/ Area  Office  initial  notification 
letter  or  denial  of  initial  appeal  letter 
will  specify  the  date  and  place  by  which 
appe^s  must  be  received.  The  date 
specified  will  be  the  15  th  calendar  day 
after  the  letter  is  mailed,  not  counting 
the  day  the  letter  is  mailed.  If  the  15ffi 
day  falls  on  a  weekend  or  holiday,  the 
date  specified  will  be  the  next  day  that 
is  not  on  a  weekend  or  a  hohday.  Any 
appeal  not  received  by  the  specified 
time  and  place  will  not  be  considered. 

§901.130  Incentives. 

fa)  A  PHA  that  is  designated  high 
performer  or  standard  performer  will  be 
relieved  of  specific  HUD  requirements, 
effective  upon  notification  of  high  or 
standard  performer  designation. 

fb)  A  PHA  shall  not  be  designated  a 
mod-high  performer  and  be  entitled  to 
the  applicable  incentives  unless  it  has 
been  designated  an  overall  high 
performer. 

fc)  High-performing  PHAs,  and  RMCs 
that  receive  a  grade  of  A  on  each  of  the 
indicators  for  which  they  are  assessed, 
will  receive  a  Certificate  of 
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Gsmmendation  from  the  Department  as 
well  as  special  public  recognition. 

(d)  Representatives  of  high- 
performing  PHAs  may  be  requested  to 
serve  on  Department^  working  groups 
that  wiU  advise  the  Department  in  such 
areas  as  troubled  PHAs  and  performance 
standards  for  all  PHAs. 

(e)  State/ Area  Offices  may  award 
incentives  to  PHAs  on  an  individual 
basis  for  a  specific  reason(s),  such  as  a 
PHA  making  the  right  decision  that 
impacts  long-term  overall  management 
or  the  quality  of  a  PHA’s  housing  stock, 
with  prior  concurrence  firom  the 
Assistant  Secretary. 

(f)  Relief  from  any  standard  ‘ 
procedural  requirements  does  not  mean 
that  a  PHA  is  relieved  from  compliance 
with  the  provisions  of  Federal  law  and 
regulations  or  other  handbook 
requirements.  For  example,  although  a 
hi^  or  standard  performer  may  be 
relieved  of  requirements  for  prior  HUD 
approval  for  certain  types  of  contracts 
for  services,  it  must  still  comply  with  all 
other  Federal  and  State  requirements 
that  remain  in  effect,  such  as  those  for 
competitive  bidding  or  competitive 
n^otiation  (see  24  CFR  85.36): 

(1)  PHAs  will  still  be  subject  to 
regular  independent  auditor  (LA)  audits. 

(2)  Office  of  Inspector  General  (OIG) 
audits  or  investigations  will  continue  to 
be  conducted  as  circiunstances  may 
warrant. 

(g)  In  exceptional  circumstances,  the 
State/ Area  Office  will  have  discretion  to 
subject  a  PHA  to  any  requirement  that 
would  otherwise  be  omitted  imder  the 
specified  relief,  in  accordance  with 
§901.115(i). 

§  901 .1 35  Memorandum  of  Agreement 

(a)  After  consulting  the  independent 
assessment  team  and  reviewing  the 
report  identified  in  section  6(j)(2)(b)  of 
the  1937  Act,  a  Memorandum  of 
Agreement  (MOA),  a  binding 
contractual  agreement  between  HUD 
and  a  PHA,  shall  be  required  for  each 
PHA  designated  as  troubled  and/or 
mod-troubled.  The  scope  of  the  MOA 
may  vary  depending  upon  the  extent  of 
the  problems  present  in  the  PHA,  but 
shall  include: 

(1)  Baseline  data,  which  should  be 
raw  data  but  may  be  the  PHA’s  score  in 
each  of  the  indicators  identified  as  a 
problem,  or  other  relevant  areas 
identified  as  problematic; 

(2)  Annual  and  quarterly  performance 
targets,  which  may  be  the  attainment  of 
a  higher  grade  within  an  indicator  that 
is  a  problem,  or  the  description  of  a  goal 
to  be  achieved,  for  example,  the 
reduction  of  rents  imcollected  to  6%  or 
less  by  the  end  of  the  MOA  annual 
period; 


(3)  Strategies  to  be  used  by  the  PHA 
in  achieving  the  performance  targets 
within  the  time  period  of  the  MOA; 

(4)  Technical  assistance  to  the  PHA 
provided  or  facilitated  by  the 
Department,  for  example,  the  training  of 
PHA  employees  in  specific  management 
areas  or  assistance  in  the  resolution  of 
outstanding  HUD  monitoring  findings; 

(5)  The  PHA’s  commitment  to  take  all 
actions  within  its  control  to  achieve  the 
targets; 

(6)  Incentives  for  meeting  such 
targets,  such  as  the  removal  of  troubled 
or  mod-troubled  designation  and 
Departmental  recognition  for  the  most 
improved  PHAs; 

(7)  The  consequences  of  failing  to 
meet  the  targets,  including  such 
sanctions  as  the  imposition  of  budgetary 
limitations,  declaration  of  substantial 
default  and  subsequent  actions,  limited 
denial  of  participation,  suspension, 
debarment,  or  the  imposition  of 
operating  funding  and  modernization 
t^sholds;  and 

(8)  A  description  of  the  involvement 
of  local  public  and  private  entities, 
including  PHA  resident  leaders,  in 
carrying  out  the  agreement  and 
rectifying  the  PHA’s  problems.  A  PHA 
shall  have  primary  responsibility  for 
obtaining  active  local  public  and  private 
entity  participation,  including  the 
involvement  of  public  housing  resident 
leaders,  in  assisting  PHA  improvement 
efforts.  Local  public  and  private  entity 
participation  should  be  premised  upon 
the  participant’s  knowledge  of  the  PHA, 
abihty  to  contribute  technical  expertise 
with  regard  to  the  PHA’s  specific 
problem  areas  and  authority  to  make 
preliminary/tentative  commitments  of 
support,  financial  or  otherwise. 

(d)  a  MOA  shall  be  executed  by: 

(1)  The  PHA  Board  Chairperson  and 
accompanied  by  a  Board  resolution,  or 
a  receiver  (pursuant  to  a  court  ordered 
receivership  agreement,  if  applicable)  or 
other  AME  acting  in  lieu  of  the  PHA 
Board; 

(2)  "The  PHA  Executive  Director,  or  a 
designated  receiver  (pm^uant  to  a  court 
ordered  receivership  agreement,  if 
applicable)  or  other  AME-designated 
,Quef  Executive  Officer; 

(3)  The  Director,  State/ Area  Office  of  > 
Public  Housing,  except  as  stated  in  (d) 
of  this  section;  and 

(4)  The  appointing  authorities  of  the 
Board  of  Commissioners,  xmless 
exempted  by  the  State/Area  Office. 

(c)  The  Department  encourages  the 
inclusion  of  the  resident  leadership  in 
MOA  negotiations  and  the  execution  of 
the  MOA. 

(d)  Upon  designation  of  a  large  PHA 
(1250  or  more  units  under  management) 
as  troubled,  the  State/ Area  Office  shall 


make  a  referral  to  HUD  Headquarters  for 
appropriate  recovery  intervention  and 
the  execution  of  an  MOA  by  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

(e)  A  PHA  will  monitor  MOA 
implementation  to  ensiue  that 
performance  targets  are  met  in  terms  of 
quantity,  timeliness  and  quality. 

§  901.140  Removal  from  troubled  status 
and  mod-troubled  status. 

(a)  A  PHA  has  the  right  to  petition  the 
State/ Area  Office  for  the  removal  of  a 
designation  as  troubled  or  mod- 
troubled. 

(b)  A  PHA  may  appeal  any  refusal  to 
remove  troubled  and  mod-troubled 
designation  to  the  Assistant  Secretary 
for  Public  and  Indian  Housing  in 
accordance  with  §  901.125. 

(c)  A  PHA  with  fewer  that  1250  units 
xmder  management  will  be  removed 
bom  troubled  status  by  the  State/ Area 
Office  upon  a  determination  by  the 
State/ Area  Office  that  the  PHA’s 
assessment  reflects  an  improvement  to  a' 
level  sufficient  to  remove  the  PHA  from 
troubled  status,  or  mod-troubled,  i.e.,  a 
total  weighted  management  assessment 
score  of  60%  or  more,  and  upon  the 
conduct  of  a  confirmatory  review  for 
PHAs  with  100  or  more  units  under 
management. 

(d)  A  PHA  with  1250  imits  or  more 
under  management  will  be  removed 
from  troubled  status  by  the  Assistant 
Secretary  for  Pubhc  and  Indian  Housing 
upon  a  recommendation  by  the  State/ 
Area  Office  when  a  PHA’s  assessment 
reflects  an  improvement  to  a  level 
sufficient  to  remove  the  PHA  from 
troubled  or  mod-troubled  status,  i.e.,  a 
total  weighted  management  assessment 
score  of  60%  or  more,  and  upon  the 
conduct  of  an  independent  confirmatory 
review  (team  members  from  other  State/ 
Area  Offices). 

§  901 .1 45  Improvement  Plan. 

(a)  After  receipt  of  the  State/ Area 
Office  notification  letter  in  accordance 
with  §  901.120(b)  or  receipt  of  a  final 
resolution  of  an  appeal  in  accordance 
with  §  901.125  or,  in  the  case  of  an 
RMC,  notification  of  its  indicator  grades 
from  a  PHA,  a  PHA  or  RMC  shall  correct 
any  deficiency  indicated  in  its 
management  assessment  within  90 
calendar  days. 

(b)  A  PHA  shall  notify  the  State/ Area 
Office  of  its  action  to  correct  a 
deficiency.  A  PHA  shall  also  forward  to 
the  State/ Area  Office  an  RMC’s  report  of 
its  action  to  correct  a  deficiency. 

(c)  If  the  State/ Area  Office  determines 
that  a  PHA  or  RMC  has  not  corrected  a 
deficiency  as  required  within  90 
calendar  days  after  receipt  of  its  final 
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notification  letter,  the  State/ Area  Office 
may  require  a  PHA,  or  a  RMC  through 
the  PHA,  to  prepare  and  submit  to  the 
State/ Area  Office  an  Improvement  Plan 
within  an  additional  30  calendar  days: 

(1)  The  State/ Area  Office  shall  require 
a  PHA  or  RMC  to  submit  an 
Improvement  Plan,  which  includes  the 
information  stated  in  (d)  of  this  section, 
for  each  indicator  that  a  PHA  or  RMC 
scored  a  grade  of  F. 

(2)  The  State/ Area  Office  may  require, 
on  a  risk  management  basis,  a  PHA  or 
RMC  to  submit  an  Improvement  Plan, 
which  includes  the  information  stated 
in  paragraph  (d)  of  this  section,  for  each 
indicator  diat  a  PHA  scored  a  grade  D 
or  E,  as  well  as  other  performance  and/ 
or  compliance  deficiencies  as  may  be 
identified  as  a  result  of  an  on-site 
review  of  the  PHA’s  operations. 

(d)  An  Improvement  Plan  shall: 

(1)  Identify  baseline  data,  which 
should  be  raw  data  but  may  be  the 
PHA’s  score  in  each  of  the  indicators 
identified  as  a  problem  in  a  PHA’s  or 
RMC’s  management  assessment,  or  other 
relevant  areas  identified  as  problematic: 

(2)  Describe  the  procedures  that  will 
be  followed  to  correct  each  deficiency; 
and 

(3)  Provide  a  timetable  for  the 
correction  of  each  deficiency. 

(e)  The  State/ Area  Office  will  approve 
or  deny  a  PHA’s  or  RMC’s  Improvement 
Plan,  and  notify  the  PHA  of  its  decision. 
A  PHA  must  notify  the  RMC  in  writing, 
immediately  upon  receipt  of  the  State/ 
Area  Office  notification,  of  the  State/ 
Area  Office  approval  or  denial  of  the 
RMC’s  Improvement  Plan. 

(f)  An  Improvement  Plan  that  is  not 
approved  will  be  retiuned  to  the  PHA 
with  recommendations  from  the  State/ 
Area  Office  for  revising  the 
Improvement  Plan  to  obtain  approval.  A 
revised  Improvement  Plan  shall  be 
resubmitted  by  the  PHA  or  RMC  within 
30  calendar  days  of  its  receipt  of  the 
State/ Area  Office  recommendations. 

(g)  If  a  PHA  or  RMC  fails  to  submit  an 
acceptable  Improvement  Plan,  or  to 
correct  deficiencies  within  the  time 
specified  in  an  Improvement  Plan  or 
such  extensions  as  may  be  granted  by 
HUD,  the  State/ Area  Office  will  notify 
the  PHA  of  its  or  the  RMC’s 
noncomphance.  The  PHA,  or  the  RMC 
through  the  PHA,  will  provide  HUD  its 
reasons  for  lack  of  progress  in 
submitting  or  carrying  out  the 
Improvement  Plan  within  30  calendar 
days  of  its  receipt  of  the  noncompliance 
notification.  HUD  will  advise  the  PHA 
as  to  the  acceptability  of  its  reasons  for 
lack  of  progress  and,  if  vmacceptable, 
will  notify  the  PHA  that  it  will  be 
subject  to  sanctions  provided  for  in  the 
ACC  and  HUD  regulations. 


§901.150  PHAs  troubled  with  respect  to 
the  program  under  section  14  (mod- 
troubled  PHAs). 

(a)  PHAs  that  achieve  a  total  weighted 
score  of  less  than  60%  on  indicator  #2, 
modernization,  may  be  designated  as 
mod-troubled. 

(b)  PHAs  designated  as  mod-troubled 
may  be  subject,  under  the 
Comprehensive  Grant  Program,  to  a 
reduction  of  formula  allocation  or  other 
sanctions  (24  CFR  §  968,  Subpart  C)  or 
rmder  the  Comprehensive  Improvement 
Assistance  Program  to  disapproval  of 
new  funding  or  other  sanctions  (24  CFR 
§968,  Subpart  B). 

§  901 .1 55  PHMAP  public  record. 

The  State/ Area  Office  will  maintain 
PHMAP  files,  including  certifications, 
the  records  of  exclusion  and 
modification  requests,  appeals,  and 
designations  of  status  based  on  physical 
condition  and  neighborhood 
environment,  as  open  records,  available 
for  public  inspection  for  three  years 
consistent  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  in 
accordance  with  any  procedures 
established  by  the  State/ Area  Office  to 
minimi^  disruption  of  normal  office 
operations. 

§  901 .200  Events  or  conditions  that 
constitute  substantial  default 

(a)  The  Department  may  determine 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default  if  a  PHA  is 
determined  to  be  in  violation  of  Federal 
statutes,  including  but  not  limited  to, 
the  1937  Act,  or  in  violation  of 
regulations  implementing  such  statutory 
requirements,  whether  or  not  such 
violations  would  constitute  a  substantial 
breach  or  default  rmder  provisions  of 
the  relevant  ACC. 

(b)  The  Department  may  determine 
that  a  PHA’s  failure  to  satisfy  the  terms 
of  a  Memonmdiun  of  Agreement  entered 
into  in  accordance  with  §  901.135  of  this 
part,  or  to  make  reasonable  progress  to 
meet  time  frames  included  in  a 
Memorandum  of  Agreement,  are  events 
or  conditions  that  constitute  a 
substwtial  default. 

(c)  The  Department  shall  determine 
that  a  PHA  that  has  been  designated  as 
troubled  and  does  not  show  significant 
improvement  (10  percentage  point 
increase)  in  its  PHM/P  score  within  one 
year  after  final  notification  of  its 
PHMAP  score  are  events  or  conditions 
that  constitute  a  substantial  default: 

(1)  A  PHA  shall  be  notified  of  such  a 
determination  in  accordance  with 

§  901.205(c). 

(2)  A  PHA  may  waive,  in  writing, 
receipt  of  explicit  notice  from  the 


Department  as  to  a  finding  of  substantial 
default,  and  voiimtarily  consent  to  a 
determination  of  substantial  default. 

The  PHA  must  concur  on  the  existence 
of  substantial  default  conditions  which 
can  be  remedied  by  technical  assistance, 
and  the  PHA  shall  provide  the 
Department  with  written  assurances  that 
all  deficiencies  will  be  addressed  by  the 
PHA.  The  Department  will  then 
immediately  proceed  with  interventions 
as  provided  in  §  901.210. 

(d)  The  Department  may  declare  a 
substantial  breach  or  default  imder  the 
ACC,  in  accordmce  with  its  terms  and 
conditions. 

(e)  The  Department  may  determine 
that  the  events  or  conditions 
constituting  a  substantial  default  are 
limited  to  a  portion  of  a  PHA’s  public 
housing  operations,  designated  either  by 
program,  by  operational  area,  or  by 
development(s). 

§  901 .205  Notice  and  response. 

(a)  If  information  from  an  annual 
assessment,  as  described  in  §  901.100,  a 
management  review  or  audit,  or  any 
other  credible  source  indicates  that 
there  may  exist  events  or  conditions 
constituting  a  substantial  breach  or 
default,  the  Department  shall  advise  a 
PHA  of  such  information.  The 
Dep>artment  is  authorized  to  protect  the 
confidentiality  of  the  source(s)  of  such 
information  in  appropriate  cases.  Before 
taking  further  action,  except  in  cases  of 
apparent  fi:aud  or  criminality,  and/or  in 
cases  where  emergency  conffitions  exist 
posing  an  imminent  threat  to  the  life, 
health,  or  safety  of  residents,  the 
Department  shall  afford  the  PHA  a 
timely  opportunity  to  initiate  corrective 
action,  including  the  remedies  and 
procedures  available  to  PHAs 
designated  as  “troubled  PHAs,”  or  to 
demonstrate  that  the  information  is 
incorrect. 

(b)  In  any  situation  determined  to  be 
an  emergency,  or  in  any  case  where  the 
events  or  conditions  precipitating  the 
intervention  are  determined  to  be  the 
result  of  criminal  or  fraudulent  activity, 
the  Assistant  Secretary  is  authorized  to 
intercede  to  protect  the  residents’  and 
the  Department’s  interests  by  causing 
the  proposed  interventions  to  be 
implemented  without  further  appeals  or 
delays. 

(c)  Upon  a  determination  or  finding 
that  events  have  occurred  or  that 
conditions  exist  that  constitute  a 
substantial  default,  the  Assistant 
Secretary  shall  provide  written 
notification  of  such  determination  or 
finding  to  the  affected  PHA.  Written 
notification  shall  be  transmitted  to  the 
Executive  Director,  the  Chairperson  of 
the  Board,  and  the  appointing 
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authority(s)  of  the  Board,  and  shall 
include,  but  need  not  necessarily  be 
limited  to: 

(1)  Identification  of  the  specific 
covenants,  conditions,  and/or 
agreements  imder  which  the  PHA  is 
determined  to  be  in  noncompUance; 

(2)  Identification  of  the  specific 
events,  occurrences,  or  conditions  that 
constitute  the  determined 
noncompUance; 

(3)  Qtation  of  the  commimications  ' 
and  opportimities  to  effect  remedies  ^ 
afforded  pursuant  to  paragraph  (a)  of 
this  section; 

(4)  Notification  to  the  PHA  of  a 
specific  time  period,  to  be  not  less  than 
10  calendar  days,  except  in  cases  of 
apparent  fi'aud  or  other  criminal 
behavior,  and/or  under  emergency 
conditions  as  described  in  paragraph  (a) 
of  this  section,  nor  more  than  30 
calendar  days,  diuing  which  the  PHA 
shall  be  required  to  demonstrate  that  the 
determination  or  finding  is  not 
substantively  accurate;  and 

(5)  Notification  to  the  PHA  that, 
absent  a  satisfactory  response  in 
accordance  with  paragraph  (d)  of  this 
section,  the  Department  will  take 
control  of  the  PHA,  using  any  or  all  of 
the  interventions  specified  in  §  901.210, 
and  determined  to  be  appropriate  to 
remedy  the  noncompliance,  citing 

§  901.210,  and  any  additional  authority 
for  such  action. 

(d)  Upon  receipt  of  the  notification 
described  in  paragraph  (c)  of  this 
section,  the  PHA  must  demonstrate, 
within  the  time  period  permitted  in  the 
notification,  factual  error  in  the 
Department’s  description  of  events, 
occurrences,  or  conditions,  or  show  that 
the  events,  occiurences,  or  conditions 
do  not  constitute  noncompUance  with 
the  statute,  regulation,  or  covenants  or 
conditions  to  which  the  PHA  is  cited  in 
the  noUfication. 

§901.210  Interventions. 

(a)  Interventions  under  this  part 
(including  an  assumption  of  operating 
responsibilities)  may  be  limited  to  one 
or  more  of  a  PHA’s  specific  operational 
areas  (e.g.,  maintenance,  modernization, 
occupemcy,  or  financial  management)  or 
to  a  single  development  or  a  group  of 
developments.  Under  this  limited 
intervention  procediure,  the  Department 
could  select,  or  participate  in  the 
selection  of,  an  AME  to  assume 
management  responsibiUty  for  a  specific 
development,  a  group  of  developments 
in  a  geographical  area,  or  a  specific 
operational  area,  while  permitting  the 
PHA  to  retain  responsibiUty  for  all 
programs,  operational  areas,  and 
developments  not  so  designated. 


(b)  Upon  determining  that  a 
substantial  default  exists  under  this 
part,  the  Department  may  initiate  any 
interventions  deemed  necessary  to 
maintain  decent,  safe,  and  sanitary 
dwellings  for  residents.  Such 
intervention  may  include: 

(1)  Providing  teclmical  assistance  for 
existing  PHA  management  staff; 

(2)  Selecting  or  participating  in  the 
selection  of  an  AME  to  provide 
technical  assistance  or  other  services  up 
to  and  including  contract  management 
of  all  or  any  part  of  the  public  housing 
developments  administered  by  a  PHA; 

(3)  Assiuning  possession  and 
operational  responsibiUty  for  all  or  any 
part  of  the  public  housing  administered 
by  a  PHA;  and 

(4)  The  provision'  of  intervention  emd 
assistance  necessary  to  remedy 
emergency  conditions. 

(c)  HUD  may  take  the  actions 
described  in  this  part  sequentially  or 
simultaneously  in  any  combination. 

§  901 .21 5  Contracting  and  funding. 

(a)  Upon  a  declaration  of  substantial 
default  or  breach,  and  subsequent 
assiunption  of  possession  and 
operational  responsibiUty,  the 
Department  may  enter  into  agreements, 
arrangements,  and/or  contracts  for  or  on 
behaU  of  a  PHA,  or  to  act  as  the  PHA, 
and  to  expend  or  authorize  expenditme 
of  PHA  funds,  irrespective  of  the  source 
of  such  funds,  to  remedy  the  events  or 
conditions  constituting  the  substantial 
default. 

(b)  In  entering  into  contracts  or  other 
agreements  for  or  on  behalf  of  a  PHA, 
the  Department  shall  comply  with 
requirements  for  competitive 
procurement  consistent  with  24  CFR 
85.36,  except  that,  upon  determination 
of  pubUc  exigency  or  emergency  that 
will  not  permit  a  delay,  the  Department 
can  enter  into  contracts  or  agreements 
on  a  noncompetitive  basis,  consistent 
with  the  standards  of  24  CFR 
85.36(d)(4). 

§  901 .220  Resident  participation  in 
competitive  proposals  to  manage  the 
housing  of  a  PHA. 

(a)  When  a  competitive  proposal  to 
manage  the  housing  of  a  PHA  in 
substantial  default  is  solicited  in  a 
Request  for  Proposals  (RFP)  pursuant  to 
section  6(j)(3)(A)(i)  of  the  37  Act,  the 
RFP,  in  addition  to  publishing  the 
selection  criteria,  will: 

(1)  Include  a  requirement  for  residents 
to  notify  the  Department  if  they  want  to 
be  involved  in  the  selection  process; 
and 

(2)  Include  a  requirement  for  the  PHA 
that  is  the  subject  of  the  RPT*  to  post  a 
notice  and  a  copy  of  the  RFP  in  a 


prominent  location  on  the  premises  of 
each  housing  development  that  would 
be  subject  to  the  management  chosen 
imder  the  RFP,  for  the  purposes  of 
notif^g  affected  residents  that: 

(i)  Invites  residents  to  participate  in 
the  selection  process;  imd 

(ii)  Provides  information,  to  be 
specified  in  the  RFP,  on  how  to  notify 
the  Department  of  their  interest. 

(b)  Residents  must  notify  the 
Department  by  the  RFP’s  application 
due  date  of  their  interest  in  participating 
in  the  selection  process.  In  order  to 
participate,  the  total  number  of 
residents  that  notify  the  Department 
must  equal  at  least  20  percent  of  the 
residents,  or  the  notification  of  interest 
must  be  firom  an  organization  or 
organizations  of  residents  whose 
membership  must  equal  at  least  20 
percent  of  Ae  PHA’s  residents. 

(c)  If  the  required  percentage  of 
residents  notify  the  Department,  a 
minimum  of  one  resident  may  be 
invited  to  serve  as  an  advisory  member 
on  the  evaluation  panel  that  will  review 
the  applications  in  accordance  with 
applicable  procurement  procedures. 
Resident  advisory  members  are  subject 
to  all  applicable  confidentiality  and 
disclosme  restrictions. 

§  901 .225  Resident  petitions  for  remedial 
action. 

'The  total  number  of  residents  that 
petition  the  Department  to  take  remedial 
action  pursuant  to  sections  6(j)(3)(A)(i) 
through  (iv)  of  the  1937  Act  must  equal 
at  least  20  percent  of  the  residents,  or 
the  petition  must  be  from  an 
organization  or  organizations  of 
residents  whose  membership  must 
equal  at  least  20  percent  of  the  PHA’s 
residents. 

§901.230  Receivership. 

(a)  Upon  a  determination  that  a 
substantial  default  has  occurred  and 
without  regard  to  the  availability  of 
alternate  remedies,  the  Department  may 
petition  the  court  for  the  appointment  of 
a  receiver  to  conduct  the  affairs  of  the 
PHA  in  a  manner  consistent  with 
statutory,  regulatory,  and  contractual 
obligations  of  the  PHA  and  in 
accordance  with  such  additional  terms 
and  conditions  that  the  court  may 
provide.  The  court  shall  have  authority 
to  grant  appropriate  temporary  or 
preliminary  relief  pending  final 
dimosition  of  any  petition  by  HUD. 

(b)  The  appointment  of  a  receiver 
pursuant  to  ^is  section  may  be 
terminated  upon  the  petition  to  the 
court  by  the  PHA,  the  receiver,  or  the 
Department,  and  upon  a  finding  by  the 
court  that  the  circumstances  or 
conditions  that  constituted  substantial 
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default  by  the  PHA  no  longer  exist  and 
that  the  operations  of  the  PHA  will  be 
conducted  in  accordance  with 
applicable  statutes  and  regulaticms,  and 
contractual  covenants  and  conditions  to 
which  the  PHA  and  its  public  housing 
programs  are  subject. 

§  901 .235  Technical  assistance. 

(a)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default. 

(b)  The  Department  may  provide 
technical  assistance  to  a  troubled  or 
non-troubled  PHA  if  the  assistance  will 
enable  the  PHA  to  achieve  satisfactory 
performance  on  any  PHMAP  indicator. 


The  Department  may  provide  such 
assistance  if  a  PHA  demonstrates  a 
commitment  to  undertake 
improvements  appropriate  with  the 
given  circumstances,  and  executes  an 
Improvement  Plan  in  accordance  with 
§901.145. 

(c)  The  Department  may  provide 
technical  assistance  to  a  PHA  if  without 
abatement  of  prevailing  or  chronic 
conditions,  the  PHA  can  be  projected  to 
be  designated  as  troubled  by  its  next 
PHMAP  assessment. 

(d)  The  Department  may  provide 
technical  assistance  to  a  PHA  that  is  in 
substantial  default  of  the  ACC. 


(e)  The  Department  may  provide 
technical  assistance  to  a  PHA  whose 
troubled  designation  has  been  removed 
and  where  such  assistance  is  necessary 
to  prevent  the  PHA  from  being 
designated  as  troubled  within  the  next 
two  years. 

Dated;  December  10, 1996. 

Kevin  Emaniwl  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

[FR  Doc.  96-32469  Filed  12-27-96;  8:45  am] 
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Part  IV 

Department  of 
T  ransportation 

Research  and  Special  Programs 
Administration 


49  CFR  Part  171  et  ai. 

Prohibition  of  Oxygen  Generators  as 
Cargo  in  Passenger-Aircraft;  Final  Rule 
and  Prohibition  of  Oxidizers  Aboard 
Aircraft;  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171  and  173 

[Docket  No.  HM-224;  Arndt  Nos.  171-146; 
and  173-254] 

RIN  2137-AC89 

Prohibition  of  Oxygen  Generators  as 
Cargo  in  Passenger-  Aircraft 

agency:  Research  and  Special  Programs 
Administration  (RSPA),X)OT. 

ACTION:  Final  rule. 

SUMMARY:  RSPA  is  prohibiting  the 
transportation  of  oxygen  generators  as 
cargo  on  board  passenger-carrying 
aircraft.  This  rule  appUes  to  both  foreign 
and  domestic  passenger-carrying  aircraft 
entering,  leaving  or  operating  in  the 
United  States,  and  to  any  person 
offering  an  oxygen  generator  for 
transportation  on  any  passenger¬ 
carrying  aircraft. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  December  31, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  E.  Vincent,  Director,  Office  of 
Policy  and  Program  Support,  (202)  366- 
4831,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street  SW., 
Washffigton  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  May  24, 1996,  RSPA  published  in 
the  Federal  Register  an  interim  final 
rule  temporarily  prohibiting,  imtil 
January  1, 1997,  die  transportation  of 
chemical  oxygen  generators  as  cargo  on 
passenger-carrying  aircraft.  61  FR 
26418.  This  prohibition  applies  to 
domestic  and  foreign  air  carriers 
operating  passenger-carrying  aircraft 
entering,  leaving  or  operating  in  the 
United  States,  and  to  any  person 
offering  a  chemical  oxygen  generator  for 
transportation  as  cargo  on  any  of  these 
aircr^. 

This  interim  final  rule  was  issued 
imder  the  authority  delegated  to  RSPA 
by  the  Secretary  of  Transportation,  in  49 
Ci'R  1.53(b),  to  issue  regulations 
implementing  the  Federal  hazardous 
material  transportation  law,  49  U.S.C. 
5101-5127.  Enforcement  of  the  Federal 
hazardous  material  transportation  law 
and  the  Hazardous  Materials 
Regulations  (HMR,  49  CFR  Parts  171- 
180)  issued  under  that  law  is  shared  by 
RSPA  and  four  modal  administrations 
within  the  Department  of 
Transportation:  Federal  Aviation 
Administration  (FAA),  Federal  Highway 


Administration,  Federal  Railroad  ^ 

Administration,  and  United  States  Coast 
Guard.  FAA  has  primary  enforcement 
authority  concerning  transportation  of 
hazardous  materials  by  air.  49  CFR 
1.47(k). 

RSPA  does  not  regulate,  and  the  HMR 
do  not  apply  to,  components  of  the 
aircraft  itself.  Accord^gly,  the  May  24, 
1996  interim  final  rule  does  not  apply 
to  chemical  oxygen  generators  that  are 
installed  in  the  cabins  of  many  aircraft 
to  provide  oxygen  in  emergencies  to 
passengers  and  crew  members.  The 
prohibition  in  the  May  24, 1996  interim 
final  rule  also  does  not  apply  to 
compressed  oxygen  in  cylinders. 

The  May  24, 1996  interim  final  rule 
included  the  following  definition  of  an 
oxygen  generator  to  which  the 
prohibition  applies:  “Oxygen  generator 
(chemical)  means  a  device  containing 
chemicals  that  upon  activation  release 
oxygen  as  a  product  of  chemical 
reaction.”  49  CFR  171.8  (61  FR  26419). 
Exceptions  to  the  prohibition  are 
provided  for  a  chemical  oxygen 
generator  that  meets  the  specific  safety 
requirements  of  49  CFR  175.10(a)(7),  for 
m^cal  use  of  passengers  in  the 
passenger  cabin,  and  for  small  oxygen 
generators  for  personal  use  that  are 
transported  as  checked  baggage  in. 
accordemce  with  49  CFR  175.10(a)(24). 

49  CFR  173.21(k)  (61  FR  26419).  As 
discussed  below,  in  a  separate 
rulemaking  proceeding  in  Docket  No. 
HM-224A,  l^PA  is  proposing 
elimination  of  the  exception  in  49  CFR 
175.10(a)(24)  for  small  personal  oxygen 
generators.  . 

n.  NTSB  Recommendations 

The  May  24, 1996  interim  final  riile 
responds  in  part  to  the  following  two 
recommendations  of  the  National 
Transportation  Safety  Board  (NTSB)  that 
RSPA: 

In  cooperation  with  the  Federal  Aviation 
Administration,  permanently  prohibit  the 
transportation  of  chemical  oxygen  generators 
as  cargo  on  board  any  passenger  or  cargo 
aircraft  when  the  generators  have  passed 
expiration  dates,  and  the  chemical  core  has 
not  been  depleted.  (A-96-29)  (Class  I,  Urgent 
Action) 

In  cooperation  with  the  Federal  Aviation 
Administration,  prohibit  the  transportation  of 
oxidizers  and  oxidizing  materials  (e.g.,  nitric 
acid)  in  cargo  compartments  that  do  not  have 
fire  or  smoke  detection  systems.  (A-96-30) 
(Class  I,  Urgent  Action) 

These  recommendations  were  issued  as 
part  of  NTSB’s  ongoing  investigation  of 
the  May  11, 1996  accident  involving  the 
loss  of  Valujet  Airlines  Flight  592. 
Preliminary  evidence  indicates  that 
chemical  oxygen  generators  were  being 
carried  in  a  cargo  compartment  on  board 


Flight  592  and  may  have  caused,  or 
contributed  to  the  severity  of,  the 
accident.  NTSB  and  FAA  are  continuing 
to  investigate  this  accident  and  issues 
concerning  whether  the  chemical 
oxygen  generators  in  the  cargo 
compartment  on  board  Flight  592  were 
offered  for  transportation,  and  were 
being  transported,  in  accordance  with 
the  applicable  requirements  of  the  HMR. 
Nonetheless,  RSPA  issued  the  May  24, 
1996  interim  final  rule  to  prevent  any 
similar  incidents  involving  chemical 
oxygen  generators  as  cargo  on 
passenger-carrying  aircraft  while  RSPA 
could  consider  whether  to  make  this 
prohibition  permanent.  In  the  separate 
rulemaking  in  Docket  No.  HM-224A, 
RSPA  addresses  the  remaining  parts  of 
the  NTSB  recommendations  by 
proposing  to  prohibit  oxidizers  from 
being  transported  aboard  all  passenger¬ 
carrying  aircraft  and  in  those 
inaccessible  cargo  compartments  on 
cargo  aircraft  that  lack  fire  or  smoke 
detection  and  suppression  systems  (i.e.. 
Class  D  compartments,  see  14  CFR 
25.857). 

m.  Comments  and  Other  Matters 
Considered 

RSPA  received  five  comments  on  the 
interim  final  rule.  As  discussed  below, 
RSPA  is  permanently  prohibiting  the 
transportation  of  oxygen  generators 
(chemical)  as  cargo  on  passenger¬ 
carrying  aircraft.  This  prohibition  is 
consistent  with  the  July  1996 
amendment  to  the  1995-96  Edition  of 
the  International  Civil  Aviation 
Organization’s  Technical  Instructions 
for  the  Safe  Transport  of  Dangerous 
Goods  by  Air.  (The  HMR  authorize  the 
transportation  of  hazardous  materials 
within  the  United  States  by  aircraft  in 
accordance  with  the  ICAO  Technical 
Instructions.  49  CFR  171.11.) 

Two  commenters  recommended  that 
the  prohibition  in  the  interim  final  rule 
be  made  permanent  and  extended  to 
cargo  aircraft.  According  to  the  Air  Line 
Pilots  Association  (ALP A),  similar  crash 
scenarios  “cm  produce  the  same 
amoimt  of  destruction”  for  both  cargo 
and  passenger-carrying  aircraft.  ALPA 
stated  that  oxygen  generators  pose  a 
significant  potential  hazard  to  all 
aircraft  and  that  the  “line  of 
demarcation”  is  not  the  niimber  of 
persons  on  board  an  aircraft  that  might 
be  lost,  but  whether  the  aircraft  could 
withstand  the  potential  hazard  and  be 
landed  safety  without  loss  of  life  or  the 
aircraft. 

A  consultant  who  previously  worked 
for  FAA  as  a  hazardous  material 
inspector  and  coordinator  expressed  his 
concern  that  chemical  oxygen 
generators  should  be  forbidden  for 
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transport  by  any  type  of  aircraft.  He 
stated  that  it  is  difficult,  if  not 
impossible,  for  an  air  carrier  to  insure 
that  these  items  are  in  safe  condition  for 
transportation.  He  believes  that  airlines 
could  normally  transport  replacement 
generators  by  groimd  and  keep  a  supply 
at  strategic  locations,  to  avoid  the  need 
to  carry  them  as  cargo  on  their  own 
airplanes,  but  he  infficated  that  a 
limited  exemption  might  be  appropriate 
to  allow  replacements  to  be  transported 
to  overseas  or  remote  areas.  A  private 
citizen  also  expressed  her  concern  about 
hazardous  materials  contained  in 
passengers’  baggage.  She  recommended 
a  prohibition  against  transportation  of 
any  material  having  the  remotest 
possibility  of  endangering  those  on 
board  an  aircraft. 

The  Air  Transport  Association  (ATA) 
supported  the  interim  final  rule  but 
recommended  that  RSPA  not  rule  out 
the  possibility  of  reauthorizing  the  air 
transportation  of  chemical  oxygen 
generators  at  a  futiure  date.  A'TA 
expreswd  its  imderstanding  that  the 
oxygen  generators  carried  aboard 
Valujet  Flight  592  “were  unnecessarily 
and  perhaps  improperly  offered  for 
transportation  by  aircraft.”  It  stated  that, 
“since  chemical  oxygen  generators  were 
first  installed  in  aircraft  in  lieu  of 
oxygen  bottles,  tens  of  thousands  have 
been  safely  transported  by  airlines  in 
compliance  with  regulations”  and  also 
“as  part  of  the  aircraft’s  installation.” 
ATA  urged  RSPA  and  FAA  to  address 
the  “two  possible  failure  modes”  for 
these  devices,  inadequate  safety  devices 
and  high  ambient  temperatures,  through 
regulations  that  would  require 
protective  devices  (such  as  a  locking  pin 
and  a  protective  cap)  and  research  into 
packaging  methodologies  that  would 
provide  thermal  protection.  ATA 
recommended  that  these  issues  receive 
further  analysis  “before  RSPA  totally 
forecloses  the  possibility  of  the  resupply 
of  chemical  oxygen  generators  for 
installation  in  air  carrier  fleets  via  the 
combination  air  carriers’  cargo  system.” 
ATA  also  indicated  that  €dr  carriers  had 
sought  for  many  years,  and  would 
welcome,  an  increase  in  enforcement 
directed  at  offerors  who  fail  to  properly 
disclose  shipments  of  hazardous 
materials. 

A  European  supplier  of  aircraft 
oxygen  equipment  stated  that  it  was 
necessary  to  allow  chemical  oxygen 
generators  to  be  transported  on 
passenger-carrying  aircraft  in  order  to 
repair  planes  on  which  the  oxygen 
equipment  had  malfunctioned.  This 
company  indicated  it  is  often  requested 
to  supply  replacement  equipment 
within  four  hours,  because  tm  aircraft  is 
not  permitted  to  take  off  before  the 


defective  equipment  is  replaced.  This 
conunenter  stated  that  this  happens 
“monthly  several  times  all  over  the 
world,”  and  asked  if  there  was  an 
exemption  for  an  “aircraft  on  ground” 
situation.  Otherwise,  it  stated,  a 
forwarding  agency  would  have  to  wait 
for  a  cargo-only  aircraft,  which  operate 
less  fi^quently. 

RSPA  recognizes  that  the  oxygen 
generators  involved  in  the  Valujet 
accident  appear  to  have  been  shipped  in 
violation  of  the  HMR,  and  RSPA 
continues  to  believe  that  these 
generators  may  be  safely  transported  in 
compliance  with  the  HMR,  including 
the  conditions  of  the  approvals  imder 
which  the  generators  are  offered  for 
transportation  by  their  original 
manufacturers.  However,  these  devices 
appear  to  be  imique  in  that,  if  handled 
improperly,  they  can  both  generate 
sufficient  heat  to  set  adjacent  materials 
on  fire  and  also  provide  oxygen  to 
intensify  a  fire.  The  potential  for  loss  of 
life  and  damage  to  property  justify  this 
prohibition  and  the  consequence  that 
any  generators  needed  as  replacement 
parts  must  be  transported  by  groimd  or 
by  careo-only  aircraft. 

At  the  present  time,  RSPA  is 
continuing  this  prohibition  as  limited  to 
passenger-carrying  aircraft.  RSPA 
believes  that  any  decision  to  prohibit 
chemical  oxygen  generators  ftom  cargo 
aircraft  should  only  follow  public  notice 
and  an  opportimity  for  further 
comment.  A  prohibition  against 
transporting  any  oxidizers  in  Class  D 
compartments  of  cargo  aircraft,  as 
proposed  under  docket  HM-224A, 
would  apply  to  chemical  oxygen 
generators.  In  that  proceeding,  among 
others,  RSPA  will  continue  to  evaluate 
the  hazards  posed  by  chemical  oxygen 
generators  to  determine  what  additional 
requirements,  if  any,  are  needed  to 
insure  their  safe  transportation. 

ALPA  also  recommended  removing 
the  exceptions  provided  in  49  CFR 
175.10(a)  (7)  and  (24).  The  first 
subparagraph  allows  the  transportation 
of  an  oxygen  generator  provided  by  the 
air  carrier  for  medical  use  of  a  passenger 
in  the  passenger  cabin.  The  exception 
solely  applies  to  the  transportation  of 
those  oxygen  generators  that  are  for  use 
by  on-board  passengers  and  does  not 
provide  for  the  transportation  of  • 
medical  oxygen  generators  for  the 
purposes  of  staging  or  positioning. 

ALPA  believes  that  the  availability  of 
gaseous  oxygen  makes  this  part  of  the 
exception  unnecessary.  RSPA  is  not 
eliminating  this  part  of  subparagraph 
175.10(a)(7)  at  this  time  because  there  is 
insufficient  information  on  the  potential 
effect  on  airline  passengers  with 
breathing  difficulties,  and  the  public 


interest  would  require  public  notice  and 
comment  before  making  this  type  of 
change  to  the  HMR.  RSPA  may  consider 
removing  oxygen  generators  from 
subparagraph  (a)(7)  in  a  future 
rulemaking. 

'The  exception  in  49  CFR  175.10(a)(24) 
allows  a  small  oxygen  generator 
intended  for  personal  use  to  be 
transported  as  a  passenger’s  checked 
baggage  imder  certain  circumstances, 
including  the  approval  of  the  air  carrier. 
ALPA  believes  that  passengers  are 
unaware  of  this  requirement,  and 
therefore  fail  to  notify  the  carrier, 
because  of  a  lack  of  public  awareness 
programs  and  procedures  for  informing 
passengers  that  they  must  contact  the 
carrier  before  checl^g  baggage 
containing  an  oxygen  generator.  ALPA 
also  stated  that  there  is  no  practical 
means  of  assuring  that  the  person 
owning  this  type  of  oxygen  generator 
has  been  educated  in  how  to  inspect 
and  maintain  the  generator  as  specified 
in  the  HMR,  and  ffiere  is  no  way  for  the 
air  carrier  to  examine  the  generator  to 
verify  compliance  with  the  conditions 
in  subsection  175.10(a)(24).  ALPA 
pointed  out  that  the  United  Kingdom’s 
Civil  Aviation  Authority  has  prohibited 
the  transportation  of  these  personal 
oxygen  generators  on  passenger-carrying 
aircraft. 

ALPA’s  arguments  in  favor  of 
eliminating  ffie  exception  in  subsection 
175.10(a)(24)  warrant  further 
consideration.  At  the  same  time,  RSPA 
believes  that  any  such  change  should 
follow  public  notice  and  comment. 
Accordingly,  RSPA  is  proposing  to 
eliminate  49  CFR  175.10(a)(24)  in  the 
proposed  rule  in  docket  No.  HM-224A. 
ALPA’s  recommendation  «md 
supporting  comments  will  be 
considered  in  that  proceeding. 

rv.  Effective  Date 

Because  of  the  potential  safety  risk 
posed  by  continued  transportation  of 
oxygen  generators  as  cargo  in  passenger¬ 
carrying  aircraft,  RSPA  has  determined 
that  go^  cause  exists  for  making  this 
rule  effective  less  than  30  days 
following  its  issuance. 

V.  Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  therefore  is  subject  to  review  by  the 
Office  of  Management  and  Budget.  'The 
rule  is  significant  according  to  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  'Transportation  (44  FR 
11034). 
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The  changes  adopted  in  this  rule 
should  not  resxilt  in  any  significant 
additional  costs  to  persons  subject  to  the 
HMR.  About  150,000  of  these  oxygen 
generators  are  installed  on  about  1,000 
U.S.  passenger-carrying  aircraft.  Because 
of  their  typical  efiective  life  of  about 
twelve  years,  it  is  not  necessary  to 
fiequently  transport  these  generators  as 
uninstalled  or  not-in-use  materials.  In 
addition,  alternative  transportation  is 
available  for  these  generators  because 
this  rule  does  not  prohibit  or  inhibit 
their  transportation  by  highway,  rail, 
water  or  cargo  aircraft.  Because  of  the 
minimal  economic  impact  of  this  rule, 
a  full  regulatory  evaluation  is  not 
warranted. 

Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  in  Executive  Order  12612 
(“Federalism”)  and  does  not  have 
sufficient  Federalism  impacts  to  warrant 
the  preparation  of  a  federalism 
assessment. 

Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
There  are  limited  adverse  economic  ' 
impacts  on  small  businesses  or  other 
organizations  because  this  rule  imposes 


a  limited  prohibition  on  certain  persons 
subject  to  the  HMR.  ^ 

Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

Regulation  Identifier  Number 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  dociunent  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 
49  CFR  Part  171 
Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

In  consideration  of  the  foregoing,  the 
interim  rule  amending  49  CFR  parts  171 
and  173  which  was  published  at  61  FR 
26418  on  May  24, 1996,  is  adopted  as 
a  final  rule  with  the  following  change: 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

1.  The  authority  citation  for  Part  173 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C  5101-5127, 44701;  49 
CFR  1.45, 1.53. 

2.  In  §  173.21,  paragraph  (k)  is  revised 
to  read  as  follows: 

§  173.21  Forbidden  materials  and 
packages. 

***** 

(k)  Notwithstanding  any  other 
provision  of  this  subchapter,  including 
§§  171.11  and  175.10(a)(2)  of  this 
subchapter,  an  oxygen  generator 
(chemical)  as  cargo  on  a  passenger¬ 
carrying  aircraft.  This  prohibition  does 
not  apply  to  an  oxygen  generator  for 
medical  or  personal  use  of  a  passenger 
that  meets  the  requirements  of 
§  175.10(a)(7)  or  §  175.10(a)(24)  of  this 
subchapter. 

Issued  in  Washington,  DC  on  December  23, 
1996,  under  authority  delegated  in  49  CFR 
part  1. 

Kelley  S.  Coyner, 

Acting  Administrator,  Research  and  Special 
Programs  Administration. 

[FR  Doc.  96-33036  Filed  12-27-96;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  171, 172, 173  and  175 

[Docket  No.  HM-224A;  Notice  No.  96-26] 

RIN  2137-AC92 

Prohibition  of  Oxidizers  Aboard 
Aircraft 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  RSPA  proposes  to  amend  the 
Hazardous  Material  Regulations  to 
prohibit  the  carriage  of  oxidizers, 
including  compressed  oxygen,  in 
passenger  carrying  aircraft  and  in  Class 
D  compartments  on  cargo  aircraft.  This 
proposal  specifically  analyzes  the 
prohibition  of  oxidizers  in  Class  D  cargo 
compartments.  RSPA  plans  to  issue  a 
supplemental  notice  of  proposed 
rulemaking  further  analyzing  the 
prohibition  on  the  carriage  of  oxidizers 
aboard  passenger  carrying  aircraft  in 
Class  B  and  C  cargo  compartments. 

RSPA  is  also  proposing  to  add  a 
shipping  description  to  the  Hazardous 
Materials  Table  for  chemical  oxygen 
generators  and  to  require  approval  of  a 
chemical  oxygen  generator  that  is 
transported  .with  its  means  of  initiation 
attached.  These  requirements  would 
apply  to  foreign  and  domestic  aircraft 
entering,  leaving,  or  operating  within 
the  United  States.  The  purpose  of  these 
proposals  is  to  enhance  air 
transportation  safety. 

DATES:  Comments  must  be  received  by 
February  28, 1997. 

ADDRESSES:  Address  comments  to  the 
Dockets  Unit,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  room 
8421,  400  Seventh  Street,  SW, 
Washington,  DC  20590-0001. 

Comments  should  identify  the  docket 
number  emd  be  submitted  in  five  copies. 
Persons  wishing  to  receive  confirmation 
of  receipt  of  their  comments  should 
include  a  self-addressed,  stamped 
postcard.  The  Dockets  Unit  is  located  in 
the  Department  of  Transportation 
headquarters  building  (Nassif  Building) 
at  the  above  address  on  the  eighth  floor. 
Public  dockets  may  be  reviewed  there 
between  the  hours  of  8:30  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Gale,  Office  of  Hazardous  Materials 
Standards,  (202)  366-8553,  Research 
and  Special  Programs  Administration, 


U.S.  Department  of  Transportation,  400 
Seventh  Street  SW,  Washington  DC 
20590-0001;  or  Gary  Davis,  Office  of 
Flight  Standards,  (202)  267-8166, 

Federal  Aviation  Administration,  U.S. 
Department  of  Transportation,  800 
Independence  Avenue,  SW,  Washington 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Transportation  Safety 
Board  (NTSB)  is  investigating  the  May 

II,  1996,  crash  of  a  passenger-carrying 
aircraft  which  resulted  in  110  fatalities. 
Preliminary  evidence  indicates  that 
chemical  oxygen  generators  were 
carried  as  cargo  on  board  the  aircraft 
and  may  have  caused  or  contributed  to 
the  severity  of  the  accident.  On  May  24, 
1996,  RSPA  published  an  interim  final 
rule  (IFR)  in  the  Federal  Register  (61  FR 
26418)  imder  Docket  HM-224  which 
temporarily  prohibits  the  offering  for 
transportation  and  transportation  of 
chemical  oxygen  generators  as  cargo 
aboard  in  passenger  carrying  aircraft. 
The  period  for  submitting  comments  ort 
the  interim  final  rule  in  Docket  HM-224 
closed  July  23, 1996.  After  completing 
evaluation  of  the  comments  received, 
and  the  risks  posed  by  oxygen 
generators,  RSPA  will  issue  a  final  rule 
imder  Docket  HM-224  to  make  the 
prohibition  permanent,  terminate  or 
modify  the  prohibition,  or  otherwise 
amend  provisions  of  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
Parts  171  through  180)  that  apply  to 
oxygen  generators.  The  proposal  in  this 
NPRM  for  amendments  to  49  CFR 
171.11  and  172.101  are  based  on  the 
existing  (temporary)  prohibition  against 
transporting  chemical  oxygen  generators 
as  cargo  aboard  passenger  carrying 
aircraft.  These  proposals  may  be 
modified  in  a  final  rule,  as  appropriate, 
to  consider  the  further  final  rule  to  be 
issued  imder  Docket  HM-224. 

On  May  31, 1996,  NTSB  issued  two 
recommendations  to  RSPA,  as  follows: 

In  cooperation  with  the  Federal 
Aviation  Administration,  permanently 
prohibit  the  transportation  of  chemical 
oxygen  generators  as  cargo  on  board  any 
passenger  or  cargo  aircraft  when  the 
generators  have  passed  their  expiration 
dates,  and  the  chemical  core  has  not 
been  depleted.  (Class  I,  Urgent  Action) 
(A-96-29) 

In  cooperation  with  the  Federal 
Aviation  Administration,  prohibit  the 
transportation  of  oxidizers  and 
oxidizing  materials  (e.g.,  nitric  acid)  in 
cargo  compartments  that  do  not  have 
fire  or  smoke  detection  systems.  (Class 
I,  Urgent  Action)  (A-96-30) 


The  actions  proposed  in  this  notice 
are  responsive,  in  part,  to  the  NTSB 
recommendations  and  are  based  on 
RSPA’s  preliminary  assessment  of  the 
hazards  posed  by  oxidizers.  In  its 
recommendations  to  RSPA,  the  NTSB 
dted  three  previous  incidents  in  which 
oxidizers  caused  fires  aboard  aircraft.  In 
each  of  these  incidents,  there  were 
apparent  or  known  serious  violations  of 
the  HMR.  RSPA  and  FAA  are  not  aware 
of  any  fire  aboard  an  aircraft  having 
been  caused  directly  by  tnmsport  of 
oxidizers  in  conformance  with  the 
HMR.  However,  RSPA  and  FAA  agree 
with  the  NTSB  that,  in  certain 
circumstances,  oxidizers  can  contribute 
to  the  severity  of  a  fire  and  may  pose  an 
unreasonable  risk  when  transported  in 
inaccessible  cargo  compartments  which 
are  not  required  to  be  equipped  with  fire 
or  smoke  detection  systems  or  fire 
suppression  (i.e.,  fire-extinguishing) 
systems. 

U.  Cargo  Compartments  Aboard 
Aircraft 

Various  design  features  incorporated 
into  a  cargo  compartment’s  design  are 
intended  to  control  or  extinguish  any 
fire  which  might  occur  in  that 
compartment.  Under  the  Federal 
Aviation  Regulations  (FAR),  cargo 
compartments  are  classified  into  five 
categories.  Classes  A,  B,  C,  D,  and  E  (see 
14  CFR  25.857).  In  brief,  a  Class  A 
compartment  is  one  which  is  easily 
accessible  in  flight  and  in  which  the 
presence  of  a  fire  would  be  easily 
discovered  by  a  crewmember.  A  Class  B 
compartment  is  one  in  which  any  part 
of  the  compartment  is  accessible  in 
flight  to  a  crewmember  with  a  hand 
held  fire  extinguisher  and  has  an 
approved  smoke  detector  or  fire  detector 
system.  A  Class  C  compartment  is  not 
accessible  but  has  an  approved  smoke 
detector  or  fire  detector  system,  an 
approved  built-in  fire-extinguishing 
system,  means  to  control  ventilation  so 
that  the  extinguishing  agent  can  control 
any  fire  that  may  start  within  the 
compartment,  and  means  to  exclude 
hazardous  quantities  of  smoke,  flames 
or  extinguishing  agent  from  any 
compartment  occupied  by  crew  or 
passengers. 

A  Class  D  compartment  is  not 
accessible  but  is  one  in  which  a  fire 
occurring  in  it  will  be  completely 
confined  without  endangering  the  safety 
of  the  airplane  or  the  occupants, 
ventilation  is  controlled  so  that  any  fire 
likely  to  occur  will  not  progress  beyond 
safe  limits,  compartment  volume  does 
not  exceed  1,000  cubic  feet,  and  there 
are  means  to  exclude  hazardous 
quantities  of  smoke,  flames  or  noxious 
gases  b'om  any  compartment  occupied 
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by  crew  or  passengers.  A  Class  D 
compartment  is  not  required  to  have  a 
fire  or  smoke  detection  system  or  a  fire 
suppression  system.  Its  design  is 
intended  to  confine  and  control  the 
severity  of  a  fire.  It  generally  is  not 
sealed  sufficiently  to  extinguish  a  fire, 
but  is  designed  to  limit  air  flow  enough 
to  prevent  a  significant  fire.  For  a 
compartment  of  500  cubic  feet  (cu.  ft.) 
or  less,  an  air  flow  of  1500  cu.  ft.  per 
hour  (three  air  exchanges  per  hour)  is 
acceptable. 

A  Class  E  compartment  is  one  used  on 
cargo-only  aircraft  which  has  an 
approved  smoke  or  fire  detection 
system,  means  to  shut  off  the  ventilating 
airflow  and  means  to  exclude  hazardous 
quantities  of  smoke,  flames  or  noxious 
gases  from  the  flight  crew  compartment. 

m.  Oxidizers  Under  the  HMR 

Under  the  HMR,  an  oxidizer  (Division 
5.1)  is  a  material  that  may,  generally  by 
yielding  oxygen,  cause  or  enhance  the 
combustion  of  other  materials  (see  49 
CFR  173.127).  Materials  in  Division  5.1 
are  subdivided  into  Packing  Groups  I,  n, 
or  in,  a  relative  ranking  corresponding 
to  high,  moderate  or  low  rislcs  posed  by 
the  material.  Packing  groups  are 
assignad  to  specifically  named  materials 
in  the  §  172.101  Hazardous  Materials 
Table  (Table).  For  generic  entries,  such 
as  "Oxidizing  solid,  n.o.s.”  (“n.o.s.” 
means  "not  otherwise  specified"), 
packing  groups  are  assigned  by  analogy 
with  existing  entries  in  the  Table  for 
liquids,  and  by  test  results  for  solids. 
Certain  gases  (Class  2),  most  notably 
oxygen,  are  also  oxidizers  imder  the 
HMR  and,  even  though  they  are  not 
classed  as  such,  they  are  required  to  be 
identified  with  the  OXIDIZER  or 
OXYGEN  label. 

TV.  Oxidizers  Aboard  Aircraft 

Liquid  oxidizers  in  Packing  Group  I 
are  very  reactive  and  have  the  ability  to 
initiate  and  substantially  intensify  fires. 
These  materials  are  forbidden  for 
transportation  by  passenger-carrying 
aircraft  and  are  permitted  only  in 
restricted  quantities  aboard  cargo-only 
aircraft.  Most  oxidizers  will  not  initiate 
fires  when  spilled  or  released,  but  will 
intensify  fires  from  other  sources.  Many 
of  these  materials  are  permitted  for 
transport  aboard  passenger-carrying  and 
cargo-only  aircraft.  When  transported  by 
airouft,  these  materials  are  subject  to 
per  package  quantity  limits  specified  in 
the  Table,  and  to  aircraft  quantity  limits 
specified  in  §  175.75. 

Oxidizers  currently  authorized  for 
transportation  by  aircraft  in  Class  D 
cargo  compartments  generally  will  not 
initiate  a  ffie.  The  potential  hazard 
posed  by  them  is  that,  if  a  fire  were  to 


occur  elsewhere  in  the  compartment,  in 
the  absence  of  a  fire  suppression  system, 
the  fire  may  bum  long  enough  to 
involve  the  oxidizer.  The  oxidizer 
would  then  provide  an  oxygen-enriched 
environment  which  could  intensify  the 
fire  and  override  the  limited  safety 
features  of  the  conmartment. 

In  the  absence  or  a  fire  caused  by 
another  soince,  oxidizers  currently 
authorized  for  air  transportation  and 
offered  in  conformance  with  the  HMR 
present  very  little  risk  to  aircraft,  crew 
or  passengers.  The  threat  of  a  serious 
risk  arises  fiom  the  mixing  of  oxidizers 
with  baggage  and  other  cargo  which  are 
potential  sources  of  fire.  Over  the  past 
twenty  years,  virtually  all  fires  aboard 
aircraft  in  passenger  baggage  or  cargo 
involved  forbidden  materids  or  serious 
violations  of  the  HMR. 

V.  Prohibition  of  Oxidizers  Aboard 
Aircraft  in  Class  D  Cargo 
Compartments 

Knowledge  of  the  May  11, 1996,  crash 
has  increased  awareness  of  the  hazards 
posed  by  hazardous  materials  in 
transportation,  and  increased  the 
vigilance  on  the  part  of  the  public, 
airlines,  commercial  shippers  and  the 
Federal  Government.  While  this  should 
result  in  fewer  instances  involving 
transportation  of  forbidden  materials 
aboard  aircraft,  fires  initiated  by 
forbidden  materials  in  passenger 
baggage  and  cargo  likely  will  not  be 
tot^ly  eliminated.  Further,  because 
Class  D  cargo  compartments  are  not 
required  to  be  equipped  with  smoke  or 
fire  detection  systems  or  fire¬ 
extinguishing  systems,  oxidizers  could 
become  involv^  in  and  substantially 
intensify  a  cargo  compartment  fire 
thereby  contributing  to  the  severity  of 
an  incident  and,  possibly,  the  loss  of  life 
and  property.  For  these  reasons,  RSPA 
and  FAA  agree  with  the  NTSB 
recommendation  to  prohibit  the 
transportation  of  oxidizers  in  cargo 
compartments  that  do  not  have  ffie  or 
smoke  detection  systems.  Therefore, 
RSPA  proposes  to  eimend  §  175.85  to 
prohibit  the  loading  or  transportation  in 
a  Class  D  cargo  compartment  of  a 
package  for  which  an  OXIDIZER  or 
OXYGEN  label  (see  §§  172.426  and 
172.405)  is  required  imder  Subpart  E  of 
Part  172.  These  restrictions  would  apply 
to  both  foreign  and  domestic  aircraft 
entering,  leaving  or  operating  in  the 
United  States. 

The  proposed  prohibition  against 
transportation  of  oxidizers  as  cargo  in 
Class  D  compartments  (and  the  possible 
expansion  of  this  proposed  proffibition 
to  Class  B  and  C  compartments,  as 
discussed  in  Part  VI,  below)  would  not 
affect  the  exception  in  49  QFR 


175.10(a)(7)  for  operator-supplied 
oxygen  for  a  passenger’s  use  during 
flight.  However,  in  this  NPRM,  RSPA  is 
proposing  an  editorial  change  to  this 
section  to  clarify  that  this  exception 
applies  only  to  oxygen  provided  for  use 
by  an  onboard  passenger  and  does  not 
allow  the  air  carrier  to  transport  medical 
oxygen  devices  as  cargo  in  order  to 
move  them  to  the  locations  where  they 
will  be  needed,  at  a  later  time,  for  use 
by  passengers. 

At  the  present  time,  a  passenger’s  own 
medical  oxygen  cylinder  may  be 
transported  as  cargo  on  passenger¬ 
carrying  aircraft  in  compliance  with  the 
HMR,  but  the  passenger’s  own  cylinder 
may  not  be  transported  in  the  passenger 
cabin.  49  CFR  175.85(a).  If  RSPA 
ultimately  prohibits  the  carriage  of  all 
oxidizers,  including  gaseous  oxygen,  in 
Class  B,  C,  and  D  compartments  on 
passenger-carrying  aircraft,  a  passenger 
would  not  be  able  to  ship  its  own 
medical  oxygen  on  the  same  airplane. 
The  passenger  would  have  to  arrange  for 
another  supply  of  ox>'gen  at  destination, 
rather  than  using  a  cylinder  that  the 
passenger  owns. 

FAA  supports  a  complete  removal  of 
oxidizers  from  passenger-carrying 
aircraft,  as  proposed,  but  also  believes 
that,  if  it  is  necessary  to  allow  a 
passenger  to  transport  its  own  oxygen 
cylinder  for  use  at  destination,  it  is  far 
safer  to  stow  the  cylinder  in  the 
passenger  cabin,  under  the  control  of 
and  accessible  to  the  airline  crew,  than 
in  an  inaccessible  cargo  compartment. 
FAA  does  not  believe  that  it  is  prudent 
to  allow  for  the  carriage  of  compressed 
oxygen  in  an  inaccessible  Class  D 
compartment.  It  believes  that,  if  an 
oxygen  cylinder  is  involved  in  a  fire,  the 
release  of  oxygen  will  intensify  the  fire. 
Because  the  Class  D  cargo  compartment 
does  not  contain  detection  or 
suppression  devices  and  because  it  is 
inaccessible  to  crew,  a  fire  that  might 
otherwise  be  survivable  has  an 
increased  risk  of  becoming  fatal.  'Thus, 
FAA  believes  that  it  would  be  safer  to 
carry  personal  medical  oxygen  cylinders 
in  the  cabin  because  the  crew  could 
quickly  remove  the  cylinders  from  any 
fire  area  in  the  cabin.  This  is  in  contrast 
to  the  complete  inability  of  the  crew  to 
remove  compressed  oxygen  from  an 
inaccessible  Class  D  cargo  compartment. 

RSPA  expressly  invites  comments  on 
this  and  any  other  alternatives  (to 
completely  prohibiting  passenger- 
owned  oxygen  cylinders)  that  would 
accommodate  passengers  with  breathing 
difficulties  that  need  their  own  supply 
of  oxygen  at  destination.  These 
comments  should  indicate  whether,  and 
how  many,  passengers  actually  ship 
their  own  medical  oxygen  cylinders  on 
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the  same  airplane  in  order  to  have  a 
supply  of  oxygen  at  their  destination. 

RSPA  also  invites  air  carriers  to 
submit  comments  on  the  effect  of  the 
prohibition  on  current  practices  of  using 
passenger-carrying  aircraft  to  “stage”  or 
position  the  oxygen  cylinders  that 
airlines  provide  to  passengers  with 
breathing  difficulties  for  use  during 
flight  under  49  CFR  175.10(a)(7).  The 
proposed  prohibition  would  have  the 
effect  of  requiring  air  carriers  to  ship 
their  own  cylinders  by  ground 
transportation  or  by  cargo-only  aircraft, 
rather  than  using  their  own  passenger- 
carrying  aircraft  to  move  these  devices 
to  locations  for  passenger  use. 

FAA  is  working  on  a  related  action  to 
require  that  Class  D  compartments  be  . 
clearly  marked  so  that  cargo-handling 
personnel  will  be  able  to  recognize 
them. 

RSPA  and  FAA  have  tentatively 
determined  that  the  costs  of  the 
requirements  of  this  proposal  would  be 
$25  million  over  ten  years  ($17  million, 
present  value).  RSPA  and  FAA  have 
also  tentatively  determined  that  the 
benefits  of  this  proposal  will  outweigh 
the  costs  if  it  saves  nine  or  more  lives 
over  the  next  ten  years. 

VI.  Prohibition  of  Oxidizers  As  Cargo 
on  All  Passenger  Carrying  Aircraft 

RSPA  is  proposing  to  extend  the 
prohibition  on  oxidizers  to  Class  B  and 
C  aircraft  cargo  compartments, 
effectively  prohibiting  the  carriage  of 
oxidizers  on  passenger  carrying  aircraft. 
RSPA  plans  on  issuing  an  SNPRM 
further  developing  and  analyzing  this 
part  of  our  proposed  rule  in  the  very 
near  futiue.  Although  the  proposal  has 
not  been  fully  developed,  it  is  being 
proposed  in  this  document  for  two 
reasons:  (1)  we  would  like  to  take 
advantage  of  the  intervening  time  to 
seek  public  comment  that  can  be  used 
in  development  of  the  SNPRM;  to  the 
extent  that  commenters  can  very  quickly 
provide  us  with  their  comments  and 
supporting  data,  we  will  consider  them 
in  developing  the  SNPRM;  and  (2)  we 
believe  that,  in  preparing  comments  on 
the  prohibition  in  “D”  compartments, 
commenters  should  consider  the 
possibility  that  any  final  rule  could 
include  a  prohibition  on  all  passenger 
carrying  aircraft. 

Vn.  Oxygen  Generators:  Shipping 
Description  and  Small  Personal  Oxygen 
Generators 

A.  Shipping  Description 

Currently,  imder  the  HMR,  the  most 
appropriate  shipping  description  for  an 
oxygen  generator  (chemical)  containing 
so^um  chlorate  as  the  primary 


constituent  is  “Oxidizing  solid,  n.o.s., 

5.1,  UN1479,  n.”  RSPA  does  not  believe 
that  this  name  adequately  describes  an 
oxygen  generator.  In  particular,  the 
name  does  not  communicate  to  em  air 
carrier  the  fact  that  the  material  is  not 
authorized  on  passenger  carrying 
aircraft.  Therefore,  consistent  with 
changes  recently  adopted  into  the 
International  Civil  Aviation 
Organizations  Technical  Instructions  for 
the  Transport  of  Dangerous  Goods  By 
Air,  RSPA  proposes  to  add  the  following 
description  to  the  Hazardous  Materials 
Table  (Table)  “Oxygen  generator, 
chemical,  5.1  UN3353,  II.”  RSPA  also  is 
proposing  to  revise  §§  171.11, 171.12, 
and  171.12a  to  require  the  use  of  the 
new  name  in  international 
transportation. 

The  second  sentence  of  proposed  / 
§  171.11(d)(14)  and  the  word 
“Forbidden”  in  Colmnn  9A  of  the 
proposed  Table  entry  for  “Oxygen 
generator,  chemitel”  are  based  on  the 
existing  (temporary)  prohibition  against 
transporting  chemical  oxygen  generators 
aboard  passenger-carrying  aircraft. 

These  proposals  may  be  modified  in  a 
final  rule,  as  appropriate,  to  consider 
the  fiirther  final  rule  to  be  published 
imder  Docket  HM-224.  The  UN 
identification  number  assigned  to  the 
proposed  shipping  name  “Oxygen 
generator,  chemical”  in  the  Table  may 
be  revised  if  the  UN  Committee  of 
Experts  on  the  Transport  Of  Dangerous 
Goods  adopts  a  different  identification 
number  in  its  Recommendations  on  the 
Transport  of  Dangerous  Goods. 

In  addition,  RSPA  believes  that  the 
hazards  posed  by  an  oxygen  generator, 
chemical  that  is  shipped  with  its  means 
of  initiation  attached  require  special 
approval.  Therefore,  consistent  with  the 
prohibitions  and  conditions  specified  in 
§  173.21,  RSPA  is  proposing  a  separate 
requirement  that  oxygen  generator, 
chemical  that  is  shipped  with  its  means 
of  initiation  attached  must:  (1)  be 
classed  and  approved  by  the  Associate 
Administrator  for  Hazardous  Materials 
Safety;  {2)  incorporate  at  least  two  safety 
features  that  wiU  prevent  unintentional 
activation  of  the  generator;  and  (3)  when 
transported  by  air,  be  contained  in  a 
packaging  prepared  and  originally 
offered  for  transportation  by  the 
approval  holder.  RSPA  is  also  proposing 
to  require  that  each  shipper  of  an 
approved  oxygen  generator  have  a  copy 
of  the  approval  and  that  the  approval 
number  be  marked  on  the  outside  of  the 
package. 

B.  SmalJ  Personal  Oxygen  Genenerators 

In  the  interim  final  rule  RSPA 
published  under  Docket  HM-224,  RSPA 
prohibited  the  transportation  of  oxygen 


generators  by  passenger  carrying 
aircraft.  An  exception  was  provided  for 
personal  oxygen  generators  that  meet 
the  conditions  of  §  175.10(a)(24). 

Section  175.10(a)(24)  requires  that  the 
person  carrying  the  oxygen  generator 
receive  the  approval  of  the  operator  of 
the  aircraft  and  that  the  personal  oxygen 
generators  conform  to  the  following:  (1) 
a  six  foot  drop  test  without  loss  of 
contents  or  activation;  (2)  be  equipped 
with  at  least  two  positive  means  of 
preventing  imintentional  activation;  (3) 
be  well  insulated,  and  when  actuated 
the  temperature  on  any  external  surface 
does  not  exceed  212  degrees  Fahrenheit; 
(4)  be  in  the  manufacturer’s  original 
packaging  which  must  include  a  sealed 
outer  wrapping  or  clearevidence  that 
the  generator  has  not  been  tampered 
with;  and  (5)  be  marked  to  indicate 
conformance  with  §  175.10(a)(24). 

In  its  comments  to  the  interim  final 
rule,  the  Air  Line  Pilots  Association 
(ALP A)  requested  that  the  exception  for 
small  personal  oxygen  generators  in 
§  175.10(a)(24)  be  removed.  Though 
§  175.10(a)(24)  requires  passengers  to 
notify  operators  when  there  are  oxygen 
generators  in  their  baggage,  ALPA  stated 
that  an  aircraft  operator  has  no  way  of 
knowing  that  these  small  chemical 
oxygen  generators  are  being  carried  in  a 
passenger’s  checked  baggage  because 
there  are  no  public  awareness  programs 
or  procedures  for  notifying  passengers 
that  passengers  are  to  contact  operators 
before  they  offer  bags  containing 
generators  as  checked  baggage.  ALPA 
also  stated  that  there  is  no  realistic  way 
to  know  when  or  that  the  person  who 
purchased  or  who  intends  to  carry 
oxygen  generators  has  been  educated  in 
the  proper  way  to  inspect  and  maintain 
them  as  specified  in  the  HMR.  ALPA 
went  on  to  say  that  there  is  no  way  for 
an  operator  to  examine  the  imits  to 
verify  that  a  passenger  is  in  compliance 
with  these  requirements.  ALPA  also 
pointed  out  that  the  Qvil  Aviation 
Authority  of  the  United  Kingdom  has 
bemned  personal  oxygen  generators  on 
passenger-carrying  aircraft. 

RSPA  believes  mat  adequate  public 
notice  and  comment  should  be  provided 
before  the  exception  in  §  175.10(a)(24)  is 
removed.  Therefore,  RSPA  is  proposing, 
in  this  NPRM,  to  remove  the  exception 
provided  in  §  175.10(a)(24)  for  small 
personal  oxygen  generators. 

VUl.  Request  for  Additional  Comments 

RSPA  requests  any  available 
information  concerning  the  costs  and 
benefits  of  this  proposed  action.  RSPA 
is  requesting  information  concerning  the 
hazards  posi^  by  oxidizers  in  aircraft 
cargo  compartments  that  have  fire 
detection  or  suppression  systems.  Please 
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provide  detailed  cost  information  to 
RSPA  as  to  the  manner  by  which  you 
would  incur  costs  as  the  result  of  the 
proposed  ban  of  oxidizers  including  all 
germane  monetary  and  qualitative  cost 
information.  RSPA  also  solicits 
comments  horn  those  foreign  operators 
who  would  incur  costs  as  the  result  of 
this  proposal.  Although  oiu:  evaluation 
has  not  been  able  to  determine  any 
apparent  cost  impact  on  cargo  aircraft 
carriers,  RSPA  recognizes  there  could, 
nonetheless,  be  a  potential  cost  impact. 
As  the  result  of  this  concern,  RSPA 
solicits  information  horn  cargo  aircraft 
operators  who  find  they  would  incur 
costs  fit>m  implementation  of  the 
proposed  rule.  Potentially  impacted 
shippers  are  asked  to  provide  detailed 
information  on  the  manner  by  which 
th^  would  incur  costs. 

there  may  also  be  adverse  impacts  on 
airlines  if  they  routinely  use  passenger¬ 
carrying  aircr^  to  transport,  as  cargo, 
oxygen  cylinders  which  are  normally 
inst^ed  on  aircraft  and  must  be 
periodically  retested  or  refilled.  RSPA 
has  not  assessed  the  costs  associated 
with  prohibiting  the  shipment  of  oxygen 
cylinders  on  passenger  carrying  aircraft. 
Therefore,  RSPA  requests  any  available 
information  concerning  the  costs  and 
benefits  of  banning  oxygen  cylinders,  as 
ciugo,  aboard  passenger  carrying 
aircraft.  Please  provide  detailed 
information  as  to  the  manner  by  which 
you  would  incur  costs.  In  particular, 
RSPA  is  requesting  information  on  the 
number  of  cylinders  of  oxygen  which 
are  transported  each  day  on  passenger 
carrying  aircraft.  What  is  the  typical  size 
of  these  containers?  What  other  means 
of  transportation  are  available?  What  are 
the  cost  differences  to  the  airlines  for 
using  these  other  means  of 
transportation? 

By  limiting  the  prohibition  on 
oxidizers  to  packages  required  to  be 
labeled  OXIDIZE31  and  OXYGEN,  the 
prohibition  would  not  apply  to 
oxidizers  classed  as  consumer 
commodities,  ORM-D,  imder  the 
provisions  of  §  173.152,  or  as  consumer 
commodities.  Class  9,  as  permitted 
imder  §  171.11.  RSPA  requests 
comments  regarding  whether  it  would 
be  appropriate  to  extend  this 
prohibition  to  consumer  commodities 
which  are  oxidizers  or  whether  quantity 
limits  should  be  imposed  on  these 
materials  in  §  175.75. 

IX.  Future  Rulemaking 

RSPA.  in  coordination  with  FAA,  has 
initiated  a  study  to  assess  the  risks 
associated  with  the  transportation  of 
hazardous  materials  in  aircraft  cargo 
compartments.  As  an  initial  step,  RSPA 
held  a  meeting  in  Cambridge, 


Massachusetts  on  October  22, 1996,  for 
purposes  of  identifying  accident 
sceneuios.  probabilities  of  occurrence, 
and  expected  consequences.  In 
attendance  were  representatives  fiem 
the  NTSB,  FAA,  Air  Transport 
Association,  dkemical  Manufactiuers 
Association.  Air  Line  Pilots  Association, 
International  Air  Line  Passenger 
Association  and  several  aircraft 
manufacturers.  Based  on  the  outcome  of 
this  study,  RSPA  may  initiate  a 
rulemaking  to  ban  additional  hazardous 
materials.  RSPA  requests  comments 
regarding  whether  it  would  be 
appropriate  to  extend  this  prohibition  to 
other  materials  which  may  pose  hazards 
similar  to  oxidizers,  such  as  organic 
peroxides.  Comments  are  requested  as 
to  the  costs  and  benefits  of  these 
possible  actions. 

X.  Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  is  considered  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  was  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is 
considered  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  preliminary  regulatory 
evaluation  is  available  for  review  in  the 
public  docket. 

Executive  Order  12612 

This  proposed  rule  has  been  analyzed 
in  accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  (“Federalism”).  The  Federal 
hazardous  materials  transportation  law 
(49  U.S.C.  5101-5127)  contains  an 
express  preemption  provision  that 
preempts  State,  local,  and  Indian  tribe 
requirements  on  certain  covered 
subiects.  Covered  subjects  are: 

(i)  the  designation,  description,  and 
classification  of  hazardous  material; 

(ii)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
heizardous  material; 

(iii)  the  preparation,  execution,  and 
use  of  shipping  documents  pertaining  to 
hazardous  material  and  requirements 
respecting  the  number,  content,  and 
placement  of  such  documents; 

(iv)  the  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  material;  or 

(v)  the  design,  manufacturing, 
fabrication,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
package  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  material. 


Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federalism 
assessment  is  not  warranted.  Title  49 
U.S.C.  5125(b)(2)  provides  that  DOT 
must  determine  and  publish  in  the 
Federal  Register  the  effective  date  of 
Federal  preemption.  That  effective  date 
may  not  be  earlier  than  the  90th  day 
following  the  date  of  issuance  of  the 
final  rule  and  not  later  than  two  years 
after  the  date  of  issuance.  This  proposed 
rule  would  require  oxidizers  to  be 
transported  in  certain  types  of  cargo 
compartments  aboard  aircraft.  RSPA 
solicits  comments  on  whether  the 
proposed  rule  would  have  any  effect  on 
State,  local  or  Indian  tribe  requirements 
and,  if  so,  the  most  appropriate  effective 
date  of  Federal  preemption. 

Regulatory  Flexibility  Act 
I  certify  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  This  proposed  rule  applies  to 
air  carriers,  most  of  whom  are  not  small 
entities. 

Paperwork  Reduction  Act 

This  proposed  rule  does  not  propose 
any  new  information  collection 
requirements. 

Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda. 

List  of  Subjects 
49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Hazeirdous  materials  transportation. 
Hazardous  waste.  Labeling,  Marking, 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  175 

Air  carriers.  Hazardous  materials 
transportation.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements. 
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In  consideration  of  the  foregoing,  49 
CFR  Parts  171, 172, 173  and  175  would 
be  amended  as  follows: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS,  AND  DEFINITIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  OTl 
1.53. 

2.  In  §  171.11,  paragraph  (d)(14)  is 
added  to  read  as  follows: 

§  171.11  Use  of  ICAO  Technical 
Instructions. 

*  *  *  *  * 

(d)  *  *  * 

(14)  An  oxygen  generator  (chemical) 
must  be  classed,  approved,  and 
described  in  accordance  with  the 
requirements  of  this  subchapter.  Except 
as  provided  in  §  175.10(a)(7)  of  this 


subchapter,  oxygen  generators 
(chemical)  may  not  be  transported  on 
passenger  carrying  aircraft  (see  §  173.21 
of  this  subchapter). 

3,  In  §  171.12,  paragraph  (b)(17)  is 
added  to  read  as  follows: 

§171.12  Import  and  export  shipments. 
***** 

(b)  *  *  * 

(17)  An  oxygen  generator  (chemical) 
must  be  class^,  approved,  and 
described  in  accordance  with  the 
requirements  of  this  subchapter. 
***** 

4.  In  §  171.12a,  paragraph  (b)(16)  is 
added  to  read  as  follows; 

§  171 .1 2a  Canadian  shipments  and 
packagings. 

*  *  *  *  * 

(b)  *  *  * 


(16)  An  oxygen  generator  (chemical) 
must  be  classed,  approved,  and 
described  in  accordance  with  the 
requirements  of  this  subchapter. 

PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

5.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

6.  In  the  §  172.101  Hazardous 
Materials  Table,  the  following  entry  is 
added  in  appropriate  alphabetical  order: 

§  172.101  Purpose  and  use  of  hazardous 
materials  table. 

***** 
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7.  In  172.102,  in  paragraph  (c)(l]. 
Special  Provision  57  is  added  to  read  as 
follows: 

§  1 72.1 02  Special  provisions. 
*****  * 

(c)  *  *  * 

(D*  *  *. 

57  An  oxygen  generator,  chemical  that  is 
shipped  with  its  means  of  initiation  attached 
must:  (1)  be  classed  and  approved  by  the 
Associate  Administrator  for  Hazardous 
Materials  Safety;  (2)  incorporate  at  least  two 
safety  features  that  will  prevent 
unintentional  activation  of  the  generator,  and 
(3)  when  transported  by  cargo-only  aircraft, 
be  contained  in  a  packaging  prepared  and 
originally  offered  for  transportation  by  the 
approval  holder.  Each  offerer  of  an  approved 
oxygen  generator  must  have  a  copy  of  the 
approval,  and  the  approval  number  must  be 
marked  on  the  outside  of  the  package. 
***** 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

8.  The  authority  citation  for  Pem  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127, 44701;  49 
CFR  1.45, 1.53. 

§i73.21  [Amended] 

9.  In  §  173.21,  in  paragraph  (k),  the 
words  “or  §  175.10(a)(24)”  are  removed. 

PART  175— CARRIAGE  BY  AIRCRAFT 

10.  The  authority  citation  for  Part  175 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

§175.10  [Amended] 

11.  In  §  175.10,  in  paragraph  (a)(7), 
the  wording  “a  passenger’’  is  revised  to 
read  “an  onboard  passenger’’  and 
paragraph  (a)(24)  is  removed  and 
reserved. 


12.  In  §  175.85,  paragraph  (d)  is  added 
to  read  as  follows: 

§  175.85  Cargo  location. 
***** 

(d)  No  person  may  load  or  transport 
in  a  Class  D  cargo  compartment,  as 
defined  in  14  CFR  25.857(c),  a  package 
containing  a  hazardous  materisd  for 
which  an  OXIDIZER  or  OXYGEN  label 
is  required  under  Subpart  E  of  Part  172 
of  this  subchapter  (see  §  172.426  or 
§  172.405  of  this  subchapter, 
respectively). 

***** 

Issued  in  Washington,  DC  on  December  20, 
1996,  under  the  authority  delegated  in  49 
CFR  part  106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  96-33035  Filed  12-27-96;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  228 

Ocean  Dumping;  Amendment  of  Site 
Designation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  amends  the  site 
designation  for  the  San  Francisco  Deep 
Ocean  Disposal  Site  (SF-DODS),  an 
existing  deep  ocean  dredged  material 
disposd  site  located  off  San  Francisco, 
California,  by  establishing  a  new 
temporary  disposal  volume  limit  of  4.8 
million  cubic  yards  per  year,  and  by 
extending  the  time  period  during  which 
the  dispo^  site  would  be  managed 
under  the  temporary  disposal  volume 
limit  by  two  years  (through  December 
31, 1998).  This  amendment  is  necessary 
in  order  to  allow  the  SF-DODS  to 
remain  an  option  for  disposal  of 
dredged  material  from  authorized 
projects,  while  dociimentation 
add^ssing  comprehensive  long  term 
dredged  material  management  for  the 
region  is  being  completed.  The 
amendment  is  intended  to  provide  the 
region  with  continued  access  to  an 
environmentally  appropriate  dredged 
material  dispos^  ^temative.  It  is 
emphasized  that  this  action  does  not 
constitute  or  imply  EPA  Region  9’s  or 
the  Corps  San  Francisco  District’s 
approv^  of  actual  ocean  disposal  of 
digged  materials.  Before  a  permit 
allowing  such  ocean  dispos^  may  be 
issued,  alternatives  to  ocean  disposal 
must  be  considered  and  a  need  for  the 
disposal  established  imder  the  Marine, 
Protection,  Research,  and  Sanctuaries 
Act  (MPRSA).  EPA  Region  9  or  the 
Corps  San  Francisco  District  will  deny 
permits  when  either  agency  determines 
that  feasible  environmentally  preferable 
alternatives  are  available,  including 
beneficial  use. 

Under  today’s  final  rule,  the  SF- 
DODS  will  remain  designated  as  an 
available  alternative  for  the  disposal  of 
suitable  dredged  material  removed  from 
the  San  Francisco  Bay  region  and  other 
nearby  harbors  or  dredging  sites  for  two 
years  (through  December  31, 1998). 
However,  EPA  is  not  setting  a 
permanent  annual  disposal  volmne 
limit  at  this  time,  as  originally 
envisioned  in  the  August  11, 1994  site 
designation  Final  Rule.  Instead,  EPA  is 
extending  the  existing  interim 
management  of  the  site  at  a  new  and 
reduo^  temporary  disposal  volume 
limit  of  4.8  million  cubic  yards  per  year. 


A  decision  on  a  permanent  disposal 
volume  limit  will  be  made  by  the  end 
of  this  extension  period,  based  on  the 
comprehensive  dmdged  material 
management  planning  process  or  based 
on  a  separate  altematives-based  EPA 
evaluation  of  the  need  for  ocean 
disposal.  All  other  aspects  of  the  August 
11, 1994  SF-DODS  designation  Final 
Rule,  including  the  provisions  of  the 
Site  Management  and  Monitoring  Plan 
(SMMP)  will  remain  in  full  effect. 
EFFECTIVE  date:  This  final  regiilation 
becomes  effective  on  December  30, 

1996. 

ADDRESSES:  Send  questions  or 
conunents  to:  Mr.  Allan  Ota,  Ocean 
Disposal  Coordinator,  U.S. 
Environmental  Protection  Agency, 

(EPA)  (WTR-2),  75  Hawthorne  Street, 

San  Francisco,  California  94105, 
telephone  (415)  744-1980. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Allan  Ota,  Ocean  Disposal  Coordinator, 
U.S.  Environmental  Protection  Agency, 
Region  9  (WTR-2),  75  Hawthorne  Street, 
San  Francisco,  California  94105, 
telephone  (415)  744-1980. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  the  proposed  rule  (61  FR 
54112),  the  primary  supporting 
documents  for  this  designation 
amendment  are  the  Final  Environmental 
Impact  Statement  (EIS)  for  Designation 
of  a  Deep  Water  Ocean  Dredged 
Material  Disposal  Site  off  San 
Francisco,  California  (August  1993),  the 
Long-Term  Management  Strategy 
(LTMS)  for  the  Placement  of  Dredged 
Material  in  the  San  Francisco  Bay 
Region,  Draft  Policy  Environmental 
Impact  Statement/Programmatic  Impact 
Report  (April,  1996),  and  the  SF-DODS 
designation  Final  Rule  [40  CFR 
228.12(b)(70),  59  FR  41243  (August  11, 
1994),  subsequently  republished  as  40 
CFR  228.15(1)(3),  59  FR  61128 
(November  29, 1994),  all  of  which  are 
available  for  public  inspection  at  the 
following  locations: 

1.  EPA  Region  9.  Library,  75 
Hawthorne  Street,  13th  Floor,  San 
Francisco,  Califo^a. 

2.  ABAG/MTC  Library,  101  8th  Street, 
Oakland,  California. 

3.  Alameda  County  Library,  3121 
Diablo  Avenue,  Hayward.Califomia. 

4.  Bancroft  Library,  University  of 
CaUfomia,  Berkeley,  California. 

5.  Berkeley  Public  Library,  2090 
Kittredge  Street,  Berkeley ,Califomia. 

6.  Daly  City  Public  Library,  40 
Wembley  Drive,  Daly  City,C^fomia. 

7.  Environmental  Information  Center, 
San  Jose  State  University, 125  South  7th 
Street,  San  Jose,  California. 

8.  Half  Moon  Bay  Library,  620  Correas 
Street,  Half  Moon  Bay, California. 


9.  Marin  Coimty  Library,  Qvic  Center, 
3501  Civic  Center  Drive,San  Rafael, 
California. 

10.  North  Bay  Cooperative  Library, 

725  'Third  Street,  Santa  Rosa, California. 

11.  Oakland  Public  Library,  125  14th 
Street,  Oakland,  California. 

12.  Richmond  Public  Library,  325 
Civic  Center  Plaza, 

Richmond,Califomia. 

13.  San  Francisco  Public  Library, 

Civic  Center,  Larkin  &  McAllister,  San 
Francisco,  California. 

14.  San  Francisco  State  University 
Library,  1630  Holloway  Avenue,San 
Francisco,  California. 

15.  San  Mateo  Coimty  Library,  25 
Tower  Road,  San  Mateo,Califomia. 

16.  Santa  Clara  Coimty  Free  Library, 
1095  N.  Seventh  Street,  San  Jose, 
California. 

17.  Santa  Cruz  Public  Library,  224 
Church  Street,  Santa  Cruz,Califomia. 

18.,Sausalito  Public  Library,  420  Litho 
Street,  Sausalito,Califomia. 

19.  Stanford  University  Library, 
Stanford,  California. 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  persons  or  entities  seeing 
permits  to  dump  material  into  ocean 
waters  at  the  SF-DODS,  under  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act,  33  U.S.C.  1401  et  seq.. 
The  rule  would  primarily  be  of 
relevance  to  parties  in  the  San  Francisco 
area  seeking  permits  fi-om  the  U.S.  Army 
Corps  of  Engineers  for  the  ocean 
dumping  of  dredged  material  at  the  SF- 
DODS  as  well  as  the  U.S.  Army  Corps 
of  Engineers  itself.  Potentially  regulated 
categories  and  entities  seeking  to  use  the 
SF-DODS  include: 


Category 


Industry 


Examples  of  potentially 
regulated  entitles 

Ports  seeking  dredged 
material  ocean  dump¬ 
ing  perrrats  for  SF- 
DODS  use. 

Marinas  seeking 
dredged  material 
ocean  dumping  per¬ 
mits  for  SF-DODS 
use. 

Shipyards  seeking 
dredged  material 
ocean  dumping  per¬ 
mits  for  SF-DODS 
use. 

Berth  owners  seeking 
dredged  material 
ocean  cKimping  per¬ 
mits  for  SF-DODS 
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Category 

Examples  of  potentially 
reflated  entities 

State/local/  tribal 

Local  governments 

governments. 

owning  ports  or 
berths  seeking 
dredged  material 
ocean  dumping  per¬ 
mits  for  SF-DODS 
use. 

Federal . ! 

US  Army  Corps  of  Engi¬ 
neers  for  its  projects 
proposing  to  use  the 
SF-DODS. 

Government . 

Federal  agencies  seek¬ 
ing  dredged  material 
ocean  dumping  per¬ 
mits  for  SF-DODS 
use. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  die  action.  This  table  lists 
types  of  entities  that  EPA  is  now  aware 
could  potentially  be  regulated  by  this 
action.  Other  types  of  entities  not  listed 
in  this  table  could  also  be  regulated.  To 
determine  whether  your  organization  is 
potentially  regulated  by  this  action,  you 
should  carefidly  consider  whether  your 
organization  is  subject  to  the 
reqtiirement  to  obtain  an  ocean 
dumping  permit  in  accordance  with  the 
Purpose  and  Scope  provisions  of 
Section  220.1  of  Title  40  of  the  Code  of 
Federal  Regulations,  and  you  wish  to 
use  the  SF-DODS.  If  you  have  questions 
regarding  the  applicability  of  tlds  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  FOR  FURTHER 
INFORMATION,  CONTACT  section. 

B.  Background 

Section  102(c)  of  the  MPRSA  of  1972, 
as  amended,  33  U.S.C.  Sections  1401  et 
seq.,  gives  the  Administrator  of  EPA 
au^ority  to  designate  sites  where  ocean 
dumping  may  be  permitted.  By 
publication  of  a  Final  Rule  in  the 
Federal  Register  on  August  11. 1994  (59 
FR  41243),  EPA  Region  9  designated 
SF-DODS  as  an  ocean  dredged  material 
disposal  site  under  the  MPRSA,  and 
readers  are  referred  to  that  rulemaking 
for  further  information  on  the  site.  In 
that  Final  Rule,  EPA  designated  SF- 
DODS  for  continued  use  for  a  period  of 
30  years,  with  an  interim  capacity  of  six 
million  cubic  yards  of  dredged  material 
per  calendar  year  until  December  31. 
1996.  It  was  asstuned  that  by  that  date, 
a  comprehensive  evaluation  of  long 
term  dredged  material  management 
'  needs  for  the  overall  San  Francisco  Bay 
region  would  have  been  conducted, 
which  would  have  evaluated  the 
potential  for  alternatives  to  ocean 
disposal,  and  which  could  therefore 
serve  as  a  basis  for  establishing  a 


permanent  disposal  volume  limit  for 
SF-DODS. 

Since  the  August  11, 1994  site 
designation  Final  Rule,  significant  efiort 
has  in  fact  gone  toward  development  of 
a  comprehensive  dredged  material 
management  approach  for  the  region.  In 
particular,  the  multi-agency  draft  Policy 
Environmental  Impact  Statement/ 
Programmatic  Environmental  Impact 
Report  entitled  Long-Term  Management 
Strategy  (LTMS)  for  the  Placement  of 
Dredged  Material  in  the  San  Francisco 
Bay  Region  (LTMS  draft  EIS/R)  was 
published  on  April  17, 1996.  The  LTMS 
draft  EIS/R  evaluates  the  overall 
dredged  material  management  needs 
and  ^sposal  or  reuse  potential  for  the 
San  Francisco  Bay  area  over  the  next  50 
years,  including  not  only  ocean 
disposal,  but  also  in-Bay  disposal 
(placement  at  designated  sites  within 
the  San  Francisco  estuary  that  are 
managed  under  Section  404  of  the  Clean 
Water  Act),  and  upland  or  wetland 
disposal  or  reuse.  The  policy 
alternatives  evaluated  in  the  LTMS  draft 
EIS/R  include  varying  levels  of  dredged 
materia]  disposal  or  reuse  in  each  of 
these  three  placement  environments. 

The  potential  environmental  and 
socioeconomic  effects  of  each  policy 
alternative  are  evaluated  in  the  LTMS 
draft  EIS/R.  Selection  of  one  of  the 
alternative  policy  approaches  set  forth 
in  the  LTMS  draft  EIS/R  could  therefore 
serve  as  an  appropriate  basis  for 
designating  a  permanent  disposal 
volume  limit  for  SF-DODS,  as  originally 
envisioned. 

However,  the  LTMS  Final  EIS/R 
process  is  not  yet  complete.  Public 
comments  on  the  LTMS  draft  EIS/R 
were  accepted  through  July  19, 1996, 
and  over  60  substantive  comment  letters 
were  received,  many  of  which  suggested 
that  significant  changes  should  be  made 
before  finalizing  the  EIS/R.  Several 
comment  letters  expressed  the  view  that 
the  programmatic  document  was 
inadequate  and  that  a  revised  draft  EIS/ 
R  should  be  prepared.  Other  comment 
letters  recommended  that  a  detailed 
Management  Plan,  outlining  the  specific 
actions  that  state  and  federal  agencies 
would  take  to  implement  any  of  the 
alternatives  in  the  draft  EIS/R,  should  be 
prepared  prior  to  finalizing  the 
programmatic  EIS/R.  It  thus  is  apparent 
that  an  LTMS  final  EIS/R  and  Record  of 
Decision  will  not  be  available  in  time  to 
serve  as  the  basis  for  establishing  a 
permanent  disposal  volume  limit  for  the 
SF-DODS  before  the  December  31, 1996 
expiration  of  the  interim  period 
specified  in  the  August  11, 1994  site 
designation  Final  Rule. 

Because  of  this  situation,  and  in  order 
to  provide  for  a  maximum  of  public 


comment  opportunities  about  the 
overall  policy  approach  that  should  be 
selected  for  long-term  dredged  material 
management(including  the  role  of  ocean 
disposal),  EPA  published  a  Proposed 
Rule  (61  FR  54112)  on  October  17, 1996 
to  extend  the  period  during  which  the 
SF-DODS  would  he  managed  tmder  a 
temporary  disposal  volume  limit.  In  that 
proposed  rule,  options  were  presented 
to  solicit  public  comment  both  on  the 
appropriate  length  for  a  new  temporary 
extension,  and  for  an  appropriate 
temporary  disposal  volume  limit. 

A  range  of  approaches  to  determining 
an  appropriate  temporary  disposal 
voliune  limit  for  SF-DODS  was 
presented  by  EPA  in  the  proposed  rule. 
These  included:  (1)  Revising  the 
disposal  volume  limit  based  on  an 
up^ted  estimate  of  overall  dredging 
and  potential  ocean  disposal  needs  for 
the  San  Francisco  area;  (2)  revising  the 
disposal  voliune  limit  bsised  on  one  of 
the  alternatives  presented  in  the  LTMS 
draft  EIS/R;  (3)  revising  the  disposal 
volume  limit  to  accommodate  only 
those  specific  projects  currently 
approved  for  ocean  disposal  (plus  an 
additional  volume  to  accommodate  a 
limited  number  of  new  projects  in  the 
near  term);  and  (4)  leaving  imchanged 
the  existing  disposal  volume  limit  of  six 
million  cubic  yards  per  year.  As 
discussed  in  the  preamble  to  the 
proposal,  based  on  the  site  designation 
EIS,  original  August  1994  site 
designation  rulemaking,  and  subsequent 
site  monitoring  results,  no  significant 
adverse  environmental  impacts  are 
expected  in  association  with  the  original 
interim  disposal  volume  limit  of  six 
million  cubic  yards  per  year.  All  of  the 
proposed  rule’s  options  for  a  continued 
temporary  disposal  volume  limit 
reflected  either  a  decrease,  or  no  change, 
in  potential  disposal  activity  at  the  SF- 
DODS. 

Five  options  also  were  presented  in 
the  proposed  rule  regarding  extension  of 
the  date  for  management  of  the  site 
imder  the  temporary  capacity  limit. 
These  options  included  extension 
periods  of  six  months,  one  year,  18 
months,  two  years,  and  an  indefinite 
period  tied  to  completion  of  the  LTMS 
final  EIS/R.  EPA  specifically  solicited 
public  conunents  on  this  range  of 
options  for  an  extended  temporary  site 
management  period,  as  well  as 
comments  addressing  other  interim  site 
management  periods  or  alternatives  that 
involve  no  extension  at  all. 

C  Description  of  Final  Rule 

After  considering  the  comments 
received  on  the  proposed  rule  and  the 
current  status  of  the  LTMS  EIS/R, 
today’s  final  rule  reduces  the  temporary 
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volume  capacity  from  6  million  cubic 
yards  per  year  to  4.8  million  cubic  yards 
per  yeeir  and  extends  site  availability 
imder  that  capacity  for  two  years 
(through  December  31, 1998).  This  is 
doiTe  in  the  final  rule  by  amending  40 
C3Tt  228.15(1)3)  to  reflect  the  new 
temporary  volume  limit  and  date. 

Emending  site  use  at  this  time  under 
a  temporary  disposal  volume  limit  will 
allow  the  LTMS  EIS/R  process  to 
continue,  without  precluding  final 
selection  of  any  of  the  LTMS  EIS/R’s 
overall  dredged  material  management 
alternatives.  Other  than  establishing  an 
interim  disposal  volume  limit  and 
setting  a  new  timeframe  for  designating 
a  permanent  disposal  volume  limit,  the 
provisicms  of  the  August  11, 1994  site 
designation  Final  Rule  would  be 
unchanged  by  today’s  amendments. 
Responses  to  the  comments  received  on 
the  proposal  and  its  options  are 
presented  in  Section  D  below. 

D.  Response  to  Comments  on  the 
Proposed  Rule 

A  total  of  eleven  letters  and  one 
telephone  call  commenting  on  the 
proposed  rule  were  received.  These 
included  letters  from  two  federal  and 
two  state  agencies,  two  Bay  area  ports, 
one  port  association,  two  dredging/port 
industry  associations,  three 
environmented  groups  (signing  one 
letter),  and  a  natural  resoiirces  law  firm 
representing  area  fishermen’s 
organizations.  In  addition,  a  “no 
comment’’  phone  call  was  received  from 
one  federal  agency.  Finally,  one  letter 
incorporated  by  reference  the 
commentor’s  earlier  conunents  on  the 
original  (1994)  site  designation  action, 
and  on  the  L’TMS  draft  Policy  EIS/ 
Pro^rmnmatic  EIR. 

Qting  information  similar  to  that 
provided  in  the  proposed  rule,  all  nine 
of  the  agency,  port,  and  industry 
comment  letters  supported  Volume 
Option  4:  Retain  existing  six  million 
cubic  yard  per  year  interim  disposal 
voliune  limit  for  the  SF-DODS.  All  but 
one  of  these  commenters  also  suppKirted 
either  Extension  Option  1:  Two-year 
extension  to  interim  site  memagement, 
or  the  potentially  longer  time  period 
under  Extension  Option  5:  Unspecified 
period  of  interim  Site  memagement  (one 
agency  comment  letter  did  not  specify  a 
preferred.time-frame).  In  contrast,  the 
other  commenters  supported 
substantially  lower  disposal  voliune 
limits  (a  veuiation  of  Volume  Option  3: 
Interim  disposal  volume  limit  l»sed  on 
specific  projects  currently  approved  for 
ocean  disposal,  that  would  allow  no 
more  them  four  milUon  cubic  yards  of 
disposal  per  year),  and  a  shorter 
extension  period  (Extension  Option  4: 


Six-month  extension  to  interim  site 
management).  EPA’s  response  to  these 
comments  is  presented  in  the  following 
paragraphs. 

Establish  a  Permanent  Annual  Disposal 
Volume  Limit  Now 

Three  of  the  comment  letters 
recommended  that  EPA  issue  a  final 
(permanent)  annual  ocean  disposal 
volume  limit  now,  rather  than  extend 
interim  site  management  any  longer. 
These  commenters  noted  their 
agreement  vsdth  the  statement  in  the 
proposed  rule  that  sufficient 
information  now  exists  for  EPA  to 
establish  a  permanent  limitation,  based 
on  publication  of  the  L’TMS  draft  Policy 
ElS/Programmatic  EIR,  public 
comments  received  pursuant  to  that 
draft  EIS/EIR,  and  site  monitoring 
conducted  to  date.  One  commenter 
supported  a  permanent  disposal  volume 
hmit  of  one-  to  two-milhon  cubic  yards 
per  year  based  on  the  LTMS  draft  EIS/ 
EIR  alternatives;  other  commenters  did 
not  specify  a  preference  for  the  size  of 
a  permanent  disposal  volume  limit. 

Response.  EPA  agrees  that  sufficient 
technical  information  exists  on  which  to 
appropriately  base  a  final  (permanent) 
annued  disposal  volume  limit  for  the  SF- 
DODS.  However,  as  discussed  in  the 
preamble  to  the  proposed  rule,  EPA 
prefers  to  extend  the  existing,  interim 
management  of  the  disposal  site  while 
the  consideration  of  permanent  region¬ 
wide  dredged  material  disposal 
alternatives  continues  via  the  LTMS 
process.  It  is  unfortunate  that  the  LTMS 
PoUcy  ElS/Programmatic  EIR  was  not 
finalized  as  originally  envisioned  before 
the  end  of  the  initial  interim  site 
management  period.  However,  the 
purposes  behind  providing  an  interim 
site  management  period  in  the  first 
place — ^i.e.,  to  better  consider  long-term 
management  options  and  to  maximize 
public  input  opportimities — ^remain 
relevant  today.  In  the  event  that  the 
LTMS  EIS/EIR  process  is  still  not 
completed  by  the  end  of  the  new 
extended  interim  site  management 
period,  EPA  expects  to  resolve  the  issue 
of  a  final  (permwent)  disposal  volume 
limit  based  on  an  independent 
evaluation  of  the  information  available 
at  that  time. 

Interim  Disposal  Volume  Limit  of  Six 
Million  Cubic  Yards  Per  Year  is 
Excessive 

Commenters  criticized  a  disposal 
volume  limit  of  six  milhon  cubic  yards 
per  year  and  argued  that  a  maximum  of 
four  milUon  cubic  yards  per  year  should 
be  set.  They  raised  several  specific 
arguments,  including:  (1)  The  original 
designated  volume  limit  of  six  million 


cubic  yards  per  year  was  excessive  and 
flawed;  (2)  the  L'TMS  draft  Policy  EIS/ 
Programmatic  EIR  uses  a  revised  (lower) 
estimate  of  4.8  milUon  cubic  yards  of 
sediment  per  year  that  on  average  may 
be  suitable  for  ocean  disposal,  but  even 
this  estimate  was  conservative;  (3)  EPA 
has  provided  no  evidence  that  there  is 
any  need  for  ocean  disposal  in  excess  of 
four  million  cubic  yards  per  year  (there 
is  no  demonstrated  need  to  provide 
allowance  for  projects  in  addition  to 
those  anticipated  at  this  time;  (4)  it  is 
inappropriate  to  define  ocean  disposal 
needs  based  on  the  lack  of  currently 
available  alternatives;  and  (5)  reducing 
the  disposal  limit  at  this  time  would  not 
prejudice  the  ongoing  L'TMS  process, 
whereas  not  reducing  it  in  light  of  the 
LTMS’s  own  new  dredging  estimates 
would  prejudice  the  process.  Each  of 
these  comments  is  addressed  in  the 
following  paragraphs. 

(1)  The  original  (six  milUon  cubic 
yard  per  year)  disposal  limit  was 
excessive  and  flawed  at  the  time  of  the 
original  site  designation  in  1994.  In 
ad^tion,  the  modeling  at  that  time, 
which  indicated  that  six  milUon  cubic 
yards  per  year  could  be  disposed 
without  adverse  environmental  impact, 
is  irrelevant,  since  the  legal  standard 
requires  EPA  to  minimize  ocean 
di^osal. 

Response.  EPA’s  original  site 
designation  EIS  and  rulemaking  were 
based  on  the  most  up-to-date 
information  that  was  appropriate  to  use 
at  the  time.  The  primary  document 
supporting  the  original  site  designation 
for  flie  SF-DODS  was  the  Environmental 
Impact  Statement  (EIS)  for  Designation 
of  a  Deep  Water  Ocean  Dredged  Material 
Disposal  Site  ofl  San  Francisco, 
CaUfomia.  The  draft  EIS  was  published 
by  EPA  in  December,  1992,  and  the  final 
EIS  was  published  in  August,  1993.  A 
proposed  rule  for  site  designation  was 
subsequently  published  in  the  Federal 
Register  on  March  18, 1994, 6md  the  site 
designation  final  rule  was  published  on 
August  11, 1994.  'The  site  designation 
becsune  effective  on  September  12, 1994. 

During  the  two  years  between 
publication  of  the  draft  EIS  and  the  final 
designation  of  the  ocean  disposal  site, 
new  estimates  of  long-term  hedging 
were  being  developed  under  the  LTMS 
process.  They  were  not,  however, 
finalized  for  use  in  the  final  site 
desigation  process.  A  series  of  base 
closure  decisions  during  this  general 
timeframe  necessitated  re-evaluation  of 
long-term  dredging  needs.  A  final  report 
was  prepared,  based  on  dredging  project 
information  as  current  as  1993,  but  was 
not  published  until  1995.  This  final 
report.  Analysis  of  San  Francisco 
Regional  Dredging  Quantity  Estimate, 
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Dredging  Project  Profiles,  and 
Placement  Profiles,  containing  the  new 
dredging  estimates  was  publi^ed  on 
September  28, 1995  land  incorporated 
as  Appendix  E  in  the  LTMS  draft  Policy 
ElS/Programmatic  EIR,  dated  April, 

1996).  Hence  new,  finahzed  estimates  of 
long-term  dredging  needs  were  not 
completed,  nor  was  there  consensus  on 
their  use,  at  the  time  of  the  original  site 
designation.  EPA  therefore  evaluated  (in 
part  via  computer  modeling)  the 
potential  effects  of  six  million  cubic 
yards  of  disposal  in  one  year  as  a 
reasonable  worst-case  scenario.  Since 
this  evaluation  showed  that  significant 
adverse  effects  would  not  be  expected  at 
that  level  of  disposal,  lower  disposal 
levels  similarly  would  not  be  expected 
to  cause  significant  effects.  EPA  believes 
that  the  modeling  studies  conducted 'for 
the  original  site  designation  therefore 
remain  relevant  to  today’s  action  to 
extend  interim  site  use  at  4.8  million 
cubic  yards  per  year. 

EPA  has  always  recognized  the  need 
for  caution  in  using  any  estimates  of 
long-term,  average  dredging  needs  as  the 
basis  for  site  management  decisions. 
Notwithstanding  any  overall  disposal 
limit  that  may  set,  project-by-project 
review  must  still  occur  and  the  need  for 
ocean  disposal  must  be  determined  in 
each  case.  EPA  and  the  USAGE  will  not 
approve  any  disposal  that  would  be 
expected  to  cause  significant  adverse 
environmental  effects  individually  or 
cumulatively.  In  this  regard,  too,  the 
modeling  studies  showing  that  there 
should  be  no  significant  adverse 
environmental  impacts  fi'om  six  million 
cubic  yards  per  year  of  disposal  at  SF- 
DODS  remain  relevant.  Today’s  new 
lower  estimates  could  conceivably  be 
superseded  at  some  future  date  by 
higher  estimates,  if  circumstances 
change  substantially.  If  this  were  to 
occur,  it  would  be  appropriate  to 
evaluate  whether  a  higher  level  of  ocean 
disposal  could  occur  without  causing 
significant  adverse  environmental 
effects.  (The  existing  modeling  results 
wotild  not  be  adequate  to  establish 
whether  disposal  levels  higher  than  six 
million  cubic  yards  per  year  might  be 
environmentally  acceptable.)  However, 
even  if  a  higher  disposal  “need”  were  to 
exist  in  the  future,  higher  levels  of 
disposal  would  not  be  allowed  if  they 
would  result  in  the  Ocean  Dumping 
Criteria  being  violated. 

(2)  The  new  long-term  estimate  of 
dredged  material  potentially  suitable  for 
ocean  disposal  which  was  used  in  the 
LTMS  dr^  Policy  ElS/Programatic  EIR ' 
is  4.8  million  cubic  yards  per  year.  Even 
that  figure  is  conservative,  bet^use  there 
is  no  evidence  that  more  than  four 
million  cubic  yards  needs  ocean 


disposal.  'Therefore  an  interim  disposal 
limitation  of  no  more  than  four  milhon 
cubic  yards  per  year  should  be 
established  for  the  SF-DODS. 

Response.  EPA  believes  that  the  best 
and  most  appropriate  current  estimate 
of  the  long-term,  average  volume  of 
dredged  material  that  may  be  suitable 
for  ocean  disposal  is  4.8  million  cubic 
yards  per  year,  as  documented  in  the 
L’TMS  draft  Pohcy  ElS/Programmatic 
EIR.  This  volxune  represents  a  “high- 
end”  estimate,  taJfdng  into  account 
projects  and  trends  reasonably 
foreseeable  at  this  time,  and  tlms 
reflects  a  reasonable  worst-case 
scenario.  However,  it  is  also  an 
estimated  average,  and  may  not  be 
sufficient  in  years  of  especially  high 
dredging  if  alternative  disposal  sites  are 
not  available.  For  example,  there  are 
ciurently  two  large  dredging  projects 
authorized  to  use  the  SF-DODS  and,  if 
these  are  conducted  simultaneously, 
foi#  million  cubic  yards  could  in  fact  be 
disposed  at  the  site  in  one  year  (1997). 
There  is  thus  immediate  “evidence” 
that  at  least  four  million  cubic  yards 
may  occasionally  need  ocean  (hsposal. 
However,  a  disposal  hmit  set  at  four 
million  cubic  yards  per  year  might  not 
allow  any  other  projects  to  use  the  SF- 
DODS  in  1997,  which  could  result  in 
more  disposal  at  existing  sites  within 
San  Francisco  Bay  than  would 
otherwise  be  necessary.  In  contrast,  a 
disposal  limit  of  4.8  million  cubic  yards 
per  year  as  represented  by  Volume 
Option  1  in  the  Proposed  Rule  (or  the 
greater  limits  vmder  Volume  Options  3 
and  4)  would  continue  to  allow 
consideration  of  ocean  disposal  as  a 
potentially  practicable  alternative  for 
new  proposed  projects. 

(3)  Four  million  cubic  yards  per  year 
would  allow  currently  authorized 
projects  to  proceed:  there  is  no  evidence 
of  any  need  to  provide  for  other  than 
currently  authorized  projects  at  this 
time. 

Response.  As  discussed  in  the 
response  to  the  immediately  preceding 
comment,  a  four  million  cubic  yard  per 
year  disposal  volume  limit  at  the  SF- 
DODS  could  in  some  circumstances 
(possibly  as  early  as  1997)  limit  the 
range  of  practicable  alternatives  for  new 
proposed  projects.  'This  in  turn  could 
result  in  more  disposal  at  existing  sites 
within  San  Francisco  Bay  than  would 
otherwise  be  necessary.  Of  course, 
opportunities  for  beneficial  reuse  and 
upland  disposal  are  also  evaluated  on  a 
project-by-project  basis.  However,  as 
documented  in  the  L'TMS  draft  Policy 
ElS/Programmatic  EIR,  beneficial  reuse 
and  upland  disposal  opportimities  are 
generally  very  limited  at  the  present 
time.  The  L'TMS  draft  EIS/EIR  therefore 


discussed  the  likelihood  that  the 
majority  of  dredged  material  generated 
in  ^e  near  term  would  have  to  be 
managed  at  aquatic  disposal  sites  (i.e.,  at 
the  SF-DODS  in  combination  with 
existing  San  Francisco  Bay  disposal 
sites),  imtil  additional  beneficial  reuse 
or  upland  disposal  sites  become 
available.  It  is  EPA’s  determination  that, 
in  general  and  to  the  extent  practicable, 
disposal  of  suitable  dredged  material  at 
the  SF-DODS  is  environmentally 
preferable  to.  disposal  at  existing  sites 
within  San  Francisco  Bay.  EPA 
therefore  believes  that  restricting 
disposal  at  the  SF-DODS  to  only 
currently  approved  projects  during  the 
extended  interim  use  period  may  result 
in  cumulative  effects  ^at  could 
otherwise  be  avoided. 

(4)  It  is  inappropriate  to  define  ocean 
disposal  needs  based  on  the  lack  of 
currently  available  alternatives. 

Response.  As  discussed  in  the  L'TM.S 
draft  Policy  ElS/Piogrammatic  EIR,  it  is 
expected  that  in  the  near  term 
management  of  dredged  material  from 
the  S^  Francisco  Bay  area  will  require 
a  greater  emphasis  on  aquatic  disposal 
sites  than  on  beneticial  reuse  or  upland 
disposal  sites,  due  to  lack  of  available 
opportimities  for  such  reuse  or  upland 
diposal  at  this  time.  It  is  therefore 
appropriate  to  establish  disposal  volmne 
limits  that  are  sufficient  to  manage  the 
reasonably  foreseeable  aquatic  disposal 
needs,  provided  that  no  significant 
adverse  environmental  effects  woflld 
occur  at  that  level  of  disposal. 

(Modeling  studies  and  subsequent  site 
monitoring  have  in  fact  indicated  that 
no  significant  adverse  environmental 
effects  are  expected  at  the  SF-DODS  at 
disposal  volumes  even  at  the  level  of  six 
million  cubic  yards  per  year.) 

Over  time,  as  the  L'TMS  participants 
seek  additional  beneficial  reuse  or 
upland  disposal  sites,  less  overall 
reliance  on  aquatic  disposal  is 
anticipated.  In  the  meantime,  the 
primary  alternative  to  ocean  disposal  is 
disposal  at  the  existing  designated  sites 
within  San  Francisco  Bay.  As  noted  in 
the  response  to  the  imm^iately 
preceding  conunent,  it  is  EPA’s 
determination  that,  in  general  and  to  the 
extent  pmcticable,  disposal  of  suitable 
dredged  material  at  the  SF-DODS  is 
environmentally  preferable  to  disposal 
at  existing  sites  within  San  Francisco 
Bay.  Availability  of  in-Bay  sites  should 
therefore  be  limited  to  projects  where  a 
practicable  alternatives  analysis  allows 
use  of  such  sites.  'Thus,  EPA’s  decision 
about  a  disposal  volume  limit  for  the 
SF-DODS  is  based  not  only  on  the 
current  lack  of  beneficial  reuse  or 
uplamd  disposal  alternatives,  but  also  on 
the  current  limited  avdlability  of 
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alternative  aquatic  disposal  sites  within 
San  Francisco  Bay,  and  the  relative 
risks,  impacts,  and  management 
opportunities  afforded  at  those  sites 
compared  to  the  SF-DODS.  In  addition, 
project-by-project  review  must  still 
occur  and  the  need  for  ocean  disposal 
must  be  determined  in  each  case. 
Notwithstanding  any  overall  disposal 
limit  that  may  be  set,  EPA  and  the 
USAGE  will  not  approve  any  disposal  at 
SF-DODS  that  would  be  expected  to 
cause  significant  adverse  environmental 
effects  individually  or  ciunulatively. 

(5)  Reducing  the  disposal  limit  at  this 
time  would  not  prejudice  the  ongoing 
LTMS  process,  whereas  not  reducing  it 
in  light  of  the  LTMS’s  own  new 
dredging  estimates  could  be  viewed  as 
negative. 

Response.  EPA  agrees  that  the  revised 
LTMS  estimate  of  long-term,  average 
dredging  quantities  for  the  San 
Francisco  Bay  area  reflects  substantial 
new  information  that  was  not  fully 
available  at  the  time  of  the  original  SF- 
DODS  designation.  EPA  has  therefore 
applied  this  new  information  under  the 
same  approach  that  was  used  in  the 
original  designation  action,  and  has 
determined  that  an  annual  disposal 
voliune  limit  of  4.8  million  cubic  yards 
is  appropriate.  Use  of  this  information, 
which  was  developed  as  part  of  the 
LTMS  process,  should  not  prejudice 
final  decisions  made  as  a  result  of  the 
LTMS  process.  Final  decisions  will 
continue  to  be  based  on  the  most 
current  information  developed  in  that 
process.  Prejudice  is  more  likely  to 
occur  if  EPA  does  not  apply  the  most 
up-to-date  information  developed  in 
that  process. 

Interim  Site  Management  Period  Should 
Not  Exceed  Six  Months 

Comments  supporting  the  Proposed 
Rule’s  Extension  Option  4:  Six-month 
extension  to  interim  site  management, 
were  based  on  two  main  considerations. 
First,  that  a  six-month  extension  would 
allow  for  a  total  of  over  one  year  since 
the  LTMS  draft  Pohcy  EIS/ 
Programmatic  EIR  was  published  (and 
approximately  eight  years  since  the 
LTMS  process  was  initiated),  which 
should  be  sufficient  time  to  complete  a 
final  EIS/EIR.  Second,  that  there  is  no 
need  to  tie  the  SF-DODS  extension 
period  decision  to  the  timing  of  the 
Record  of  Decision  following  the  LTMS 
final  EIS/EIR.  Each  of  these  issues  is 
addressed  in  the  following  responses. 

(1)  A  six-month  extension  would 
allow  for  a  total  of  over  one  year  since 
the  LTMS  draft  Policy  EIS/ 
Programmatic  EIR  was  published  (and 
approximately  eight  years  since  the 
LTMS  process  was  initiated).  This 


should  be  sufficient  time  to  produce  a 
final  EIS/EIR. 

Response.  Over  60  letters,  comprising 
over  1,000  individual  comments,  were 
received  on  the  LTMS  draft  Policy  EIS/ 
Programmatic  EIR.  Many  of  these 
conunents  recommended  that 
substantive  revisions  be  made  before  the 
EIS/EIR  is  be  finalized.  In  addition, 
unlike  more  typical  “project"  EIS/EIRs, 
responding  to  ffie  comments  received  on 
the  policy/program  issues  will  require 
the  collaboration  and  consensus  of  all 
the  state  and  federal  LTMS  agencies. 

This  process  is  more  time-consuming 
than  if  the  proposed  action,  and  all  the 
specific  decisions  needed  to  define  and 
implement  it,  were  to  be  within  the 
audiority  of  a  single  agency.  Similarly, 
the  experience  of  the  LTMS  agencies  to 
date  has  been  that  evaluation  of  the 
policy /program  issues  in  this  process 
cannot  be  carried  out  through 
contractual  support.  Since  this  is  a 
policy  EIS/EIR,  the  majority  of  the  • 
analysis  and  written  revisions  must  be 
done  by  agency  staff.  All  available  staff 
resources  from  each  of  the  LTMS 
agencies  are  being  assigned  to  finalizing 
the  EIS/EIR  (along  with  the  related  draft 
Management  Plan).  If  the  Policy  EIS/ 
Programmatic  EER  is  finalized  earlier 
than  expected,  a  permanent  disposal 
volume  limit  for  the  SF-DODS  can  be 
established  earlier  than  the  end  of  the 
two-year  extension  period. 

(2)  There  is  no  need  to  tie  the  SF- 
DODS  extension  period  to  the  timing  of 
the  Record  of  Decision  following  the 
LTMS  final  EIS/EIR.  Response.  EPA 
agrees  that  the  overall  process  could  be 
accelerated,  without  significantly 
affecting  public  input,  by  publishing  the 
propos^  rule  for  a  permanent  disposal 
volume  limit  at  the  same  time  as  the 
LTMS  final  EIS/EIR  is  published.  The 
comment  periods  for  the  two  actions 
could  thus  occur  simultaneously,  and  ' 
the  permanent  disposal  volume  limit 
could  become  effective  at  the  same  time 
that  the  Record  of  Decision  is  signed  by 
the  federal  agencies,  rather  than  weeks 
to  months  later. 

The  LTMS  Agencies  Should  Apply  More 
Resources  to  Accelerate  Finalizing  the 
LTMS  EIS/EIR 

Some  commenters  recommended  that 
the  LTMS  agencies  accelerate  the 
overall  LTMS  EIS/EIR  schedule,  thus 
allowing  for  a  shorter  interim 
management  period  for  the  SF-DODS, 
by  applying  additional  staff  and  other 
resources  to  the  EIS/EIR.  In  particular, 
they  noted  that  the  LTMS  agencies  have 
moved  forward  with  implementation  of 
a  pilot  joint-agency  Dredged  Material 
Management  Office  (DMMO)  for  permit 
appUcation  processing,  before  the  EIS/ 


EIR  has  been  finalized  and  before  other 
important  documents  (such  as  the  Site 
Management  and  Monitoring 
Implementation  Manual  for  the  SF- 
DODS)  have  been  prepm^d. 

Response.  With  the  exception  of  staff 
resources  assigned  to  DMMO,  all  the 
available  staff  resources  from  each  of  the 
LTMS  agencies  are  being  assigned  to 
finalizing  the  EIS/EIR  (along  with  the 
related  Management  Plan).  EPA 
recognizes  that  this  leaves  limited  the 
resoiirces  available  to  produce  other 
documents — such  as  the  SMMP 
Implementation  Manual — as  quickly  as 
would  be  desirable.  Staff  assigned  to  the 
DMMO  are  addressing  current  permit 
application  information  as  it  comes  in. 
liiese  applications  and  related  reports 
would  have  to  be  evaluated  by  each  of 
the  member  agencies,  whether  this  is 
done  individually  or  jointly  under  the 
auspices  of  the  DMMO.  The  DMMO  is 
expected  to  reduce  the  overall  amount 
of  time  the  agencies  spend  on  directing 
and  reviewing  sediment  evaluations  for 
dredging  projects,  thus  fireeing  resources 
that  would  otherwise  not  be  available 
for  the  EIS/EIR  effort.  Thus,  little  or  no 
benefit  could  be  gained  by  delaying  the 
establishment  of  the  DMMO,  or 
reducing  staff  allocated  to  it. 

The  LTMS  Agencies  Should  Apply  More 
Resources  to  Establishing  Beneficial 
Reuse  Alternatives 

One  conunenter  also  recommended 
that  the  LTMS  agencies  apply  more 
resources  to  identifying  and 
implementing  beneficial  reuse  or 
upland  disposal  alternatives.  Such 
alternatives  would  presumably  reduce 
the  need  for  the  two-year  interim 
timefinme  and/or  the  4.8  million  cubic 
yards  per  year  interim  disposal  volume 
limit  for  the  SF-DODS.  In  particular,  the 
commenter  noted  that  a  new  potential 
opportunity  for  large-scale  reuse  of 
dr^ged  material  in  the  Sacramento-San 
Joaquin  River  Delta  has  been  suggested 
in  another  forum  (the  CalFed  process), 
and  that  this  new  possibility  shoiild  be 
pursued  vigorously  by  the  agencies. 

Response.  EPA  agrees  that  a  greater 
potential  for  beneficial  reuse  than 
projected  by  the  LTMS  draft  EIS/EIR 
may  exist,  including  the  particular 
opportunity  referred  to  by  this 
commenter.  Beneficial  reuse  has  been 
identified  as  one  of  the  issues  that  will 
be  addressed  for  the  final  LTMS  Policy 
ElS/Programmatic  EIR.  The  LTMS 
agencies  intend  to  explore  ways  to 
maximize  the  coordination  among  the 
programs  that  are  looking  into  such 
oppoitimities,  in  order  to  maximize  the 
beneficial  reuse  of  Bay  area  dredged 
material  to  the  extent  practicable  over 
time.  Other  beneficial  reuse 
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opportunities  may  be  identified  diuing 
the  interim  management  period  for  the 
SF-DODS,  as  well.  To  the  extent  that 
such  opportimities  become  available, 

EPA  and  the  USAGE  will  require  that 
they  are  evaluated  in  the  practicable 
alternatives  analysis  for  projects  seeking 
aquatic  disposal  during  die  interim 
management  period  for  the  SF-DODS. 

Other  Comments  Incorporated  by 
Reference 

One  letter  incorporated  by  reference 
the  commentor’s  earlier  letters  about  the 
original  (1994)  SF-DODS  designation 
action,  and  about  the  LTMS  draft  Policy 
ElS/Programmatic  EIR. 

Response.  EPA  responded  to  the 
comments  received  regarding  the 
original  SF-DODS  designation  as  a  part 
of  die  Response  to  Comments  section  of 
that  final  rule,  published  in  the  Federal 
Register  on  August  11, 1994.  EPA 
intends  to  respond  fully  to  the 
commenter’s  letter  about  the  LTMS  draft 
Policy  ElS/Programmatic  EIR  as  a  part  of 
the  overall  response  to  comments  on 
that  document  now  being  prepared  by 
the  LTMS  agencies.  Today’s  extension 
of  the  interim  site  management  period 
for  the  SF-DODS  is  more  limited  in 
scope  and  purpose  than  the  actions 
under  consideration  in  the  LTMS 
process.  Moreover,  the  purpose  of 
today’s  extension  is  to  allow  for  the 
programmatic  LTMS  EIS/EIR  process  to 
be  completed,  including  responding  to 
comments  received.  Today’s  action  in 
no  way  prejudices  the  ability  to  respond 
to  the  commenter’s  letter  on  the  LTMS 
EIS/EIR,' and  in  no  way  precludes  the 
selection  of  any  alternative  evaluated  in 
that  document.  Therefore,  it  is 
appropriate  that  the  comments  in  the 
referenced  letter  are  not  addressed  as 
part  of  today’s  action,  to  the  extent  that 
they  coincide  with  the  comments 
addressed  herein. 

E.  Compliance  With  Other  Laws  and 
Executive  Orders 

Consistency  With  the  Coastal  Zone 
Management  Act 

EPA  prepared  a  Coastal  Consistency 
Determination  (CCD)  dociunent  based 
on  the  evaluations  presented  in  the 
August,  1993  site  designation  EIS.  'The 
CCD  evaluated  whether  the  proposed 
action — designation  of  “Alternative  Site 
5”  (now  SF-DODS)  as  described  in  the 
site  designation  EIS  as  an  ocean 
disposal  site  for  up  to  50  years,  and  with 
an  annual  capacity  of  six  million  cubic 
yards  of  dredged  material  meeting  ocean 
disposal  criteria^ — ^would  be  consistent 
with  the  provisions  of  the  Coastal  Zone 
Management  Act.  The  CCD  was  formally 
presented  to  the  California  Coastal 


Commission  (Commission)  at  their 
public  hearing  on  April  12, 1994.  The 
Commission  staff  report  recommended 
that  theXonimission  concur  with  EPA’s 
CCD,  and  the  Commission  voted 
unanimously  to  concur  on  the  CCD 
without  revision. 

Since  the  approved  CCD  was  based  on 
50  years  of  site  use  at  up  to  six  million 
cubic  yards  of  dredged  material  per 
year,  and  since  these  parameters  are  not 
exceeded  by  this  action,  this  final  rule 
extending  interim  disposal  site 
management  does  not  require  additional 
Commission  review. 

Endangered  Species  Act  Consultation 

During  the  development  of  the 
August,  1993  site  designation  EIS,  EPA 
consulted  with  the  National  Marine 
Fisheries  Service  (NMFS)  and  the  U.S. 
Fish  and  Wildlife  Service  (FWS) 
pursuant  to  provisions  of  the  . 
Endangered  Species  Act,  regarding  the 
potential  for  designation  and  use  of  any 
of  the  alternative  ocean  disposal  sites 
imder  study  to  jeopardize  the  continued 
existence  of  any  federally  listed 
threatened  or  endangered  species.  This 
consultation  process  is  fully 
documented  in  the  August,  1993  site 
designation  EIS.  NMFS  and  FWS 
concluded  that  none  of  the  three 
alternative  disposal  sites,  including 
Alternative  Site  5,  if  designated  and 
used  for  disposal  of  dredged  material 
meeting  ocean  disposal  criteria  as 
described  in  the  EIS,  would  jeopardize 
the  continued  existence  of  any  federally 
listed  threatened  or  endangered  species. 

'This  consultation  was  based  on  site 
use  at  up  to  six  million  cubic  yards  of 
dredged  material  per  year,  for  50  years. 
Since  these  parameters  are  not  exceeded 
by  this  action,  and  since  conditions 
have  not  changed  for  any  of  the  listed 
or  candidate  threatened  or  endangered 
species  potentially  affected  by  dispos^ 
site  use,  this  final  rule  extending 
interim  disposal  site  management  does 
not  require  additional  End^gered 
Species  Act  consultation. 

Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  re^atory 
action  is  “significant,’’  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  “significant 
regulatory  action’’  as'  one  that  is  likely 
to  lead  to  a  rule  that  m^: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 


State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raife  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  final  rulemaking  should  have 
minimal  impact  on  permittees.  The  final 
rule  merely  extends  the  period  of  time 
diiring  which  the  existing  SF-DODS 
may  be  used  under  existing  interim 
management  provisions.  It  thus  has 
been  determined  that  this  final  rule  is 
not  a  “significant  regulatory  action’’ 
under  the  terms  of  Executive  Order 
12866,  and  is  therefore  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act,  as  Amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
The  Regulatory  Flexibility  Act  (RFA) 
provides  that,  whenever  an  agency 
promulgates  a  final  rule  imder  5  U.S.C. 
553,  an  agency  must  prepare  a 
regulatory  flexibility  an^ysis  (RFA) 
unless  the  head  of  the  agency  certifies 
that  the  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substcmtial  number  of  small  entities  (5 
U.S.C.  §§  604  &  605).  EPA  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
small  entities  since  the  amended  site 
designation  will  only  have  the  effect  of 
providing  a  continuing  disposal  option 
for  dredged  material.  The  ^al  rule 
merely  extends  the  current  period  of 
interim  management  of  the  SF-DODS. 
Consequently,  EPA’s  action  will  not 
impose  any  additional  economic  burden 
on  small  entities  such  as  small  private 
dredging  operations  that  seek 
authorization  for  the  dumping  of 
dredged  materials.  For  this  reason,  the 
Regional  Administrator  certifies, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.,  is  intended  to 
minimize  the  reporting  and  record¬ 
keeping  burden  on  the  regulated, 
community,  as  well  as  to  minimize  the 
cost  of  Federal  information  collection 
and  dissemination.  In  general,  the  Act 
requires  that  information  requests  and 
record-keeping  requirements  affecting 
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ten  or  more  non-Federal  respondents  be 
approved  by  the  Office  of  Management 
and  Budget.  Since  this  final  rule  does 
not  establish  or  modify  any  information 
or  record-keeping  requirements,  it  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act. 

The  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tril^l  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  “Federal  mandates”,  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regidatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovemment^  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

This  final  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  locnl,  or  tribal  governments  or 


sections  202  and  205  of  the  UMRA.  As 
is  explained  elsewhere  in  this  preamble, 
the  ^al  rule  merely  extends  the  period 
of  time  during  whi^  the  existing  SF- 
DODS  may  be  managed  by  the  Federal 
government  imder  existing  interim 
provisions.  Accordingly,  it  imposes  no 
new  enforceable  duty  on  any  State,  local 
or  tribal  govenunents  or  the  private 
sector.  Even  if  this  final  rule  did  contedn 
a  Federal  mandate,  it  would  not  result 
in  aimual  expenditures  of  $100  million 
or  more  for  State,  local,  and  tribal 
governments  in  the  aggregate,  or  the 
private  sector.  Thus  this  final  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

For  the  foregoing  reasons,  EPA  also 
has  determined  that  this  rule  contains 
no  regulatory  requirements  that  might 
significantly  or  uniquely  affect  smdl 
governments.  Thus  the  requirements  of 
Section  203  of  UMRA  do  not  apply  to 
this  rule. 

Compliance  With  Administrative 
Procedure  Act 

The  Administrative  Procedure  Act 
(APA),  5  U.S.C.  551  et  seq.,  generally 
requires  that  substantive  rules  be 
published  30  days  prior  to  their 
effective  date  except; 

“(1)  A  substantive  rule  which  grants  or 
reco^izes  an  exemption  or  relieves  a 
restriction;  •  *  *  or  (3)  as  otherwise  provided 
by  the  agency  for  good  cause  found  and 
published  with  the  rule."  5  U.S.C.  553(d]. 

EPA  is  issuing  today’s  final  rule  as 
effective  December  30, 1996,  under  the 
provisions  of  5  U.S.C.  553(d).  As  is 
explained  elsevvhere  in  this  preamble, 
today’s  final  rule  is  intended  to  assure 
that  the  SF-DODS  remains  available  for 
use  as  a  disposal  alternative  for  suitable 
dredged  material.  In  the  absence  of 
today’s  rule,  after  December  31, 1996, 
Federal  projects  and  permit  applicants 
that  need  to  use  the  ocean  disposal 
alternative  (including  the  Port  of 
Oakland  project  already  using  the  site) 
would  not  be  able  to  use  the  SF-DODS 
unless  the  additional  step  of  site 
selection  imder  MPRSA  §  103  was 
imdertaken  by  the  USAGE.  By  extending 
the  current  deadline,  and  avoiding  this 
result,  today’s  final  rule  has  the  effect  of 
removing  a  restriction  and  thus  meets 
the  exception  specified  in  5  U.S.C. 
553(d).  In  addition,  the  Agency  believes 
today’s  rule  meets  the  “good  cause” 
exception  of  5  U.S.C.  553(d)(3).  As 


previously  noted,  failure  to  extend  the 
current  deadline  before  it  expires  could 
adversely  eiffect  the  Port  of  Oakland 
Harbor  project,  which  is  currently 
authorized  to  dispose  of  project  dredged 
material  at  the  SF-DODS,  and  which 
received  such  authorization  after 
environmental  assessment, 
demonstration  of  a  need  for  ocean 
disposal,  and  opportimity  for  public 
comment.  Issuing  today’s  final  rule  as 
immediately  effective  would  avoid 
potential  disruption  of  this  ongoing  emd 
already  authorized  project.  At  the  same 
time,  issuance  of  the  final  rule  as 
immediately  effective  would  not  result 
in  additional  use  of  the  site  by  other 
potential  dumpers.  Because  issuance  of 
an  immediately-effective  rule  is 
necessary  to  avoid  disruption  of  an 
already  approved,  ongoing,  and 
environmentally  acceptable  use  of  the 
SF-DODS  on  which  the  public  has 
already  had  the  opportimity  to 
comment,  and  an  immediate  effective 
date  does  not  result  in  usage  by  any 
other  dumpers,  the  Agency  has 
detarmined  that  there  is  good  cause 
within  the  meaning  of  5  U.S.C.  553(d)(3) 
to  issue  this  rule  as  effective  December 
30, 1996. 

List  of  Subjects  in  40  CFR  Part  228 

Environmental  Protection,  Water  Pollution 
Control. 

Dated:  December  20, 1996 
Alexis  Strauss, 

Acting  Regional  Administrator,  EPA 
Region  9. 

In  consideration  of  the  foregoing. 
Subchapter  H  of  Chapter  I  of  Title  40  is 
amended  as  set  forth  below. 

PART  228— [AMENDED] 

1.  The  authority  citation  for  part  228 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1412  and  1418. 

§  228.1 5  [Amended] 

2.  Section  228.15,  paragraphs 
(l)(3)(vii)  and  (l)(3)(x)  are  amended  by 
removing  the  words  “December  31, 
1996”  each  time  they  occur,  and  adding 
in  their  place,  “December  31, 1998”. 

3.  Section  228.15,  paragraph  (l)(3)(vii) 
is  amended  by  removing  the  words  “6 
million  cubic  yards”  and  adding  in  their 
place,  “4.8  million  cubic  yards’’. 

(FR  Doc.  96-32976  Filed  12-27-96;  8:45  am] 
BtLUNG  CODE  666(MMM> 


Monday 

December  30,  1996 


Part  VI 

Environmental 
Protection  Agency 

40  CFR  Part  61 

National  Emissions  Standards  for 
Radionuclide  Emissions  From  Facilities 
Licensed  by  the  Nuclear  Regulatory 
Commission  and  Federal  Facilities  not 
Covered  by  Subpart  H;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  61 

[FRL-5670-5] 

RIN2060^E39 

National  Emissions  Standards  for 
Radionuclide  Emissions  From 
Facilities  Licensed  by  the  Nuclear 
Regulatory  Commission  and  Federal 
Facilities  not  Covered  by  Subpart  H 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  Rule. 

SUMMARY:  EPA  is  rescinding  40  CFR  part 
61,  subpart  I  (subpart  I)  as  it  applies  to 
Nuclear  Regulatory  Commission  (NRC) 
or  NRC  Agreement  State  licensed 
facilities  other  than  commercial  nuclear 
power  reactors.  Subprirt  I  is  a  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAPs)  which  was 
published  on  December  15, 1989  and 
which  limits  radionuclide  emissions  to 
the  ambient  air  from  NRC-licensed 
facilities.  As  required  by  section 
112(d)(9)  of  the  Clean  Air  Act  as 
amended  in  1990,  EPA  has  determined 
that  the  NRC  regulatory  program  for 
licensed  facilities  other  ^an 
commercial  nuclear  power  reactors 
protects  public  health  with  an  ample 
margin  of  safety,  the  same  level  of 
protection  that  would  be  afforded  by 
continued  implementation  of  subpart  I. 
DATES:  This  rule  is  effective  December 

30. 1996.  Under  section  307(b)(1)  of  the 
Clean  Air  Act,  judicial  review  of  this 
final  action  is  available  only  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  App>eals  for  the  District  of 
Columbia  Circuit  no  later  than  February 

28. 1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Gale 
Bonanno,  Center  for  Federal  Guidance 
and  Air  Standards  and 
Conununications,  Radiation  Protection 
Division,  6602J,  Office  of  Radiation  and 
Indoor  Air,  Enviroiunental  Protection 
Agency.  Washington,  DC  20460  (202) 
233-9219,  or  Eleanor  Thornton,  at  the 
same  address  (202)  233-9773. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  affected  by  this  action  include 
facilities,  other  than  commercial  nuclear 
power  generators,  licensed  by  the 
Nuclear  Regulatory  Commission  (NRC) 
or  an  NRC  Agreement  State.  Subpart  I 
continues  to  apply  to  federal  facilities 
not  owned  or  operated  by  the 
Department  of  Energy  (DOE)  (“non- 
DOE”  federal  facilities)  and  not  licensed 
by  the  NRC.  Facilities  owned  or 


operated  by  the  Department  of  Energy 
are  regulated  imder  40  CFR  part  61 
subpart  H.  The  Agency  notes  that 
radionuclide  NESHAPs  subparts  other 
than  subpart  I  continue  to  apply  as 
stated  in  each  regulation  to  the  owners 
and  operators  of  uranium  mill  tailings 
piles,  e.g.,  40  CFR  part  61  subpart  W. 
This  action  does  not  affect  regulation  of 
radionuclides  under  statutes  other  than 
the  CAA,  e.g.  Comprehensive 
Environments  Response,  Compensation 
and  Liability  Act  of  1980  (42  U.S.C. 
9601). 

Affected  categories  and  entities 
include: 


Category  Examples  of  facilities 

NRC-Licensees  .  Uranium  fuel  cycle 

(those  engaged  in 
the  conversion  of 
uranium  ore  to 
produce  electric 
power,  e.g.,  ura¬ 
nium  mills,  fuel  fab¬ 
rication  plants). 

Facilities  licensed  to 
use  or  possess  nu¬ 
clear  materials 
such  as  hospitals, 
medical  research 
facilities, 

radiopharmaceutic¬ 
al  manufacturers, 
laboratories,  etc. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  facilities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  careMly  examine  the 
applicability  criteria  in  §  1.100  of 
today’s  rule  which  amends  part  61  of 
Title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  facility,  consult  the 
persons  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Docket 

Docket  A-92-50  (cross-referenced  with 
Dockets  A-79-11  &  A-92-31)  contains  the 
rulemaking  record.  The  docket  is 
available  for  public  inspection  between 
the  hours  of  8  A.M.  and  5:30  P.M., 
Monday  through  Friday,  in  room  M1500 
of  Waterside  Mall,  401  M  Street,  SW, 
Washington,  DC  20460.  A  reasonable  fee 
may  be  charged  for  copying.  The  fax 
number  is  202-260-4400. 

Table  of  Contents 

I.  Background 


A.  Regulatory  History 

B.  Clean  Air  Act  Amendments  of  1990 

C.  Reconsideration  of  Subpart  1 

n.  Rationale  for  Final  Rule  to  Rescind  40  CFR 
Part  61,  Subpart  I  for  NRC  and 
Agreement  State  Licensees 

A.  1992  Proposal  to  Rescind  Subpart  I  for 
Licensees  Other  Than  Nuclear  Power 
Reactors 

1.  EPA  Study  of  Emissions  From  NRC- 
Licensed  Facilities 

2.  Memorandum  of  Understanding  (MOU) 
Between  EPA  and  NRC 

B.  Events  Subsequent  to  the  1992  Proposal 

1.  Changes  to  NRC  Regulatory  Program 
After  the  1992  Proposal 

2.  EPA  Concerns  Regarding  Basis  for 
Required  Statutory  Finding  Under 
Section  112(d)(9) 

3.  NRC  Actions  Responsive  to  EPA 
Concerns 

4.  EPA’s  Notice  Reopening  Comment 
Period 

5.  NRC  Constraint  Level  for  Air  Fanissions 
of  Radionuclides  and  NRC  Agreement 
State  Policies  and  Procedures 

III.  Final  Rule  to  Rescind  40  CFR  Part  61, 

Subpart  I  for  NRC  and  Agreement  State 
Licensees 

A.  EPA  Determination  Under  CAA  Section 
112(d)(9) 

IV.  Summary  of  Major  Comments  and 

Responses  to  Comments  ftom  1992 
NPRM  and  Notice  Reopening  Comment 
Period 

V.  Judicial  Review 

VI.  Miscellaneous 

A.  Paperwork  Reduction  Act 

B.  Executive  Order  12866 

C.  Submission  to  Congress  and  the  General 
Accounting  Office 

D.  Regulatory  Flexibility  Analysis 

E.  Unfunded  Mandates  Reform  Act 

I.  Background 

A.  Regulatory  History 

On  October  31, 1989,  EPA 
promulgated  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  imder  Section  112  of  the 
Clean  Air  Act  to  control  radionuclide 
emissions  to  the  ambient  air  from  a 
number  of  different  source  categories. 

54  FR  51654  (December  15, 1989). 
Subpart  I  of  40  CFR  part  61  covers  two 
groups  of  facilities:  (1)  Facilities 
licensed  and  regulated  by  the  Nuclear 
Regulatory  Commission  (NRC)  and 
individual  Agreement  States  (“NRC 
licensed  facilities”),  and  (2)  federal 
facilities  which  are  not  licensed  by  the 
NRC  and  are  not  owned  or  operated  by 
the  Department  of  Energy  (“non-DOE 
federal  facilities”).  The  first  group  is 
diverse,  and  includes  facilities  which 
have  received  a  license  to  use  or  possess 
nuclear  materials  such  as  hospitals, 
medical  research  facilities, 
radiopharmaceutical  manufacturers, 
laboratories  and  industrial  facilities,  as 
well  as  facilities  involved  in  the 
uranium  fuel  cycle  (the  conversion  of 
uranium  oi;e  to  electric  power)  such  as 
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uranium  mills  and  fuel  fabrication 
plants.  EPA  estimates  there  are 
approximately  22,000  such  NRC  and 
Agreement  State  licensed  facilities  in 
the  United  States  (this  figure  includes 
those  facilities  using  only  sealed 
soiuces). 

The  present  rulemaking  concerns  all 
NRC  licensed  facilities  other  than 
commercial  nuclear  power  reactors, 
which  are  the  subject  of  a  separate 
rulemaking  (60  FR  46206,  Sept.  5, 1995). 
Non-DOE  ^eral  facilities  not  licensed 
by  the  NRC  are  not  affected  in  any  way 
by  the  present  rulemaking.  Subpart  I 
limits  radionuclide  emissions  ^m  NRC 
licensed  facilities  to  the  ambient  air  to 
that  amount  which  would  cause  any 
member  of  the  public  to  receive  in  any , 
year  an  effective  dose  equivalent  (ede) 
no  greater  than  10  millirem  (mrem),  of 
which  no  more  than  3  mrem  ede  may 
be  from  radioiodine.  These  limits  were 
established  prirsuant  to  an  EPA  policy 
for  section  112  pollutants  first 
annoimced  in  the  benzend  NESHAP  (54 
FR  38044,  September  14, 1989), 
utilizing  the  two-step  process  outlined 
in  the  vinyl  chloride  decision.  Natural 
Resources  Defense  Council  v.  EPA,  824 
F.2d  1146,  (D.C.  Cir.  1987){VinyI 
Chloride). 

When  subpart  I  was  originally 
promulgated  in  December  1989,  EPA 
simultaneously  granted  reconsideration 
of  the  subpart  based  on  information 
received  late  in  the  rulemaking  on  the 
subject  of  duplicative  regulation  by  NRC 
and  EPA  of  NRC  licensed  facilities  and 
on  the  potential  negative  efiects  of  the 
standard  on  nuclear  medicine.  EPA 
established  a  comment  period  to  receive 
further  information  on  these  subjects, 
and  granted  a  90-day  stay  of  subpart  I 
as  permitted  by  Clean  Air  Act  (CAA) 
section  307(d)(7)(B),  42  U.S.C.  7607  (d) 
(7)(B).  That  stay  expired  on  March  15, 
1990,  and  was  subsequently  extended 
on  several  occasions.  (See  55  FR  10455, 
March  21, 1990;  55  FR  29205,  July  18, 
1990;  and  55  FR  38057,  September  17, 
1990). 

EPA  later  stayed  subpart  I  for  NRC 
and  Agreement  State  licensees  other 
than  nuclear  power  reactors  while  EPA 
was  collecting  the  additional 
information  necessary  to  make  a 
determination  under  section  112(d)(9)  of 
the  1990  CAA  Amendments.  See  56  FR 
18735  (April  24, 1991),  and  40  CFR 
61.109(a).  However,  on  September  25, 
1992,  the  U.S.  Court  of  Appeals  for  the 
DC  Circuit  issued  a  decision  that  EPA 
had  exceeded  its  authority  by  staying 
subpart  I  while  the  Agency  was 
collecting  information  needed  to  make  a 
determination  under  section  112(d)(9). 
Natural  Resources  Defense  Council  v. 
Reilly,  976  F.2d  36  (D.C.  Cir. 


1992)(NRDC).  The  stay  for  licensees 
other  than  nuclear  power  reactors 
expired  before  the  NRDC  decision  could 
be  implemented  on  November  15, 1992, 
and  subpart  I  took  effect  for  these 
licensees  on  November  16, 1992.  EPA 
subsequently  issued  a  notice  confirming 
the  effectiveness  of  subpart  I  for 
licensees  other  than  nuclear  power 
reactors.  See  59  FR  4228  (January  28, 
1994). 

B.  Clean  Air  Act  Amendments  of  1 990 

In  1990,  Congress  enacted  legislation 
comprehensively  amending  the  CAA, 
whi^  included  a  section  addressing  the 
issue  of  regulatory  duplication  between 
EPA  and  f^C.  CAA  section  112(d)(9) 
provides  that,  “[Njo  standard  for 
radionuclide  emissions  from  any 
category  or  subcategory  of  facilities 
licensed  by  the  Nuclear  Regulatory 
Commission  (or  an  Agreement  State)  is 
required  to  be  promulgated  under 
[section  112]  if  the  Administrator 
determines,  by  rule,  and  after 
consultation  with  the  Nuclear 
Regulatory  Commission,  that  the 
regulatory  program  established  by  the 
Nuclear  R^ulatory  Commission 
piu^uant  to  the  Atomic  Energy  Act  for 
such  category  or  subcategory  provides 
an  ample  margin  of  safety  to  protect  the 
public  health.”  This  provision  enables 
EPA  to  eliminate  duplication  of  effort 
between  EPA  and  NRC  in  instances 
where  EPA  can  determine  that  the  NRC 
program  provides  protection  of  public 
health  equivalent  to  that  required  by  the 
CAA. 

C.  Reconsideration  of  Subpart  I 

After  the  adoption  of  section 
112(d)(9),  EPA  reviewed  the  information 
available  to  the  Agency,  including  the 
information  provided  diuing  the 
Agency’s  reconsideration  of  subpart  I,  to 
decide  whether  it  could  determine  for 
particular  categories  of  NRC  licensees 
that  the  NRC  regulatory  program 
protects  public  health  with  an  ample 
margin  of  safety.  EPA's  initial  analysis 
focused  on  two  general  issues:  (1) 
whether  the  NRC  regulatory  program  in 
practice  results  in  sufficiently  low  doses 
to  protect  the  public  health  vrith  an 
ample  margin  of  safety;  and  (2)  whether 
the  NRC  program  is  sufficiently 
comprehensive  and  thorough  and 
administered  in  a  manner  which  will 
continue  to  protect  public  health  in  the 
future. 

After  reviewing  the  available 
information  for  licensees  other  than 
nuclear  power  reactors,  EPA  concluded 
that  it  lacked  sufficient  information 
concerning  actual  air  emissions  from 
these  facilities  to  make  the  substantive 
determination  contemplated  by  section 


112(d)(9).  Accordingly,  EPA  undertook 
an  extensive  study  in  order  to  determine 
the  doses  resulting  from  radionuclide 
emissions  at  facilities  other  than  nuclear 
power  reactors.  As  discussed  in  detail  in 
section  n.A.l,  EPA  surveyed  a  randomly 
selected  subset  of  all  licensed  facilities, 
as  well  as  a  group  of  “targeted”  facilities 
chosen  because  of  an  expectation  that 
they  would  have  higher  air  emissions. 

See  Draft  Background  Information 
Document,  “N^HAPs  Rulemaking  on 
Nuclear  Regulatory  Commission  and 
Agreement  State  Licensees  Other  Than 
Nuclear  Power  Reactors”  EPA-430-R-92- 
011  (November  1992),  Docket  Entry  A- 
92-50,  n-B-1. 

After  evaluating  the  results  of  its 
study,  reviewing  the  then  current  NRC 
regulatory  program,  and  considering  the 
likely  effect  of  revisions  of  the  NRC 
program  which  were  pending  at  that 
time  and  of  additional  measures  which 
NRC  had  agreed  to  adopt  pursuemt  to  a 
Memorandmn  of  Understanding  (MOU) 
with  EPA  (see  section  n.A.2),  ERA 
proposed  to  rescind  subpart  I  for  NRC 
and  Agreement  State  licensees  other 
than  nuclear  power  reactors  on 
December  1, 1992.  See  57  FR  56877 
(December  1, 1992). 

n.  Rationale  for  Final  Rule  to  Rescind 
40  CFR  Part  61,  Subpart  I  for  NRC  and 
Agreement  State  Licensees 

,  A.  1992  Proposal  to  Rescind  Subpart  I 
for  Licensees  Other  Than  Nuclear  Power 
Reactors 

The  19^2  proposal  to  rescind  subpart 
I  for  NRC  licensees  other  than  nuclear 
power  reactors  was  based  on  EPA’s 
extensive  study  of  those  licensees  and 
on  commitments  made  by  NRC  in  an 
MOU  with  EPA.  See  57  FR  56877 
(December  1, 1992). 

1.  EPA  Study  of  Air  Emissions  From 
NRC  Licens^  Facilities 

In  order  to  determine  whether  NRC 
licensees  other  than  nuclear  power 
reactors  were  in  compliance  with  those 
emission  limits  deemed  necessary  by 
EPA  to  protect  public  health,  EPA 
undertook  a  comprehensive  study  to 
determine  the  doses  that  resulted  from 
emissions  from  these  facilities.  See  Draft 
Background  Information  Document, 
“NESHAPs  Rulemaking  on  Nuclear 
Regulatory  Commission  ahd  Agreement 
State  Licensees  Other  Than  Nuclear 
Power  Reactors”  EPA-430-R-92-011 
(November  1992),  Docket  Entry  A-92-50, 
n-B-1.  A  major  component  of  this  study 
was  a  survey  and  analysis  of  a  randomly 
selected  subset  of  the  approximately 
6,000  NRC  and  Agreement  State 
licensees  using  unsealed  sources.  These 
consist  of  hospitals,  radiopharma- 
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manufactiuers  and  distributors,  and 
laboratories  for  which  the  doses  and 
other  emissions  data  were  not  well 
characterized.  In  order  to  gather  the 
necessary  information,  EPA  sent  a  letter 
imder  the  authority  of  section  114  of  the 
CAA  to  the  selected  facilities  requiring 
them  to  submit  specific  information 
concerning  their  emissions  and 
proximity  to  the  exposed  population. 
Doses  were  then  determined  by  EPA 
using  the  COMPLY  computer  program 
which  was  specified  in  subpart  I  for 
determining  compliance  with  the 
standard.  EPA  also  investigated  a  group 
of  “targeted”  facilities  selected  for  their 
potential  to  cause  high  doses. 

EPA  obtained  Office  of  Management 
and  Budget  approval  to  send 
questionnaires  to  as  mimy  as  670  of  the 
approximately  6,000  facilities, 
requesting  release  rates  and  the  other 
necessary  parameters.  Since  facilities 
handling  only  sealed  somces  do  not 
present  the  potential  for  airborne 
emissions,  they  had  been  exempted 
finm  the  NESHAP  and  were  also 
excluded  fi-om  analysis  in  the  EPA 
study.  Because  EPA  could  not 
accurately  determine  in  advance 
whether  a  given  NRC  or  Agreement 
State  licensee  handled  only  sealed 
sources  and  would  therefore  be 
excluded  fiom  the  analysis,  the  Agency 
over  sampled  in  order  to  obtain  the 
required  number  of  responses. 

A  sample  of  at  least  300  facilities  was 
needed  in  order  to  be  95  percent 
confident  that  EPA  could  establish  a 
dose  level  below  which  the  doses 
caused  by  air  emissions  fi:om  99  percent 
of  the  facilities  lie.  Over  600  letters  were 
sent  to  a  random  subset  of  NRC  or 
Agreement  State  licensees.  Responses 
were  submitted  by  all  but  three  facilities 
and  367  of  the  responses  were 
determined  to  be  from  facilities  using 
imsealed  somces. 

The  COMPLY  computer  program  was 
used  to  estimate  doses  to  the  most 
exposed  individuals  located  near  the 
facilities.  The  National  Oceanic  and 
Atmospheric  Administration’s  data  base 
was  used  for  meteorological  data  for  the 
sites.  Many  facilities  were  contacted  to 
obtain  clarification  or  site-specific 
information.  The  dose  to  the  nearest 
resident  to  each  facility  was  calculated 
finm  the  facility-specific  information 
taken  fit>m  the' questionnaire  and  using 
meteorological  data  from  the  closest 
weather  station^ 

A  second  component  of  the  study  was 
the  targeted  facilities,  which  fell  into 
three  sub-groups:  (a)  facilities 
determined  to  have  potential  for  large 
emissions  and  which  were  not  fully 
characterized  in  previous  evaluations 
(examples  included  research  reactors. 


rare  earth  producers,  waste  incinerators, 
low  level  waste  facilities,  and  large 
university  hospitals);  (b)  facilities  with 
potential  for  large  emissions  which  were 
more  adequately  characterized  in 
previous  assessments  (these  included 
fuel  cycle  facilities  such  as  uranium 
mills,  fuel  fabrication  plants,  UF6 
conversion  plants);  (c)  atypical  activities 
for  which  no  formal  evaluations  had 
been  made  (these  included  activities 
such  as  depleted  uranivun  weapons 
testing). 

For  facilities  in  sub-group  (a),  the  data 
needed  to  characterize  the  emissions 
and  doses  were  obtained  from  existing 
NRC  docket  information,  supplemented 
as  necessary  with  requests  for  missing 
data  under  authority  of  CAA  section 
114.  The  results  of  the  previous 
assessments  for  facilities  in  sub-group 
.(b)  were  summarized  emd  updated  to 
include  more  recent  information.  For 
the  third  sub-group.  EPA  reviewed  the 
activity  in  question  to  ascertain  the 
potential  for  significant  airborne 
emissions,  and  evaluated  the  doses  for 
these  activities  foimd  to  involve 
potentially  significant  emissions. 

After  evaluating  both  the  randomly 
surveyed  367  facilities  and  the 
specifically  targeted  facilities  using  the 
COMPLY  computer  program,  EPA 
determined  that  the  highest  estimated 
dose  received  by  any  member  of  the 
public  from  airborne  emissions  of 
radionuclides  from  any  facility  was  8.0 
mrem/yr  ede.  Thus,  none  of  the 
facilities  evaluated  appeared  to  cause  a 
dose  exceeding  the  levels  established  by 
the  Administrator  in  the  radionuclides 
NESHAPs.  The  median  dose  for  the 
population  is  0.00069  mrem/5rr.  See 
Draft  Backgroimd  Information 
Document,  “NESHAPs  Rulemaking  on 
Nuclear  Regulatory  Licensees  Other 
Than  Nuclear  Power  Reactors”  EPA 
430-R-92-011  (November  1992),  Docket 
Entry  A-92-50,  II-B-l  at  4-11.  When 
the  results  of  the  survey  were 
statistically  extrapolated  to  the  entire 
population 'of  NRC  or  Agreement  State 
licensees,  EPA  concluded  that 
emissions  firom  virtually  all  of  the 
facilities  were  expected  to  be  below  the 
limits  established  by  EPA.  After 
evaluating  the  results  of  the  study,  EPA 
concluded  that  current  emissions  by 
NRC  and  Agreement  State  licensees 
other  than  nuclear  power  reactors  result 
in  doses  less  than  the  level  foimd  by 
EPA  to  provide  an  ample  margin  of 
safety  to  protect  the  public  health. 

2.  Memorandum  of  Understanding 
(MOU)  Between  EPA  and  NRC 

In  an  MOU  executed  on  September  4, 
1992,  NRC  committed  to  take  several 
actions  to  implement  “As  Low  As 


Reasonably  Achievable”  (ALARA) 
requirements  for  NRC  licensees  other 
than  nuclear  power  reactors.  This  MOU 
was  published  on  December  22. 1992,  at 
57  FR  60778. 

Although  the  NRC  regulatory  program 
included  mandatory  dose  limits  that 
were  higher  than  those  established  by 
subpart  I,  EPA’s  study  demonstrated 
that  the  actual  operation  of  the  existing 
NRC  program  had  resulted  in  lower 
doses  to  the  public  than  those  which 
would  be  allowed  under  subpart  I.  The 
steps  established  by  the  MOU  reflected 
an  expectation  by  ^A  that  new 
mandatory  ALARA  requirements  would 
operate  to  constrain  future  increases  in 
radionuclide  emissions  by  NRC 
licensees  which  might  otherwise  be 
permissible  under  the  NRC  program. 

Under  the  provisions  of  the  MOU, 

NRC  agreed  to  develop  and  issue  a 
regulatory  guide  on  the  design  and 
implementation  of  a  radiation 
protection  program  to  ensure  that  doses 
resulting  fi:om  effluents  from  licensed 
facilities  would  remain  ALARA.  See 
section  II.B.2  below.  NRC  agreed  that 
the  guide  would  describe  the  types  of 
administrative  programs  and  objectives 
which  w’ould  be  considered  acceptable 
in  satisfying  the  requirements  of  10  CFR 
20.1101(b),  and  establish  a  specific 
design  goal  of  10  mrem/jn:  ede  to  the 
maxim^ly  exposed  individual  for 
radionuclide  air  emissions  from  affected 
NRC  and  Agreement  State  licensees.  See 
NRC  Regulatory  Guide  8.37,  “ALARA 
Levels  for  Effluents  from  Materials 
Facilities,”  July  1993,  Docket  Entry 
A-92-50,  n-F-4. 

B.  Events  Subsequent  to  the  1 992 
Proposal 

1.  Changes  to  NRC  Regulatory  Program 
After  the  1992  Proposal 

After  EPA  published  its  1992  proposal 
to  rescind  subpart  I,  major  revisions  to 
NRC’s  regulations  at  10  CFR  Part  20 
became  effective.  NRC’s  revised  rule 
(effective  January  1994)  implements 
1987  Presidential  guidance  on 
occupational  radiation  protection  and 
the  recommendations  of  scientific 
organizations  to  establish  risk-based 
limits  and  a  system  of  dose  limitation  in 
nccordemce  with  the  guidance  published 
by  the  International  Commission  on 
Radiation  Protection  (ICRP).  In  adopting 
the  risk-based  methodology,  the  NRC 
reduced  the  allowable  dose  limit  for 
members  of  the  public  from  500  mrem/ 
yr  ede  to  100  mrem/yr  ede  from  all 
pathways,  which  is  then  subject  to 
further  reduction  under  the  ALARA 
provisions.  Of  the  100  mrem/yr  ede, 
NRC  allows  only  50  mrem/yr  ede  by  the 
air  pathway,  according  to  their  Derived 
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Air  Concentration  tables,  which  is  then 
subject  to  further  reduction  under  the 
ALARA  provisions. 

Another  significant  revision  of  Part  20 
codified  the  ALARA  principle,  which 
previously  was  only  general  guidance 
for  NRC  licensees  other  than  nuclear 
power  reactors.  All  licensees  must  now 
conduct  operations  in  a  manner  that 
keeps  doses  to  both  workers  and 
members  of  the  public  ALARA.  This  is 
defined  to  mean: 

making  every  reasonable  efiort  to  maintain 
exposures  to  radiation  as  far  below  the  dose 
limits  in  this  part  as  is  practical  consistent 
with  the  purpose  for  which  the  licensed 
activity  is  undertaken,  taking  into  account 
the  state  of  technology,  the  economics  of 
improvements  in  relation  to  state  of 
technolog>’,  the  economics  of  improvements 
in  relation  to  benefits  to  the  public  health 
and  safety,  and  other  societal  and 
socioeconomic  considerations,  and  in 
relation  to  utilization  of  nuclear  energy  and 
licensed  materials  in  the  public  interest. 

10  CFR  20.1003.  56  FR  23360,  23392 
(May  21, 1991). 

2.  EPA  Concerns  Regarding  Basis  for 
Required  Statutory  Finding  Under 
Section  112(d)(9) 

Based  on  the  record  compiled  as  part 
of  its  proposal  to  rescind  subpart  I  for 
NRC  licensees  other  than  nuclear  power 
reactors,  EPA  was  able  to  conclude  that 
the  vast  majority  of  NRC  and  Agreement 
State  licensees  were  in  compliance  with 
the  10  mreih/)^'  standard  established  by 
subpart  I.  However,  after  reviewing  the 
language  of  the  final  Regulatory. Guide 
issued  by  NRC  pvu^uant  to  the 
September  4, 1992  MOU,  EPA 
concluded  that  there  was  no  element  in 
the  NRC  regulatory  program  which 
expressly  required  or  assured  that 
licensees  other  than  nuclear  power 
reactors  would  maintain  air  emissions 
of  radionuclides  below  EPA's  10  mrem/ 
yr  standard.  See  NRC  Regulatory  Guide 
8.37,  “ALARA  Levels  for  Effluents  firom 
Materials  Facilities,”  July  1993,  Docket 
Entry  A-92-50,  n-F-4.  Thus,  it  was  not 
po.ssible  for  the  Agency  to  determine 
that  radionuclide  emissions  to  the 
ambient  air  would  consistently  and 
predictably  remain  below  the  EPA 
standard  in  the  future  if  EPA  were  to 
proceed  with  rescission,  or  that  NRC  or 
the  individual  Agreement  States  would 
be  in  a  position  to  require  a  particular 
licensee  who  did  exceed  10  mrem/yr  to 
reduce  radionuclide  emissions. 

Another  concern  regarding  the 
adequacy  of  the  NRC  program  to 
support  rescission  of  subpart  I  for 
licensees  other  than  nuclear  power 
reactors  arose  as  part  of  an  investigation 
by  the  General  Accounting  Office  (GAO) 
of  NRC’s  administration  of  its 


Agreement  State  program.  Licenses  for 
facilities  other  than  nuclear  power 
reactors  are  often  administered  by 
individual  Agreement  States  rather  than 
by  NRC.  In  a  report  entitled  “Nuclear 
Regulation:  Better  Criteria  and  Data 
Would  Help  Ensure  Safety  of  Nuclear 
Materials,”  the  GAO  found  that  “NRC 
lacks  criteria  and  data  to  evaluate  the 
effectiveness  of  its  two  materials 
programs  (agreement  and  non¬ 
agreement  state],”  and  that  “For 
agreement-state  programs,  NRC  does  not 
have  specific  criteria  or  procedures  to 
determine  when  to  suspend  or  revoke 
an  inadequate  or  incompatible 
program.”  GAO/RCED-93-90  Nuclear 
Materials  Regulation  at  3  (April  1993). 

In  subsequent  Congressional  testimony 
concerning  the  GAO  findings,  the  NRC 
Commissioners  acknowledged  that  NRC 
criteria  and  procedures  should  be 
improved,  and  stated  that  NRC  was 
developing  new  criteria  to  assess  the 
adequacy  and  compatibility  of 
individual  Agreement  State  programs, 
and  new  procedures  vdiich  would 
govern  suspension  and  termination  of 
Agreement  State  programs. 

As  contemplated  by  CAA  section 
112(d)(9),  EPA  and  NRC  entered  into 
consultations  intended  to  resolve  these 
concerns.  The  ALARA  program,  which 
requires  NRC  licensees  to  i^uce 
emissions  to  the  extent  feasible  below 
the  mandatory  ceiling  in  10  CFR  Part  20, 
was  the  principal  focus  of  subsequent 
discussions  between  EPA  and  NRC.  In 
these  discussions,  EPA  and  NRC 
discussed  various  NRC  proposals  for  a 
rule  which  would  “constrain” 
emissions  from  NRC  licensees  other 
than  nuclear  power  reactors,  either  by 
establishing  a  rebuttable  presumption 
that  emissions  causing  a  dose  exceeding 
10  mrem/yr  are  not  ALARA,  or  by 
expressly  finding  that  ALARA  requires 
licensees  to  maintain  emissions  at  or 
below  the  10  mrem/yr  level.  During  the 
course  of  these  discussions,  a  new 
concern  also  emerged  as  to  whether  the 
NRC  policies  on  Agreement  States 
which  were  under  development  would 
enable  NRC  to  require  that  a  “constraint 
level”  be  a  mandatory  element  of 
compatibility.  See  letter  finm  Mary  D. 
Nichols,  EPA  Assistant  Administrator 
for  Air  and  Radiation,  to  NRC  Chairman 
Ivan  Selin,  July  6, 1994,  Docket  Entry 
A-92-50,  IV-C-4. 

On  July  22, 1994,  NRC  proposed  a 
“constraint  level”  rule  wMch  would 
have  required  each  licensee  to  develop 
an  ALARA  program  to  maintain  or 
achieve  emissions  resulting  in  a  dose  at 
or  below  10  mrem/yr  or,  in  the 
alternative,  to  “justify”  a  conclusion 
that  emissions  resulting  in  a  dose 
exceeding  10  mrem/yr  are  ALARA.  See 


letter  from  NRC  Chairman  Ivan  Selin  to 
EPA  Administrator  Carol  M.  Browner, 
July  22, 1994,  Docket  Entrv  A-92-50, 
IV-D-74.  That  correspondence  also 
noted  that  new  procedures  to  assiue  the 
adequacy  and  compatibility  of 
Agreement  States  were  under 
development,  and  indicated  that  NRC 
would  also  propose  to  require 
Agreement  States  to  adopt  the  proposed 
“constraint  level”  rule  as  a  matter  of 
compatibility. 

After  reviewing  the  “constraint  level” 
rule  proposed  by  NRC  on  July  22, 1994, 
EPA  concluded  that  the  proposed 
provision  permitting  licensees  to 
“justify”  emissions  in  excess  of  10 
mrem/yr  left  imcertainty  as  to  whether 
NRC  or  an  individual  Agreement  State 
might  accept  or  coimlenance  as  ALARA 
emissions  resulting  in  a  dose  exceeding 
10  mrem/year.  As  a  consequence,  EPA 
was  concerned  that  it  would  still  not  be 
able  to  determine  that  future 
radionuclide  emissions  from  afiected 
licensees  would  be  consistently  and 
predictably  at  levels  resulting  in  a  dose 
below  10  mrem/yr,  or  that  NRC  or  an 
individual  Agreement  State  would  be 
able  to  compel  a  licensee  to  reduce 
emissions  if  the  10  mrem/yr  level  were 
exceeded.  EPA  then  advised  NRCthat 
EPA  did  not  .consider  it  prudent  to 
proceed  with  rescission  of  subpart  I  for 
NRC  licensees  other  than  nuclear  power 
reactors  based  on  a  record  which  might 
not  adequately  support  the  legal 
determination  required  by  section 
112(d)(9).  Docket  Entry  A-92-50, 
IV-C-4. 

3.  NRC  Actions  Responsive  to  EPA 
Concerns 

On  December  21, 1994,  after  further 
considering  the  concerns  expressed  by 
EPA,  NRC  proposed  to  EPA  a 
“constraint”  rule  construing  ALARA  as 
requiring  each  licensee  to  limit  £iir 
emissions  to  a  level  resulting  in  a  dose 
no  greater  than  10  mrem/yr.  See  letter 
from  NRC  Chairman  Ivan  Selin  to  EPA 
Administrator  Carol  M.  Browner. 
December  21, 1994,  Docket  Entry  A-92- 
50,  IV-D-26.  Under  this  proposd, 
exceeding  the  NRC  constraint  level 
would  not  itself  be  a  violation,  but  any 
licensee  exceeding  the  10  mrem/yr 
constraint  would  be  required  to  report 
the  exceedance  and  to  take  corrective 
measures  to  prevent  a  recurrence.  On 
March  14, 1995,  NRC  Confirmed  that  it 
intended  to  make  the  proposed 
constraint  rule  a  matter  of  Division 
Level  2  compatibility,  which  requires 
each  Agreement  State  to  incorporate  in 
its  program  provisions  at  least  as 
stringent  as  those  established  by  the 
NRC  rule.  See  letter  firom  Robert  M. 
Bemero,  Director  of  the  NRC  Office  Of 
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Nuclear  Material  Safety  and  Safeguards, 
to  Mary  D.  Nichols,  EPA  Assistant 
Administrator  for  Air  and  Radiation, 
March  14, 1995,  Docket  Entry  A-92-50, 
IV-D-27. 

NRC  has  also  taken  steps  which 
address  concerns  regarding  the 
adequacy  of  criteria  and  procedures  for 
the  Agreement  State  program.  NRC 
published  a  draft  policy  statement 
concerning  adequacy  and  compatibility 
criteria,  59  FR  37269  (July  21, 1994), 
and  a  draft  policy  statement  setting  forth 
procedures  which  permit  suspension  or 
termination  of  individual  Agreement 
State  programs.  59  FR  40059  (August  5, 
1994).  In  the  March  14, 1995  letter,  NRC 
assiued  EPA  that  the  final  policy 
statement  on  compatibility  criteria 
would  be  consistent  with  the  NRC 
proposal  to  make  the  NRC  "constraint 
level"  rule  a  matter  of  Division  Level  2 
compatibility. 

Aner  reviewing  the  proposed  rule 
described  in  the  December  21, 1994 
letter  and  the  additional  assurances 
provided  in  the  March  14, 1995  letter, 
EPA  advised  NRC  that  it  had  concluded 
that  adoption  by  NRC  of  the  proposals 
and  policies  set  forth  in  these  letters 
should  be  sufficient  to  resolve  the 
Agency’s  stated  concerns  regarding  its 
ability  to  make  the  finding  required  to 
support  rescission  imder  CAA  Section 
112(d)(9).  See  letter  &t>m  EPA 
Administrator  Carol  M.  Browner  to  NRC 
Chairman  Ivan  Selin,  March  31, 1995, 
Docket  Entry  A-92-50,  IV-C-5.  In  that 
correspondence,  EPA  also  stated  its 
intent  to  publish  a  notice  requesting 
supplementary  comment  concerning  the 
proposed  rule  to  rescind  subpart  I  for 
NRC  licensees  other  than  nuclear  power 
reactors  in  conjunction  with  the 
publication  by  NRC  of  its  proposed 
constraint  rule. 

4.  EPA’s  Notice  Reopening  the 
Comment  Period 

EPA  published  a  notice  reopening  the 
comment  period  for  the  rulemaking  to 
rescind  subpart  I.  60  FR  50161, 
(September  28, 1995).  The  Notice 
reaffirmed  EPA’s  proposal  to  rescind 
subpart  I,  describe  the  expected 
proposed  revisions  to  the  NRC  program 
which  would  support  EPA’s  rescission, 
and  invited  additional  comment  on  the 
sufficiency  of  the  revisions  to  the  NRC 
program  to  support  the  finding  required 
by  section  112(d)(9).  The  Agency 
extended  the  period  for  submitting 
comments  in  response  to  the  Notice 
until  February  22, 1996,  to  allow  the 
public  time  to  review  NRC’s  proposed 
constraint  rule  prior  to  submitting 
comments  to  EPA.  NRC  published  the 
proposed  constraint  rule  on  December 
13, 1995.  60  FR  63984. 


5.  NRC  Constraint  Level  for  Air 
Emissions  of  Radionuclides  and  NRC 
Agreement  State  Policies  and 
Procedures 

On  December  10, 1996, 

Commissioners  adopted  a  final 
"constraint”  rule  modifying  the  NRC 
radiation  protection  program  codified  at 
10  CFR  part  20.  61  FR  65120.  The  final 
regulations  adopted  by  NRC  establish  a 
constraint  of  10  mreni/yr  total  efiective 
dose  equivalent  (TEDE)  *  for  dose  to 
members  of  the  public  from  air 
emissions  of  radionuclides  fium  NRC 
licensed  facilities  other  than 
commercial  nuclear  power  reactors.  10 
CFR  section  20.1101(d).  A  dose 
constraint  is  defined  as  “a  value  above 
which  specified  licensee  actions  are 
required."  10  CFR  section  20.1003,  as 
amended.  Thus,  the  final  rule  codifies  a 
numerical  value,  10  mrem/yr  TEDE,  for 
NRC’s  application  of  its  ALARA 
principles  contained  in  10  CFR  part  20 
for  radioactive  air  emissions  from  NRC 
licensees  other  than  commercial  nuclear 
power  reactors.  In  the  event  that  the  10 
mrem/yr  constraint  is  exceeded,  the 
exceedance  must  be  reported  to  NRC  by 
the  licensee  within  30  days  and  the 
licensee  must  also  provide  a  description 
of  the  circumstances  of  the  exceedance 
and  describe  the  corrective  steps  that 
have  been  or  will  be  taken  to  ensure  that 
the  exceedance  will  not  reocciu.  10  CFR 
section  20.2203(b)(l)(iv):  61  FR  at  65121. 
NRC  regulations  provide  for  licensees  to 
propose  corrective  sfeps  and  NRC  will 
approve  such  actions  (e.g.,  installation 
of  filters,  installation  of  a  new  pump, 
etc.)  if  appropriate  to  efiectuate  a 
decrease  in  dose.  10  CFR  section 
20.1101(d);  61  FR  at  65123.  See  also 
Memorandum  to  Docket  A-92-50  from 
Gale  Bonamio,  Workgroup  Chair, 
December  16, 1996,  Docket  Entry  A-92- 
50,  IV-B-1  (analyzing  final  "constraint” 
rule). 

The  final  constraint  rule  has  been 
assigned  a  Division  Level  2 
compatibility.  61  FR  at  65126.  Thus,  the 
Agreement  States  must  address  the 
constraint  rule  in  their  regulations,  but 
they  may  adopt  more  restrictive 
requirements  than  the  constraint  rule. 
The  Commission  plans  to  revise  and 
finalize  draft  NRC  Regulatory  Guide 
8.37  as  Regulatory  Guide  4.20  at  the 
time  of  implementation  of  their  rule. 
This  Regulatory  Guide  will  outline 
methods  for  demonstrating  compliance 
with  the  constraint  level  and  the 
elements  of  the  report  required  to  be 
submitted  in  the  event  the  constraint 


■  NRC  expresses  dose  in  total  effective  dose 
equivalent  (TEDE),  while  subpart  I  expresses  dose 
in  effective  dose  equivalent  (^E).  These  two  terms 
are  equivalent 


level  is  exceeded.  This  Guide  will  also 
express  the  Commission’s  belief  that 
based  on  EPA’s  study  and  NRC’s 
ongoing  licensing  emd  inspection 
program,  the  constraint  level  for  doses 
to  members  of  the  public  from  air 
emissions  of  radionuclides  as  codified 
at  section  20.1101(d)  is  easily 
achievable  by  all  materials  licensees. 

In  addition,  the  Commission  recently 
approved,  in  principle,  final  policy 
statements  entitled  "Statement  of 
Principles  and  Policy  for  the  Agreement 
State  Program”  and  “Policy  Statement 
on  Adequacy  and  Compatibility  of 
Agreement  State  Programs”.  60  FR 
^9463  (August  2, 1995).  These 
documents  describe  the  principles  of 
the  Agreement  State  program  including 
the  roles  and  responsibilities  of  NRC 
and  the  States  in  administering  the 
program,  and  outline  a  general 
framework  for  determining  which  NRC 
program  elements  and  requirements 
should  be  implemented  by  the 
Agreement  States. 

NRC  provided  additional  information 
to  EPA  regarding  the  Commission’s 
authority  to  suspend  or  terminate 
Agreement  State  programs.  See  letter 
from  Martin  Malsch,  NRC  Deputy 
General  Coimsel  to  Ramona  Trovato, 
Director  of  EPA’s  Office  of  Radiation 
and  Indoor  Air,  November  19, 1996, 
Docket  Entry  A-92-50,  IV-G-8.  As 
discussed  above,  the  Commissioners 
approved  the  final  "constraint”  rule  as 
a  matter  of  Division  2  compatibility, 
meaning  that  Agreement  States  "will 
have  to  include  an  essentially  identical 
or  more  restrictive  legally  binding 
generic  requirement  in  their  regulatory 
program.”  Id.  The  correspondence  notes 
that  in  the  event  an  Agreement  State 
adopts  a  standard  which  is  less  stringent 
than  the  constraint  rule,  "NRC  would  be 
legally  authorized  to  take  a  variety  of 
actions  with  respect  to  the  State 
program,  including  probation, 
suspension  or  termination  of  the 
program.”  Id. 

Moreover,  periodic  reviews  of  the 
Agreement  State  programs  are 
conducted  by  NRC  to  ensure  that  those 
programs  are  compatible  with  NRC’s 
regulatory  program  and  adequate  to 
protect  the  public  health.  Id.  The  review 
process  and  criteria  for  such  reviews  are 
contained  in  NRC’s  Integrated  Materials 
Performance  Evaluation  Program 
(IMPEP)  issued  on  September  12, 1995, 
a  copy  of  which  is  contained  in  the 
docket  for  this  rulemaking.  As  noted  in 
the  correspondence,  procediires  were 
provided  to  the  Commissioners  on  April 
25, 1996,  which  will  be  applied  by  NRC 
if  circiunstances  warrant  the  futxue 
suspension  or  termination  of  Agreement 
State  programs.  Id.  The  correspondence 
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thus  concludes  that  “the  IMPEP, 
together  with  designation  of  the 
constraint  rule  as  category  2  for 
compatibility  purposes,  provide 
objective  criteria  to  be  used  in  assessing 
Agreement  State  regulation  of  air 
emissions  and  would  provide  a 
satisfactory  legal  basis  for  any  NRC 
action  required  to  address  deficiencies 
in  Agreement  State  programs  including, 
if  necessary,  suspension  or  revocation  of 
the  Agreement  State  program.”  Id.  at  2 

ni.  Final  Rule  to  Rescind  40  CFR  Part 
61,  Subpart  I  for  NRC  and  Agreement 
State  Licensees 

A.  EPA  Determination  Under  CAA 
Section  112(d)(9) 

Section  112(d)(9).  authorizes  EPA  to 
decline  to  regulate  radionuclide 
emissions  from  NRC  licensees  under  the 
CAA  provided  that  EPA  determines,  by 
rule,  and  after  consultation  with  NRC, 
that  the  regulatory  scheme  established 
by  NRC  protects  the  public  health  with 
an  ample  margin  of  safety.  The 
legislative  history  of  section  112(d)(9) 
provides  clear  guidance  as  to  what  is 
meant  by  “an  ample  margin  of  safety  to 
protect  the  public  health”  and  what 
process  the  Administrator  should  follow 
in  making  that  determination  in  a 
rulemaking  proceeding  under  section 
112(d)(9).  The  Conference  Report 
accompanying  S.1630  points  out  that 
the  “ample  margin  of  safety”  finding 
under  section  112(d)(9)  is  the  same 
“ample  margin  of  safety”  requirement 
that  governed  the  development  of 
standards  promulgated  under  section 
112  of  the  CAA  prior  to  its  amendment 
in  1990.  The  conferees  also  made  clear 
that  the  process  the  Administrator  is 
expected  to  follow  in  making  any  such 
determination  under  section  112(d)(9)  is 
the  process  “required  xmder  the 
decision  of  the  U.S.  Court  of  Appeals  in 
NRDCv.  EPA.  824  F.2d  1146  (D.C.  Cir. 
1987)  [Vinyl  Chloride)."  H.  Rep.  No. 
101-952, 101st  Cong.,  2d  Sess.  339 
(1990),  reprinted  in  1  A  Legislative 
History  of  the  Clean  Air  Act 
Amendments  of  1990,  at  1789  (1993) 
(hereinafter  “Legislative  History 
CAAA90”). 

From  the  language  of  section 
112(d)(9),  it  is  apparent  that  where  EPA 
has  alr^dy  specifically  determined 
what  level  of  emissions  must  be 
achieved  to  provide  an  “ample  margin 
of  safety,”  that  level  is  the  benchmark 
by  which  EPA  must  evaluate  the 
adequacy  of  the  NRC  program.  EPA 
specifically  found  when  it  promulgated 
40  CFR  part  61,  subpart  I,  that  lO  mrem/ 
yr  would  provide  the  requisite  “ample 
margin  of  safety.”  EPA  conducted  a  two- 
step  “ample  margin  of  safety”  analysis 


when  it  promulgated  subpart  I  in  1989, 
and  EPA  hereby  incorporates  that 
analysis  by  reference  as  part  of  its 
present  finding. 

As  EPA  interprets  section  112(d)(9), 
the  Agency  may  rescind  the  subpart  I 
NES1L\P  as  it  applies  to  NRC  licensed 
facilities  other  ^an  commercial  nuclear 
power  reactors  if  the  Agency  (1) 
consults  with  NRC,  (2)  engages  in  public 
notice  and  comment  rulemaking,  and  (3) 
finds  that  the  separate  NRC  regulatory 
program  provides  an  equivalent  level  of 
public  health  protection  (i.e.,  an  ample 
margin  of  safety)  as  would  be  provided 
by  implementation  of  subpart  I.  While  a 
rulemaking  to  rescind  a  standard 
applicable  to  NRC  licensee&.may 
commence  prior  to  incorporation  of  all 
necessary  elements  in  the  NRC 
regulatory  program,  the  elements  of  the 
NRC  program  must  be  deemed  adequate 
by  EPA  to  fully  satisfy  the  statutory 
standard  at  the  time  EPA  takes  final 
action. 

Section  112(d)(9)  does  not  require 
exact  equivalence  between  the  ^A  and 
NRC  programs  applicable  to  a  particular 
category  of  licensees  before  EPA  may 
decline  to  regulate  radionuclide  air 
emissions  from  that  category.  This 
construction  of  section  112(d)(9)  was 
expressly  affirmed  by  the  Court  of 
Appeals  in  its  impublished 
Memorandum  opinion  denying  the 
petition  for  review  of  EPA’s  rescission 
of  subpart  I  as  applied  to  nuclear  power 
reactors.  Unpublished  Opinion,  Sierra 
Club,  et  al..  v.  Environmental  Protection 
Agency.  No.95-1562  (D.C.  Cir.  October 
22, 1996)  at  4.  Section  112(d)(9)  requires 
that  EPA  conclude  that  implementation 
of  the  NRC  program  as  a  whole  will 
achieve  substantive  protection  of  the 
public  health  equivalent  to  or  better 
than  that  which  would  be  achieved  by 
enforcement  of  the  EPA  standard.  Thus, 
if  the  NRC  program  as  a  whole  will 
assure  that  air  emissions  from  all 
affected  licensees  remain  below  the  EPA 
standard,  the  NRC  program  may  be 
deemed  to  provide  an  ample  margin  of 
safety,  rega^less  of  whether  this  results 
finm  enforcement  by  NRC  of  a  single 
numerical  standard. 

Based  on  its  study  of  NRC  and 
Agreement  State  licensees,  EPA  has 
ah^dy  determined  that  current  air 
emissions  from  such  licensees  cause 
doses  which  are  in  compliance  with  the 
10  mrem/yr  standard  in  subpart  I. 
However,  as  EPA  construes  section 
112(d)(9),  EPA  must  also  evaluate  the 
ability  of  the  NRC  and  Agreement  State 
program  to  assxure  that  emissions  remain 
below  the  level  required  to  provide  an 
“ample  margin  of  safety.”  Thus,  in 
deciding  whether  EPA  may  decline  to 
regulate  a  partiailar  category  or 


subcategory  of  NRC  or  Agreement  State 
licensees  presently  regulated  under 
subpart  I,  EPA  construes  section 
112(d)(9)  as  requiring  that  EPA 
determine:  (1)  ^at  emissions  from  NRC 
licensees  (or  Agreement  State  licensees 
when  authority  to  regulate  the  licensees 
has  been  assumed  by  the  State)  in  that 
category  or  subcategory  will  be 
consistently  and  predictably  at  or  below 
a  level  resulting  in  a  dose  of  10  mrem/ 
yr,  and  (2)  that  NRC  (or  the  Agreement 
States)  can  and  will  require  any 
individual  licensee  in  that  category  or 
subcategory  with  emissions  that  cause  a 
dose  exceeding  10  mrem/yr  to  reduce 
the  emissions  sufficiently  that  the  dose 
will  not  exceed  10  mrem/yr. 

EPA  has  previously  concluded  that 
radionuclide  emissions  to  the  ambient 
air  from  NRC  and  Agreement  State 
licensees  other  than  nuclear  power 
reactors  are  generally  well  below  the 
level  that  would  result  in  a  dose 
exceeding  10  mrem/yr.  EPA  experience 
in  administration  of  subpart  I  since  it 
became  efiective  confirms  this 
conclusion.  Out  of  the  thousands  of 
licensees  subject  to  the  standard,  only 
16  facilities  reported  radionuclide  air 
emissions  exceeding  the  EPA  standard 
for  calendar  year  1993  and  onj^  one 
facility  reported  emissions  exceeding 
the  EPA  standard  for  calendar  yeeir 
1994.  No  facilities  reported  exceeding 
-the  subpart  1 10  mrem/yr  standard  for 
calendar  year  1995.  See  Memorandum 
to  Docket  A-92-50  from  Byron  Bimger, 
December  18, 1996,  Docket  Entry  A-92- 
50,  IV-B-2  (Ap'pendix  to  final 
rulemaking  describing  EPA’s  experience 
implementing  Subpart  I).  Most  of  the 
reported  exce^ances  were  resolved 
through  EPA  approval  of  appropriate 
site-sp>ecific  adjustments  to  the  input 
parameters  for  COMPLY,  the  coi^uter 
code  used  for  calculating  doses.  Ine  one 
exceedance  not  resolved  through 
adjustments  to  the  input  parameters  for 
COMPLY  was  satisfactorily  resolved  by 
the  facility. 

EPA  concludes  that  the  final  adoption 
by  NRC  of  the  NRC  constraint  rule  and 
the  satisfactory  resolution  by  NRC  of 
prior  deficiencies  in  NRC  Agreement 
State  policies  and  procedures  resolve  all 
remaining  concerns  regarding  the 
adequacy  of  the  NRC  program  to 
provide  an  “ample  margin  of  safety” 
and  support  the  requisite  determination 
for  rescission  imder  CAA  section 
112(d)(9).  Promulgation  of  the  NRC 
constraint  rule  assures  that  radionuclide 
emissions  by  the  aflected  licensees  will 
be  consistently  and  predictably  below  a 
level  which  would  result  in  a  dose 
exceeding  10  mrem/yr,  and  that  NRC 
can  require  an  individual  licensee  who 
exceeds  the  10  mrem/yr  level  to  take 
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corrective  actions  to  reduce  emissions. 

By  making  the  NRC  constraint  rule  a 
matter  of  Division  Level  2  compatibility, 
NRC  has  assured  EPA  that  those 
licensees  regulated  by  individual 
Agreement  States  also  will  be  subject  to 
the  10  mrem/yr  constraint  level  and  will 
be  required  to  report  and  correct  any 
exceedances  of  that  level.  Finally,  the 
adoption  by  NRC  of  policies 
establishing  specific  criteria  for 
adequacy  and  compatibility,  and 
pnx^ures  for  suspension  or 
termination  of  Agreement  State 
programs  resolves  the  Agency’s 
concerns  regarding  the  ability  of  NRC  to 
act  if  it  determines  that  an  Agreement 
State  program  is  inadequate  or 
incompatible. 

EPA  is  confident  that  NRC  has  the 
capability  to  enforce  the  provisions  of 
the  constraint  rule  throu^  its 
inspection  and  enforcement  programs. 
According  to  NRC,  NRC’s  inspection 
program  is  based  on  conducting  on-site 
inspections  of  each  licensee’s  facility  at 
finquencies  determined  partly  by  the 
size  of  the  operation  and  the  amount  of 
radioactive  materials  the' licensee  is 
authorized  to  possess.  Inspection 
finquendes  appear  to  vary  from  a  high 
of  once  pq^ear  for  large  licensees  to 
once  every  five  years  for  very  small 
licensees.  However,  EPA  understands 
that  the  majority  of  licensees  authorized 
to  possess  any  significant  amounts  of 
radioactive  materials  are  inspected  at 
frequencies  ranging  fr-om  one  to  three 
years.  'The  Agency  also  notes  that 
inspection  ii^uencies  may  be  adjusted 
by  NRC  as  needed,  and  increased  for 
licensees  who  have  been  subjected  to 
certain  NRC  enforcement  actions. 

NRC’s  enforcement  program  is 
addressed  in  the  NRC’s  Enforcement 
Policy,  NUREG-1600,  “General 
Statement  of  Policy  and  Procedure  for 
NRC  Enforcement  Actions,’’  (60  FR 
34381,  June  30, 1995).  All  violations 
identified  through  inspections  and 
investigations  are  subject  to  civil 
enforcement  actipn  and  may  also  be 
subject  to  criminal  prosecution.  After  an 
apparent  violation  is  identified,  the 
severity  is  evaluated  in  order  to  ♦ 
determine  the  appropriate  enforcement 
sanction.  Severity  levels  range  from 
Level  I  for  the  most  significant 
violations,  to  Level  IV  for  those  of  more 
than  minor  concern.  Minor  violations 
are  not  subject  to  formal  enforcement 
action.  The  NRC  uses  three  primary 
enforcement  sanctions:  Notices  of 
Violation,  civil  penalties,  and  orders.  A 
Notice  of  Violation  (NOV)  sets  forth  one 
or  more  violations  of  a  legally  binding 
requirement  and  normally  requires  a 
response  fit>m  the  licensee  describing 
the  reasons  for  the  violation,  the 


corrective  steps  taken  or  planned,  and 
the  date  when  actions  will  be  complete. 

A  civil  penalty  is  a  monetary  fine 
considered  for  Severity  Level  m 
violations  and  are  normally  assessed  for 
Severity  Level  I  and  n  violations  and 
knowing  and  conscious  violations  of  the 
reporting  requirements  of  Section  206  of 
the  Energy  Reorganization  Act.  In 
addition  to  NOVs  and  civil  penalties, 
orders  may  be  used  to  modify,  suspend, 
or  revoke  licenses.  Orders  may  require 
additional  corrective  actions,  such  as 
removing  specified  individuals  from 
licensed  activities  or  requiring 
additional  controls  or  outside  audits. 
Persons  adversely  affected  by  orders 
that  modify,  suspend,  or  revoke  a 
license,  or  that  take  other  action  may 
request  a  hearing. 

m  addition  to  the  insi>ection  and 
enforcement  programs,  NRC  conducts 
periodic  reviews  of  the  Agreement  State 
radiation  control  programs.  During 
those  reviews,  the  NRC  staff  evaluates 
whether  (Ij  the  Agreement  State  has  a 
compatible  regulatory  program,  (2)  the 
Agreement  State  is  periodically 
conducting  inspections  of  licensed 
activities  involving  agreement  material 
to  provide  reasonable  assurance  of  safe 
licensee  operations  and  to  determine 
compliance  with  its  regulatory 
requirements,  and  (3)  &e  Agreement 
State  is  taking  timely  enforcement 
action  against  licensees,  when 
necess^,  through  legal  sanctions 
authorized  by  state  statutes  and 
reflations. 

Based  on  the  above  analysis,  EPA  is 
today  determining  that  the  NRC 
regulatory  prograih  for  licensees  other 
than  commercial  nuclear  power  reactors 
provides  an  ample  margin  of  safety  to 
protect  the  public  health  under  CAA 
section  112(d)(9). 

IV.  Sununary  of  Major  Comments  and 
Responses  to  Comments  From  1992 
NPRM  and  Notice  Reopening  Comment 
Period 

This  section  briefly  describes  the 
major  comments  EPA  received  in 
response  to  the  Agency’s  rulemaking  to 
rescind  subpart  I  for  NRC  and 
Agreement  State  licensed  facilities  other 
than  commercial  nuclear  power 
reactors.  EPA  received  numerous 
written  comments  in  response  to  the 
December  1, 1992,  proposal  and  the 
September  28, 1995,  notice  inviting 
additional  comments.  The  Agency  also 
received  comments  dviring  public 
hearings  conducted  on  January  14, 1993 
and  February  29, 1996;  Additionally, 
the  Agency  received  comments  on  die 
specific  issue  of  whether  to  rescind 
subpart  I  for  facilities  other  than 
commercial  nuclear  power  reactors 


during  the  comment  period  for  other 
rulemakings,  e.g.,  the  proposed  stays 
discussed  above.  The  Agency  stated  at 
the  time  of  those  rulem^ings  that  such 
comments  would  be  addressed  in  the 
context  of  this  rulemaking  on  rescission. 
Comments  received  by  the  Agency 
during  the  pendency  of  this  rulemaking, 
together  with  relevant  comments 
received  in  other  rulemakings,  are 
addressed  in  the  Response  to  Comments 
Document  which  has  been  placed  in  the 
docket  for  this  rulemaking. 

A  major  concern  expressed  by 
commenters  relates  to  the  lack  of  any 
provision  in  the  Atomic  Energy  Act 
(AEA)  equivalent  to  the  broad  authority 
to  file  citizen  suits  provided  by  Clean 
Air  Act  section  304.  Commenters 
asserted  that  the  absence  of  a  citizen 
suit  provision  applicable  to  the  NRC 
regulatory  program  would  prevent  a 
determination  by  EPA  that  the  EPA  and 
NRC  regulatory  programs  are  equally 
stringent.  While  EPA  believes  that  this 
difference  in  the  respective  enabling 
statutes  of  the  two  agencies  could  be 
properly  considered  by  EPA  as  one 
factor  in  deciding  whether  or  not  to 
exercise  its  discretion  to  rescind,  EPA 
does  not  believe  that  this  difference 
precludes  the  substantive  finding 
required  by  section  112(d)(9).  When 
Congress  adopted  section  112(d)(9), 
Congress  was  aware  that  the  CAA 
includes  citizen  suit  authority  and  that 
the  AEA  has  no  comparable  provisions. 
Despite  this  difference.  Congress  clearly 
envisioned  that  circvunstances  might  be 
such  that  EPA  would  make  the  finding 
required  by  section  112(d)(9)  of  the 
CAA.  EPA  notes  that  the  same  argument 
concerning  the  absence  of  citizen  suit 
authority  was  recently  rejected  by  the 
District  of  Columbia  Court  of  Appeals  in 
an  unpublished  opinion  upholding  the 
Agency’s  rescission  of  subpart  I  for 
nuclear  power  reactors.  Unpublished 
Opinion,  Sierra  Club,  et  al.,  v. 
Environmental  Protection  Agency, 
No.95-1562  (D.C.  Cir.  October  22, 1996). 

In  making  today’s  ample  margin  of 
safety  determination  under  section 
112(d)(9),  the  Agency  considered 
whether  future  emissions  from  licensees 
will  be  consistently  and  predictably  at 
or  below  a  level  resulting  in  a  dose  of 
10  mrem/yr  and  whether,  in  the  event 
a  licensee  exceeds  that  level,  NRC  or  an 
Agreement  State  can  and  will  require 
the  licensee  to  reduce  emissions.  In  the 
event  that  the  NRC  regulatory  program 
does  not  assure  that  licensee  emissions 
result  in  doses  at  or  below  10  mrem/ 
year,  any  interested  person  may  petition 
EPA  to  initiate  a  rulemaking  to  reinstate 
subpart  I.  Furthermore,  EPA  can  act  on 
its  own  initiative  to  reconsider  the 
rescission  if  new  infprmation  indicates 
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that  the  public  health  is  not  protected 
with  an  ample  margin  of  safety. 

Some  commenters  were  also 
concerned  about  the  regulatory 
authority  of  the  states  and  how  actions 
such  as  this  rescission,  taken  pursuant . 
to  section  112(d)(9),  might  aRect  the 
states*  authority  under  &e  CAA  to 
establish  radionuclide  air  emission 
standards.  This  issue  was  addressed  in 
a  July  2, 1993,  letter  from  Robert  M. 
Bernero,  Director  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards 
to  Margo  Oge,  Director  of  EPA’s  Office 
of  Radiation  and  Indoor  Air.  Docket 
Entry  A-92-50,  IV-D-21.  Mr.  Bemero 
stated  that  the  NRC  Office  of  General 
Counsel  has  examined  the  CAA,  and 
relevant  portions  of  the  legislative 
history,  “and  has  concluded  that  the 
passage  of  the  1990  CAA  amendments 
had  no  effect  on  the  preexisting  power 
of  the^tates  imder  section  116  [sic]  to 
establish  radionuclide  air  emission 
standards,  regardless  of  any  action  EPA 
might  take  pursuant  to  section 
112(d)(9).”  EPA  concius  with  NRC’s 
construction.  NRC  has  also  stated  in  the 
preamble  to  the  final  constraint  rule  that 
“[T]he  Commission  believes  that  [CAA 
section  112(d)(9]  clarifies  that  EPA’s 
determination  regarding  NRC  and 
Agreement  State  licensees  has  no  effect 
on  the  existing  authority  of  States  to 
impose  air  emission  standards  that  are 
more  stringent  than  those  of  EPA.” 
Furthermore,  as  noted  earlier,  the 
Commission’s  designation  of  the 
constraint  rule  as  a  Division  Level  2 
matter  of  compatibility  allows  the 
Agreement  States  to  set  more  stringent 
standards  than  the  NRC  constraint  rule. 
61  FR  65120,  65126  (December  10, 

1996).  In  addition,  this  issue  was 
extensively  discussed  by  the  Senate 
during  floor  debate  for  the  1990  CAA 
amendments.  Passage  of  the  “Simpson 
Amendment”  (section  112(d)(9))  failed 
on  the  first  vote  due  to  concerns  that  the 
amendment  somehow  affected  states’ 
rights  and  the  question  of  state  authority 
had  to  he  addressed  before  the 
amendment  ultimately  succeeded  in 
passage.  As  explained  by  Senator 
Burdick,  “Section  112(d)(9)  provides  for 
State  authority  for  radionuclide 
emissions  in  the  same  manner  and  to 
the  same  extent  as  does  existing  section 
116”  of  the  CAA,  which  contains  the 
provision  that  “nothing  in  this  Act  shall 
preclude  or  deny  the  right  of  any  state 
or  political  subdivision  thereof  to  adopt 
or  enforce  any  standard  or  limitation 
respecting  emissions  of  air  pollutants 
April  3, 1990  Congressional 
Record  S3798. 

Some  commenters  object  to  the  EPA 
rescission  based  on  the  argument  that 
the  NRC  constraint  rule  is  not  an 


enforceable  standard.  As  discussed 
above,  section  112(d)(9)  does  not  require 
exact  equivalence  between  the  EPA  and 
NRC  regulatory  programs  before  EPA 
may  decline  to  regulate  radionuclide 
emissions  firom  a  particular  category  or 
subcategory  of  NRC  licensees.  Rather, 
section  112(d)(9)  requires  EPA  to 
determine  that  the  NRC  regulatory 
pro^m  as  a  whole  will  protect  public 
health  to  the  same  or  greater  level  as 
would  implementation  of  subpart  I.  The 
study  conducted  by  EPA  as  described 
above,  the  Agency’s  experience  in 
implementing  subpart  I  since  it  became 
effective  in  1992,  and  NRC’s  recent 
adoption  of  the  constraint  rule  and 
Agreement  State  policies  provide  ample 
basis  for  EPA  to  conclude  that  public 
health  will  be  protected  to  the  same 
level  as  would  be  achieved  through 
continued  implementation  of  subpart  I. 
Although  the  NRC  constraint  level  is  not 
like  the  EPA  standard  in  subpart  I,  in 
that  exceeding  the  constraint  is  not  itself 
an  actionable  violation,  the  constraint 
level  is  a  value  above  which  licensees 
must  take  actions  to  reduce  emissions. 
Thus,  EPA  may  conclude  that  future 
doses  to  members  of  the  public  caused 
by  emissions  of  radionuclides  from  this 
category  of  facilities  will  be  predictably 
and  consistently  at  or  below  10  mrem/ 
yr  and  that  NRC  can  and  will  take  action 
in  the  event  a  facility  exceeds  the  10 
mrem/yr  level. 

Commenters  also  expressed  concern 
that  the  constraint  rule  does  not  limit 
doses  from  radioiodine  to  the  3  mrem/ 
yr  level  of  subpart  I.  Doses  resulting 
from  emissions  of  radioiodines  were 
specifically  considered  as  part  of  the 
EPA  study  described  in  detail  above. 

The  study  demonstrated  that  no  facility 
surveyed  emitted  a  level  of  radioiodines 
causing  a  dose  above  1  mrem/yr,  and 
extrapolation  of  the  survey  data 
indicated  that  no  licensed  facility  was 
expected  to  have  emissions  exceeding 
the  EPA  standard.  Based  on  ail  of  the 
information  now  available  concerning 
the  activities  of  NRC  and  Agreement 
State  licensees,  EPA  believes  that  it  is 
very  imlikely  that  any  licensee  who  is 
in  compliance  with  the  constraint  level 
for  all  radionuclides  of  10  mrem/yr  will 
have  radioiodine  emissions  exce^ing 
the  present  EPA  standard.  Accordingly, 
EPA  does  not  consider  the  absence  of  a 
separate  limit  for  radioiodines  in  the 
NRC  program  to  be  a  factor  which  will 
prevent  die  NRC  program  from 
providing  an  ample  margin  of  safety. 

Some  commenters  expressed  an 
additional  concern  regarding  the 
adequacy  of  the  constraint  rule  based  on 
the  fact  that  Agreement  States  have 
three  years  in  which  to  adopt  the 
constraint  rule  after  it  has  been  finally 


adopted  by  NRC.  The  commenters  are 
apparently  concerned  that  there  will  be 
up  to  a  three  year  gap  in  regulatory 
coverage  in  some  individual  Agreement 
States  before  a  state  version  of  the 
constraint  rule  can  be  adopted.  EPA 
understands  this  hypothetical  concern, 
but  believes  that  it  is  misplaced  for  the 
following  reason.  The  general  ALARA 
requirement  is  already  legally 
enforceable  in  every  Agreement  State. 
Whatever  the  opinion  of  any  individual 
Agreement  State  in  the  past  as  to  what 
ALARA  requires  an  individual  licensee 
to  do,  the  constraint  rule  constitutes  an 
authoritative  conclusion  by  NRC  that 
ALARA  consistently  requires  that  each 
licensee  at  least  achieve  emissions  no 
greater  than  10  mrem/jn-.  In  fight  of  the 
expert  determination  by  NRC  that 
licensees  can  readily  achieve  levels  less 
than  10  mrem/yr,  it  would  be  difficult 
if  not  impossible  for  individual 
Agreement  States  to  properly  construe 
existing  ALARA  requirements  less 
stringently.  While  EPA  does  not  expect  • 
any  individual  Agreement  State  to 
accept  emissions  exceeding  10  mrem/ 
year  as  ALARA,  even  before  adoption  of 
that  State’s  own  constraint  level,  were 
this  to  occur  EPA  would  initiate 
consultations  with  NRC  concerning  the 
adequacy  of  that  State’s  program  and 
consider  taking  action  to  reimpose  an 
EPA  standard  if  the  problem  were  not 
promptly  corrected.  EPA  also  notes  that 
existing  radionuclide  standards  adopted 
imder  State  authority  are  not  affected  by 
today’s  rescission. 

The  Agency  also  received  several 
comments  on  the  differences  in 
compliance  calculation  methodologies 
between  NRC  and  EPA.  The  computer 
code  used  to  calculate  compliance  with 
Subpart  I,  COMPLY,  considers 
inh^ation,  immersion,  ingestion,  and 
exposure  to  contaminated  groimd. 
Commenters  question  how  the  NRC 
constraint  level,  which  only  considers 
inhalation  and  immersion,  coxild 
provide  an  ample  margin  of  safety  to 
protect  the  public  health.  As  explained 
above,  EPA  does  not  believe  that  section 
112(d)(9)  requires  that  every  program 
element  in  the  NRC  program  be  exactly 
equivalent  to  the  corresponding  element 
in  the  EPA  program.  Such  a 
construction  would  frustrate  the  evident 
Congressional  intent  to  relieve  licensees 
of  duplicative  regulation.  Rather, 
section  112(d)(9)  requires  only  that  EPA 
conclude  that  the  regulatory  programs 
as  a  whole  will  provide  the  same  level 
of  protection  of  public  health.  While 
there  are  difierences  in  the  calculation 
methodologies  used  by  EPA  and  NRC, 
EPA  does  not  expect  the  differences  in 
the  manner  in  which  doses  are 
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calculated  to  lead  to  significant 
difierences  in  the  resultant  level  of 
protection  of  public  health.  While  16 
facilities  reported  exceeding  the  subpart 
I  standard  for  calendar  year  1993,  that 
number  decreased  significantly  with  no 
facilities  reporting  exceedances  for 
calendar  year  1995.  See  Memorandum 
to  Docket  A-92-50  fiom  Byron  Bimger, 
December  18, 1996,  Docket  Entry  A-92- 
50,  IV-B-2  (Appendix  for  final 
rulemaking  describing  EPA’s  experience 
implementing  subpart  I). 

Another  commenter  was  concerned 
that  subpart  I  controls  emissions  of 
NARM  [Naturally  Occurring  and 
Accelerator  Produced  Radioactive 
Materials]  that  are  not  subject  to  NRC 
licensing.  EPA  recognizes  that 
emissions  of  NARM  by  NRC  licensees 
are  not  formally  subject  to  NRC 
licensiue.  However,  although  subpart  I 
is  nominally  applicable  to  emissions  of 
both  licens^  materials  and  NARM,  EPA 
did  not  adopt  subpart  I  in  the  first  place 
.  based  on  any  concern  that  emissions  of 
imlicensed  radionuclide  materials  by 
NRC  licensees  would  present  any 
hazard  to  public  health.  However,  the 
definition  of  public  dose  in  10  CFR 
20.1003  states:  “Public  dose  means  the 
dose  received  by  a  member  of  the  public 
from  exposure  to  radiation  and/or 
radioactive  material  released  by  a 
hcensee,  or  to  any  other  source  of 
radiation  imder  the  control  of  the 
hcensee.- Public  dose  does  not  include 
occupational  dose  or  doses  received 
finm  background  radiation,  fix>m  any 
medical  administration  the  individual 
has  received,  or  firom  voluntary 
participation  in  medical  research 
programs.”  The  section  on  “any  other 
source  of  radiation  under  the  control  of 
the  licensee”  suggests  that  NRC 
licensees  are  required  to  protect  the 
public  firom  most  NARM  co-mingled 
with  their  licensed  material,  but  not 
background  radiation.”  Moreover,  in  a 
letter  to  EPA,  NRC  stated  that  such 
emissions  already  are  controlled  and 
will  continue  to  be  controlled  to  levels 
which  protect  the  pubUc  with  an  ample 
margin  of  safety.  See  Docket  Entry  A-92- 
50,  IV-D-21.  NRC  explained  that  “At 
NRC-licensed  facilities,  as  a  practical 
matter,  licensees  will  control  NARM 
emissions  as  if  they  were  byproduct 
material  emissions.”  Id.  at  p.  2. 

V.  Judicial  Review 

Any  petition  for  judicial  review  of  the 
final  rule  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  on  or  before  February  28, 
1997.  Only  an  objection  to  this  rule 
which  was  raised  with  reasonable 
specificity  during  the  period  for  public 
comment  (including  public  hearings) 


may  be  raised  as  part  of  any  petition  for 
judicial  review. 

VI.  Miscellaneous 

A.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  final  rule. 

B.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
57735,  October  4, 1993)  the  Agency 
must  determine  whether  this  regulation, 
if  promulgated,  is  “significant”  and 
therefore  subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 

The  Order  defines  “significant 
regulatory  action”  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President’s  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  action  is  a  significant  regulatory 
action  as  that  term  is  defined  in 
Executive  Order  12866,  since  it  raises 
novel  legal  or  policy  issues.  Thus,  EPA 
has  determined  that  rescinding  subpart 
I  as  it  applies  to  facilities  licensed  by 
the  NRC  or  NRC  Agreement  States 
which  are  not  engaged  in  the  generation 
of  commercial  nuclear  power  is  a 
“significant  regulatory  action”  imder 
the  terms  of  Executive  Order  12866  due 
'  to  the  presence  of  novel  poUcy  issues 
and  is  therefore  subject  to  OMB  review. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accoimting  Office  prior  to  publication 
of  the  rule  in  today’s  Federal  Register. 
This  rule  is  not  “major”  as  defined  by 
5  U.S.C.  804(2)  because  it  will  not  result 
in  an  annual  effect  on  the  economy  of 
$100  million  or  more;  there  is  no  major 
increase  in  costs  or  prices  to  consumers. 


industries,  governments  or  geographic 
regions;  or  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation  and  United 
States  firms”  ability  to  compete  with 
foreign  counterparts. 

D.  Regulatory  Flexibility  Analysis 

EPA  hqs  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Today’s  final  action  is 
deregulatory;  effectively  reducing  the 
regulatory  burden  on  l^C  licensees 
other  than  commercial  nuclear  power 
reactors  by  rescinding  the  applicable 
regulatory  requirements. 

E.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
(“Unfunded  Mandates  Act”)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  from 
and  informing,  educating,  and  advising 
any  small  governments  ^at  may  be 
significantly  or  uniquely  affected  by  the 
rule. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

The  Agency  has  not  prepared  a 
budgetary  impact  statement  or 
specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative  because 
this  final  rule  is  estimated  to  result  in 
expenditures  by  State,  local,  and  tribal 
governments  or  the  private  sector  of  less 
than  $100  million  in  any  one  year. 
Because  small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
rule,  the  Agency  is  not  required  to 
develop  a  plan  with  regard  to  small 
governments.  As  discussed  in  the 
preamble,  the  final  rule  has  the  effect  of 
reducing  overall  regulatory  burdens  on 
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NRC  licensed  facilities  other  than 
commercial  nuclear  power  reactors. 

List  of  Subfects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Benzene,  Hazardous 
substances.  Radionuclides,  Radon. 

Vinyl  Chloride. 

Dated:  December  20, 1996. 

Carol  M.  Browner, 

Administrator. 

Part  61  of  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401,  7412,  7414, 

7416,  7601. 

2.  Part  61  is  amended  by  revising  the 
heading  for  subpart  I  and  by  revising 
§  61.100  to  read  as  follows: 

Subpart  I— National  Emission 
Standards  for  Radionuclide  Emissions 
From  Federal  Facilities  Other  Than  • 
Nuclear  Regulatory  Commission 
Licensees  and  Not  Covered  by  Subpart 
H 

§61.100  Applicability. 

The  provisions  of  this  subpart  apply 
to  facilities  owned  or  operated  by  any 
Federal  agency  other  than  the 
Department  of  Energy  and  not  licensed 
by  the  Nuclear  Regulatory  Commission, 


except  that  this  subpart  does  not  apply 
to  disposal  at  facilities  regulated  \mder 
40  CFR  part  191,  subpart  B.  or  to  any 
uranium  mill  tailings  pile  after  it  has 
been  disposed  of  imder  40  CFR  part  192, 
or  to  low  energy  accelerators. 

§61.101  [Amended] 

3.  Section  61.101  is  amended  by 
'removing  paragraphs  (a)  and  (e)  and 

redesignating  paragraphs  (b),  (c),  (d)  and 
(f)  as  (a),  (b)>  (c),  and  (d)  respectively. 

§61.107  [Amended] 

4.  Section  61.107  is  amended  by 
removing  and  reserving  paragraph  (c)(1). 

(FR  Doc.  96-32977  Filed  12-27-96;  8:45  am) 
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The  President 


(FR  Doc.  95-33336 
Filed  12-27-96;  10:25  am| 
Billing  code  3195-01-P 


■v'  . 


Executive  Order  13032  of  December  26,  1996 

Further  Amendment  to  Executive  Order  No.  12964 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  Federal  Advisory  Commit¬ 
tee  Act,  as  amended  (5  U.S.C.  App.),  and  to  facilitate  the  work  of  the 
Commission  on  United  States-Pacific  Trade  and  Investment  Policy,  it  is 
hereby  ordered  that  Executive  Order  12964  of  June  21,  1995,  as  amended 
by  Executive  Order  12987  of  January  31,  1996,  is  further  amended  in  section 
2  by  deleting  in  the  first  sentence  “December  31,  1996”  and  inserting  “Feb¬ 
ruary  28, 1997”  in  lieu  thereof. 


THE  WHITE  HOUSE,  ' 
December  26,  1996. 
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66912,  67739,  67967,  68172 

73 . 644M 

91 . 66182 

97  . 64459,  64460,  64462 

107  . 64242 

108  . 64242 

Propossd  Rules: 

Ch.  1 . 65190 

39  . 64489,64491,64492, 

64643,  64645,  65001,  65002. 
65004,  65006,  65367,  65369, 
65492,  65494,  66238 

71  . 64826,  65992, 65993, 

65994,  65995,  66620 

73 . 64494,  64495 

91 . -65191 

121 . 65142,  65191 

127 . 65191 

135 . 65142,  65191 

15  CFR 

30 . ......65319 

730 . 68572 

732 . 64272,  68572 

734 . 65462,  68572 

736 . 64272,  68572 

738 . 68572 

740  . 64272,  65462,  67448, 

68572 

742  . 64272,  65462,  68572 

744 . 64272,  68572 

746 . 64272 

748 . ...64272,  68572 

750 . 64272,  68572 

752 . - . 64272 

758 . 64272 

762 . .....65462 

768 . 68572 

770 . 64272,  67448 

772 . 68572 

774  . 65462,  67448,  68572 

902 . :..... . 66077 

922 . 66913 

2301 . 64948 

Proposed  Rules: 

39  . 63762 


71  . 63764,  63765,  63766, 

63767,  63768 
135 . 64230 

16  CFR 

260 . 67109 

301 . . 67708 

419 . 68143 

1507  . 67197 

Proposed  Rules: 

Ch.  1 . 68173 

300  . 67739 

301  . 67748 

1508  . 65996 

1509  . 65996 

17  CFR 

4  . 65940 

30 . 64985 

230 . 67200 

232 . 67200 

239  . 67200 

240  . 63709,  68587,  68590 

270 . 66207,  68590 

275 . 68503 

279 . 68503 

Proposed  Rulse: 

Ch.  It . . . 65191 

1  . 66241,68175 

5  . 68175 

145 . 66949 

147 . 66949 

200 . 65440 

228  . 65440 

229  . 65440 

230  . 65440,  66621 

232 . 65440 

239  . 65440,  66621 

240  . ..65440 

249 . 65440 

270 . 66621,68100 

274  . .66621 

275  . 68480 

279 . 68480 

18  CFR 

2  . 685^ 

Proposed  Rules: 

4 . 64031 

375 . . . . . 64031 

19  CFR 

Proposed  Rules:  < 

122 . . . 64041 

20  CFR 

404 . : . 64615 

416.„ . 67203 

498 . 65467 

21  CFR 

Ch.  1 . 68145 

73 . 64027 

Ch.  1 . 67710 

101 . 67451 

172 . 65941 

178  . 64989,  65943,  65943, 

66918,  68622 

201 . 68623 

355.... . . 65944 

510  . 63710,  66580,  68146 

520  . 63711,66580,  66581, 

67452 

522  . 66581,66582,  68146 

524 . 63712 


556 . 66582,  67453,  68147 

558  . 66583,67713,68147 

606 . 66919 

610 . 66919 

880 . 64616 

884 . 67713 

1301 . 68624 

1311 . .68624 

Proposed  Rules: 

101 . 67243 

351 . . : . 66953 

812 . 66954 

892 . 63769 

1301 . 66637 

1304 . -66637 

22  CFR 

121 . 68633 

171 . 68148 

210 . 65946 

605 . 64286 

23  CFR 

450 . 67166 

500 . 67166 

626 . 67166 

668 . 67207 

24  CFR 

5 . 64617 

81 . 63944 

206 . 67930 

888 . 66132 

901 . 688904 

Proposed  Rules: 

92  . 65298 

242 . 64414 

985 . 63930 

25  CFR 

10 . 65473 

Ch.  VII . 67931 

1200 . 67931 

26  CFR 

1  . 65319,  65321,65323, 

65946,  66212,  66584,  67212, 
67454,  67715,  67936,  68149, 
68633 

18 . 67454 

48 . 66215 

301  . 65319,  66216,  66217, 

66218,  66584,  67458 

602  . 65321 ,  65323,  65946, 

66584,  67454  67458,  67715, 
68149,  68633 

Proposed  Rules: 

Ch.  1 . 68697 

1  . 65371,  66000,  67259, 

67508,  67510,  67512,  67752, 
68175 

48 . 66246 

27  CFR 

9 . 67463 

28  CFR 

14 . 66220 

16 . 65179 

31 . 65132 

513 . 64950 

522 . .64953 

Proposed  Rules: 

540 . 64954 

29  CFR 

1..;. . 68641 
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4  . 68647 

5  . 68641 

101  . 65180 

102  . 65180,  65182,65323 

402  . 67942 

403  . 67942 

404  . 67942 

405  . 67942 

406  . 67942 

408  . 67942 

409  . 67942 

1952 . 66593 

4000  . . . 67942 

4001  . 63988 

4011 . 65473 

4022 . 65473,  67942 

4041 . 67942 

4043  . 63988 

4044  . 65474,  65476 

4065 . . . . 63988 

Proposed  Rules: 

Ch.  XXV . 68697 

1926 . . . 66002 

2704 . 66961 

4007 . : . 66247 

30CFR 

917 . 66220' 

936  . 67213 

943 . 67216 

Proposed  Rules: 

56  . 66348 

57  . 66348 

62  . 66348 

70  . 66348 

71  . 66348 

250 . 66639.  66966 

290 . 67515 

870 . 64220 

915 . 67967 

31  CFR 

Ch.  V . 64289 

209 . 68155 

596  . 67943 

Proposed  Rules: 

103 . 67260 

32  CFR 

269 . 67944 

318 . 63712 

706 . 67726 

Proposed  Rules: 

203 . 68184 

33  CFR 

100 . . 64991,  64993,  64994, 

65332,  67946 

110 . 63715 

117 . 64995,  67947 

157 . 64618 

165  . 67948,  68155,  68156 

.  334 . 64996 

Proposed  Rules: 

100 . 64645 

110 . 68197 

1 17  . 67970,  68198,  68689 

165 . 67971 

334 . 67265 

34CFR 

86 . 66225,  68821 

Proposed  Rules: 

668 . 66854 


36  CFR 

223 . 


Proposed  Rules: 


223 . 64569,  68690 

242 . 67274 

1190  . 64832 

1191  . 64832 

37  CFR 

1  . 64027 

251  . 63715 

252  . 63715 

257 . 63715 

259 . 63715 

Proposed  Rules: 

202 . 64042 

38  CFR 

2  . 68665 

3  . 67949,  68665 

14 . 68665 

17 . 63719 

19 . 68666 

39  CFR 

111 . 61618,  67218 

Proposed  Rules: 

3001 . 67760 

40  CFR 

9 . 66226,  67950 

ftdoon 

52  .  .  .  .  .  .  .  .  .  .  .64^^^^^^^^^ 

'  65955,  66602,  66606,  66607, 
66609,  67232,  67229,  67466, 
67469 

61 . .....64463,  68972 

63  . 64463,  64572,  65334, 

66226,  68384 

70 . ;63928,  64463,  64622 

76 . 67112,  68821 

81  . 64294 

82  . 64424,  68506 

131 . 64816,65183 

180 . 63721,  67472 

228 . 68964 

271 . 67474 

300  . 65186,  65957,  67233, 

67234,  67655,  68157 

435 . 66086 

712 . 65186 

716 . 65186 

721 . 63726 

Proposed  Rules: 

22 . 65268 

50  . 654%,  65638,  65716, 

67763 

51  . 65752,  65764,  67274 

52  . 64042,  64304,  64307, 

64308,  64647,  65504,  66003, 
66642,  67275,  67515,  67516, 

68199 

53  . .65780 

55 . 66003 

58 . 65780 

63 . 68406,  68430 

70 . 64042,  64651 

72  . 68340 

73  . 68340 

74  . 68340 

75  . 68340 

76  . 68821 

77  . 68340 

78  . 68340 

81  . 64308 

82  . 64045 

117 . 65268 

122 . 65268 


193 . 

6.5953 

124 . 

65268 

125 . 

. 65268 

132 . . 

. 66007 

144 . 

. 6.5968 

270 . 

. 65268 

271 . . . 

. 65268 

300 ; . 67677, 

67975,  68695 

799 . 

. 67516 

41  CFR 

Ch.  301 . 

. . . 65635 

105-70 . 

. ;. . 67234 

301 . 

. . 67951 

301-1 . 

. 64997 

301-4 . 

. 68158 

301-7 . 

..64997,  68158 

301-8.... . 

..64997,  68158 

301-11 . 

..64997,  68f58 

301-17 

. 64997 

302-2 . 

. 68158 

42  CFR 

57 . 

. 65477 

401 . 

. 63740 

403 . 

. 63740 

405 . 

. 63740 

411 . 

. 63740 

412 . 

. 66919 

413 . . . 

..63740,  66919 

447 . 

. 63740 

489 . 

. 66919 

493 . 

. 63740 

Proposed  Rules: 


Ch.  IV . 68697 


43  CFR 

12 . 

426  . 

427  . . 

Proposed  Rules: 

418 . 

426 . 

. 68666 

. 66754 

. 66754 

. 64832 

. 66827 

1810 . 

. 67517 

2200 . 

. 64658 

2210 . 

. 64658 

2240 . 

. 64658 

2250 . 

. . 64658 

2270 . 

. 64658 

2800 . . 

. 66008 

2920 . 

. 66008 

4100 . 

. 66008 

4300 . 

. . 66008 

4700 . . 

. 66008 

5460 . 

. 66008 

5510 . 

. 66008 

6300 . 

. 66968 

8200 . 

. 66008 

8340 . 

. 66008 

8350 . 

. 66008 

8360 . 

. 66008 

8370 . 

..» . 66008 

8560 . 

.66008,  66968 

9210 . 

. 66008 

9960 . . 

. .  .66008 

44  CFR 

65 . . . 

.66923,  66925 

67 . 

. ..66926 

Proposed  Rules: 

67 . 

. 66974 

45  CFR 

301  . ; . 67235 

302  . 67235 


303  . 67235 

304  . 67235 

306  . 67235 

307  . 67235 

801 . 64998 

1610 . 63749 

1617 . 63754 

1632...... . 63755 

1633 . 637^ 

46  CFR 

8 . 68510 

16 . 66612 

28 . 68161 

31 . 64618,  68510 

35 . ; . 64618 

71 . . . ; . 68510 

91 . 68510 

107 . 68510 

125 . 66613 

501  . 66616 

502  . 66616 

504 . 66616 

514 . 66616 

552 . .....66616 

560 . 66616 

572 . . . 64822 

Proposed  Rules: 

10 . 66642 

15 . 66642 

384 . 67764 

586 .  . 68200 

47  CFR 

1  . 63758,66931 

2  . 63758 

15 . 63758 

20  . 66931 

24 . 63758 

51 . 66931 

61 . 65336 

64 . 65341 

68  . . . . . 65341 

69  . . . 65341 

73  . 63759,  64999,  65478, 

66228,  66229,  66618,  67727, 

67728,  68162 

90 . . 66931 

97 . 63758 

Proposed  Rules: 

Ch.  1 . 63774,  63778 

0 . 67978- 

1 . 64045,67978 

5 . 68698 

21  . 67275 

63 . 68702 

73  . 63809,  63810,63811, 


64309,  64660,  65008,  65192, 
65508,  65509,  66248,  66249, 
66250,  66978,  66987,  67274, 


67765,  68201 

76 . .67275,  68201 

90 . 68698 

48  CFR 

Ch.  1 . 67408,  67430 

1 . 67409,67430 

4  . 67411,67412,67430 

9 . 67409 

12 . 67418,  67430 

14  . 67409 

16 . 67418 

19  . 67409,  67419,  67420, 

67422,  67430 

22 . 67409 

31  67422,  67423,  67424, 


.64815 
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67430 

33 . 67409 

46 . 67425,  67430 

52  . 67409,  67412,  67418, 

67420,  67425,  67430 

53  . 67412,  67419,  67426 

231 . 64635,  65478 

249 . . . 64636,  67952 

252 . 64636,  67952 

1843  . 64823 

1852 . 64823 

6104..  . 67241 

PropoMd  Rules: 

15 . 65306 

42.. .. . 65306 

46  . 65306 

47  . . . ; . 65306 

52 . 65306 

1819 . 66643 

1834 . 66643 

1845 . 66643 

1852 . 66643 

1870 . 66643 

49CFR 

Ch.  1 . 65479,  65480 

1  . 64029,  67476,  67953, 

68162 

106 . 64030 


171 . 65958,68952 

173 . 68592 

190 . - . . . 64030 

199 . 65364 

ai4 . 65959 

219 . 67477 

225 . 67477 

367 . 64295 

531.. - . . . 67491 

571.. ..- . 64297,  65187 

572 . 67952 

613  . 67166 

614  . 67166 

653  . 67962 

654  . 67962 

659 . 67492 

1002 . 66229 

1039 . 66230 

1105 . 67876 

1152 . 67876 

1313 . :....68668 

Proposed  Rules: 

171  . 68955 

172  . 68955 

173  . 68955 

175 . 68955 

383 . 66250 

391 . - . 66250 

531 . 67518 


571 . 65510,  66992 

1312....- . 67291 

Ch.  XI . 64849 

50CFR 

17  . 64475,  64481,67493 

217 . 66933 

227 . 66933 

285 . 66618 

622  . 64485,  65481 ,  65983 

630 . 64486 

648  . 64999,  67497,  68164 

679  . 63759,  64298,  64299, 

64487,  64569,  65985,  65989, 
67962,  68672 

Proposed  Rules: 

17 . 64496 

23 . 67293 

100 . 67274 

285 . 63812 

622  . 66008,  67274,  67766 

630 . 63812 

644 . 63812 

648  . 64046,  64307,  64852, 

64854,  65192,  66646,  67521 
656 . - . 64497 

678  . 63812,  67274,  68202 

679  . 63812,  63814,  64047, 

64310,  57524,  67990 
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V 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significartce. 


RULES  GOING  INTO 
EFFECT  TODAY 


AQRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Export  programs: 

Agricultural  cornmodities; 
foreign  donation 
programs;  published  11- 

29- 96 

AGRICULTURE 
DEPARTMENT 
Organization,  functions,  arxf 
authority  delegations: 
Secretary  of  Agriculture; 
published  12-30-96 
COMMERCE  DEPARTMENT 
Export  Administration 
Bureau 

Expert  licensing: 

Commerce  control  list- 
Encryption  items 
transferred  from  U.S. 
Munitions  List  to  the 
Commerce  Control  List; 
published  12-30-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 

National  emission  standards 
for  hazardous  air 
pollutants- 

Radionuclide  emissions 
from  licensed  facilities; 
published  12-30-96 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  10-30-86 
Rhode  Island;  published  10- 

30- 96 

Texas  et  al.;  published  10- 
30-96 

Hazardous  waste: 

State  underground  storage 
tank  program  approvals- 
Massachusetts;  published 
10-31-96 

Water  pollution  control: 

Ocean  dumping;  site 
designations- 
Pacific  Ocean  offshore 
San  Francisco  Deep 
Ocean  Disposal  Site; 
published  12-30-96 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  statiorrs;  table  of 
assignments: 


Wisconsin;  published  12-2- 
96 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Conflict  of  interests 
Contractors  suspension  and 
exclusion  2md  contracts 
termination;  published  12- 
30-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  additives: 

Adjuvants,  production  aids, 
and  sanitizers- 
T  riisopropemolamine; 
published  12-30-96 
Human  drugs: 

Pediatric  use  subsection  of 
professional  labeling 
requirements;  revision; 
published  12-30-96 
INTERIOR  DEPARTMENT 
Administrative  arKi  Audit 
Requirements  and  Cost 
Prirxxples  for  Assistance 
Programs;  published  12-30- 
96 

LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Wage  rates  predetprmination 
procedures;  and  construction 
and  nonconstruction 
contracts;  labor  standards 
provisions: 

Davis-Bacon  helper 
regulations  suspension 
continuation;  published 
12-30-96 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 

Cash  tender  arxl  exchange 
(odd-lot)  by  issuers; 
published  12-30-96 
STATE  DEPARTMENT 
International  Traffic  in  Arms 
regulations;  encryption  items 
renwval  from  U.S.  Munitions 
List,  transfer  to  Commerce 
Control  List;  published  12- 
30-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
de  Havilland;  published  11- 
22-96 

Domier;  published  11-22-96 
Fokker;  published  11-22-96 
HB  Aircraft;  published  11-6- 
96 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Inventory  and  natural 
resources  produced  in 


one  jurisdiction  and  sold 
in  arK)ther  jurisdiction; 
source  of  income  from 
sales;  published  11-29-96 
Correction;  published  12- 
12-96 

VETERANS  AFFAIRS 

DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Legal  services.  General 
Counsel;  miscellaneous 
ameixlmerTts;  published 
12-30-96 

Board  of  Veterans  Appeals: 
Appeals  regulations  eind 
mies  of  practice- 
unnecessary  provisions 
elimination;  published 
12-30-96 

Organization,  functions,  and 
authority  delegations: 

Under  Secretary  of  Heeilth 
et  al.;  subpoena  authority 
and  means  of  service 
description;  published  12- 
30-96 


COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Tomatoes  grown  in- 
Florida;  comments  due  by 
12-30-96;  published  11- 
29-96 

Walnuts  grown  in- 
California;  comments  due  by 
12-30-^;  published  11- 
29-96 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Ruminants  and  swine  from 
countries  where  foot-and- 
mouth  disease  or 
rirxJerpest  exists; 
zoological  park 
quarantine;  comments  due 
by  12-30-96;  published 
10-31-96 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Brucellosis  in  cattle  and 
bison- 

state  arxi  area 
classifications; 
comments  due  by  12- 
30-96;  published  10-31- 
96 

Livestock  market  approval 
for  cattle,  bison,  horses 


and  swine;  hog  cholera 
obsolete  regulations 
removed;  comments  due 
by  12-30-96;  published 
10-31-96 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 
Export  programs: 

Supplier  credit  guarantee 
program;  comments  due 
by  12-3()-96;  published  7- 
1-96 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Administrative  regulations: 
Federal  Crop  Insurance  Act- 

Procedures  for 
determining  eligibility  for 
program  participation; 
comments  due  by  12- 
30-96;  published  10-31- 
96 

COMMERCE  DEPARTMENT 
National  Oceanic  artd 
Atmospheric  Administration 

Fishery  conservation  arvd 
management 
Alaska;  fisheries  of 
Exclusive  Economic  Zorre- 

Qulf  of  Alaska  groundfish; 
comments  due  by  12- 
30-96;  published  12-4- 
96 

Gulf  of  Mexico  and  South 
Atlantic  coastal  migratory 
pelagic  resources; 
comments  due  by  12-31- 
96;  published  12-16-96 
ENERGY  DEPARTMENT 
-Contract  appeals: 

Organization,  functions  and 
authorities  overview; 
cornments  due  by  12-30- 
96;  published  10-30-96 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  starxlards: 
Aerospace  manufacturing 
and  rework  facilities; 
comments  due  by  12-30- 
96;  published  10-29-96 
Air  quality  implementation 
plans;  etpproval  arxl 
promulgation;  various 
States: 

North  Dakota  et  aL; 
correction;  comments  due 
by  12-30-96;  published 
11-29-96 

Superfund  program: 

Toxic  chemical  release 
reporting;  community  right- 
.  to-know- 


vi 
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Chemical  use;  comments 
due  by  12-30-96; 
published  10-1-96 
Water  pollution  control: 

Water  quality  standards- 
tdaho  human  health 
criteria  for  arsenic; 
comments  due  by  12- 
30-96;  published  11-29- 
96 

FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Illinois;  convnents  due  by 
12-30-96;  published  11- 
26-96 

South  Dakota;  comments 
due  by  12-30-96; 
published  11-26-96 
Wyoming;  comments  due  by 
12-30-96;  published  11- 
26-96 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  adcitives: 


Polymers- 

1 ,2-benzisothiazolHv3; 
comments  due  by  12- 
30-96;  published  11-29- 
96 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Alaska  National  Wildlife 


Refuges: 

Admirtistration  of  special  use 
permits;  comments  due  by 
12-31-96;  pubHshed  11-1- 
96 

SMALL  BUSINESS 
ADMINISTRATION 
Business  loan  policy: 

Sale  of  unguaranteed 
portion  of  loan;  comments 
due  by  12-30-96; 
published  11-29-96 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Merchant  marine  officers  and 

seamen: 

Marine  licensing,  registry 
certification,  and  merchant 
mariner  documentation; 
user  fees;  comments  due 


by  12-30-96;  piMished 

10- 31-96 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

Digital  flight  data  recorder 
upgrade  requirements; 
comments  due  by  12-30- 
96;  published  12-10-96 
Airworthiness  directives: 
Beech;  comments  due  by 
12-30-96;  published  10- 
23-96 

Boeing;  comments  due  by 
12-30-96;  published  11- 
18-96 

Jetstream;  comments  due 
by  12-30-96;  published 

11- 20-96 

McDonnell  Douglas; 
comments  due  by  12-30- 
96;  published  11-20-96 
Schweizer;  comments  due 
by  12-30-96;  published 
10-30-96 

Class  E  airspace;  comments 
due  by  12-31-96;  published 
11-8-96 


TRANSPORTATION 

DEPARTMENT 

Research  and  Special 

Programs  Administration 

Pipeline  safety: 

Onshore  oil  pipeline 
response  ^ans;  hearing; 
comments  due  by  12-31- 
96;  published  11-29-96 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

FinarKial  Asset 
Securitization  Investment 
Trusts;  comments  due  by 

12-31-96;  published  11-4- 
96 

VETERANS  AFFAIRS 

DEPARTMENT 

Medical  benefits: 

Medical  care  for  survivors 
and  dependents  of 
veterans;  comments  due 
by  12-31-96;  published 
11-1-96 
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CFR  CHECKLIST 


TNs  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weeMy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  arxl  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  precedes  each  entry  that  is  now  availid>le  on-line  through 
the  Qovemment  Printing  Office’s  GPO  Access  service  at  http:// 
www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 
call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected,  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $883.00 
domestic,  $220.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk,  Monday  thresh  Friday,  at  (202)  512-1800 
from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2250. 


Title 

Stock  Number 

Price 

Revision  Date 

1, 2  (2  Reserved) . 

..  (869-028-00001-1) . 

$4.25 

Feb.  1,  1996 

3  (1995  CompNalion 

and  Parts  100  and 

101) . 

...  (869-028-00002-9) . 

22.00 

'  Jan.  1,  1996 

4 . 

...  (869-028-00003-7) . 

550 

Jan.  1,  1996 

5  Parts: 

1-599  . 

...  (869-028-00004-5) . 

26.00 

Jan.  1,  1996 

700-1199  . 

...  (869-028-00005-3)  ..... 

20.00 

Jan.  1, 

1996 

1200-£nd,  6  (6 

Reserved) . 

...  (869-028-00006-1) . 

25.00 

Jan.  1, 

1996 

7  Parts: 

0-26  . . 

...  (869-028-00007-0) . 

22.00 

Jan.  1,  1996 

27-45  . . 

...  (869-028-00008-8) . 

11.00 

Jan.  1, 

1996 

46-51  . 

...  (869-028-00009^) . 

13.00 

Jan.  1, 

1996 

52  . 

...  (869-028-00010-0) . 

5.00 

Jon.  1, 

1996 

53-209  . 

...(869^)28-00011-8) . 

17.00 

Jan.  1, 

1996 

210-299  . . 

...  (869-028-00012-6) . 

35.00 

Jan.  1, 

1996 

300-399  . 

...  (869-028-00013-4) . 

17.00 

Jan.  1, 

1996 

400-699  . 

...  (869-028-00014-2) . 

22.00 

Jan.  1, 

1996 

700-899  . 

...  (869-028-00015-1) . 

25.00 

Jan.  1, 

1996 

900-999  . 

...  (869-028-00016-9) . 

30.00 

Jan.  1, 

1996 

1000-1199  . 

...  (869-028-00017-7) . 

35.00 

Jan.  1, 

1996 

1200-1499  . 

...  (869-028-00018-5) . 

29.00 

Jan.  1, 

1996 

1500-1899  . 

...  (869-028-00019-3) . 

41.00 

Jan.  1, 

1996 

1900-1939  . 

...  (869-028-00020-7) . 

16.00 

Jan.  1, 

1996 

1940-1949  . 

...  (869-028-00021-5) . 

31.00 

Jan.  1, 

1996 

1950-1999  . 

...  (869-028-00022-3) . 

39.00 

Jan.  1, 

1996 

2000-End . 

...  (869-028-00023-1)  . . 

15.00 

Jan.  1, 

1996 

8  . 

...  (869-028-00024-0) . 

23.00 

Jan.  1,  1996 

9  Parts: 

1-199  . 

...  (869-028-00025-8) . 

30.00 

Jan.  1, 1996 

200-End  . 

...  (869-028^)0026-6) . 

25.00 

Jan.  1,  1996 

10  Parts: 

0-50  . 

...  (869-028K)0027-4) . 

30.00 

Jan.  1,  1996 

51-199 . 

...  (869^)28-00028-2) . 

24.00 

Jan.  1, 

1996 

200-399  . . 

...  (869^)28-00029-1) . 

5.00 

Jan.  1, 

,  1996 

400-499  . 

...  (869^)28-00030-4) . 

21.00 

Jan.  1, 

,  1996 

500-End  . .N . 

...  (869-028-00031-2) . 

34.00 

Jan.  1, 

1996 

11  . 

...  (869-028-00032-1) . 

15.00 

Jan.  1, 1996 

12  Parts: 

1-199  . 

...  (869-028-00033-9) . 

12.00 

Jan.  1, 1996 

200-219  . 

...  (869-028-00034-7) . 

17.00 

Jon.  1, 

,  1996 

220-299  . 

...(869-028-00035-5) . 

29.00 

Jan.  1, 

,  1996 

30(M99 . 

...  (869-028-00036-3) . 

21.00 

Jan.  1, 

,  1996 

500-599  . 

...  (869-028^)0037-1) . 

20.00 

Jan.  1, 1996 

vii 


Titie 

Stock  Number 

Price 

Revision  Date 

600-End  . 

. (AA9-n9iUmVU0)  . 

.  31.00 

18.00 

Jan.  1, 1996 
Mar.  1,  1996 

13 . 

. (869-028-00039-8) . 

14  Parts: 

- 

1-59  . 

. (869-028-00040-1) . 

34.00 

Jon.  1,  1996 

60t139  . 

. (869-028-00041-0) . 

30.00 

Jon.  1,  1996 

140-199  . 

.....  (869-028-00042-8) . 

13.00 

Jan.  1, 1996 

200-1199  . 

. (86W)28-00043-6) . 

23.00 

Jon.  1,  1996 

1200-End . 

. (869^)28-00044-4) . 

16.00 

Jan.  1, 1996 

15  Parts: 

0-299  . 

. (869-028-00045-2) . 

.  16.00 

Jon.  1,  1996 

300-799  . 

. (869-028-00046-1) 

26.00 

Jan.  1,  1996 
Jan.  1, 1996 

800-End  . 

. (869-028-00047-9) 

18.00 

16  Parts: 

0-149  . : . 

. (869-028-00048-7) . 

650 

Jon.  1,  1996 

150-999  . 

. (869-028-00049-5) . 

.  19.00 

Jan.  1,  1996 

100(Hnd . 

. (869-028-00050-9) . 

26.00 

Jon.  1, 1996 

17  Parts: 

1-199  . 

. (869-028-00052-5) . 

..  21.00 

Apr.  1,  1996 

200-239  . 

. (869-028-00053-3) . 

..  25.00 

Apr.  1,  1996 

240-End  . 

. (869-028-00054-1) . 

..  31.00 

Apr.  1,  1996 

18  Parts: 

1-149  . 

. (869-028^)0055-0) . 

..  17.00 

Apr.  1,  1996 

150-279  . 

. (869-028-00056-8) .... 

..  12.00 

Apr.  1,  1996 

280-399  . 

. (869-028-00057-6)  .... 

..  13.00 

Apr.  1,  1996 

400-End  . 

. (869-028-00058-4)  .... 

..  11.00 

Apr.  1,  1996 

19  Parts: 

1-140  . 

. (869-028-00059-2)  .... 

..  26.00 

Apr.  1, 1996 

141-199  . 

. (869-028-00060-6) .... 

..  23.00 

Apr.  1,  1996 

200-End  . 

(A49-n9A4inn4W) 

12.00 

Apr.  1,  1996 

20  Parts: 

1-399  . 

. (869-028-00062-2)  .... 

..  20.00 

Apr.  1,  1996 

•400-499  . 

. (869-028-00063-1)  .... 

..  35.00 

Apr.  1,  1996 

500-End  . 

. (869-02800064-9)  .... 

..  32.00 

Apr.  1,  1996 

21  Parts: 

•1-99  . . 

. (869-028-00065-7)  ... 

..  16.00 

Apr.  1,  1996 

f 100-169  . 

. (869-028-00066-5)  ... 

..  22.00 

Apr.  1,  1996 

•170-199  . 

. (869-028-00067-3) ... 

..  29J)0 

Apr.  1,  1996 

•200-299  . 

. (869-028-00068-1) ... 

7.00 

Apr.  1,  1996 

•300^99 . 

. (869-028-00069-0)  ... 

..  50.00 

Apr.  1,  1996 

•500-599  . 

. (869-028-00070-3)  ... 

..  28.00 

Apr.  1,  1996 

•600-799  . 

. (869-028-00071-1) ... 

850 

Apr.  1,  1996 

•800-1299  . 

. (869-028-00072-0)  ... 

..  30.00 

Apr.  1,  1996 

•1300-End . 

. (869-028-00073-8)  ... 

..  14.00 

Apr.  1,  1996 

22  Parts: 

1-299  . 

. (869-028-00074-6)  .... 

..  36.00 

Apr.  1,  1996 

300-End  . 

(869-028-00075-4)  .... 

..  24.00 

Apr.  1,  1996 

Apr.  1,  1996 

23 . 

. (869-028-00076-2) .... 

...  21.00 

24  Parts: 

0-199  . 

. (869-028-00077-1)  ... 

..  30.00 

May  1,  1996 

200-219  . 

. (869-028-00078-9) ... 

..  14.00 

May  1,  1996 

220-499  . 

......  (869-028-00079-7) ... 

..  13.00 

May  1, 1996 

500-699  . 

. (869-028-00080-1)  ... 

..  14.00 

May  1, 1996 

700-899  . 

. (869-028-00081-9)  ... 

..  13.00 

May  1, 1996 

900-1699  . 

. (869-028-00082-7) ... 

..  21.00 

May  1, 1996 

1700-End  . 

(AAQ^8-nnnA.v>>) 

14.00 

May  1, 1996 
May  1, 1996 

25 . . . 

. (869-028-00084-3)  ... 

..  32.00 

26  Parts: 

§§1.0-1-1.60  . 

. (869-028-00085-1) ... 

..  21.00 

Apr.  1,  1996 

§§1.61-1,169 . 

. (869-028-00086-0)  ... 

..  34.00 

Apr.  1,  1996 

§§1.170-1.300  . 

. (869-028-00087-8)  ... 

..  24.00 

Apr.  1,  1996 

§§  1.301-1.400  . 

(869^8-00088-6) ... 

17.00 

Apr.  1,  1996 
Apr.  1,  1996 

§§1.401-1440 . 

. (869-028-00089-4)  ... 

..  31.00 

§§1.441-1.500  . 

. (869-028-00090-8)  ... 

..  22.00 

Apr.  1,  1996 

§§1.501-1.640  . 

. (869-028-00091-6) ... 

..  21.00 

Apr.  1,  1996 

§§1.641-1.850  . 

.......  (869-028-00092-4) ... 

..  25.00 

Apr.  1,  1996 

§§1.851-1.907  . 

. (869-028-00093-2)  ... 

..  26.00 

Apr.  1,  1996 

§§1.908-1.1000  . 

. (869-025-00094-1)  ... 

..  26.00 

Apr.  1,  1996 

§§1.1001-1.1400  ... 

. (869-028-00095-9)  ... 

..  26.00 

Apr.  1,  1996 

§§  1.1401-End  . 

. (869-025-00096-7) ... 

...  35.00 

Apr.  1.  1996 

viii 
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TIM  Stock  Numbor  Price  Revision  Oats 

2-29  . (869-028-00097-5) .  2800  Apr.  1,  1996 

30-39  . (869-028-00090-3) .  20.00  Apr.  1,  1996 

4IM9  . (869-02000099-1) .  13.00  Apr.  1,  1996 

50-299 . (869-02000100-9) .  14.00  Apr.  1,  1996 

30(M99  . (86W)2000101-7) .  25.00  Apr.  1.  1996 

500-599  . . . (869^2000102-5) .  6.00  ^Apr.  1,  1990 

600-End  . (869-028-00100-3) .  8.00  Apr.  1,  1996 

27  Parts: 

1-199  . (869-02000104-1) .  44.00  Apr.  1.  1996 

20O-€nd  . . (869-02000105-0) .  13.00  Apr.  1.  1996 

28  Parts: . 

1-42  . (869-02000106-8) .  35.00  July  1,  1996 

43-end . (869-028-00107-6)  .  30.00  July  1. 1996 

29  Parts: 

0-99  . (869-02000108-4) .  26.00  July  1,  1996 

100-499  . . (869-02000109-2) .  12.00  July  1,  1996 

500-899 . (869-02000110-6) .  48.00  July  1,  1996 

900-1899  . (869-02000111-4) .  20.00  July  1,  1996 

1900-1910  (§§  1900  to 

1910.999) . (869-02000112-2) .  43.00  July  1.  1996 

1910  (§§1910.1000  to 

end)  . . . (869-02000113-1) .  27.00  July  1,  1996 

191 1-1925  . (869-020001  lOO) .  19.00  July  1,  1996 

1926  . (869-02000115-7) .  30.00  July  1,  1996 

1927-End . (869-02000116-5) .  38.00  July  1.  1996 

30  Parts: 

1-199  . (869-02000117-3) .  33.00  July  1.  1996 

200-699  . (869028-00118-1) .  26.00  July  1.  1996 

700-End  . (869-02000119-0) .  38.00  July  1.  1996 

31  Parts: 

0-199  . (869-028-00120-3) .  20.00  July  1,  1996 

200-End  . . . (869-02000121-1) .  33.00  July  1,  1996 

32  Parts: 

1-39,  Veil . 15.00  2July  1,1984 

1-39,  Vol.  II .  19.00  2July  1,1984 

1-39,  Vd.  Ill .  18.00  2July  1,1984 

1-190  . (869-020001220) .  42.00  July  1,  1996 

191-399  . (869-02000123-8) .  50.00  July  1,  1996 

400-629  . (869-020-00124-6) .  34.00  July  1,  1996 

630-699  . .  (86902000125-4) .  14.00  sjuly  1,  1991 

700-799  . (869-028-00126-2) .  28.00  July  1,  1996 

800-End  . (869028-00127-1) .  28.00  Ally  1,  1996 

33  Parts: 

1-124  ....: . (869-02000128-9) .  26.00  July  1,  1996 

125-199  . (86902000129-7) .  35.00  July  1.  1996 

200-€nd  . . (86902000130-1) .  32.00  July  1,  1996 

34  Psrts* 

1-299  . (86902000131-9) .  27.00  July  1,  1996 

300-399  . (86902000132-7) .  27.00  July  1,  1996 

400-End  . (86902000133-5) .  46.00  July  1,  1996 

35  . (869028-00134-3) . .'  15.00  July  1,  1996 

36  Parts 

1-199  . (86902000135-1) .  20.00  July  1,  1996 

200-End  . (86902000136-0) .  48.00  July  1,  1996 

37  . . . (86902000137-8) .  24.00  July  1,  1996 

38  Psrts* 

0-17  .  . (869028-00138-6) .  34.00  July  1,  1996 

18-End  . (869020001394) .  38.00  July  1,  1996 

39  . .  (86902000140-8) .  23.00  July  1,  1996 

40  Pdrts* 

•1-51  . . (86902000141-6) .  50.00  July  1,  1996 

•52 . (869O28-001i«-4) .  51.00  July  1,  1996 

•53-59  . (86902000143-2) .  14.00  July  1,  1996 

60  . . (869-028-00144-1)  .  47.00  July  1,  1996 

•61-71  . (869-02000145-9) .  47.00  July  1,  1996 

•72-80  . . (86902000146-7) .  34.00  July  1,  1996 

•81-85  . (869028-00147-5) .  31.00  July  1,  1996 

86  . (869026-00149-9) .  40.00  July  1,  1995 

•87-135  . (869020001491) .  35.00  July  1,  1996 


Title 

Stock  NurntMT 

Price 

Revision  Data 

•136-149  . 

.  (869-028-00150-5) . 

3500 

July  1,  1996 

•150-189  . 

.  (869-028-00151-3) . 

33.00 

July  1,  1996 

•190-259  . . . 

.  (869-028-00152-1) . 

22.00 

July  1.  1996 

•260-299  . 

.  (869-028-00153-0) . 

53.00 

July  1. 1996 

•300-399  . 

,.  (869-028-C0154-8) . 

28.00 

July  1, 1996 

•400-424  . 

..  (869-028-00155-6) . 

33.00 

July  1, 1996 

•425-699  . 

,.  (8694)28-001564) . 

38.00 

July  1,  1996 

•700-789  . 

..  (869-028-00157-2) . 

33.00 

July  1,  1996 

•79Q-Cnd  . . 

..  (869-028-00158-71 . 

1900 

Julv  1.  1996 

41  Chapters: 

1,1-1  to  1-10 . 

13.00 

3July  1,  1984 

1,1-11  to  Appendix,  2  (2  Reserved) . 

13.00 

3  July  1,  1984 

3-6 . 

14.00 

3July  1, 1984 

7 . ! . . 

6.00 

3July  1, 1984 

8 . 

400 

3July  1, 1984 

9 . 

13.00 

3  July  1, 1984 

10-17  . 

9.50 

3  July  1,  1984 

18,  Vol.  1.  Ports  1-5 . 

13.00 

3July  1,  1984 

18,  Vol.  II,  Ports  6-19  ... 

. . . . 

13.00 

3Jdy  1, 1984 

18,  Vol.  Ill,  Ports  20-52 

13.00 

3July  1,  1984 

19100  . 

.  13.00 

3July  1,  1984 

1-100  . 

..  (869-028-00159-9) . 

12.00 

Jdy  1,  1996 

101  . 

..  (869-028-00160-2) . 

36.00 

July  1,  1996 

in?-3nn 

..  (869-028-00161-1) . 

17.00 

July  1,  1996 
July  1,  1996 

201-End  . . . 

..  (869-028-00162-9) . 

17.00 

42  Parts: 

•1-399  . 

..  (869-026-001634) . 

26.00 

Oct.  1,  1995 

•400-429  . . 

...  (869-028-400164-6)  .... 

34.00 

Oct.  1, 1996 

430-End  . 

...  (869-026-00165-1) . 

39.00 

Oct.  1,  1995 

43  Parts: 

•1-999  . 

...  (869-028-00166-1) . 

30.00 

Oct.  1,  1996 

1000-3999  . 

...  (869-026-00167-7)  ! . 

31.00 

Oct.  1,  1995 

4000-End . 

...  (869-026-00168-5) . 

15.00 

Oct.  1,  1995 
Oct.  1,  1995 

•44  . 

...  (869-026-00169-3) . 

24.00 

45  Parts: 

•1-199  . 

...  (869-028-00169-6) . 

.  28.00 

Oct.  1,  1996 

200499 . 

...  (869-028-00170-0) . 

.  14.00 

‘Oct.  1,  1995 

•500-1199  . 

...  (869-028-00171-8) . 

.  30.00 

Oct.  1,  1996 

12QO-End . 

...  (8694)26-00173-11 . 

.  26.00 

Oct.  1.  1995 

46  Parts: 

•1-40  . 

...  (869-026-00174-0)  ..... 

21.00 

Oct.  1,  1995 

41-69  . 

...  (8694)26-00175-8) . 

17.00 

Oct.  1,  1995 

•70-89  . 

...  (869-026-00176-6) . 

8.50 

Oct.  1,  1995 

•  90-139 . 

...  (869-026-00177-4) . 

15.00 

Oct.  1,  1995 

140-155  . 

...  (869-0264)0178-2) . 

12.00 

Oct.  1,  1995 

156-165  . 

...  (869-026-00179-1) . 

17.00 

Oct.  1,  1995 

166-199  . 

...  (8694)264)0180-4) . 

17.00 

Oct.  1,  1995 

•200499  . 

...  (869-028-00180-7) ..... 

21.00 

Oct.  1,  1996 

500-End  . 

...  (8694)26-00182-1) . 

.  13.00 

Oct.  1,  1995 

47  Parts: 

0-19  . 

...  (869-026-00183-9) . 

25.00 

Oct.  1,  1995 

20-39  . . 

...  (8694)26-00184-7) . 

21.00 

Oct.  1,  1995 

40-69  . 

...  (869-026-00185-5) . 

14.00 

Oct.  1,  1995 

70-79  . 

...  (8694)26-00186-3) . 

24.00 

Oct.  1,  1995 

80-End  . 

...  (869-026-00187-1) . 

30.00 

Oct.  1,  1995 

48  Chapters: 

1  (Ports  1-51)  . . 

...  (869-026-00188-0) . 

.  39.00 

Oct.  1,  1995 

1  (Ports  52-99)  . 

...  (8694)26-00189-8) . 

.  24.00 

Oct.  1,  1995 

2  (Ports  201-251) . 

...  (869-026-00190-1) . 

.  17.00 

Oct.  1,  1995 

2  (Ports  252-299) . 

...  (869-026-00191-0) . 

.  J3.00 

Oct.  1,  1995 

3-6 . 

...  (8694)264)0192-8) . 

.  23.00 

Oct.  1,  1995 

7-14 . 

...  (8694)26-00193-6) . 

.  28.00 

Oct.  1,  1995 

15-28  . 

...  (869-028-00193-9) . 

.  38.00 

Oct.  1,  1996 

29-End  . 

...  (869-026-0019^2) . 

.  19.00 

Oct.  1,  1995 

49  Parts: 

1-99  . 

....  (869-026-00196-1) . 

.  25.00 

Oct.  1,  1995 

100-177  . 

....  (869-026-00197-9) .... 

.  34.00 

Oct.  1,  1995 

178-199  . . 

....  (869-026-00198-7) .... 

.  22.00 

Oct.  1,  1995 

200-399  . 

....  (869-0264)0199-5)  .... 

.  30.00 

Oct,  1,  1995 

400-999  . . 

....  (8694)26-00200-2) .... 

.  40.00 

Oct.  1,  1995 

1000-1199  . 

....  (869-0264)0201-1) .... 

..  18.00 

Oct.  1,  1995 
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TW*  Stock  Number  Price  Revision  Date 

•1200-End . (869-028-00201-3) .  15.00  Oct.  1,  1996 

50  Parts: 

1-199  . (869-026-00203-7) .  26.00  Oct.  1,  1995 

200-599  . (869^)26-00204-5) .  22.00  .  Oct.  1,  1995 

600-End  . . (869-026-00205-3) .  .  27.00  Oct.  1, 1995 

CFR  Index  and  Findings 

Aids . . . (869-028-00(Kl-7) .  35.00  Jon.  1. 1996 

Complete  1996  CFR  set .  883.00  •  1996 

Microfiche  CFR  Edition; 

Subscription  (mated  as  issued) .  264.00  1996 

Individual  copies .  1.00  1996 

Complete  set  (one-time  mailing) .  26400  1995 

Complete  set  (one-time  mailing) .  244.00  1994 

'  Because  TiBe  3  is  an  annual  compiotion,  this  volume  and  aM  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

^The  July  1,  1985  edHkxi  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  hJ  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  os  of  July  1,  1984,  containing 
those  ports. 

^The  July  1,  1985  edtion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  Fa  the  full  text  of  procurement  regulations 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  I, 
1984  containing  those  chapters. 

<No  omerviments  to  this  volume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Ma.  31,  1996.  The  CFR  volurne  issu^  Apri  1,  1990,  should  be 
retained. 

^No  omerKlments  to  this  volume  were  promulgated  during  the  period  July 
1,  1991  to  June  30,  1996.  The  CFR  volume  issued  July  1,  1991,  should  be  retained. 


*No  amendments  were  promulgated  during  the  period  October  1,  1995  to 
September  30,  1996.  The  CFR  volume  issued  October  1, 1995  should  be  retained. 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  design^  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 

The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  renxwed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agerrdes.  Significant  subjects  are  carried 
as  cross^erences. 

$24.00  per  year. 

A  finding  aid  is  included  m  each  publication  which  ksts 
federal  Register  page  numbers  with  ihe  dale  of  publicalion 
m  Ihe  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Oder  ProCMiing  CcdK 

•5421 


□  YES  ,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 

It's  easy! 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


_ LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

_ Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


Price  includes 


regular  domestic  postage  and  handlmg  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


For  privacy,  check  box  below: 

□  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment:  ^ 

□  Check  payable  to  Superintendent  of  Documents 

□  GPO  Deposit  Account  1  j  |  |  |  |  |  1  —  Q 

□  VISA  □  MasterCard  f  I  I  I  I  (expiration) 


(Street  address) 


(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thank  you  for  your  order! 


(Purchase  order  no.) 


Mail  to:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Printed  on  recycled  paper 


